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P R O C E E D I N G S

2  MS.  DUq.R :  The  Apped l  s  Boa  rd  o f  t he

3  Un i ted  S ta tes  Env i ronmen ta . l  P ro tec t i on  Agency

4  l s  now  i n  sess ion  f o r  t he  hea r i ng  o f  o ra l

5  a rgumen t  i n  r e :  Euc l i d  o f  V i r g i n i a ,  I nc . ,

6  Docke t  No .  RCRA-3  -  2002-4303  ,  RCRA (3008)

7  Appea l  Nos .  06 -05  and  06 -06 ,  t he  Honorab .Le

8  Judges  Anna  Wofgas t ,  Ka th ie  S te ln ,  and  Edward

9  Re i ch .

l 0

11 J U D G E  S T E I N :  G o o d  m o r n  i n g ,

L2  counse l .  We  a re  hea r ing  o ra l  a rqumen t  t h i s

13  morn ing  i n  t he  ma t te r  o f  i n  r e :  Euc l i d ,  as  I

1A  ] ] ndF rq f  : n , ' l  i  f  Du rsuan t  tO  t he  BOa Id 'S  Orde r .

15  Each  s ide  has  45  m inu tes  fo r  a rgumen t ,  and

16  Euc l i d  may  rese rve  f i ve  m inu tes  o f  t he i r  t ime

L l  f o r  r ebu t t a l .

18  I  wou fd  l i ke  to  beg in  by  ask ing- ?

19  each  pa r t y  t o  s ta te  the i r  names  and  who  they

20  rep resen t .

21 MR. DeCARO: My name is Thomas

22  Decaro ,  and  I  rep resen t  t he  Responden t ,  You r

Beta Court Reporting
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I  H o n o r .

2

3

JUDGE STEIN :  Thank  you .

MR.  F IELDS:  Ben jamin  F ie lds ,  EPA

B

9

4  R a n i / . l n  T T T  I  w i  l l  h o  : r a r r i n a  f n r

5  Comp la inan t .  And  a t  counse l  t ab . l e  I  a f so

i .  n A \ / , -  A  I  n ' A n . a l n  f r a m  P a d i ^ h  I I  I

/  Jone  s  1  r r om uuuA .

ORAL ARGUMENT OF THOMAS DeCARO

ON BEHALF OF RESPONDENT

J U D G E  S T E I N :  T h a n k  y o u .

11  Mr .  Deca ro ,  wou ld  you  f i ke  to  p roceed?  And

12  w i  l I  you  be  rese rv i nq  l i ve  m inu tes  f o r

13  rebu t ta f  ?

M R .  D e C A R O :  Y e s ,  Y o u r  H o n o r ,  I

15  wou ]d  .L i ke  to  rese rve .

16  I f  i t  p l ease  t he  Cou r t ,  t he  f l r s t

I 1  i ssue  on  you r  l i s t  i s  t he  con ten t i on  tha t  i t

1 R  r t t  t n -  + h ^  a ^ h ^ l ^ j ^ - h f  + a  n , , l -  ^ nr  y  ! v !  L r r s  u u r L ' F , f  d f  r r d l r L  L v l P u L  u r r

19  some k ind  o f  ev idence  tha t  i t  no t i f i ed  the

20  t h ree  j u r i sd i c t i ons  as  a  j u r i sd i c t i ona l

27  p re requ is i t e  f o r  b r i ng ing  the  comp la in t  i n

22  t h i s  case .

10

I 4
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JUDGE STEIN :  Am I  co r rec t  t ha t  t he

f l r s t  t ime  th i s  i ssue  was  ra i sed  was  on  the

f i r sL  day  o f  t he  hea r i ng?

M R .  D e C A R O :

Y o u r  H o n o r .

v A <  t h : t r c  - ^ r r F - t

J U D G E  S T E I N :  S o  h o w  i s  i t  t h a t  E P A

wou ld  have  known  i n  Le rms  o I  pu l r i ng  on

ev idence  rhd t  Lh i s  wds  an  i s sue  i n  d i spuLe?B

9

10

11

I2

13

14

15

L O

I 1

1B

I9

20

2 I

22

M R .

r e v c ! a r  w a y - .

! l :  r m n n  c :  <  o

Number  one  1s  i f

. e n r ' l  a r r a n  l -  h n r r n h  i  i

DeCARO:  We1  1  ,  You r ,  Hono r ,

you

L ^ ^

- ^ - l  + l ^ ^

bee  n

wace red  down  as  f a r  as  necess i t y  f o r  d

wr i t t en  no t i f i ca t i on ,  i t  i s  a  s ta tu te  and  i t

i q  r  i r r r i c d i r - l  i n n r l  n r e r o n r r i q i t o  A c  e , r r - h

i t  i s  t he  so r t  o f  t h ing  tha t  one  wou ld  have

to  p lead  and  p rove  i n  o rde r  t o  es tab l i sh  you r

r i ^ h +  r -  1  ^ ^ y F  ^ r  -  n r i m ^  f  : . i . l  m ^ t  t , - r, , 9 ' r L  d -  ! ] L  c l  y l r r r L u

, JUDGE STEIN :  I s  t ha t  t he  ho ld ing

o f  t he  Harmon  case  ?

M R .  D e C A R O :  I t  w a s  t h e  h o l d i n q  o f

t he  cases  tha t  were  c i t ed ,  yes .  I f  I  may  - -

JUDGE REICH:  Tha t  was  the  ho ld ing

Beta Court Repofting
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10

I2

1  in  the  case?  I  don ' t  even  remember  tha t

)  r a a l  l r r  h e i n n  a  q i r r n i  f  i c , a n l -  i s s r r a  i -  L h e  C a S e .

3  As  I  remember  the  case ,  t he  who le  focus  was

4  on  ove r f i  l i no -  and  I  don ' t  t h i nk  whe the r  ] - he

5  no t i ce  was  w r i r i ng  o r  no t  had  any  ma le r i a l - i Ly

6  wha tsoeve r .

MR.  DeCARo:  We] l ,  i t  was  abou t

B  ove r f i l i ng ,  and  I  t h ink  i t  does  have

I  m a f  c r i  r l  i  l - r r

, fUDGE REICH:  I t  has  ma te r ia f i t v  t o

11  no t i ce  bu t  no t  as  to  the  fo rm o f  no t r ce .

M R .  D e C A R O :  N o t  a s  t o  t h e  f o r m  o f

13  no t i ce ,  and  we  a re  no t  con tend ing  tha t  a

14  w r i LLen  no t i ce  i s  r equ i  r ed  based  on

1  5  s l h s e . n r , - n t  d F r z F l  o n m a n l  s  i  n  I  h a  r  a w  O f  W h i  c h

I  6  T  ' m  s r :  r e  v o r  . r  r e  w e l - L  a w a - r e  .

1 1 JUDGE STE IN :  So  i t ' s  vou r  oos i t i on

1B  tha t  o ra l  no t i ce  i s  su f f i c i en t?

I9

2 0  t h e  c a s e  f a w  t h a t  o r a f  n o t l c e  i s  s u f f i c i e n t ,

2 1  n r o r r i  d e d  t h A t  s o m e  e v i d e n c e  o f  t h a t  o r a f

? ?  n n f  i r - e  i q  n r o - r i  d e d  t o  t h e  t r i b u n a l .

Beta Court Reporting
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J U D G E  R E I C H :  A n d  d o  y o u  t h i n k  t h a l

+ h a  t 6 c - . m r i n "  h a l  n r . r  n f  e . . n h  r e n r F s e n f a r i V e  O f

each  o I  Lhe  t h ree  sLaLe  j u r i sd i cL ions

invo l ved  tha t  t a l ked  abou t  t he

i  n r  ^ T 1 6 r  r ! . ;  ^ h ^ l -  i  h  r 6 . l  F p a  I  a L  i n .  I o ^ . 1' I J  o r r u  ! ! r r  L u . - r r , 9  I  \ u u

r a c n r r . e  h i l  i t , ,  f n r  , h c  n a e e  v n r r  r l n n ' l  t  h i n k

f  h . l  l  n r n r r i d ^ q  a ' r i  r J a n ^ 6  l - h r t -  f  l a 6 "  n  r q f  h : V e

been  on  no t i ce  t ha l  Lh i s  was  qo ing  on?

MR.  DeCARO:  We11 ,  t he re  you  have

r  F  v ^ , , ?  L r ^ ^ ^  s , f  v  " M , t s 1 -  h a V F  h e e n  O ny  r r J J L

11  no t i ce . "  The  no t i ce  as  reou i red  i s  a  no t i ce

L2 of the commencement of  th is enforcement

p roceed ing .

I  don '  t  t h - i nk  you  can  d r  aw  an

in fe rence  tha t  i s  ev iden t i a l f y  su f f i c i en t .

1 6  I f  y o u  t a k e  a  f o o k  a t  t h e  c a s e  o f  H o l s t r o m ,

10

13

T4

15

L'l f h e  S r r n r e ' n e  a n r - r f  r - A s e -  i t  s a . z s  " t l i f  i z c n  s u i t

must  be  d i sm issed  fo r  f ack  o f  j u r i sd i c t i on

fo r  l ack  o f  no t i ce .  "

18

79

20

2I

22

JUDGE RE]CH:

tha t  t he  d i scuss ion  was

who  w i l l  t ake  Lhe  l ead ,

I f  t h e  r e c o r d  s h o w e d

i n i t ' a l l v  i n  t e r m s  o f

t h e n  w o u l d  t h a t  n o t

Beta Court Repofting
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I

B

9

10

11

I2

13

I4

l l

16

71

18

19

20

27

2?

e r r . r , 1 a < i  i h i l  i h - r . l i < - , , < e i  I a L i n ^  n l r ^ ^J u Y Y v J L  w d J  L u r , _ r r Y  P r o r q

be fo re  EPA in i t i a ted  the  ac t i on?

MR.  DeCAFO:  No ,  I  t h i nk  an  equa f f y

va l i d  i n fe rence  can  be  d rawn  f rom tha t  so r t

o f  l A n a  r r . r F  ' r ' A l  l h c  l g 3 j  i n  L h e

i n - 7 o q l  i r a l - i n n  / - f  l - h a  s i l - r r i l -  i o n -  w h i ^ h  i t  w a S

an  ex tens i ve  . i nves t i ga t . i on ,  as  I 'm  su re  you

a 6 . - l  f  h 6 r ^  w a s  n o  i n d i c a t i o n  t h a t

F P A  r ^ r a c  t : k i n n  l - h a  I o : d  k i n , ' t  n f

en fo rcemen t  ac t l on  1n  the  reco rd .  I  mean ,  i t

_ i r r q -  -  e n r t  - h a r o  T  n , 5 A n  i  f  \ r . n  r ^ a d  l h e

: / - 1 - r r : l  l -  r : n c / ^ r i  ^ t -  a v ^ d r ^ l  c  T  I

JUDGE WOLGAST:  We I l ,  i n  you r  v i ew ,

co t :  I  d  r zo r r  desc r  i  be  f  o r  uS  wha t  ac tua f  no t i ce

v n r  l h i n l ,  i e  - c c r r | i  r o d ?

MR.  DeCARO:  Yes .  I  t h ink  i t  wou fd

have  been  su f f i c i en t  i f  one  o f  each  o f  t he

i u r i s d i c f i o n q  - -  h : c l  o n e  o f  t h e  o f f i c i a l s

t  r - n  ^ - ^ l r  - +  - 1 . ^  + , - - i  e r . l i  n t  i  a n e  i  n n  l  r r d i  nl r o r n  e a c n  o r  r n e  l u r - . . - - _ - - - . . _ .  . . , _ - - _ . . . s

a v F n  r h e  i  n \ , , e s l -  I  . r ' a t a r s  a r  a n \ / o n F  w h o  i  s  i n

a n r r  k i n d  n t  n f  f i c i r l  r r r r c i t - r r  h r r " l  < i m n l-  . . . . ' '  .v

/ - r . i l -  l - a n  r r n  r n r " l  r -  a e r i  f  i  a r t  r h r r -  r h o r r  h : z l
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r e c e i v e d  n o t i c e  t h a t  t h e  C o m D f a i n a n t  w a s

d . , i  n . '  r / r  h a  r - n m m a n e  i  n n  l - h i  e  a n  I  . , r . l ] m a n rr r  r Y  L r r r J

,  : . s i -  s i r r n l \ /  i s n r l  : n  l h eL r r d L  J u r L  J  
" . ' r J '  ) ,

reco  rd  .

JUDGE REICH:  Le t  me  ask ,  I  mean  bv

, . , 1 , ,  - t  i l l l r - ' r ' a ,  i ^ -  r h o  t o e r i m n n r r  n f-  r r L  L !  r  L  r r L ' r - r  I  v !

Mr .  Be rko  I  be f i eve  f rom D .C .  i n  answer  to  a

n , , a q 1 -  i a n  h o  e : i r i .

" I t  was  ou r  unders tand . i nq  tha t  EPA

10 w a s  g o i n g  L o  t d k e  L h e  l e a d  r o l e  i n

11

L2

13

L4

15

16

I1

18

19

20

2 I

22

F n  f o  r c e m e n  I  a . l  i n n -  S o l ^ - - . t ^ - t  1 . ,  , , ^  i  - ^ , , ^ . l
u d r r L d r a y

w ' -  - d  l r r s l  t o  s e c  w h . l  1t he  d i rec t i ve  and  the r r

F F A  u r r e  a n i n a  t  n  , - i n  r r

M R .  D e C A R O :  T h a t  i s  E P A  i s  g o i n g

t o  t a k e  t h e  l e a d  i n  e n f o r c e m e n t  a c t i o n .

JUDGE REICH: In  en fo rcemen t

ac t l on .

MR.  DeCARO:  Bu t  i f  Mr .  Be rko  had

sa id ,  "And  EPA i n l o rmed  me  LhaL  Lhey ' r e  go ing

I ^  l - ' ^  € i I i - ^  . -  - , 1 - i ^ l ^ - - - + I  I ^ i - rL O  L ) e  I L . t l n g  a n  a O m l l I - L s L I c t L - L v e  u ( . , ) l L l p - L c t - L l l L  I n

- o . r e r . l  - ^  j - h a  I  F n i ^ r . t r m F n l  : r - l  i n n  -  t ,  l h e n  W e

w o t r l d n r f  h p  r r n r r i n ^  t h i s  i s s u e  a s  f a r  a S  D . C .

(202) 464-2400
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10

goes .  Bu t  Mr .  Be rko  d i dn ' t  say  any th i nq  l i ke

tha t ,  no t i ce  o f  an  ac tua f  co r runencemen t  o f  any

k ind  o f  pa r t i cu la r  f o rm o f  en fo rcemen t .

JUDGE STEIN : t r i he r  e  i n  t he  s ta tu te

. i ^  1 ' ^ ' r  € i h / . lu v  f , v u  ! r L r u

no t i ce  t ha t

f h o  A n a  n  c r r  )

t o  t he  fo rm

- ^ ^  - - + l ^ ^ -

- i  - t  |  1 ^ ^ r -
r L , f  v r r  L  a u u ^

t h e  s n e c i t i r i l v  f o r  t h e  k i n d  o f

10

r r r n i n n  , r c  t n  r c n r r i  r ' .  o f

I  mean ,  I  don ' t  see  any th i nq  as

o r  t he  con ten t  o f  t he  no t i ce .  I

e r  r a i  f l h l -  f n r r r r r d  l . a n ^ , r - r r ] F  i h ^ l -

s i l en t  as  to  wha t  t ha t  no t i ce

11

I2 MR.  DeCARO:  Tha t ' s  t r ue .  I t  says :

"The  Admin i s t ra to r  sha f l  g i ve  no t i ce  to  the

s ta te  i n  wh ich  the  v io .La t i on  has  occu r red

n r i n r  r n  i s q r r i n n  , a n  o r r l a r  1 o  r : o m m e n c i n n  a

c i v i f  ac t i on  unde r  t h i s  sec t i on .  "

Nowf  the  no l - i ce ,  t he  reco rd  i s

s i r nn l \ /  nn -  ^ l e : y  \ ^ / ha the r  t he  noL i ce  was

n i  r r o n  t h A l  r e  m r r  n a i  n l  T n  ^ t h a r  G l ^ r . l e

r ] ^ t  r  ha  nn t  i  r -o  An. l  t  he| , v v u u y  w E  9 u  L

r eason  I 'm  - -

13

I 4

l 5

16

L1

18

L9

20

2L

22 JUDGE STETN: I d a l - l  L , h \ ?  i e  i +  f h . t
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l 1

I  v n r r r  r - l i c n f  i s  . L e  o n c  t h . r 1 -  , ' - r a l -  s  f  h ( =  n o t i c e

2  as  opposed  t o  t he  a f f ec ted  s ta tes?  I  mean ,  I

3  don ' t  see  th i s  as  ak in  to  some o f  t he

4  s ta tu tes  whe re  no t i ce  i s  g i ven  t o  bo th  t he

5  v i o l a to r  and  t he  s ta te ,  He re ,  I  see  t ha t

6  r . f  i  r - f -  i  s  a i  \ r F n  L o  t h e  s L a  L e .

M R .  D e C A R O :  R i g h t .  N o t i c e  i s  t o

I  be  g i ven  to  the  s ta te ,  And  under  the  Supreme

9  Cour t  case  tha t  I  j us t  c i t ed  - -

10

11

JUDGE STEIN :  A  c i t i zen  su i t  case .

MR.  DeCARO:  R igh t ,  a  c i t l zen  su i t

12  case  wh ich  sa id  tha t  t he  s i rn i l a r  no t i ce

13  l anguage  - -  i n  f ac t  t he  i den t i ca l

L4  1anguage  - -  i s  a  j u r i sd i cL iona -L  p re requ i s i Le .

15 JUDGE WOLGAST:  I  d idn ' t  t h ink  the

16  }anguage  was  i den t i ca f .

1.1 MR.  DeCARO:  I  t hough t  i t  was ,  Bu t

18  I  mean ,  I  wou ld  ask  the  Pane f  t o  fook  i n to

19  t ha t .  . l  can  d i g  Lhe  case  ou r  o t  my

2  0  ma le r i a f s .

2 ?  r  s  ' h a  . ' r r n ^ q a  . f  I  h r .  s f  , a + | t . ) r \ /  n o l  I C er L s g u L v !  y  r r v L .

2T
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72

1  r 6 d , r i  i ^ h - h ]  ?

2  MR.  DeCARO:  t {e } l ,  i f  you  take  a

3  l ook  a t  t he  - -  I 'm  so r r y ,  t he  B renn tag  case ,

4  Judge  Charnesk i  sa id  tha t  i t  p rov ides  a  s ta te

5  wh ich  has  enac ted  i ] - s  own  haza rdous  was te

6  n . n r - ^ r " l  n n  . n n . - , . . - i ! . .  r ^  ^ ^ - $  i ^ l - - ' e  _ i n  t h ew  P l v Y ! a r L L  a , r  u l r l r v '  L u , "  L y  L U  F l o ,  L L U r y a L

7  en fo rcemen t  ac t i on  to  the  ex ten t  t ha t  i t

o  l ^ ^ * ^
r r s \ _ e r D a r  y  .

T h i s  i s  n o l  a n  o v e r l i l i n g  c a s e .

10  Bu t  i f  someone  i s  an  ove r f i l i ng  s i t ua t i on  o r

11  i f  t he  s ta te  has  t aken  t he  pos i t i on  t ha t  i s

T2  cons i s ten t  w l t h  t he  pos i t i on  t he  EPA i s

n n i n l o r l  n r r -  i r  -  n u m b e . f  O fL d  ^  r r r 9 ,  v u f r r L L u

L4  those  i ns tances ,  t he  s ta te  can  have  some k ind

15  o f  i nn r t  i n t o  t he  en fo r cemen t  ac t i o r r .

I f  t h e  s t a t e  h a s  a n  a p p r o v e d .  J

I 1  guess ,  unde rg round  Lank  regu la t i on  sys tem,

lB  wh i ch  a l l  Lhese  j u r i sd i c t i ons  d i d  by  Lhe  t ime

- - r c  f  i l o , - l  t h o n  r r n z l a rL r l q  ( l r l l l P l c l - L l t L  W u -

2 O  f c d c r : l  i e m  I  h a \ /  : r o  n i  ' o n  l - h o  ^ n n n r  L , n  i r \ '  : n , - l

2 1  j -  h o r ;  , r  r a  a  i r z a n  f  h a  o w n r o < c  i - \ n n ^ y  f  r r n  i  f  r ;  r r n r l r - r

22  the  s ta tu te  to  have  th i s  no t i ce  and  have

15
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13

10

r . r h r l a \ / a r  i  n n r r t  I  h e r r  m r r r  , ' i o e  i  r a  r  n  h : , , a

JUDGE REICH:  In  te rms  o f  t he

no t i ce ,  t he  acLud l  wo . rd i ng  i n  906 (a )  ( 2 )  sdys :

"The  Ac lm in l s t ra to r  sha l l  g i ve  no t i ce  to  the

s ta te  i n  wh ich  such  v io la t i on  has  occu r red

* -  - . ^  r r de r  o r  ^ommenr - rnc  ay ! f u ,  r r u ' r r 9  v !  _ v r i u L , L r r ! _ , r y  i

c i v i l  ac t i on .

To  me ,  t ha t  l anguage  speaks  t o  a

po in t  i n  t rme ;  t ha t  i s ,  no  l a te r  t han  t he

^ - i - -  r +  ' . , h i  ^ \  ' . ^ .  . - . r  ,  r h n c a  f h i n n c  T 1 -P r - , r r r L  o ,  w ' r r L j r  y l J u  L r r r r r e J .  r L

d n o e n r f  o r r n l  i r - i t  l r r  e . a \ /  r  h F l  l h a r r  h r r r a  |  / \  . - r  r \ / F

no t i ce  o f  an  i n ten t i -on  to  i ssue  an order or:

e r ! r e  h r i  ^ r

t h o s e

n o t l c e .

c i v i  I  a c t i o n .  - L t  j u s t

l  h : f  l - h a \ /  f  e L a

^ i , - ^  h ^ r  i  - ^  r - \ , , r  I  r - . ^  n o t i  c e  d o e s n ' t

, - v n l  i n i f  I r r  . r a r r  r ' \ 1 . \ l -  . \ n  l  n l : r n i n n  t 9

t r A  . r . i  n c r  - o  i  q q l e  t h l sv v  | , 9  - u

r r A r i - i . r r ' l  a r  e , r c - l e r  ' r  l - h : r  l - h a \ u  h : r r a  n / 1 f

co rnp ] i ed  w i th  tha t  sec t l on?  And  i s  t he re  a

case  t ha t  sugges t s  l hd t?

1 1

I2

13

I4

15

15

a c l  i  o n s  /  i t  s h a  l  I  b , ? v e  b e e n

A r F  ' / / _ r r r  q  r n . r a q '  i  n n  t h a L

I 1

2I

i n i t i a t e  a

to the t  ime

g iven

18

19

20

22
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1 4

i f

M R .  D e C A R O :

y r J u  L o ^ e

W e l l ,  I  m e a n ,  I  g u e s s

- -  I  t h i n k  a l l  o f  t h e

. ^ q F q  r l  r ' \  . r r r - r , 1 o c f  t h : t .

J U D G E  R E I C H : Do they  make  tha t

. l i  e f  i  n r r  i  n n  ^ y  . - l  ̂ I  h a r r  i , r c +  f  ^ ^ , , a  ^ n  \ . , h a l  l ' ^ r

n o t i c e  w a s  o i v e n  n r i o r :  t o  t h e  t i m e  t h e  o r d e r

w a s  i  s  s u e d ?

M R .  D e C A R O :  W e 1  1 ,  I  t h i n k  i f  y o u

10

-  n f  l h r ,  n r c a  r h a ,  i f eL r L s  t d r r g u d g c  _ r t !  r  u .

t a l k i n o  a b o r i  1 - h e  . r o n t e n t  o f  t h e  n o t i c e  a n d

1 1  L h e y  a r e  t a l k i n g  a b o u L  a  n o l i c e  L h a L  L h e  c a s e

L2 i e  n n i n n  t n  l - r a  f i I e e l T  d o n ' t  t h i n k  t h e r e  i s

13 a n y  o l h e - r  w a y  L o  r e a d  i h a c  s t a r u t e .  I  m e a n ,

I 4 wha t  k ind  o f  no t i ce?  I f ^ ^ ] -  / ' r i r r i n / ' r

g o i n g  t o  b e  f i  f e d ,

a r e  y o u  g f v r n g .

15 no t i ce  tha t  t he  case  f s

then  wha t  k ind  o f  no t i ceL6

L1 , I U D G E  S T E I N :  W e 1 1 ,  f r a n k l y ,

I  o o k i  n n  a t  t h e  e s -  i  m . ' n 1 /  . \ f  M e  O r ^ r c n  n n  I18

19 be l i eve  Janua ry  14 th ,  wh i ch  desc r i bes  a

n r r n l - r c r  n l _  n e c j -  i  n . r q  j - h :  I  I  / - . L  n l : l - a  h o ' r ^ ' r - e n

EPA and  the  va r ious  s ta tes r  i t  l s  ha rd  fo r  me

to  env i s lon  a  c i r cums tance  i n  wh ich  sho r t  o f

20

2I

22
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wr i t t en  no t i ce  the re  wou ld  have  been  more

no t i ce .

The re  we re  a  se r i es  o f  mee t i ngs ;

t he re  we re  a  se r i es  o f  d i scuss ions .  The re

were  d i scuss ions  abou t  why  i t  i s  t he  s ta tes

wan ted  EPA to  take  the  ac t i on .  Th i s  th ing

L r ^ e  a ^ n a l  h  i n n  r h a -  l - l - , ^ , ,  l a ^  l  i  6 r , ^ . - ]  ^ - ^ -  -  ^ . ]r , 9  L " o L  L r L c y  u s f f c v s

s ta tes  l i nes .  The  s ta tes  exp ressed  conce rns

abou t  resou rce  l ssues .

I  am rea l  I  y  hav i  ng  d i  f f i  cu l  t y

fo l l ow ing  you r  a rgumen t  t ha t  i n  t h i s  k ind  o f

a  c i r cums tance  w i th  th i s  k ind  o f  a  reco rd

Lha t .  t he  s ta tes  we re  somehow su rp r i sed  o r

, ' l ' . l n ' l -  o e 1 -  n . ' l  i r - a  n f  L h - i S  a c L i o n .

15 M R .  D e C A R O :  W e l l ,  w h e r h e r  L h e y  g o L

n o l  i  / - F  . )  r  n ^ r  I  r l o e _  ' -  d f  a Wy u u  ,  d l r  u s r  I  d f  r r f  y

some k ind  o f  i n fe rence  tha t  t hey  go t  no t i ce ,

bu t  more  than  l ha t  i s  requ i red  to  mee t  t he

a r r i  d a n l -  i  :  / \ /  e f  a  n , ' . l .  - ^

M ^  - ! , ^ n ^  l - - ^  ^ -  i - t  r A n d  u r h  i l a  r h a r r-  r r r e  v r r - r f  !  ! r r ! J

27

10

1 l

L2

13

I 4

76

11

1-8

19

20

22

u , o r a  h : r r i  n a

them that we

o n e  o f  t h e s e  m e e L i n g s ,  I

w a r c  i n  t h a  n r . . e c s  o I

t o fd

p repar i  ng
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I 6

i n l e r e n c e  c a n  r e a  s o n  a  b I  y

JUDGE STEIN :

M R .  D e C A R O :

W e l l ,  i f  t h e

be drawn f rom a

pa r t i cu l a r  f ac t  and  i f  t he  ALJ  d raws  t ha t

i n fe rence ,  I  don ' t  see  why  i L  i s  r ha r  he  i s

r - n m n o l  I  a r ' l  f  n  . l r r L '  r -  h a  i  n f  o r o n n a  r r  ^ n n ^ - i  - -
u v r L ' P L r r L U  L /  q ' '  v P u v r  r L c

i n F e r c n r - c  q i m n l \ /  h a . ^ r r c r -  l h ^ i  n n < c i l _ r i  I  i t r u

ex is t s .  I  mean ,  t he  ALJ  conduc ted  the

hear ing ;  he  hea rd  the e v i d e n c e .

v v , - L L ,  L L  y L | u  r l d v u  d10

1 1

72

13

L4

15

l o

18

19

20

2I

I 1

s n c c i  f  i  r -  r c r r t r  i  r a m a n f  i n  t h e  S t a t 1 t e  S U C h  a S

t h i s ,  t hen  i t ' s  ou r  v i ew  tha t  t he  s ta tu te  has

t n  h o  s n p c i  f  i n a l l \ /  . - m n l  i F . l  L ' i  r l -  A n , l  1 1 6 1 1

canno t  i n  t he  absence  o f  a  s imp le  s ta temen t

to  the  e f fec t  t ha t  t he  no t i ce  was  g i ven ,  I

d o n ' '  t h i n k  r z o r r  / - . t n  |  " v  l o  d r a w  s o m e  k i n d  o f

conc fus ion  ou t  o f  t es t imony  tha t  had  o the r

lmpor r .

JUDGE STEIN :  Bu t  i f  we  were  to

c  i v e  . l e f  e r e n c e  l -  -  l -  h a  A T . , T r e  F  i  n d i  n / - r s  n f  F a C C S

a n d  C o n c f u s i o n s  o f  L a w s ,  I  m e a n  f i n d i n g s  o f

22  fac ts  as  to  w i tness  c red ib i l i t v ,  as  i s  t he

(202) 46+2400
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B

9

10

11

72

13

14

15

16

I1

1B

I9

20

2 I

22

p rac t i ce  o f  t h i s  Board ,  and  i f  t he  ALJ  found

tha t  j n  ' acL  no t i ce  was  g i ven .  on  whaL  bas i s

wou fd  th i s  Board  ove r tu rn  h i s  f i nd ings  on

th i s  i s sue?

M R .  D e C A R O :  W e f f  - -

J U D G E  S T E I N :  H o w  w o u l d  i t  b e  c l e a r

er ro r  f o r  h im  to  conc fude  tha t  t he  ev idence

in  th i s  reco rd ,  as  to  wh ich  the re  was

t  o < f  i m n n r r  i <  r  l o : r  l r r  a r r n n o a r r e 2

M R .  D e C A R O :  W e 1 f ,  I  t h i n k  t h a t  t h e

A L L J  d o e s  n o t  c o m e  . r i g h L  o u l  a n d  s d y  t h a t

n o l -  i  c e  w . e s  c i  r z e n  r  t h i n k  t h e  A L J  f  o o k s  a t

i -  h a  f  a c t  i n n n r r  a r . l  / - - m F q  r r r - ,  w i ' h  a n  i n f  a r e n C e

l h a r  s a v s  l h : l -  s ' r r c l  v  n o r i  / - a  m | q r  h a v c  h e e n

o i v c n -  I  . l o n I I  1 - h i n k  r h a t  m e e t s  r h e

rc r - r r r  i  r  amon  |  <

T r n  { -  - 1 ,  i ^ ^  .  l ^ ^ 1 .  - ^ , ,  I  L F ^ , , ^ } r  L ^ v ^,  ' L '  L o r \ r r r 9  r r \ J W  L r r r | . , u g r l ' r s r t :

= o r  h i s  - -  v , 5 s  -  n ^ n a  6  o f  l - h e  i n i r  i a l  o n _ L n _ L o n

i L  s a y s  - -  p a g e  7  a c t u a l l y  - -  " l n  t h a t

r e ' r r a r , f  r r  r h e  c a r - n n . l  n r r r ^ r : n h  I ' l -  h a  r a ^ ^ t . d
F u  '  u Y r u y r r ,

shows  tha t  EPA and  the  s ta tes  ac ted  on

c o n c e r l -  i n  h r i n c i n . t  t h e  e n f o l c e m e n t  a c t i o n .  "
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9

10

1 1

L2

13

I 4

15

I6

17

18

T9

20

2 I

22

H o w e v e r ,  t h e r e  i s  n o t h i n g  - L n  L h e

- ^ ^ ^ - l  + L  - +  ^ - . , ^  - ^ l  - I - ^r e (  o I O  t  n , l L  s d y s ,  d n u  L I l e  d L u  r r c v c r  5 d y 5  I ] n a t

n n l  i - a  r , ' - c  n i ' , o n  :  n n f i ^ a  l - h a l  < : r r <  ' r T a J ' = r 1 6 '

. r ^ i n n  I n  h r i n n : n  i - I : i o n .  r l

A n d  I  t h i n k  t h a t  i s  r e q u i r e d ,  y o u

k n o w ,  1 [  y o u  l o o k  d t  t h e  c d s e s ,  i n c ] u d i n g  t h e

S u n r e m e  a o r r r t  . F q F  f h a t  t a l k  a b o u t  W h a t  a

n o t i c e  a c t u a l l y  i s  a n d  w h a L  e v i d e n c e  i s

r c , r r r i  r , - , ' l  n f  l h . a f  n n f i c e .

J U D G E  S T E I N :  O k a y .  f f  y o u  w a n t

I  . r  D i  r l  r n r r a n a  o l  e a  h : r r a  r n r ;

o r i F s f  I  . \ n s  . n  t h e  n ^ t i C e  i S S U e ?

(No  ve rba l  response  )

MR.  DeCARO:  Okay .  Wr th  respec t  t o

t h e  s e r - o n u l  n n i  n l  l ^  t h e  D a r e  I  r r t r l  a h n r a l - e  o n

f h e  l , r n k - h v - f  a n k  r e o r r  i  r e m a n l  i m n n . : p . l  h r r  1 6 a

- - ' - -  n n i  r f  j -  h a  R . \ a r r l  f  n  t h e! r  - _ L r L ' P r y  } ] v  I  r .  u  L r r L

regu la t i ons ,  40  CFR Sec t i on  280 .1 ,2 .

40  CFR Sec t i on  ?80 .L2 ,  i s  a

de f i n i t i ona f  sec t l on ,  and  i t  de f l nes :

"Underg round  s to r .age  t ' ank  o r  'UST '  means  any

one  o r  a  comb ina t i on  o f  Lanks  i nc lud ing
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10

1  unc je ro rounc l  n inFS connec ted  the le to  tha t  i s

2  used  to  con ta in  an  accumuLa t ion  o f  regu la ted

3  subs tances .  "

S o  L h e r e  i s  n o  - -  t h e r e  i s  n o L h i n g

5  i n  Lhe  regu la t i ons  t haL  says

6  s n e r - i ' i - , a I  I \ /  - -  T  y r F a n  i f  v n r r  h 5 \ r a  a

7  - e o r r l . r t i o n  - h ^ t  - - " ^  n w - .  r -  - ^ : f O r m'  . L y u r u L L v r r  _ _ r o L  r d y D  1 \ r u  r r a v E  L U  I J < r

I  t hese  t es t s  on  a  t ank -by - t ank  bas i s ,  "  t he re

9  i c  n ^ i  h i n . r  i n  l h o  . a d , r l r t i n r e  f  h : l -  c . . . , ^  r r ' - r, . , Y  '  
"  

L r r L  l L \ j u 4 u L  , ' u L  J d y r  L r l c 1 L .

T h F  F  p A  n r r i , - l : n r , ^  h n n k  n r  n r r i  r ' l o e  a

11  me thod  o f  de tec t i on  tha t  i s  no t  on  a

72  tank -by - tank  bas i s .  Bu t  t he  regu la taons

I  ?  t h o m < a l  r r a q  i r r c t -  / 1 ^ n r l  h a ' , ^  a h " l - r . iq L r  
J u r L  u L ) r r  L  l i c l v c  d l t y L l l r l l 9  r  r i d L  5 d y r

I 4  t b a t  \ i o u  h a v e  t o  g o  L a n k - b y - t a n k .

JUDGE STE IN :  How does  280 .43 (a )

] | 6 ,  r e l a t i n . r  t . . \  |  n \ / F n  r  . ) r v  . o n t r o l  ^ ( ]  . l r e  w i t h

1 1  v , . r r r r  a  r a l u m e n f  ?  W h ; f  i s  f h o  s i o n i f i c a n c e  o f

18  the  fanguage  in  some o f  t he  subsec t i ons  o f
i

79  tha t  t ha t  dea l  w i th  measur ing  th ings  i n  " t he

20  tank ,  "  wh ich  i s  i n  a  number  o f  p faces?

2L  MR.  DeCARO:  Wef l ,  once  aga in  the

2 ?  r c o ' r l e t i o n e -  i f  v n r r  l n n k  : l -  l - h e  , l a f  i _ n i L i o n  o f

15
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10

1  r r i h d  I  r n L  ' r  + r ' l L i n a  r l - ^ , r l -  a hy u u  ! c  L d r ^ , , , 9

2  n n d e r r t r . r ' t n . l  s f r . r r a o e  j - a n l ,  a n d  r r l n d e r o t o u n d

f  s t o - ; o e  r a n k  ' r  i  s  . l F f  i  n F . i  i s  e  m r r  l l -  i  n  l e

4  tank  - -  you  know,  mu l t i p le  tanks .  number  one .

Number  two ,  i t  does  no t  - -  t he

{ i  r c , . r r r l . i t  i . n c  . r l  t  h e ' r r n h  t h a \ r  a r \ r  r l  h , 5  t  r n l .  r l
v . L Y u u r - l I U u Y l ' L ' ' l / J u y

7  Lhey  don 'L  say  anywhe re ,  "And  you  have  t o

e  n a r f n r m  :  l - r : e l  d i  c n r o t  o l  r r  a n  6 i - h  < a . -  - ^ t s  ^
L L  r  y  v , r  L  a L , r  r L P d r d L e

q  f  : r r L  I  r . h o r r  i r r e +  n ^ ^ r +  d i . .  F r _ - +.  | . , ! j  J U J L  u u r r  L  - d y  L r r d L .

JUDGE STEIN :  I  wan t  t o  come back

l l  I o  1 - h e  I  a n o r r a c r e  o f  l - h c  r e c u l a f  i o n s  i n  a

L2  m inu te .  Bu t  how 1s  i t  t ha t  measur ing  th ings

13  on  a  fac i f i t yw ide  bas i s  wou ld  enab .Le  you  to

14  de tecL  smd-L -L  I eaks ,  wh i ch  i s  one  o f  t he  goaLs

15  o f  t he  reo r l e f i ons  aS  I  unde rs tand  i t ?

MR.  DeCARO:  We1 f ,  t he  tes ts  tha t

1 1  u ? e r e  a . t l . r l  l . z  n o r f  n r m a d  h v  f  h e  F a s n D n d e n t

1 R  u r i t h  , - J i  - ^ r ^ ^ r - ^ i  - -  - -  - - - l l. .  - , .  - - s u l e l J d l t u  I  e s  d 5  5 l  d t - L  a s  a

1  q  , r : l  I  n n  q ^  r r n r r  L n n u r  l - h o  m o r h n d n  |  . ^ "  r A -  | ..  r v '  J U q  - - - - " . . ,  J ( J y  L " d L

'  - '  "  '  I  t r r  r l  i r l  r - n n o  r r n  r ^ ' i  i  h  L h a L  k i n dL  
" s y  

u J s u  o \ - L L r d r r l  u P  w t L r r

2 I  o f  a  l eve f .

A  f . a n i I i t r r  p a < h ^ h . l a h r -  ' <  f r c i I i r - r r

16

22
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h a s  a n r r w h e r e  L ) e t w e , 5 n  t w o  a n d  f o u r  t a n k s  f o r

e : l a e  ^ f  h r ^ , 4 r r . r  v . ,  r . - ^ , ,
P '  v u J r L I  e n  L <  ]  h a \ /

r e r r r r  I  a r  I  a n kcoufd have a premium tank and a

w h i c h  d r e  b l e n d e d  i n t o  f o u r  m i d - q r a d e .  T h e y

t - o r r l  r l  h . a ' r o  n r e r n i  r r _ n -  . r i r t - n r a ' ' 1 , -  e ' r n a r  a n ' i

, t ;  ^ - ^ t Tha t  wou fd  be  t he  l a rges t  f  ac i - L i t y

So  you  have  a  s i t ua t i on  where  the

I h r o r r r r h n r r f  f n r  f  h i <  r ' r r r r . r n  i z ^ l  i a n  i c  r r e r r r

ca re fu l l y  con t ro . I f ed ,  i f  f o r  no  o the r  r eason /

10 I  h c r r  . a  r o  h r r  r r  i  n n  l  h o

Tho r r  ha r ra  a  r ' l  i  r oc l -

a :  e a l  i  n a  f n r  r o e :  I  o

11 economic  i n le res t  i n

L2 T r . r L : n r r  s n - e  l - h A t  t h r . 1 6  i g n / 1  n r ^ . 1 , , / ^ ] -  I  . ' a  a

c : t r i  n n  ] - h a l -

t o  f ou r  t anks  a t

13 J U D G E  S T E I N : S o

two14  the re  a re  a  max imum o f

15 each  o f  t he  23  f ac i l i t i e s?

I6 MR.  DeCARO:

a re  a  max imum o f  two . |  ' r a a n  f h a r a  h ^ \ / a  f O71

18 ] r e  a t  l eas t  two  tanks  because  you  have  to

h a v o  r n i < - l - q r a r l e .  i f  v o r r  a 1 6  s e l l  i n o  m  i , l - o r a d e19

20 gaso l i ne .  You  cou fd  have  a  max imum - -  t he re

2 I  a re  a  max imum o l  f  ou - r  p roduc l t anks .  I rm  no t

22  raLk ing  abouL  was te  o i l  Lanks
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I  a b o u L  a  L a n k  f o r ,  y o u  k n o w .  s e l l i n g  g a s o l i n e

U  r ^  f h a  n r r h l i n

3  So  the  . reconc i f i a t i on  tha t  t he

4  Responden t  came up  w i th  came w i th in  the

5  g u i d e l i n e s  a ] l  b u r  m a y b e  o n c e  o r  t w i c e  d u r i n g

a  f  l i ^  ^ ^ r i ^ ^  T L - r ,  r e c o n c i f i a t i o n  i s  u s e d  n o t

7  o n l y  L o  d e L e r m i n e  w h e t h e r  t h e r e  i s  a  l e a k ,  i t

8  i s  a l s o  u s e d  t o  d e t e r m i n e  h o w  m u c h  t h e y  a r e

9  g e t t  i n g  f r o m  L h e i - r  s u p p l i e r .

10 T  m , 3 : n  l  h a  q , , n n  l  i o  r  r - a m c <  , r n r l  l  h e r ;

1  |  say ,  "We I I ,  we  j us l  so l d  you  8 ,000  ga -L -Lons  o I

12  gaso l i ne .  "

13  So ,  "P rove  i t . "  "Okay ,  we l l ,  he re

L4  i s  t he  p roo f .  "

l 5 , fUDGE STEIN :  So  then  wha t  vou

16  wou fd  need  to  do ,  under  you r  con ten t . i on  tha t

1 - 1  d n  i t  n n  r  f r c i  l  i r -  r n r i , . l o  h r < j 1 S '  l S

1 R  r a : l i ? A  t h A r a  i c  r  r l i  < n r a n .v , : e e  j J u  . _ Y - _ r 3 n c y ,  y o u

I q  w n r r l d  h , r r z e  | ^  / 1 o  f o  e a r : h  o f  v o r r r  | . : n k S  a n d

7 n  I  i  c r r r r c  r l r t  w h i  r - h  n n a  i  c  1 a . : L  i n a .  i  <  1 l 3 l' ' Y *  '

2 I  co r rec t  ?

MR,  DeCARo :  I f  t he  d i sc reoancv  i s22
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I  r r a +  a n n r r a h

reason  fo r  t he

r r n r r  l - h i  n l a  l -  h o r a  i  c

h a v e  t o  g o  t e a c h  o f

r r a r r  u ; n r r ' l  ' - i  h : r r o  !  ^  , - ] a r  ^ F h i  h ^  ! 1 r ^

r l  i  s r : r e n a n r : r r  a " r d  n r o v i d e d  i n

t h e  r o n  r l a * i n n q .  a n ' l  t h a r  w o u l d  o l  c o u r s L

r a l 1 r i 1 6  r r n r r  . r n i  n n  t ^  e a C h  L a n k .

l l l n c t r  q ' T ' t r T \ ]  .  l ^ 1 ^  I  I  1 ^ l  l ^  \ ^ - " h ^

1 - h . r l  v o r r r  f a c i l i l r z -  i  n s t o a d  n +  h a r r i n r r  i w o  L o

9  >  L d  L

t . anks .  How wou l  d  Lh i s  sys tem wo rk  unde . r

j - h ' r f  l h , l  i t  + \ F  r 6 r - r ' r l A f  i n n s  n a - m i  I  \ / ^ r r  L O

d o  r a r i  l i t v w i . J o  i n r . c n j -  n r r r  r - . n f  r , ' \ I  j -  h ^ n  S n C e10

l 1

L2

I 4

15

L O

18

19

20

22

" ^ '  ' r u l d
a  ! r - r D \ - r  s P c l r r u y ,  y v u  w \

l h e  \ 0  l a n k s  r n  T i o r r f e

13  ou t  wha t  t he  p rob fem i s?

M R .  D e C A R O :  N o L  a L  a f f .  B e c a u s e  a

I  h ^ q a  1 -  r r r c l z q  l h :r a n K  w a g o n  - -  y o u  K n - . . ,  - r  y o u

. s e e  . l r i  r r i  n r r  . l o w n  t h F  r o a d  w i t h  a  t a n k  o n  i t

L l f r r l l  o f  c r r s o l  i n e -  h o l d  a  f i n i t e  n u n b e r  o f

^ a l  r ^ h ^  ^ f  ^ 1 - ^ l  i - ^  T h o r r  h n l z . . {  < n m o u r h o r p
9 o  L r u r r r  r - i  |  9 o D ! , _ L _ r r r t r :  /  r r u f u

n

r r ^ . 1 h n  . ) n  n n n  - r l  r  ^ 6 e  n {  n : < n l  i n og d r r l , r r J  u !  9 a J U r f r r L .

So in  an  underg - round  s to . rage  tank ,

i = , , ^ , .  L - , . ^  -  L n  + - ^ l z  r i - i I i Il !  y l , u  l l c t V t j  c l  J U - L c t l l ^  y f  J v u  u ! L

n r o l \ ^ L r l  r r  l o n k i n .  ^ t  a  m i n i m u m  o f

2 I
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I

9

11

10

12 ,000 -ga11on  t anks . They  have  20 ,  000 -ga11on

L a n k e  h r r r  T  m a : n  I  a t  r <  l r r < l

-  "  n  L a n k .u -  - L r  L 9  d  r z r  u v v - g d _ L _ L c r :

T h e  r l i s c - a n - 1 - \ /  t n r o r r l ' ^ l  e y i s t  - -  , l

n i  h o r  t . r n r d <  r r n r r  r r n r r l . l  r l e A  f  h a  d a  l  i  r z a r r r  + 1 . \ ^
,  _ J v u  w v u  |  '  ! v .  y r  L ' r c

f ac to r y  ( s i c )  - -  excuse  me .  The  f ac to r  o f

de l  i  ve r y  wou . l - d  l ac to r  i n t o  t he  p rocess ,  and

so  you  wou ld  know  bThe re  Lhe  gaso l  i ne  was

c ie l  i  rz r=red  :n r ' l  r ro r  wo l ld  n6 l  have to  check  a f  f

50  t anks .

Y o u  w o u l d  h a v e  a t the most  t \ ,Jo or

h a v e  t o  c h e c kI2

13

'1 A

T J

16

I7

1-B

19

20

2L

22

] . h r a o  f a n L <  t h a t  \ ' ^ r l

because  the re  1s  no

1 - n  z l o  l  i  r r o r  n : c n ]  i  r a

L d n k  w a g o n  l a r g e  e n o u g h

t o  5 0  d i f f e r e n t

wou ld

n n d c r o r a r r n d  < 1  . 1 r ^ , , . 1 6  t a n k S .  T h e f e  a r e  O n ]  r z

- / . . ] ^ ^  ^ F  - - ^ - 1  i n a  r o n r r l r r  r n r t  e r r n oL w o  9 r d c l e s  o I  g a s o r f _ . _  -  _ - - - f .

t ha t  a re  so ld  and  they  a re  b lended  toge the r .

JUDGE STEIN :  We l f ,  bu t  when  I  f ook

a t  you r  a rgumen t  as  t o  whaL  Lhe  regu ]aL , i ons

I r m  i r r c l -  h ^ f  1 ^ ^ t . . t ^ ^  . +  l . . , .  i +  - - . ,, L w L  ' w u A _ L r r v  r L  ' L ' a y

impac  [ .  you r  pa  r t  i  cu ]a . r  case  .  I  am -Look ing  a  L

i f  we  a re  to  adop t  you r  i n te rp . re ta t i on  o f  t he
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1  reguJ  aL ions  rha t  $ rou ld  a l  l ow  . t o r  a

2  fac i f i t yw ide  app roach f  t hen  I  wou ld  assume

?  I  r - , - -  i +  . . , ^ - . 1 , - t  - - ^ r . .  t a  1 ^ . ,  . - L  r - ^ i l  i t \ /  h ^ td P P r y  L U  c r r l y  L d | | r \  r d L r , . L y f  I ' v '

4  j us t  you rs .  I s  t ha t  co r rec t?

MR.  DeCARO:  Underg round  tank

6  f e r - i l  i t r r  i r  r ^ r n r r l r l  : n n l \ /  l . \  a n  r r n , ' l o r n r n l n . - l

?  + - - L  4 - ^ i l i r , ,  ^ r - n r i  l a r a r l  c r r h a r - ^ - ^ ^'  o L r r _ L L y  r L v - r r . Y  J u , r L c r r r L E r .

R  t h a l r e  r i c h l  I l n F ^ r r -  , l h r t a l I '  r h e  r o n r r ' l : r -  i ^ n e

I  , f  r h e r z  h a d  w a r f  ^ . r  l -  ̂  ^ r ' .  , , w ^ , ,  t r - . , -  t O  d O  i tL r r L /  r - u u  L w  D o y

10  on  eve ry  s ing fe  tank ,  "  t hen  they  wou fd  have

11  sa id  t ha t .

S n  i  I  r r n r r  l - ' r i  n . r  i  f  h ] c k  t o  o u r

' I  
3  s n c n i t i r -  e : , a m n r c  I  j -  h i n k  j - h i s  n r - j -  i c u f a r

1 4  r ' - q n . \ n . l F n r -  i q  a n t - i t - l 6 ' . 1  t a  - a 1 , ,  ^ h  r h e  a C t U a l

1 q  l a n o t r r r - r c  i n  r h , =  r e a r r ' l  . r f  i ^ n c  t  / - r  i r r e t i f r r  t h o

15  me thod  tha t  l t  used .

I 1 T f  i  h E  r o a r r  l : r - i  a n q  h > r r o  r  n r n h  l o m

1  R  r ^ r h  i  r - h  t  h e r r  d n  h r r  I  h o  T  m A r h

l 9  I  - -  a ILe r  go inq  t h rough  Lh i s  p rocess ,  I

20  Lh ink  Lhe re  a re  a  number  o I  p l aces  whe re  I

? 1  n ' - r c n n a l  l r r  r ^ r n r r l  r 1  l  i r r a  I  .  |  ; ^ h '  a n  , ^  L h eL  f 9 r L L ! r r  u y

? . 2 .  r e o u l  a t  i  o n s  -  R u t  t h a t ' s  n e i t h e r  h e r e  1 o r

I2
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+ - -  - ^  ! r - . i  ^  ^ - - , - * ^ - !r a r  a s  t n . I s  a r q u m e n t  f s c o n c e r n e d .

a s k  y o u  a

- ^ - . 1  *  r ^ ^ r . . . - -. 1 9 c l  L r r  r ( J ( J ^ - L r r 9

JUDGE WOLGAST: Let  me

d , r a a +  i  / ' \  n  : 1 - \ ^ , r t -

a t  t he  te rms  o f

t - l - , 6  r a ^ , 1 1  r l -  i  ^ h c

280 .43  (a )  .  a rd  j L  l a l  k s  abou r

the  fac t  t ha t

conduc ted  to

v n n n F h l  l r  l 6 q l q  h : \ / a  l -  L 6

l ^ + ^ ^ i  -  - ^ - l ^ - ^ ^  ^ F  - +  I ^ - ^ +

1  pe rcenc  f l  ow -ch rouqh  p lus  130  ga l l ons

T { ^ L r  i c  i t  r r n r r r  - ^ n t a n F i ^ n  1 - h : t  , , ^ , t

m r r q l  n ' - r f n r m  i F c t q  r O  t h a t  S t a n d a r d ?  T h a t

10 s ' r 1 . l A r . ]  : n n l  i  c c  - ^  l h e  e r - t  i r e  l . t c i l  i l v  a S

a n n a e a d  1 - . - \ :  l  ^ n l . ?1 1

I 2 M R .  D e C A R O :  T h a t  s t a n d a r d  a p p l i e s

13 to  t he  enc i . r e  f ac - i  I  i t y  because  t he

' l o w - l h r n r r n h  I n r  f h F  t r n l - i r c  € a r : i  I  i l - v  - -  a n dI 4

15 i f  \ / . ' r r  h r r r o  f a r r r  t > h 1  -  -.  - , ,  KS  rn  a  r ac l  _L  f  r y ,  you

have  fou r  ranks  Lha t  d re  t -Low ing  th . rough

nroc l r r c - t  and  vo r  ha r re  fou r  Lanks  w i th  the l r

16

I7

]B respec t i ve  vo fumes  and  so  fo r th .  And  so  you

^ ^ , , 1 ^  - ^ ^ l ! .  i |  ^ ^  -  F - ^ ]  r . l + , - , . i , r ^  l - - - . 1u w u  ! u  q t s J P f  y  |  , i  L -  r  _ L  _ L  L  y  w  r  ! r  e  r _ , d J r r r  y E - .19

20 J U D G E  S T E I N :

2L a t tached  to each  o the r?

. DeCARO:22 ' r n e  t a n K s  a r e  1MR

Beta Court Reporting
www.betarepofting.com (800) s22-2382(202) 464-2400



21

11

1  be f i eve  - -  w i th  few  excep t i ons ,  t he  tanks

1  a T s .  -  . r o n r . r a l  I  \ ,  < - -  r . :  ^  -  + +  ^ r -  l  L O  e a C hY  . " !  |  o f  ! J  r t s , l : c r r : r r r 9 '

3  o the r .

J U D G E  S T E I N :  N o t  ?

M R .  D e C A R O :  N o .  N o ,  L h e y  a - r e

6  sepa raLe .  I t  ' s  a  sepa  ra te  Lan  k ,  and  Lhey  a - re

7  b -Lended  ac  t he  su r f ace .  They  a r . e  b l ended  by

8  a  mach ine ,  a  pump,  undernea th  the  - -  you

9  know ,  j us t  be low  the  su r l ace  o f  t he

10  d i spense r .

Bu t  t hey  d , re  noL  man ; f o l ded ,  wh i ch

1 ?  i  s  a  n i  n F  t h . r i -  c o n n e c t s  t h e  t w o  d i f  f  e r e n t .

1 ?  l : n k c  l -  . \ d c l -  h a r  T n  ^ 1 -  h a y  L , ^ y r ] <  r  I  I  |  '  ^
L o r r N o  L U V C L . r , = r .  , . - _ - - ,  - - _ L  L t t E 5 t r '

1 4  t a n k q  n n n o  r - :  f  t h e s e s  f a c i f i t i e s  h a s  m o r e

1 5  t h a n  a  n e e d  f o r  o n e  t a n k  c o n t a i n i n g  e a c h

1 6  . r  r r . l  o  ^ r  n r n r t r r r r

q n  i  f  r r a r r  h r , - l  f  a r  a - . - ^ l  ^  -J v  f  L  y v u  u . ^ c l r ' r P r s r  o

18  fac i l i t y  on  a  ma jo r  h ighway ,  you  may  wan t  t o

19  man i fo fd  two  tanks  toge the r  so  you  cou ld  have

' , / t l  
A l \  l \ l t t t  ^ i  I  l ^ ^ o  ^ €  y ^ ^ ' , 1  i I i h l ^,  - , . . -  J r  r e g u - L d r  d v d - L - L d u - L e  a S

2 I  opposed  Lo  20 ,000  ga l l ons  o f  r egu la r

22  ava l l ab le .  Bu t  i n  t h i s  case ,  none  o f  t hese

L1
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1  we re  rn  t ha t  s i t ua t i on  so  t hey  a re  a l l ,

2  a a n o v a  I  l r r  e n a : l u  i r a  . 4 i  c ^ r a t a  I  t h i h L .  - l - ' a r ^
, u , . J  J P L o N ' r . , i f  u

3  a re  a  - oup le  t haL  a - re  man i l o fded ,

T r l n / l E  C T F T l . 1  .  V ^ , , r  r* roumenr  aoour

5  280 .12 .  was  t ha t  r a i sed  be fow?

MR.  DeCARO:  Yes ,  . i t  was  .

JUDGE STEIN :  And  d id  the  ALJ

I  add ress  tha t  a rgumen t  i n  h i s  i n i t i a f

9  dec i s i on?

10 M P  n , - r - l P / - ] .  T a l o l l  T  h ^ ] i ^ ' r ^  l l . ^

I I  e n L - L r e  d i s c u s s i o n  o f  r h e  - -  r e g a r d l n g  L h e

1 a  | ^ ^ , , | . t -  j ^ ^ d  ^ ^ . , ^ r n i n n  _ _  r z a r r  l e n n u rL q 9 u f  o L r u r r -  9 u v L  '  r r .  r ' e  y v u  ^ , ' v * .

13  t ac i l  i t yw ide  bas i s  add resses  ou r  a rgumen t .

14  Because  tha t  was  d i rec ted  toward  ou r

15  a rgumen t .  I t  was  no t  - -  i t  was  d i rec ted

l 6  t n w a r d  ^ r t r  ^ r r -  t m e n L .

I 1 J U D G E  S T E l N :  L  a m  s t i  I  L  h a v i n g

l H  . l r t t  r . r r l t \ r  r r n . l a r e l - > n z l i  n a  h n u r  ? R O  1 )  l - r r r

l 9  i Lse l f ,  wh i  ch  a l l ows  l o r  t he  poss ib i  L i t y  t ha t

20  the re  i s  more  than  one  tank ,  somehow

2L  supp fan t s  t he  l anguage  i n  280 .43 ,  wh i ch  i s

2 2  \ / e r r z  < n , - r - i  f  i  r -  : 5  L O  l h e  t a n k .
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10

I  m e a n ,  f  u n d e r s t a n d  h o w  i f  y o u ' v e

i r  r ' \  I  - t . ? / )  |  a n l , e  I r i  n r J  n f  m : n i  f  n l  - l o - l  j -  / - \ d a f  h A I

t h a t  v o u  m i o h t  h a \ / e  a  d i f f e r e n t  c i r c u m s t a n c e .

B u r  i n  t h o s e  c a s e s ,  w h i c h  I  g u e s s  i s  L h e

m : i n r  i  |  \ /  \ , ? h e . 6  |  h a v  r r a  h ^ t  T ' m  h : r r i n n

, - l i ' -  i ^ r r l f  ' r  e , - ^ i r r  h n \ , r  2 A n  1 ?  l r n T n s  ? 8 0  4 3 .L ! u L " P r  - u v .

M R .  D e C A R O :  t i i  e  I  I  .  I  t h i  n k  y o u  h a v e

- . \  " e a . l  t h e m  f o f l F t h , = -  - - - ^  - l a i n
D r =  w s  

" o v s  P

l  - n a r r : n a  - h : +  A ^ a . h  |  |  * ^ - ' _  i
L  r E q u r ! E  a  J e P d r a L ' =

i , a n k - h \ / - f . n k  i  n c n a z - l - i 6 n .  T h e  d e f i n i t i o n  o f

, , + a r r .  r r  r .  , . ^ r r  ^ " .  r ' t h F  f  r n k  I  w o t  I  1 7 ^ 1 1  L _ _ . . ^|  ,  y ! , u  ' > a l  h L  L  /  r v u  | ' d v s

t he  de f i n i t i on  sec t i on  de f i n ing  tank  as  the

^ n . i - 6  ' , h - l ^ r ^ r ^ ' r F n  € r - i l r t .  c ^  T  t l r i ^ L  i Lq v L r r L ) r

i s  reasonab fe  fo r  a  Responden t  t o  read  the

reguLa t ions  tha t  way  and  conduc t  t he  k ind  o f

i  n \ r a r ' r f  . 1 r \ /  . . \ n  I  r . ,  I  r  h a  I  f  h o r r  w a r a  - ^ n / i r r - l -- -  -  - - . . - - - - r n g .

J U D G E  S T E I N :  D i d  y o u r  c f i e n t  e v e r

a s I ,  . r n v  o f  f  h a  a . r e n r - i  e s  w h e L h e r  i L s

i n l  a r n r p r A i -  i n n  r ^ '  f  r  f : z - i I i I  r i r ^ r i d c  i n u o n l r '_- - .  _ . .  _  -  - r y

a . n f  r o l  w e q  A n  i m n r , - : n a r  i n l a r n r a l  . i t  i . r n ?

MR.  DeCARO:  I  wou fd  say  yes ,

he r : a r r se  t h i s  RFsn .nden t  has  been  i n  bus iness

11

T1

I2

13

T4

15

15

18

19

20

? l

22
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I  f o r  decades .  They  have  been  i nspec ted  many ,

2  many  r imes  by  a l L  o f  t he  - -  we l l f  V i r g i nJa

3  l ess  so  because  Lhey  on -Ly  have  a  l ew

a  f a  - i - ' L i es  Lhe re ,  buL  Mary l and  and  V i rg i n i a

5  h - r r c '  i n q n a - l a d  f h o i r  f : r - i I i I i o c  r a n a : r a d l r r

6  back  i n to  t he  ' 90s .

The  i ssue  f . i r s t  came up .  and  I  was

B  i n  t he  meeL i t , g  - -  J  don ' t  mean  ro  t es r i f y ,

9  bu t  T  was  i n  the  mee t ing  when  the  i ssue  f i r s t

' I  
n  r - . e m , =  t t n  : l ' r a r r l  l h a  f : n i l  i l r r r r i r ] a

11  reconc i l i a t i on .

12  They  were  p rov id ing  documen ta t i on

' 1  
i  r e r r a - c l  i n o  i n r z e n 1 - o r v  r r - . n n . - i l  i a l  i r n  L O  l h e' ' ' ' J ' ' '

1 A  n l  h a r  i r r r i  e ^ i  n t  i / - \ n <  r n , - l  n a h n , - t r r  < r  i  z {  ' n " f  h  i  - ^U L L ' s L  J  u r r u  r r v l v u l  J r f u  o r r l /  L r r f r l Y

15  ah ,ou t ,  "You  have  to  be  do ing  th i s  on  a

1 6  f  a r k - h v - f  , r n l .  h a s i s .  "

I 1  JUDGE STE IN :  No ,  I 'm  l ook rng  f o r

18  ev idence  tha t ' s  i n  t he  reco rd  a f ready  tha t

19  wou  l d  show  tha t  you r  c -L i en l  made  dn

2 .O  a f f i rma t i ve  rec ' ues t  t o  one  o f  t he  s ta tes  o r

2L  t o  EPA  as  t o  t he  i n te rp re ta t i on  t ha t

2 1  r - ^ j  I . r f  , - . , i . . t ^  h r < i <  i <  n o r m i < c i t - , t a! d L r - r  r L y w r u  f r  P L ! r ' L r J r t r f  u .
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I s  t ha t  i n  t he  reco rd?

MR.  DeCARO:  Tha t ' s  no t  i n  t he

3  reco rd .  Wha t  i s  i n  t he  reco rd  i s  wha t  I  j us t

4  sugges ted ,  t ha t  t he  s ta tes  had

5  ac tua - l -Ly  - -  no t  t he  EPA,  the  EPA 's  f i r s t

6  i nvo l vemen t  was  i n  the  ea r l y  2000s  - -  bu t  t he

7  s ta tes  themse .Lves  fooked  a t  t hese  reco rds  and

8  d i dn ' r  say ,  "Oh ,  you  shou ld  be  do ing  t h i s  on

9  a  tank -by - tank  bas l s ,  no r  d id  they  f i ne  them

f0  f o r  no t  go ing  on  a  t ank -by - t ank  bas i s .  So

LL  1 t ' s  so r t  o f  a  nega t i ve  reques t ,  i f  you  w i l l .

L2

13

, T I l  n r ] t r  qTFT l \ l  .  n l ' . a r r

MR.  DeCARO:  I f  I  may  - -  I  be l i eve

14  i f  i t ' <  r nn rnnz l3 te  t o  move  on  - -  an

15  au tomat i c  t ank  gauge  i s  a  ve ry  soph is t i ca ted

16  dev i ce .  I t  i s  a  compu te r  ana lyze r  t ha t

11  ana l vzes  senso rs .  The  senso rs  a re  i n  t he

1 R  t a n k  e n d  - h c r z  c r n  , n a l  a ^ l  - h  i n ^ a d  i  ^  t h es r r q r r Y v J  '  ' r

19  cha rac te r i s t i cs  o f  t he  l i qu i c i  t ha t  i s  i n  t he

20  tank .  The  va r ious  cha rac te r i s t i cs  they  t r y

? 1  l . \  r - h a . - k  h r r j -  f  l ^ ^  * ^  i ^  r r . -  i ^ -  :  ̂  -  . : a k .L  r r r r r 9  - L >  c l  r t

22 I f  t he re  i s  a  . l eak ,  t he  au tomat i c
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L  t a n k  g a u g e  w i l l  - -  i f  y o u  r u n  a  t a n k  t e s t  i t

2  w i 1 f ,  t h e o r e t i c a l l y  t h e  n e w  o n e s  w i l l  d e t e c t

1  -  r ^ - r -  . . -  e l f  o f  t h e. | | ' g y L U y | | | g o J u | | | I 9 .

4  n h v s i - a l  r - h a r r - l a . : . 1  i r - s  n r  l h e  l ' n r r i d  i n  t h e

. 1 \ /  , ' r r r e  |  |  r  h e  V n  l  I  n e  O l  L h eo r r u  L r r s y  r u / /

6  l i q u i d  h a s  d e c r e a s e d  b y  a  c e r t a j n  a r o u n t .

-  1 ^ ] k . , 1
L  a r , 9  c 1  _ L E (

B I  mean ,  i n  o the r  wo rds .  hea t ,  i f

9  t he  s tu f f  hea ts  up /  i t  expands , '  i f  i t  coo fs

10  down ,  i t  con t rac t s .  a f f  t hose  k i nd  o f  t h i ngs .

11  Bu t  a l l  t ha t ,  t he  fa tes t  ve rs ion  o f  t he

12  au tomat i c  t ank  gaug ing  sys tem w l l f  do  tha t

13  re f i ab l y .  t ha t  t he  TLS-350 .

J U D C E  S T E I N :  l s  t h a c  r h e  s y s t e m

! v L ! y  ! a \ - r r - L L y  r r | J w  r r a D

L7  the  l a tes t  and  the  g rea tes t .  Bu t  back  i n  t he

I  R  d . e r r  I  h r - r  p  ' ^ r e q  .  h c  n r e . r ' i  n r r s  - n o c l e  |  -  w h i c h  w a s

19  t he  TLS-250 .  The  TLS-250  gave  my  c f i en t

2 n  n r . \ r . ' ' l . - m q  f \ \ /  n - , r  n r . ' 1 . i  . l i  n . r  - r ' F n  i  n  9  i t u a t i o n Sy | v v l v r l l v | | | 9 , 1

27  where  the re  was  no t  l i ke  a ,  where  the  tes ts

22  were  * -

74

l5
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J U D G E  S T E I N : ! c o f f y

apprec ia te  i t  i f  you  cou ld  con f i ne  wha t  you

a re  1 -e l  I  i  nc r  us  a l ^ ro r r t  t o  wha t ' s  i n  t h i s  r eco rd

heca rse  T 'm  oe l  f i no  a  l i t t f e  con fused  abou t

w h a t  '  s  i n

+ ! - - +  * - . .

the record ancl  what --  you know,

l -  h . r f  t , n r r r  a l  i o n +  m l n h l  h o  h : r / i l r , 1

1

I

n . , r  h a  i n  1 - h a  r e C O r d .

M R .  D e C A R O :  W e l l ,  w h a t ' s  i n  t h e

10

r e r - n r d  r h a  l -  a e t  i m n n t r  i n  I  h a  / a - l - i r r ' l  d n o c

d iscuss  the  use  o f  a  TLS-250  and  the  p rob fems

11

1-2

13

L4

15

I6

L1

1 5

19

20

2I

22

f  h - r l  r h o  p o c n n n d a n r  h - n  - F r  -  i -  i ^ ^  - ^ ^ ' r v  a ll r d U  U U L d  l  l r I I r u  d L L i u I d t e

read ings  f rom the  TLS-250 .  And  so  un t i l  t he

350  came  ou t ,  t he  c l i en t  - -  t h i s  i s  a1so .

F \ r F r \ / l -  h i  r | / - r  I  r m  e a r | i  n n  n n u r  i  e  i n  f  h a  r , = n n - . iL v u , l L | r , r Y  , . ,  ! o l |

JUDGE STEIN :  Okay .  Thank  you .

MR.  DeCARO:  The  c l i en t  con t i nued

f o  n q e  t h e  i  n \ r p n j -  . r r \ /  c o n t l o f  m e t h o d  b e c a u s e

t h c r z  c l i , . l  n . t  - r r r s t  t h a  T T  c _ ^ q O  I  . r h i n k  
T h e

P o q n n n d a n j - r q  , - v n a r j -  q  - *  ^ U  i t eJ  ! ^ P L !  L ' r o L  Y

a  b i t  .

J U D G E  S T E I N : q ^  i e  i l -  r r ^ r r r
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vwvw. betarepofting.com(202) 464-2400 (800) s22-2382



34
' I  pos i t i on  l haL  you r . r e  noL  . r e -Ly inq  on  auLoma t i c

?  - : n k  n a r r r -  i  n n  f  ^ r  a n v  o f  I  h e  . - o l t n t  s  i n  C h i S

3  comp la  i nc  t o  show  tha t  you  comp l  i ed  w i t h ,

4  v o r r -  r - o m n a n v  - -  v o . t r  c r r e r r  c o m n l i e d  w i L h  r h e

5  re lease  de tec t . i on?

b  r v r H .  L J e L A f r u :  N o t  T  r o m  D e g l n n l n g  t o

f  e n c ]  f r o m  h c c i n n i n n  r a  o n d  n f  i h a  f-  - L V e - y e a r

I  n e - i o d  i n r / . r  l r r o r l  i n  + h F  r - . m n l a i n t  I  h e r e  w a s  a" f - '

9  t rans i t i on  f rom inven to ry  con t ro l  t o

10  auLoma t i c  t ank  gaug ing .  BuL  i n  r he

1  t  h c n i  n n i  n r r  t  h a r r  r r < o r " l  i  n \ l a n i ^ r r 7  - ^ n l -  r ^  I  l ' h a r r

12  had  an  au tomaL i c  t dnk  gauqe ,  bu t  t hey  d i d  no r

13  use  Lha t  exc fus j ve l y  f o r  l eak  de tec t i on .

14 JUDGE REICH:  I s  t he  s ta temen t  t ha t

1 5  l - h c  r e , r i  o n  m a k c s  t h a t  t h e  A T G  S t O I e S  m O S t

1 6  r 6 . r e n f  l 2  n , : s s i n -  l a < l  r r - < r ' '  l <  i "  - h a t

L l  essen t i a l l y  an  accu ra te  s td temenL?

MR.  DeCARO:  Tha t ' s  an  accu ra te

19  s ta temen t .  Yes .  i t  i s .

J U D G E  R E I C H :  I f  a n  A T G  s h o w s  n o

? 1  n ^ q c i n r r  l - a < l  r a q r r  l l -  <  L ' h r t -  d ^ a <  f h r r  a r r f l ^ a q l t

22  Does  t haL  sugges t  t ha t  r he re  we re  no  t es t s ,

18

20
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o r :  c o u f d  t h e r e  h a v e  b e e n  f a i ] e d  L e s t s ?  W h a t

' * - *  : h eu >  ( - d | |  y ! r u  L r r

a h s r . r . r e  . ) f  a  s l o r F . l  D a S L  L e S L ?

M R .  D e C A R O :  W e ' 1 .  i f  y o u  h a v e  a

e l ^ r , r , , l  r i : e t  F a e l - - ,  r -  r  nave  a  pass  as  Ta r  a5

tha t  ATG i s  conce rned .  I f  you  don ' t  have  any

s f o r e r l  n a s l  I  e s f s  n r  i  f

10

Ea i l ed  tes ts  a re  no t  s to red  by  the  ATG.

So  i f  you  have  a  l a i l ed  LesL ,  whaL

r r n r r  h : r z o  l - . \  . 1 . \  i  <  d 6 r  -  - -  l  - -  , . - ^  . . , r - , -  r  ^ , , ^r -  - - L e l l l l  I  I I e .  U S e  , ^ / I i d L { : V e f

m e f h o d  i s  n r n m r r l . r a f p c l  t O  d e t e t : m i n e  w h e t h e l

t he re  was  an  ac tuaL  feak .  S ince  the re  were

no  ac tua f  l eaks  i n  t h i s  case ,  I  guess  tha t  i s

an  i n fe rence .

. , ^ , ,  l , -  -  - - ^  f ^ , , ^ -  + L - -
y ! J u  r r a  v s

had  a  fa i l ec l  t es t .1 )  f h o n  r r n , r  u a r r ' l  n  h_ . - , , _ * - _ . . i v e

J U D G E  R E ] C H :

n h l i n a l  i n n  r  i - r  1 . 5 f a q l -  ?

1 1

L'l

L2

l 3

1 n

15

I6

1B

l 9

20

2I

22

And  then  the re  i s  no

MR.  DeCARO:  Ob l i ga1 - ion  1 -o  re tes t

r o r r l  d  l - , e  r - n r r l  d  o v i  < 1  .  B u t  i f  t h e  t e s t  s h o W s

a  fa i f ed  resu l t  and  you  de te rm ine  tha t  t he

I e a k  - -  \ / o n  . i F t F r m i  n e  I 1 o m  e X L 1 . i n S i C

examina t i on  tha t  t he re  was  no  }eak ,  t hen  you r
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10

I  l .  e s l -  r e d u F s l .  r F . l - t i r e m e n t s  a r e  - -  t h a t ' s  t h e

)  e n r l  o f  \ / o r r r  r F s f  r F . r r  i  r , - m a n l  .  r r n . l o r  t h €

?  r o a r r l : f  i . 1 n a

S o ,  I  m e a n ,  t h a r r s  - -  y o u  k n o w ,  t h e

- +  - - - -  , , ^ ^ r  r ^  t h a tJ  P !  u L s u u  \ J r r L  t =  o 9 o  |  ,  '

6  n r a / - , - d r r  n ^ l  a w : - r -  I  r r  h  I  o c e o r l  h r r r

7  r - r . r l A i n l V  n o l  r : r r r - 6 n  v - . ' ?  t - } . ^  ; " - i - . - l r - t i O n S

I  n r r a r  f  h e  \ / F , t r q  I  c a r i  i n n  l n  r  h o  f  i l  i n n  O I  L h i S

I  c n m n l  a i  n l -

J U D G E  W O L G A S T :  I f  y o u  d o n ' t  h a v e  a

' I  
I  n : c  |  |  c c l -  r a c , , l  l -  t h > -  i  <  < l - ^ r a . l . . ,  -  l n  rng  you

1 ,2  don ' t  have  a  res t  o r  you  have  a  f a i l ed  res t ,

1 ?  |  h e n  v o r  , : r e  s . l ' ' :  ^ ' '  t 3  a  m a n u d fL i ' L r r  _ ! v u  u '  !  J u l r r r g  y u u !  ! d f  f l o L ^  r .

14  tes t  and  the  manua f  t es t  i s  t he  i nven to ry ,

1 (  f  r - i  l  i i , , , . , i i ^  i - , r e n t  n r r ;  q \ r < f  a m 2y w r q s  f r r v L r r L v ! J  J l r L L r " -

M R .  D e C A R O :  T h a t ' s  o n e  o f  t h e

L 1  t e s t s ,  t h a t ' s  o n e  o f  t h e  t h i n g s  t h a t  y o u  c a n

1 8  d o .  T h a t | s  o n e  o f  t h e  m e t h o d s  t h a t  v o n  c o r r ' l  d

" "

1 9  u s e  t o  d e t e r m i n e  i f  t h e r e  h a s  b e e n  a  . L e a k .

LIUDGE WOI,GAST: And what  other

2L  me thods  d id  Euc f i d  use?

M R .  D e C A R O :  W e l J ,  T  L h i n k  L h e y  h a d

I 5

20

22
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1  some con t rac to rs  on  s ta f f .  I  wou fd  imag ine

' o m e  o r  r '  a n r l  l - h e v  c o u f dr  L r r s y  L r r e y  L ! ,

3  n e r t o r m  a  l a n k  I  i . r h t n e s s  l - a s t  t o  d e l  e r m i n e  i I

4  t h e  t a n k  i s  t i o h t .  I  t h i n k  t h a t  w a s  d o n e

5  - r r F ] l \ l  h t r f  T  r h r ^  . - . . o I
r y f  v u L

6  t hose .

1

B  reco rd?

9

JUDGE WOLGAST: And is that in the

M R .  D e C A R O :  Y e s .  Y e s ,  i L  i s .  Y o u

1  n  r - n r r  I  r l  n a  r  f  n r m  :  n a r r ]  r l  c h a c  k  -- -  you

- l  
I  l z n n r r  n a r f a r m  :*  r e tesL ,

. 'UDGE STEIN: Am I cor lect  in

1 3  I n d e r s l a n r ' l i n o  t i ^ - '  : o u n t s  t o . rr r 9  L r I a L

14  wh ich  you r  c l i en t  was  he ld  l i ab fe  i n  wh ich

1 5  v o u  a r e  c l a i m i n n  i - n  h e q e  r r n r r r  r c l c a g g

L6  de tec t i on  on  ATG? I s  t ha t  a  co r rec t

1 l  ,  r  n  d  o  r  e  t  >  r  r t  i  n  a  ?

MR.  DeCARO:  Seven  coun ts  a t  l eas t .

19  pa r t i a l l y  on  ATG.  I  don ' t  r emember  the

2A number  o f  coun ts ,  bu t  yes .

2I ( S i m u l t a n e o u s  d i s c u s s i o n )

J U D G E  S T E I N :  W h e n  y o u  s a y

I2

1B

22
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1  "pa r t i a l l y .  "  can  you  - -

M R .  D e C A R O :  W e l l ,  b e c a u s e  t h e  A T C

3 did not --  the ATG did not.  become I  guess the

4  so le  ne lhod  o t  t es l j ng  unL i l  some  po in t ,  o t

5  some  po inL  du r i ng  t he  pe r i od  a t  j s sue ,  and

6  so  - -

JUDGE STEINT Bu t  you  can ' t  t e ] l  me

I  wh ich  coun t  s  ?

9  MR.  DeCARO:  I  cou ld ,  Your  Honor .

10  T  cou ld  i f  you  wan t  me  to  take  a  m inu te  and

11  take  a  l ook  a t  t he  - -

J U D G E  S T E T N :  S u r e ,  w h y  d o n ' t  y o u

13  t ake  a  m inu te .

1 4  f  D , t r r c a l

15 M R .  D e C A R O :  L e L  m e  s e e .  C o u n t  1

15  i s  a  t ank  re l ease  de tec t i on ,  Coun t  6 ,

71  Coun t  9 ,  Coun t  15 ,  Coun t  22 .

JUDCE STEIN :  A re  you  j us t  g i v ing
/ -

19  me  re l ease  de tec t i on  o r  Lh ings  whe re  you ' r e

20  re l y ing  on  ATG?

z I  I q H .  D e L A K U :  I O  I r V e  y O U  t n e  e X a C C

22  coun ts  tha t  we  re l i ed  on  ATG,  I  wou fd  have  to

I2

1B
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1  ' l i . r  - h r . \ ' r . r h  t h a  b l i e f  .

JUDGE STEIN :  Okay .

MR.  DeCARO:  I  'm  so r ry .  I  r ^ rou ld

4  l i ke  to  add ress  tha t  on  rebu t ta l  - -

I I U D G E  S T E I N :  T h a t '  s  a 1 f  r i g h t .

M R .  D e C A R O :  I f  y o u  w o u l d  f i k e .  I f

7  you  don ' t  m ind ,  I  wou ldn ' t  m ind .  You  know,  I

B  cou ld  eas i f y  do  t ha t .

To  the  ex ten t  t ha t  t hev  d id  re l v  on

10  ATC we  have  - -  essen t i a l l y ,  i I  you  have  a

l l  n a - q i n n  f a c t  - a s u l L  b a s e d  o n  a n  A T G  r a : r j i  n n

L 2  t h e n  t h e  6 n l y  l  p . e c n n  r - '  r F l - ' i n  i h a a 6  i "  
"

1  ?  . n e - v F a r  r e . ^ - , - l  r F t  a n t  i  . ) n  r F . f l r  i  r a n a n l  i n  t h e

L4  s ta tu te .

S o  i f  r r n r r  h a r r o :  n , a < <  i  n n  i o < l

1 6 ,  t  e s | | l  I  l -  h a t  m F P h c  r  h o  i -  r n r z  r  r  t n l z ,  4 1 1

1 " 1  n n d a r n r n r r n ^  l - > n t ,  i  r  i  f  . l a v A l  ^ - -  -u 9 r  L u r r ^  f !  f L  u u v u r u P r  q

1 e  l o : l z  r - l a 6  ^ ^ 1 . ,  L h i n g  y o u  b a s i c a f l y  d o  i s  p u m p
?

1  q  t  h a  f  - n L  d r r r  r n d  r l i  n  i  |  ^ , 1 l -  ^ f  t h a  ^ r ^ , r h ' . t

Y o u  c a n n o t  - -  b e c a u s e  o f  t h e  n a t u r e

? 1  o f  o a s o l  i n e -  v o r l  C a n r t  f i x  t h e  f e a k  i n  t h e

22  tank .  And  so  i f  t  go  ou t  t he re  today  and  go

15

20
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10

to  the  same tank  tha t  ex i s ted  i n  1998  and  I

^ , r l l  \  - a - - i n a  ^ . F a  { - - < t -  r a Q l l l t  t h a n  t h : ly u f f  d  P d r r , , ' 9

i nd i ca tes  tha t  t ha t  t ank  hasn ' t  f eaked  f rom

t h : r  , l : r r  r ^  t h i e  f r . -  ' F ^  ^ " .  i  .  -L r a y  - L L  w d r

l n s ta l f ed  un t i l  t oday .

JUDGE STEIN :  Bu t  l ook ing  a t  t he

obve rse  o I  LhaL ,  i f  I  unde . r s tand  i t .  you  have

e l -  i n l I  r I  o z l  n r  . ^ n ^ a . 1 . i ( r  L I I d L  L I i { i f  { i  W e I e  t l o

pass ing  tes t  resu l t s  f o r  t he  ATG,  and  tha t

the  mach lne  l t se l f  s to res  the  mos t .  recen t  12 ,

M R .  D e C A R O :  R i g h t .

J U D G E  S T E I N :  S o  i f  t h e r e  a r e  n o

n , r q q i  n . r  f a e r  r o < r r l l -  e  . . ' l - a +  i -  { - h a + a  r t r l h i l- .  - - .  w l l d L  - 1 5  L r r d L i  w r r d C

does  tha t  i n fe r  ?

L v l R .  D e C A R O :  W e 1 1 .  r l  t h e _ L  e  a _ r e  n o

pass lng  t es t  r esu f t s  and  t he re  i s  no  l eak ,

tha t  i n fe rs  tha t  t he  Responden t  wen t  ou t  and

ensured  tha t  t he  fa i f ed  tes t

- f esu l t  - -  f o l l owed  up  on  Lhe  f a i I ed  ces t

resu f t  t o  de te rm ine  i f  i t  was  caused  by  a

l eak .

How do we know that?

11

T-l

I ?

1 l

74

15

16

1B

19

20

2I

22 J U D G E  S T E I N :
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f  mean ,  i s  t he re  ev idence  t ha t  t ha t ' s  exac t l y

r ^ r h : f  h : n n e n a r ]  i  n  l - h i  r  h :  I r r h ^ n  ^ ^ f  t  i  h d

c l i en t  - -  youa  f a i l ed  LesL  resu - I L ,  LhaL  you . r

know ,  d i d  X ,  Y ,  and  Z ,  o r  i s  ch i s  j usL

specu l  a r i on  on  you r  pa r l ?

M R .  D e C A R O :  W e l ] ,  I  d o n ' t  t h i n k

t h e r e  . i s  - -  t h e r e  i s  n o t  e v i d e n c e  a s  t o  e v e r y

s  i n o  l e  f a i  I  c d  l - o q t  r e s  r  |  1 2  t a  l - . h e  v e a r  f o r

10

2 ?  f e .  i l  i t  i o e  - -  \ / ^ r i  I . - - ' .  - ^  - - ^ r Lj r u  ^ r r v w r  r u  J P c d h .

H o w e v e r ,  t h e r e  w a s  e v i  d e n c e  t h a t

I  h a  R a c n , - n . l a n i -  h : / - l  n o a n l  o  r h > r  ' i  t  h i  r a d  t -  n  n n11

12 ou t  and  make  su re  tha t  t he re  was  no  feak ,  and

13 f h . \ s a  n , . . \ n l  , :  f o e l  i f  i e c l . And  so  to  tha t

T4 ex ten t  t he re  i s  ev idence  i n  the  reco rd .

15 J U D G E  R E I C H : T r m  i , , c l -  r  1 i 1 - 1 - l c

adrn i t  I  don ' t  f o f f owI6 con fused  abou t  - -  and  I

a l l  t he  techn ica f  s tu f fL1 But i f  you kept

after month that18  qe t t i nq  fa i l ed  resu f t s  mon th

1  q  z - : r r e a , , l  \ / / 1 r r  t ^  n n  I  h  r a r r n h  n f  h r r r  i  n n

t n  n e n n l a  / ^ n  m a  . \ r r r  , F / t  ^ , , - r , , - r ^  i +  , +d l l ( l  c V d r U d L e  I L r  d L  S O m e

2 I n / - \ i n t  i c  h a r , :  n n t  q . \ m a  \ r a \ /  1 . 1  ^ . l . l r o q c  r , h e

e - . r r r . a . \ /  n F  t h e  A ' f  C e .  v r h e f  h e r  h v  n r r l  I  i n o  i n  a22
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10

11

72

13

newer  ve rs lon  o r  someth ing  e l se ,  so  you  don ' t

r epea  Led l y  sub jec r  you rse l l  Lo  rh i s ,

n r e q r r m , r h l  \ /  r n n o a F c q : r i  I  r r ?

M R .  D e C A R O : Abso lu te l y .  And

' 4 r r r  i n . - r  l h a  / - / ' \ r r r c o  n fw ' r d  L  , , o P P s r r s r . r  u u !  f  r r 9

r h i <  n ' - r i n r J  a n d ; f r e r  l - h o  n o r i n n  a l  r r - , t r r-  - - - - S € ,

w h  i r : h  r s  n ^ t  . r e r m ^ n a  " - -  w h e nJ  
" v  

L  V u  " " o , , e  
r  w r r t 3  L  L , o } ] P s , ,

t he  350  came ou t ,  t hey  s ta r ted  i ns1 -a l l i ng

them in  the  va r ious  l oca t i ons .

J U D G E  R E ] C H : And once you put the

3 5 0  i  n  -  \ r o l  q l -  . t r t a . l  f l a l  r  i  n n  r . r s < i  n o  r e s l t l  t S ?

MR.  DeCARO:  Once  you  pu t  ] -he  350

' i n  r 7 ^ r r  e t : l t  ^ ^ l l  i n ^  -  1 r r  h ^ v ^  . ] 1 t - ,  l - h a u| , ,  l / v u  J r q r L  t j q l L f r r \ J  d  f  r r s y

. 4 r . 1  n ^ r  ,  r , . r - . . -  ^ ^ F  - a s s i n n  r € , c r r  l F c  r ^ r h a n  r  h a r ro f w o y -

- u l  r h o  ? 5 O  i n  l l ^ L ' a i r a r  t h o r r  f n l  l ^ L ' a . i  l- -  up  on

t h o s e  f e i l i n r r  r c q r r l j - c  : c  \ . ' a l  I  T h a \ /  d i , ' l  d t . f

q n m a  n : q q i  n r r  r r . q r . l  I  
"  I . L o m  t h e  3 5 0 .

JUDGE REICH: Do you know when 1-hey

q a t  l a  i l  i  n r - r  r o e ' r l  l s  w h a r e  j -  h 6 \ /  r  r r  r n c d  n r r L  L o

be  va f i d?

M R .  D e C A R O :  T h e y  d i d  n o L  t u r n  o u t

l - . \  l ^ , 4  \ , ^  I  i  r l  h e n r " c o  I  m 6 : h  l - h 6  e i  m ^ l  a  |  ^ ^ F
L " c  J r r , ' P r L  L < r L

15

16

I ]

18

19

20

2 I
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i s  a  t ank  does  no t  s t op  ] eak inq .  So  i f  i t

d i dn ' t  l eak  - -  you  know .  i f  you  go t  a  f a i l ed

tes t  resu f t ,  t ha t  wou ld  have  i nd i ca ted  a

leak .  You  wou fd  have  hac l  a  de te r i o ra t i ng

s i t ua t i on ,  wh i ch  doesn ' t  ex i s t .

e a  - -  r r a r r  l z n n u  r h : t  i  <  T  d l r A <  -  - L  -
j r u  A , r v w r  r  V J L J . 5  |  r r s

mos l  l eve l  o f  ce r ta in t y  you  can  ge t  f rom any

o f  t hese  va r i ous  me thods  o f  t es t i ng  a  t ank .

The  me thod  tha t  i s  desc r ibed  i n  the

10

11

12

13

T4

15

16

speak to  the

resu f t  shou fd

^ - -  i  r ^ - ^ ^  + 1 , - ^ +

On

i t ,  on  280 .50

resu l t s  f rom

r a n r r  I  r +  i  n n  e  i <

i <  - a r r  e  i  h d  t h a

ev idence  i n  the

P 6 c h ^ h / l A h l  / l i  ' . ]

I 1

- ^  - ^ - . . - 1 1 , ,  ^ L ^ ^ 1 .  - - l  ^ ^ ^  , , 1 ^ - +L  u  d l ? L u o r _ r y

f a i f ed  t es t  r esu l t .  The re  i s

reco rd  to  the  ex ten t  t ha t  t he

tha t .

J U D G E  W O L G A S T :  C o u l d  I  a s k  V o u  t o

r e n i  n n e r  i r . r r r m a n l -  T h > +  .  € - i  l  i h ra  r a  |  '  r r 1 9

h a  r , - n r  - d a , n  A <  n r  i n  1  1 6 1 t j g

a  re ]ease  may  have  occu . r red?

I  l ^ . e t  t h e ' r  r o  I  r r .  a q  T  u n d e r s L a n d

l - h r r  a F v e  l -  h r l -  r r M ^ n i  l - - r i  n d

a  r e l e a s e  d e t e c t i o n  m e r h o d  t h a t

18

19

20

2I

22

i nd i ca le  a  r e fease  may  have  occu r red  un . I ess .  "

and  then  i t  t a l ks  abou t  t he  mon i to r : i ng  dev i ce
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11

^  -  L ^ F , . r ' o r  R , r l  l h e \ 7  e ^ \ r  t h c r tr a u r L y  L  L y  J u y

2  i n f e r s  t h a t  t h a t  i s  p r i m a  f a c i e  e v i d e n c e  t h a t

3  a  r e l e a s e  m a y  h a v e  o c c u r r e d .

e o u l d  v c u  s n e a  I '  t o  I h a L ?

M R  n 6 r - A p n .  i n / e l  I  i l  d . \ a a  c r r /  l -  h , t

6 ,  '  f  v n r r  h a v c  a  f : i  l  - . 1  t a c t  r l - c r ' r l  |  " o u  h a v e  t o

?  f ^ l  l ^ ! . ,  . . ^ . n  i +  r n r j  c a  t h a  L r r 1 ,  t ^  ^ a l -  - r n r r n , . ]r w w  u P  y  L v  \ j L

I  a r  n r ^ " a  l - h a r  t l ^ ^  - -  . -  .  - - , -  i s  L OP ! v v c  L r r d L

9  n e r f o r m  s o m e  k i n d  o f  a d d i t i o n a . L  c h e c k  o n  t h e

1 0  f a i l e d  t e s t  r e s u l t .

J U D C E  W O L G A S T :  A l s o ,  s p e c i f i c a l l y

I 2  I 'm  ask ing  abou t  you r  pos i t i on  on  the  p rope r

13  a f foca t i on  o f  bu r :den ,  Because  as  I

1 4  u r . l F  r s l  a n d  i  |  -  j - h a  r o . r i  n n  i  .  e : r ' i  n . r  t h e

l 5  f a i l ed  res t  wou ld  suggesL  p r i  ma  f dc i e

L6  ev idence  o f  a  po ten t i a l  re fease ,  and  then

L l  p resumahr f y  f  assume they  a re  say ing  the

18  bu rden  wou fd  sh i f t  t o  t he  company  to  show

19  t ha t  i n  f ac t  a  r e fease  hadn ' t  occu r red  o r

? l l  - h a t  I h e r r  h , r d  j -  F e j -  a d  n r n n a z l r z  . r n d  j -  \ g l  2

2L  re .Lease  hadn ' t  occu r red ,

22 MR.  DeCARO:  Tha t ' s  r i gh t ,  t ha t ' s
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A E

I  r i o h - .  T  m a ^ n -  h e r - a t r c e  l - h F  I A o r t l , t f  i o n s

t  - i - ^ l  A - +  l +  , , ^ , ,  L ^ . , ^  -  a , i  l ^ ^t  s  I  m p  L y  S , : 1 y  L n a t  r -  y o u  d v e  d  ! d - L - L e L r  L e S L  y O U

3  have  to  check  i t  ou t .  I  have  34  seconds

4  l e f t .

JUDGE REICH:  I  j us t  wan t  t o  make

6  c r r r a  u r h o n  r ' - F i + r -  r i ^ h +  r  i Y
, - . '  - . - Y  - r , d L  U  I  l 9 l l L '  d I e  y O U

_ l  
- - . , i - ^  + A - + r ^  - j ^ l ^ +  r l , . - r  r ^  , , 1 ^ ^ +  - l ^ ^ , ,  ^/  J d y  r r r g  L l r d L  r  I  r g U L ,  L t r c r L  s  w t t d L  L t t E y  d r s

a  i y - , , i  r h . t r e  . i ^ h t  r h ^ | .  t c  r  ^o  a r q u r n g ;  o r  r n a r  -  -  F r o p e r

I  i n l  a r n r r ' l . a + i  ^ n "

10 r  d  P  r  U P E !

1 I  i n l  a r n r c l - a 1 - i n n

J U D G E  R E I C H :  O k a y .

M R .  D e C A R O :  Y e s .  T h a n k  y o u .  I

14  mean ,  sha f f  I  con t i nue  o r  - -

15 ' l l l n r : F  q T t r T N l  .  M i 1 7 l - , A  i r r c t -  f  i n i  < h

1 6  \ / 6 1 1 .  q F n F a n - o  : n r l  l -  h a n  r r n r r  r ^ r ' i  I  I  n i  n k  i  l -  r r n

71  on  rebu t ta l ,  I  t h ink .

I2

13

1B

I9

20

M R .  D e C A R O :  T h a n k  y o u  v e r y  m u c h .

ORAL ARGUMENT OF BENJAMIN FIELDS ON BEHALF

OE ENVIRONMENTAL PROTECTION AGENCY

J U D G E  S T E  i  N :  C o o d  m o r n i  n g .

M R .  F I E L D :  G o o d  m o r n i n g .  I f  I

2I

22
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1  may ,  Your  Honors ,  I  wou ld  l i ke  to  s ta r t  w i th

2  k ind  o f  a  b r i e f  i n t roduc t i on  and  qo  ve ry

?  h r i c f l r r  t h r n r r n h  o ; r - h  / - \ f  i h a  s n a n  i  f  i r -

4  quesL ions  re I - I  EPA ' s  ove ra l l  pos i r i on ,  and

5  then  go  back  and  ta l k  abou t  each  i ssue  i n

5  de ta i f .

1  Bas i ca - I l y ,  Euc l i d  i s  a  company  w i th

Q  . r n  e m n i r c  o f  : n n - n w i r r . 1 - 6 ' l  r r  ? f  ' r A e  s f - a t i o n s .

9  I  unders tand  they  have  been  add ing  some

1 n  - + a + . i ^ r  i i - a  h - r r i n n  r t t  l - h o c ar u  s r a r f o n s .  D e s p r  * r r  - . . - - -  g a s

1 . - a  r . t  i  I  h  I l q T  r o n r r l  a  t - i o n s  w a sL  w t L t P - L - L u r - e L  ! L 9 u r a '

1 )  n n l -  :  n r i a - i + . '

1 ' t  T h e v  a r n a  r F n l  I  \ /  m a r ] r .  r o  e f  f o t  t  1 - o

14  unders tand  how to  comp]y  and  they  made  no

15  e f fo r t  t o  unders tand  how to  use  the  p rope r

16  equ ipmen t .  I n  some ins tances ,  t hey  had

1 1  n o l e n f  i . r l  l r r  n r n n c r  e r r r r i r m e n -  h r . j -  i l _  w a S  n o t

' I  
A  h c  i  n n  , ,  < o e l  n r n n a r ' l  r r

I n  add l t i on ,  t he  v io la ] - i ons

20  con t i nued  a f te r  numerous  \ ra rn ings  f rom EPA

2I  and  the  s ta tes  a f te r  nunerous  mee t ings  t r y ing

22  t o  exp la i n  t o  Euc f i d  how  to  use  t he  equ ipmenL

I9
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1  and  exp la in  how to  fo .L .Low EPA 's  regu la t i ons

2  and  the  s ta te  regu fa t i ons .

Even  a f te r  EPA f i f ed  th i s  case .

4  E u c l i d  a p p e a r e d  r o  L r e  n o r  w i l l i n g  L o  s p e n d

5  r h p  i n  n h r : i n i n n  f h o proper

6  e o r r  i n m F n l -  : n r 1  l -  h F  r a r - h n i  r : l  o " -' r r L  I '  v r f !  . ! u '  ! ^ P r = '  L r - c

7  to  come in to  compf iance .

fn  the  response ,  Euc I i d  i n  t he i r

9  b r i e f  and  a t  t he  hea r i ng  t r i es  t o  b l ame

10  eve ryone  bu t  t hemse fves :  t he  s ta tes ;  t he i r

1 l  con t rac to rs ,  i ns ta l l a t i on  con t rac to rs ;  t he

1 )  e , r r : i  n . r pn r  man r fac tu re r s .

13 I  wou ld  ask  Lha t  t he  Boa rd  upho ld

t A  ,  r r ^ n F  (  . l F r " r a e k l r e  f  i n ^ i n n  t h ^ r  r n  f a c t

15  Euc l i d  d i d  v i o fa te  t he  regu la t i ons ,  and

15  v io la ted  them in  a  somewha t  - -  w i th  enhanced

1 1  , ^ r r l n a h i l  i l - r r  h a n r , , ^ -  - +  -  I  I  + r - ^ - ^  , , - .-  j  - - - J u 5 C  U r  d r _ L  L r L e s e  w d  r n l  n g s

1 8  e x c e n i  f o r  C n r r n *  , 4 ?  - * r  - ^ - + ^  ^ +  ^ ^ ' l n t S  5 4P O '  L D  U T  L U L

19  and  57 .

20 . t r r r . t n o  a h : r n a c t z i  m r r t a  t . , l r - +  - F F 6 a r -w  r r d  L  d P I J c o !  -

2L  t o  be  a  re l a t i ve l y  sma l l  m i s take  pena l t yw i se ,

22  bu t  i t ' s  ac tua l l y  impo r tan t  i n  t e rms  o f
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' I  

r n r r 6 i - l  i n d  r h a  r o c n r r t  n f  t r r r c l i r ' { r <  n r r  r n . , r i o ' - l

?  i  n r r o r l -  n  
" ^ l  m e L h o d s .

J U D C E  S T E I N :  M a y  I  a s k  y o u  d

4  n . r e s '  i  o r  - r h o  r t  h a  ^ r n c c - a n n a =  |  
" n  

a

5  l i t t l e  con fused  by  you r  b r i e f  as  to  whe the r

6  r z n t t  : r o  < a a l z i n n  - n  i n n r o r < o  i n  f h a  n p n a l f v

7  a m o r n f  o -  s : m n l r r  3  g 6 ; y g q l i  o n  o f  t h e

R  l i : h i l i t r r  f  i n , 4 i n r,  - " . . - . . . J .

MR.  F IELDS:  A f f  r i gh t .  EPA  i s

10  seek ing  an  i nc rease  i n  the  pena l t y .  I n  t he

11  b r i e f ,  we  exp la in  tha t  even  though  the

1 1  ^ ^ ^ - t + , ,  I  ^  - 1 - ^ - 1 . ,  I  . " ^ ^  ^ ^ , - J  l  l ^ ^  i *r t  pena  l I y  1s  a l r edoy  I d Ige  ano  Lne  t nc rease  t s

13  sma l l ,  t he  impor tance  o f  t he  c ross -appea f

14  ex i s t s  even  thouqh  i t  i s  on l y  a  sma f l

l 5  i c l . i i t  i o n a l  n e n a l l v .  R r r t  t r P A  . l i . l  n r o v e  L h e

15  v io fa t i ons  and  fee fs  i t  i s  en t i t Led  under  the

11  pena f t y  po l i cy  and  under  ou r .  gu idances  to  the

1 8  a d d i f i o n a l  n e n : l t i e s .

19  Now,  i n  t e rms  o f  no t i ce ,  I  can ' t

20  imag ine  a  case  i n  wh lch  the  no t i ce  to  the

27  s ta tes  cou ld  have  gone  any th ing  beyond  th i s

22  case ,  The re  wds  a  case  i nvo l v i ng  unusua -L -Ly
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I  c - I o s e  c o o p e r a L i o n  a n d  d e c i s i o n  m a k i n g  b e t w e e n

2  E P A  a n d  t h r e e  s t a t e s ,

JUDGE REICH:  Can  I  ask ,  wh i l e

4  y o u ' r e  a t  t h a t  p o i n t ,  g i v e n  t h a t  c l e a r l y

5  n o L i c e  o f  t h e  s t a j - e  i s  a  s t a t u f o r y

6  - - 6 1 1 1 i  r c m e r t  a n r i  f  h , . r t r ,  r  o r e  a  r  e o r r  i  r e m e n L  O f

r l . F s  f h a  r c n i n n  h a v e  aD _ L g r r _ L r r L d r r L  L " r  ,  L Y - v r r  I

8  po l i cy  on  how i t  documen ts  how no t i ce  r s

9  g i ven?

10  Fo r  i ns rance ,  i I  i L  i s  g i ven  o ra l - Ly

11  i n  t he  cou rse  o f  a  conve rsa t i on ,  i s  t he re  a

1 ,2  requ i remen t  t o  documen t  t ha t  i n  w r i t i ng  some

1  ?  n  I  a r - e  ; . q  l - . ,  - h a  F t -  - +  . ' - ^  ^ i . . = n  a n d  t Ov t o u c  q J  L L ' o L  w o D  9 r v r

14  whom and  wha t  i ] -  sa id?

15  MR.  F IELDS:  We I ,L ,  ou - r  r eg ion  has

I6  no  l o rma-L  w - r i LLen  po l i c y .  Ce r ta  i n  l y .  a - [ Le r

L1  th i s  case ,  we  have  made  a  spec i f i c  po in t  o f

18  i nc lud ing  a  wr i t t en  documen t  i n  t he  case

19  f i l e s  t e l f i ng  t he  s ta tes  EPA  p fans  t o  f i l e  an

) n  r n n a r ' l

27  JUDGE REICH:  So .  as  to  th rs

22  pa r t i cu la r  case ,  t he re  were  no  wr i t t en

Beta Court Repoding
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I  documen ts  i n  t he  case  f i l e  - -

MR.  F IELDS:  The re  we re  no  w - r i  L t en

- 1  
, - l n c r - m c n -  i + i - : r l ! '  t - 6 l l i ^ n :  n a r g 6 n .

L U '  '  '  r r Y  q  
P L ! ,

.  l - f  r l F  P t r  l r - L l  '  - n  n i  ' z a  n o t i C e ?

MR.  F IELDS:  The- re  we . re  ce . r ta in . I y

6  documer r t s  documen t ing  the  mee t ings .  The re

7  we re  peop  I  e ' s  no tes  documen f  i  ng  t h i ngs  t ha t

B  we re  t a l ked  abou t .  Bu t  i n  t h i s  case ,  i t  j u s t

9  appeared  to  us  tha t  t he re  was  no  i ssue .  The

10  s ta tes  were  coopera t i nq  a l f  a fong .  You  knew

11  the  s ta tes  were  coopera t i ng .

I n  t he  case  o f  D .C . ,  we  he ld

r ?  m ^ ^ + i ^ ^ -  . . , i + l -  F u c f i d  i n  D . c . ' s  o f f i c e .  T h e r e

14  were  no  documen ts  say ing  th i s  i s  t he

I5  s l aLu ro . r y  noL i  L  i ca t i  on  had  been  c rea red ,  buL

1 ,6  EPA c lea r f y  gave  mu l t i p le

1 7  o w n l r n r r i n n e  l c i r )  - -  n n  m r r l  l  i n l a

fB  no t i f i ca t i ons  t o  t he  s ta te .

l 9 A n d  r  h c  r a e l -  i m n n r z  : f  i h F  r r i a l  l ^ ' r r

20  th ree  d i f f e ren t  s ta te  empfoyees  sa id  tha t

) 1  l - h A \ /  i n  1  r - t  e i  ^ ^ h 6 d  t h a i  r  a n  ( ^ - - ^ h ^ ^ r
! q U L ,  J L U P P

22  ac t i ons  because  i t  was  the i r  unders tand ing

I2
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f  h ^ t  F  P A  i  n n  l  n  l - ' e  r  a L  i n n  n r r e r

I  be l i eve  on  c ross -examina t i on ,

l - h o r a  r r r c  i f  i n  a , r a c l  i ^ n  M r  n A a r y ^

: c L , o , - l  r r l l a u r  r n m a  r , ^ 1 1  , ' . t  i  , ,  t f  r  l ' - , ,  ,  ^  i T
11 -  *  C l -LLrn  t  IO- t -Ot4  Up - t r  yOU

I  h n r r n l  I  r l ^ ^ q a  ' / i n l a i - i 6 n g  w e r e  s o  s e r i o u s ? "5

6

I

9 abou t  i t  by  f i l i ng  an  ac t i on .  "

A n d  e a c h  o f  t h e  s t a t e  w i t n e s s e s

sa id  "We d id  th ink  they  were  ve ry  se r ious .

bu t  EPA  assu red  us  t hey  we r :e  do ing  some th i  ng

J U D G E  R E I C H :  A f s o ,  w a s  t h e r e  a t

l - r . \ ^  t - i  ^ ^ r i ^ . ,  a s  t o  w h o m  w i t h i n  t h eq r r j  
l r v f r ! j  !

q l  A  l - A  \ / r ' \ r r  h ^ . 1  |  ^  r r ' r !  I  F ' -  _ L  ̂ t  I  - . _ e f  ?J L q L q j v u ' | v L L L y

W a s  i l  a n  i  n s n e c l - o r -  o r  d i d  i t  h a v e  t o  b e

10

l 1

12

13

14

15

16

71

18

19

20

2I

22

c n m a l r n . l r r  : r  l -  :  q r r r l a r v i  c /  r  \ . r  ' o \ 7 a l  2  l ^ l . r  s  t h e l e

a n v  . r i r i  d a n l - c  a c  ' n  t  h e  - n n f  | 1 n r  i a l o  1 r . r r o -  f 9 1

ma k ing  t h i  s  noL i l i cd r i on?

M R .  F I E L D S :  I  d o n ' t  t h i n k  t h a t

t h e r e  i s  a n r r  o r l i . l - n . e  w h a t S o e v e r .  I  t h i n k

' h e j -  / - \ 1 r r  r r a n , - - e l  n n l  i c v  i s  I  o  m a k e  s l l r e  t h a t

f h e  n r o n 6 ' r  c n f - r r - . = m F n t  : r r t h i r r i  j -  i  a q  r r q r r :  I  l r z

aL  Lhe  b ranch  ch ie f  Leve l  o r  h i ghe r ,  a l e

aware  o f  t he  fac t  t ha t  EPA p lans  to  b r i ng  a
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c a s e

a - o r l - r i  n l  r r  i  n t h i s  i ns tance ,  t he

m a a i  i n d <  i  n n l , , , . 1 a , ' ln a ^ h l 6  L r h ^  L ' A  r A  a 1

h i a h - l , = r r , - 1  n a n n l  o o f f i c e  h e a d s .

r  r d r  r m a n  t  t h a \ /\ . r a c  n . i n r F r l  - ' r i  n r -  e u c l i d ' s

c n . - . ' i  f  ' r : a l l r .  w a r - a . l  F P A  t .  h r i n r r  t h i q . 4 S e

because  i t  was  a  resou rce  d ra in  and  i t  was  a

mu f t i s t a te  case .

10

JUDGE STEIN :  u i t h  respec t  t o  t he

se r ies  o f  ques t i ons  tha t  Judge  Re ich  j us t

11 f - r r - r r s e r l  o n  a n v  k  i n d  o f  av I  t  u r t : l  l : r I l J

T2 - e o i o n a l  n o l i r - r r  A - , 1  T t r . l  r . r n n , - l a r i  n / - r  \ , ? h a j -  h e I .

l - h a  r a  j e  a n r r  l r i r . j  a f  .  h r f  i a h r ' l  h ^ l  i ^ ". . . -  - -  d  n . i l  l C n d  I  p O l l C y f  O f13

1 4  w h a l -  h o r  f  r o . r  i a n c  i  h . r r  r l n  n  i  u , -

15  no t i ce  i n  w r i t i ng  as  opposed  t o  o ra l l y?

L6 MR.  F IELDS:  We l l ,  ou r  reg ion  now

I1 , ' l n a e  n i r r o :  F n r m a l  n n f i c a  i n  w r i t i r a

18 I l ^ L ' a v a  r  h r r  f h o t ime  t ha t  no t i ce  i s  g i ven ,

19 r a : l I r r  h a a r  n n ]  i f i a , 4

20  Because  EPA works  - -  I  mean ,  ce r ta in l y  i n  t he

2 I  UST Prog ram I  can  speak  to  EPA and  the  s ta tes

) )  d i  < n n c e  . r h a  i n e n , . n f  i n n e  t -  h r t -  - r a  h r r-_ -  . .  - ppenrng
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B

9

10

11

I2

13

1 A

15

L6

I1

18

l9

20

2 I

22

They  d i scuss  v io la t i ons  found .  Each  mon th ,

each  s ta te  and  EPA have  a  con fe rence  ca l ]

La -Lk inq  abou r  t he  s ra -us  o f  any  en fo r cemenr

acL ions  be ing  t aken  by  t rPA .

Bu t  i n  response  to  any  conce rns ,

EPA makes  su re  tha t  a  fo rma l  w r i t t en  no t i ce

i  e  r r i - z a n  R r r r  T  d ^ ^ , t  b e _ L i e v e  L h d L  L h a L

1 r r - \ l -  i / - a  i c  n o n o c c a r , ,  - ,  t s L - - r  - - i ^ .  ^  - . - . i e f  \ /y  d L  L r r d L  P U ' r r r L  L U  r c r L r J - r

t he  o the rw i se  c l ea r  s t a tu to r y  gu ide l i nes  t ha t

n / - \ r ; i - 6  m r r q l -  h o  a i  r r o n  l - . , , 1 ,  i h  h ^  n r y + i  ^ r 1 'O U L  I n  n O  P d r  L  L C U r d l .

c n a n i  f  i  a , . l  f  n r m

'JUDGE WOLGAST :  And in vour v iev/ .

w h a t  i s  t h e  b e s t - c a s e  p r e c e d e n t  t o  l o o k  t o

r e s o l \ / , 3  f h i s  o n F s f  i n n  o f  w h a t  n o t i c e  i s

e r r  I  f  i n i , . n t  f  n r  n , r r n a < o <  ^ f  i -  h a  q i - : l -  , r l -  ̂ r \ /

r o d r  r  i  r a m a n t -

MR.  F IELD:  We] l ,  I  t h ink  tha t  t he

A T , . T  r l n i n i o n  i n  R r ' 3 n n t . a n  i c  n o r f , r i n l r r  n n

po in t .  Now ,  obv lous l y  i t ' s  no t  b i nd ing  on

the  Board .

But

r r a  r  r r  e i n i  I  r r

T  l h i n k  i n  R r e n n l a n  L h e  c a s e  i s

t h a t  t h e  e v i d e n c e  s h o w e d  t h a t
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I  EPA and  the  s ta tes  coopera ted ,  and  tha t  t he

2  s ta tes  asked  EPA to  take  some ac t . i on -

r u l e d  t  h d t

4  g i v - l n q  a n  a d d i t i o n a l  n o r  i  c e  s e e m s  t o  b e  j  u s L

5  e r r r n l I e  T h a  c j  4 r  e S  C l e a r ' v  i . n e w  F , P A  W a S

6  g o i n g  t o  a c L  b , e c a u s e  t h e y  a s k e d  L h e m  r o  d o

7  s o .

Now,  i n  t e rms  o f  o the . r  acL  i ons ,  I

9  don ' t  be l i eve  t h i s  i s sue  has  been  l i t i ga ted .

10  f n  some  - l ns tances ,  t he t  e  have  been

1 l  ques r i ons  - -  t he re  have  been  c i t i zens  w i t h

72  cases  i n  wh ich  no  no t i ce  had  been  g i ven .  And

13  i f  no  no t i ce  had  been  g i ven ,  t ha t  i s

l 4  . e r t a i n l v  a  n rnb .Lem.

Bu t  sene ra l f v  c i t i zens  who  a re

l 6  p -La in t i I I s  don ' t  wo rk  coopF ra t i ve l  y  w i t h  EPA ,

11  and  EPA does  no t  ask  p r i va te  c i t i zens  t o  f i l e

18  a  su i t  so  t ha t  any  o f  t hose  cases  a re

1  q  . ^ m n l a l  o  l r r  n f f  O O i n t .

J U D G E  S T E I N :  l s  L h e r e  a n y

7 1  I c o i s l a l  i v c  h i c 1 - o r v  i n  R C R A  w h i r - h  w o u f d  b e a r

2 2  o n  t h e  n l r r n o s e  o f  F h F  n n f  i  r - c  r e o  r i r e m e n l ?

l 5

20
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t v l K .  t L f L u 5 :  1  D e - L . 1 e v e  t n e r e  1 s

)  s o n e  h i  s l -  o r r r  t . r l  l , i  n r r  a h o r r l  ' h e  n e e , - l  f o r

3  s ta tes  who  have  au tho . r i zed  p rog rams  to  be

4  aware  o f .  And  I  am no t  p repa red  to  c i t e  i t

l i  r i n h t  n n r . ,

JUDGE STEIN :  Add i t i ona f fV ,  a re  you

7  aware  o f  whe the r  any  o the r  f ede ra  I

8  env i ronmen ta f  s ta tu tes  bes ides  RCRA requ i re

9  tha t  t he  no t i ce  tha t  we ' re  ta l k ing  abou t  he re

1 O  h a  n i r r c n  i n  w r  i F i n a  f a  >  q t - : l - a ?  A r-  - . .  e  you

11  aware  o f  o the r  s ta tu tes  where  tha t  n igh t  - -  I

L2  rea f i ze  i t ' s  no t  spec i f i c  as  t o  t ha t  po in t

' L J  U N O C I  K L H A .

M R .  F I E L D S :  I  a m  n o t  a w a r e  o f  a n v

1 5  o n F  f  h a '  s n , - r -  j  f  i  r - a l  l . r  d n e s  T  m a . a n .  I

1€ '  haven ' f  r ea l I r z  exam ined  a f f  o f  t hem.  I  do

11  know  Lha t  some  o f  t he  c i t i zen  su i t  p rov i s i ons

18  do  spec i f i ca l l - y  requ i re  the  no t i ce  to  EPA to

l q  h o  i n  w r i ] - i n n

T4

20

2T

, f U D G E  S T E I N :  T h a n k  y o u .

r -  r  r ' {  i r r  l h al v l K  .  t  - L E L U 5 :  W . I E n  . r e g * - -

) )  i n r r , - n f  n r r r  . ^ . \ n f  r . \ l  ^ r r a e t  i n n <  r r i  < o , - l  r  l - ' a l  i a r r r- r r v u r r u J L  t

(202) 464-2400
Beta Court Repoiling

www, beta reporti ng.com (800) s22-2382



56

f h a  r a a r r I : t i n n <  n l o r - 1 . ,  - l - ^ , . ,  i  l - . - F  + F , , +  , . '- . _ -  , - - * r r y  s n o w  L I I a L  L I I d L  w a s

i n tended  to  be  tank -by - tank .  I  t h ink  tha t  i f

you  have  a  comb ina t i on  o f  t anks ,  as  c fa imed

h r z  F . r r r - l  i  r ' l  I  h o n  t r P A  h a S  m a d e  i t  c l e a r  t h a t

^ ^ h l - ,  i h - r -  i  ^ - -  r i ^ n <  h r r rd 9 9  r  u \ j o

comb ina t i ons  o f  t anks ,  t anks  ] -ha t  a re  f i ked

t . , ' rF thc r  sn  r  h^1 -  f  h t r  conLenLS Canno t  be  dea . I r

v J i t h  s e n a r a t p l \ / -  F . p A  a r r i . l : r ^ a  c r v c  t h a r

t h r \ s 6  f a n k c  h r - t  ^ n l \ /  L h o S e  L a n k S  C a n  b e

r t o m h i n e . l  f  n r  n r r r n n q e q  n F  i n r r c n l n r r r  r - n r l -  r o l .

On the  c ross -appea l  i s sues ,  j us t

I2  rea l  b r i e f f y  and  then  I  can  - -

JUDGE STEIN :  Be fo re  you  go  to  the

c ross -appea l r  v rha t  abo t t  280 . I2?  How do  you

10

13

1 4

l 5

11

l 6

L'7

18

19

20

2 I

22

r o c n , r n r . l  r  / - \  t h a i r  a r n u m q n l l

MR.  E IELDS:  We l l ,  I  t h i nk  280 .12 ,

as  I  sa id  the  word  " comb ina t i on "  o f  t anks  i s

r : l  ea  r l  v  ac l r l resse ' l  j  n  I  he  F ,PA , ' r r l j  r lanre  and

a lso  i n  t he  Amer i can  Pe t ro leum Ins t i t u te

o r r i d a n c e  t h , r f  i s  s n a c i f  i r - r l l v  r - i t e , - l  i n  t h e

regu la t i ons  ta f ks  abou t  t anks  i n  wh ich  the

t a n k s  a r e  i o i  n e d  f  n o c i - h o r  q , , - \  f  h ^ f  n r n . l r r , , - t
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f f o w s  b e t w e e n  t h o s e  t a n k s .  I  t h i n k  t h a t

wou ld  cons t i t u te  a  comb ina t i on  o f  t anks .

Euc l i d  i s  t a l k i ng  no t  dbou t  a

comb ina t i on  buL  an  agg rega t i on .  I L  ] usc

fee l s  i t  wou ld  l i ke  to  take  a  bunch  o f  t anks

r n d  d o  l - \ c m  a l I  l o o , - t h e r  b e c a u s e  i L  i s  e a s i e r

L  r r ' 1  L  w a y  .

And  i t  i s  a l so  lmpor tan t  t o  po in t

^ , . r  + r r  r F  : ^ , . ^ n r  ^ - , ,  ^ c n t _ r o _ L  i s  a  m e t h O d  u S e d! r r v L r r L v ! l  L t

10 l .  ^ \ ^  ^ - . + i ^ ^ ^  r ^  . l r  r h i n d <  . , l h a r  f h ^ n, J y  9 c r r

11 r e l e a s e  d e t e c t i o n .  O n e  o f  t h e  k e y  i s s u e s  r s

i , r < t  l ^ ' 6  i  n n  a h  l , -  t n  n l g c l i s t  w h e n  t o  s e n dL2

13 c l e l  i v e r i e s  o f  o a s o l  i n e .  I t  i s  a l s o  u s e d  f o r

o c n n n m i  -  r ^ ^ ^ r r n t i - ^  c n  c a s h  f f o w s  b e t w e e n

1 ^ ^ ^ ^ ^ ^  - * , l  r  ^ ^ ^ ^ - ^

L 4

15

I6 A n d  t h e  f a c t  t h a t  a e r r a l - a h  a f  c n m o

i n  n l  r n a  r l n o c

i n tended  fo r  an

EPA 'S

l1  so . r t  o f  i nvenLo ry  con t ro l  i s

18 no t  mean  tha t  t ha t  sys tem was
?

a ^ f l , 1 t  1 , ?  , r ^ ^ . . ]  t ^  ^ ^ m n  l r . ,  r ^ r i  l -  ho u L u d l t y  \ - v r  r r r  !  a f  L . rL 9

2 O  r o n r r ' l > r -  i n n <

' ) 1 I  would a. Iso remind the Board that

i n  mos t  i ns tances  fo . r  mos t  pe r iods  o f  t ime22
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i  n r z c n t n r r z  ^ r n f  r . l  \ , r ^ S  n o t  d n  a f f O W d b l e

r a r L ' - - a  p . r c F  n r r r t a r - t  i o n  m e t h o d .  I L  w a s

spec i f i ca f l y  se t  up  as  a  me thod  tha t  was to

f t  w a s  a l l o w e d i n  t he  i n i t i a l

w : e  r  n e e d  f ^  n a l -r  a a t t l  - r  I  i n n c  } r o c r r r e a  t h a Y A

r F . r r r  l : l -  i  n l i n l z l r r  : n r ' l  t a  n r d a r  n a . - r n l -,  u Y u f  o '  e  q J f u ^ f  y  v L u u r  r r u v P . r s

l - ^  h a ^ i n  , l n i n n  < n m o f  h  i - ^  i - m a A i r r a l r r

10

And  i t  was  imposs ib le  i n  1981  o r

r R R  f  n  i m m c d i : f  a l \ f  h a \ / . r  ^ ^ l i o n  A T r : q  . a l -  a \ / - - "L ! j  r r L r v E  9 ! r L  u J  d L  c v c ! y

1 1 f a c i  I  i  t v  a n ' - l  s o  F D A  r r r s h e d  f  h e  r o o r r l ^ t  i o n s

ou t  and  sa id ,  "Do  th i s  now fo r  t he  nex t  10T2

13 \ / a a r q  A n . l  i - h 6 n  . a f  f  a r  r h a f  n n l r r  i f  \ / ^ ' r  l - - - ' ^
t ! u ! J .  r J  ! !  J v J  , , - v -

- ^ 1 .  ^ - ^  i  -  1 - ^  . , ^ ^ l  - ^ l  ^ ^ t . ,  + ^ -  -
r v  r t ' r  d74

15

I6

I1

18

L9

20

2 I

22

r - p r r  - r  i n  n a r i ^ . i  ^ f  r -  i r ^  ' r
P L r  ,  u u

Now,  on  the  c ross -appea f r  pa r t  o f

the  th inq  we  po in t  ou t  i s  t ha t  a f te r  . I udge

Charnesk i  ru fed  tha t  Euc l i d  was  no t  do ing  a

i  : n L - 1 - 1 I ? - r r n t  i n u a n r n r r '  ^ ^ h t - r ^ l  h 6  n r a l - l - r' ,  . ' .  . ' ' ' . . {

m | . h  q i . r b n e r l  a n d  r l i . l n ' t  a d d r e s s  t h e  o t h e r

argumen ts  one  way  o r  ano the r .

r r L  a  r a  r . , a r a  c r  i  t  i  c a  l
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10

n r o h l F m s  w i F h  F r r . l  i . - l r s  i n \ / F n t o r v -  F i r s l  o f

- l  I  i  h a  i n r r a n r n  h . +  - ^ h ^ r r i
r  u , l P d  I  i , 9  d L , y

r e s u f L S  t o  r h e  m o n t h l y  s L a n d d r d .  I n

add i t i on ,  Euc l l d ' s  i nven to r y  con t ro f  was  no t

ac tua f l y  be ing  done  mon th l y .  I t  was  be ing

done  on  a  cumu la t i ve  bas i s .  And  I  w i l l  ge t

back  t o  LhaL  os  I  geL  Lo  LhaL .

JUDGE WOLGAST: Could you expfain

the  f i r s t  - -

l ' 4 R .  F I E L D S :  l , i e l l ,  I  m e a n ,  f  c a n

i r r s f  s k i  n  r  h a  i  n F  r ^ d r , - r . :  ^ n  a n . - t  1 - + , r a  I  t , ,  /-  - J U L .  ( J | |  d n ( l  d U L U d r r y  g o

d i  r e c l  I  r z  i n i - n  i  I  F r r . l  i  ' - l ' c  i  n \ r a . r l - . \ r \ r  / - ^ n t r 6 f

\ t : s  h e i  n . _ r  n a r  r n r m o d  ^ h  r  n a r j -  i - r r l a r  c h F p l , .  f

wi l l  pu t  up  a  copy  o [  Lh i s  he re ,  i I  I  can  geL

i t  t o  work  he re .  Th i s  i s  on  Comp.La inan t ' s

Exh ib i t  Y -30 .

J U D G E  S T E I N : T  t h i  h L  r r o  t  r o  a n i  n n

t o  need  some techn ica f  ass i s tance  f rom - -  I

r nean ,  I  t h ink  we  can  ge t  t ha t  ass i s tance  fo r

i  +  - , ^ , ,  ^ ^ . ,  r  r  ' - . . t  i t  back  on  the  sc reen .) , u u u v u t u I J q

M R .  F I E L D S :  W h a t  I  w o u ] d  f i k e  t o

d o  f  i  - s t  i  s  n - r l -  o n  f  h e  s c r e e n  a n  e x a ' n n l  e  _ L n  d

1 1

I 1

T2

13

14

15

16

18

I9

20

1 1

22
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' 1  r r r r i  c lanr -p  r ' lo r - r rmFnt  tha t  Came Out  in  1993 f rom

2  EPA,  and  th i s  examp le  i s  ve ry  s im i l a r  t o  t he

3  . - x :mn le  i n  f hF  API  documen t  t ha t  was  c i t ed  i n

I  ]  h a  r a n r r l . a l - i n n e

5  Essen t i a l l y .  a t  t he  bo t t . om he re

6  each  -nonLh ,  EPA . reco rn "nends  add i  ng  up  a  da - i l y

f ha  an , ' l  1 / . \ r  r - r a j -  l .O ta fS  fO ry ,  o r r u  ,  | i u ,  ] ' v u  v L L  '

I  a  s r r s n e c t e c i  l o s s .  T h a t  l o S S  o n  t h e  b o t t o m

9  f i n e  h e r e  h a s  t o  b e  c o m p a r e d  t o  t h a t  m o n t h ' s

' n  h . ^ ' r ^ l - 1 r r ' l  .  h i +  m ^ h t -  l a I  c  e > l o <  i ^  . - r ^ + - - - i - ^L  r r r  v u v r r [ , u  L  t

11  i f  i t  i s  w i t h i n  t he  regu la to r y  s tanda rd  o f

12  1  pe rcen t  o f  t h roughpu t  p l us  130  ga l l ons ,  o r

1 ?  : -  \ J r ' ^ r ]  - h , - 1  t r  r ' t  r  - f  I  n , a r . 6 n tr  P ! - ! v r r L .

On Euc I i d ' s  i  nven to r v  sheeLs ,  Lhe . re

15  uJas  a l l so .Lu te l y  no  ca f  cu f  a t i on  show ing  a

16  comnar i  son  o f  R r r c f  i d ' s  ca f cu la ted  l osseS  to

17  the  mon th l y  s tandard .  I n  f ac t ,  as  was

18  d i scussed  a t  f eng th  i n  t he  b r i e f ,  i n  Lhe
i

1 q  n . \ c t - h a ^ r  i n r r  l r r i o f  : n e l  t h a  r n n a r  I  h r i , r f  l h 6

20  ac tua l  documen ts  i n  CompJa inanL ' s

27  Exh ib i t  Y -30  show s t range  anoma l ies  tha t

2 ?  s h . w q  s o m F l h i n n  c n . n n l  e t e l  r z  c l i  {  f  e r a n l _  I r o m  L h e

1 4

(202)
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3

4

i \ i n F  / r f  i  n \ r o n F . 1 r  \ /  / - ^ n l  y ^ l  - . \ n '  , - m . \ l  a f  a d  h r r  r h , -j  u v r r L  ! v r  e v l  L !  
"  I /  '  s  L ! v  v l  I  r r v

r o r r r r  I  a t  i  n n  c

f o r  i ns tance ,  i f  you  . I ook  up  he re

a t  t he  Rhode  I s land  Avenue  book  amoun t f  wh ich

i s  t he  amoun t  ca l cu .La ted  to  be  i n  t he  tank ,

the  amoun t  i s  ac tua l l y  nega t i ve .

Now,  any  way  you  do  i nven to r y

r _ . \ n l -  r / _ \ ' l  n / _ \ l  / _ ^ r  r  r  + ^  ^ ^ r-  . . - -  f o r n g  r o  g e L  d  n e g d L l v e

book  amoun t .  Tha t  i s  t he  amoun t  t ha t  i s

ca fcu la ted  to  be  i n  t he re .  I t  i s  ha rd  to

unde rs tand  wha t  Euc l - i d  wds  dcLua l f y  do ing

w i th  these  documen t  s

B U L  w h e n  E P A  a s k e d  - r e p e a t e d l y  m d n y ,

many  t imes ,  "Show us  you r  i nven to ry  conLro f

-  - - - - . r  - h r a . o  r r e r r q  \ . r h a n  E p A, , , ,  r !  y L o ! J  w r : ! r L  r

-  ^ . - . J  r r - ^  - - - + - -  - - 1 , - r  t h 6 ! ,  ^ ^ t  n ^ t h i n ^d D r \ q u r  L r r l y  9 u L  . r  J L r r  .  r t Y  r

Even tua l l y ,  t h i s  i s  wha t  Euc l i d

I  ^  r  l ,  "Th i s  i s  i t .  Th i s  i s
?

w h a t  w e  d o . "  T h e s e  d o c u m e n t s  a r e ,  i n  e f f e c t ,

i n n n m n r o h o n <  i h l a  : n i  l - l - , 6 \ r  r l a : r l r r  r " l n  n a r

s h o w  d  c o m p a - r i s o n  o f  a n y  r e s u L t  t o  t h e

m . l n  f  h l  r r  < l - r n , - l r r r l

10

1 1

T2

r3

I 4

15

L6

I1

18

19

20

2 I

22
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2

3

Now,  i n  add i t i on .  Euc l i d ' s  Genera l

M A n ^ r r a r  M r  R r r , . - l z n a r  - r  -  -  -  t l - - t  L h el r a r r a ( J c !  v s r  y  u ,  E o  l

month l y  ca l cu la ted  amoun t  d id  no t  s ta r : t  w i th

r h a  n n - h a n , - l  r  n  t h e  n r e v i o u s  m o n L h .  T h e

m o n t h l y  c a f c u l a t e d  a m o u n t  w a s  a  c a l c u l a t l o n

h e q o d  . - n  r l  I  t h o  i . - ) n , U L S

s i n r - e  l h e  h a n i n n r  n n  o f  a

se rv f ce .

and  a f l  o f  t he  sa les

j -  : n l r  l ^ i a i  n / ' r  n , r ] .  i n f  , ' \

r0

L2

11

13

I'7

1B

I9

20

2 I

22

- f  v o r t  , l  r F  , - 1 . \  i n n  t  h :  |  , , . r r  ^  r a  n o t

c l o i n o  a n v  m o n t h l  r r  r e c o n c i l i a t i o n .  A f I  o f  t h e

o r r i d a n r - ' - s -  a l l  o f  - h a  . l / - . , , . -  r m F n l -  q  e h , . \ w n  . i L e d

] ^  r t - ^  . . ^ - . . 1 - r r ^ - -  -  r ^ - r - r 1
! < 9 u r a L f u l l J l ' U l L ' l g l w 9 | L .

i n . l r r s f  r \ /  n r ^ r - j -  i  r - e -  h a v e  t o  h a  l -  h t t  i  f  v . ) r l  a I e

r ^ ^ -  + ^ *  - ^ - r h  ' , ^ "  l a  i , , ^  L OL a ' u u l a L l l l g y w u | y v u l l o v l

s ta r t  w i t h  t he  amoun t  Lha r  you  medsu . red  i n

t h a  i ^ n L  ^ l  f  h , 3  h e n  i n n i  n d  ^ l  I  h 6  m ^ n l h

Euc l l d  adn i t t ed  tha t  i t  d id  no t  do  tha t .

So  bas i ca f l y  wha t  i t  i s  ge t t i ng

h c r c  i e  n n h h l a r i r r n n n l ,  T t  i c  n o f  l i n nr L  r J  9 !  L  L  r r : Y

q n r n c f  h i  n . r  i h : l -  , - \ n  f  l ^ . ^  ^ ' ^ ^ - ' - t S\ - t J i , , P r o  , , , o r , '

Exh ib i t  Y -30  i s  show ing  huge  sho r t f a f l s  t ha t

. . 6  ^ t a - r ]  , ,  F ^ , , ^ h . i  + L ^  . ^ ^ - . . r  ^ - r - f d
\ r  L , ' E  r s 9 u _ L o L w r y  r L o , ' \ r o

L 4

15

16
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1  f o r  de r : l a r i n . r  a  Leak .  Bu t  somehow i r r

2  Euc l i d ' s  own  m ind ,  f o r  wha teve r  pu . rposes  i t

I  d i d  i nven ro ry  con l ro l ,  i t  was  noL  conce rned .

I  t h i nk  t ha t  Euc f i d ' s  P res iden t .

5  M r .  Y u e n ,  t e s t l f i e d  v e r y  c l e a r l y  t h a t  h e

6  t h o u g h L  h i s  m e t h o d ,  h o w e v e r  i t  w a s  b e i n g

?  ) ^ . ^  - -  r . . - -  L r - - F r  t h a n  a n v t h i n r r  E P Aw d r  J U J L  L ' r u , r  u r , l L , . r  Y  ,

R  r p n r r i  r e d  : n r {  f  h a  r a r r <  q ^  r  h r l - r <  u r h .  '
. . -  , , v  '  ! \ j J .  J  l v r r d L  r t t l

q  , l i r l  ' ' l a s n i  f  a  a n \ / f  h i n n  i n  F P A '

10 J U D C E  S T E I N :  O n e  o f  t h e  t h i n g s  w e

-  |  r r  i  n fe r c< l -  a . l  i  n  hc , r  r i  n r r  : l ' r o r r ro l q  P d !  . .  r r ' \ j

r t  L v r r .  r r e r o s f  1 s  A r t J .  u J e  a - L e  s L r u g g l r n g  w _ L L n

1 ?  l -  r \ r i n , ' r  f  . \  r r n . l a r c l  : n . l  U h - t  i  c  r o n r r i  r a r l  L , h r r. ' j ' ' ' Y r J l L 9 q l l L u

14  i s  t he  re l a t i onsh ip  be l \ , r een  no t  hav ing

I  (  n r q q i n r  " a c r r l l <  a n r ' l  n ^ t -  m a n i t a - i n -  W h a t  i S

I 6  I h ' -  s i n n i f  i r - a n r - , .  n f  n n j -  h > r r i n c  r ^ l - n f d e d

L ' l  r esu f t s ,  and  how you  can  use  i t  t o  show

1 q  f o < f i n n )

19  So  keep ing  m ind  the  ques t i ons  tha t

20  we  asked  Euc l i d ' s  counse .L ,  . i f  you  cou ld

2 I  eLabo ra te  on  Lha t  po inL .  Lhose  po in l s  I o r  us ,

22  t ha t  wou ld  be  app rec ia ted .
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MR. FIELDS :  I  cou.Id j  us]-  pu1- up an

exh ib i t  he re ,  i f  I  can ,  j us t  show ing  you  wha t

an  ATG looks  l i ke .

An  "ATG"  i  s  bas  i ca l  1y  a  . ompure r ,

and  i t  can  be  used  fo r  many  pu rposes .  The

ATG ma in  un i t  o r  t he  "head  un i t , "  as  i t ' s

ca l l ed ,  s i l s  on  the  wa l l  and  . i s  hooked  up  to

r r h r r a L r a r  n r n h a c  l  -  F , ^ ^ L  , , n  F n  iW o I l  L  L c )  I l c ) c ) L  U P  L  u  - L t  .

N o w ,  a s  c o n t e m p l a t e d  b y  t h e  E P A

r a , - r r l  a l  i ^ n q  J - h a  A T c  u i l I  r r r n  r  e n o c i f i c

t es t .  Bu t  i n  I ac t ,  ATC 's  a re  co rnmon f  y  used .

Tn  f  . a . t  F . r rn  l  i  r - l '  "  . ' o r sonne f  admi t ted  on  the

reco rd  i n  t he  t ransc r ip t  t ha t  t hey  used  to

f : l z a  i n r T o n f  ^ . \ r  r 6 r , - l i,  -  - - - . ngs .

Essen t i a l l y /  as  was  exp la i ned ,  i t r s

a  mach ine  t hd t  r e l l s  you  how  much  gaso l i ne  i s

i n  the  tank  a t  t ha t  momen t .  I t  w i l l  t ake  a

tank  l eve f  and  i t  w i f f  conve r t  t ha t  t o

f r .  l l  r z o r r  a i  r  h a t  m o m e n L9 o  r - L \ - / r r -  , ,  ) , v u

"He re ' s  how  much  i s  i n  t he re . "

I f  you  a r :e  do ing  a  s tandard  ATG

f e s t  t o  c o t r n  l \ /  w i  l - h  j - h A  F p a  r r r  I  o s  f h a  A T C
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1

2

h ^ <  I  ^  h r r r a  >  n o r  i n . - l  n F  I  i m a  - -  , 4 o n o n r ] i n ,-  -  -  - . . - r . . J

' I n . r n  { h c  c i T l 3  ^ f  j - h -  t - - ' '  - - - ^ ^  f r o mr L  L o r r  L  o ' r 9 s

two  to  fou r  hou rs ,  two  to  f i ve  hou rs  - -  rn

wh ich  i t  measures Lhe  rank  l eve l  Lo  ad jus r

i  n  n r e e e r r  r a  e n . t  r e m n ^ r  .  |  , !  r ^
u r - r  L L T L L F S ! o L  u ! q

' I o v o l  
i c  a a i n a  d a w n I  n  a n y

f n r  m i n n r  n h : n a o q

and  sees  i f  t ha t

^ i ^ ^ t f io a 9 r r _ L r _ L \ - a r r L

I

9 A T G s  o n  L h e  w a l l .  T h e y  w e r e  a p p a r e n t l y  u s i n g

E u c l i d  i n  a  - L o t  o f  i n s t a n c e s  h a d

ca l l  i t ,  " s t i c k  t he  t anks "  t ol 0 ] - h o m  1 - ^  T I l l

f i nd  ou t  t he i n v o n f  o r r z  l e r r c l  a l  r  h e  e n d  o l11

I2

13

14

15

T6

I1

18

19

20

2I

22

t  h a  . l . r \ /  l - r r r l  t h o r r  r r o r +  h ^ t -  d a t -  f  i h d  : n i r  1 - . ^ r! , r L  v u l ' ,  r u L  L , ' s ] /  v L L L  '  
" 9  

u ' r  j  L c - L

resu f t s  because  i t  was  no t  p rog rammed to  r : un

those  t es t s .

Once  EPA con f ron ted  Euc l i d ' s  on

Euc f i d ' s  con t rac t ,  who  t hey  h i r ed  on l y  a f t e r

EPA s ta r t ed  Lo  rea l l y  pu t  t he  v i ces  on ,

; f  t emn l  F . ' l  j -  . )  r r r n ' l r am tha 'n  : n r_ l  f  . ,  . r p j -  r ps r l f  tS .

But  to  r : un  th i s  k ind  o f  a  s tandard

f a c t  \ , ^ 1 1  n 6 6 ^  l - -  h a v e  t v r o  t o  f i v e  h o u r s

where  the  tank  i s  no t  be ing  f i t l ed  and  i t  i s

no t  be ing  pumped  ou t  o f .  I n  f ac t ,  mos t  o f
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I  Euc l i d ' s  s t a t i ons  we - re  ope ra ted  24  hou rs ,  and

?  - o  f  h a r r  r . r o r ' .  r r n A h l a  1 . )  \ / ^ l i ' 1  r r  d n  l h i g ,

A -  c n  i  n  h e  r a n n r d  E u c l i d ' s

4  con t rac to r  t hen  exp la ined  tha t  he  f i na l l y ,

5  when  t he  case  was  ge t l i ng  c l ose  t o  go ing  t o

6  h r - . r r i n n -  ' n s . i  r ' l  i n o  a  s r r s t e m  w h e r e  h e  w o u - L d4 L L t L ' J r

1  g o  t o  e a c h  s t a t i o n  o n c e  a  m o n t h  a n d  s h u t  d o w n

I  t h e  s t a t i o n  a n d  t r y  t o  g e t  a  v a l i d  t e s t .

B U L  i n  f d c L  L h a L  d i d n ' L  w o r k ,

10  because  to  ge t  a  vaL id  tes t  you  need  the

11  r i oh t  conc l i t i ons .  You  need  t o  have  t he  t ank

12  be  f i f f ed  to  a  ce r ta in  feve l .  You  need  to

l 3  have  s tab l  e  Lempera ru re  cond i t i ons .

I 4 F n r  i n e l : n r - c ,  i f  r r n r r  d e . I i v e r

1  5  n a < n l  i  n o  c h n r  I  I  r r  h a f n r o  r  t o e i  r h r r  n : < n l  i n a

1 6  r - r " r m i n n  . r r r f  . r f  r h a  l - r r r . k  i e . r ^ i n n  r n  h a ,  - r - r . . ;

1 1  d  i  f  t c r e n j -  r a m n a r . a f  r r r a  I  h ^ n  t  h a  r r r n r r - . ic | | L L c ' ' L I J g ' L l ' ! Y ' v u l | q

- l  
R  t o m h a r : t 1 r r A

19 t - h ^ n  i + , . , : r ' l  ^ l a - ^ ^ ^  i n  l - , 3 m n a r ^  l -  r r  r . . ]w r f  t  u r r d i r 9 c  r - r  L l r r L y ! ! u L  u ! v

20  du r ing  the  cou rse  o f  t he  tes t  and  the  mach ine

2 I  w i l f  say ,  "Tha t ' s  t oo  much  o f  a  tempera tu re

?2  change .  I  can ' t  ca l cu fa te  t ha t . "  The  t es t

Beta Court Reporting
www.betarepofting.com(202) 464-2400 (800) s22-2382



61

B

9

10

11

I2

13

I4

15

76

11

18

I9

20

2T

22

comes  ou t  i nva f i d .

I n  o t h e r  f a c i l i t i e s ,  a n d  t h e r e  w a s

e x n e r f  f  p s f  i  m o n r r  I  h , r t  a t  o t h e r  f a c i l i t i e s '

A T G s  c o u l d  b e  m a d e  t o  w o r k  i f  t h e y  w e r e  u s e d

r n n r . n r  i ^ l r .  l - . '  t h p  f  a c i l  i f  i o s -  T f  v o  . t f e

_ .  _ _  j : r r {  j -  a e _  r n d  v n r r  h : \ r e  aL ! ] / f , , \ j  o | u  l v u  , , u v

s ta t i on  tha t  i s  no t  open  24  hou rs ,  you  have

to  run  the  tes t  mu l t i p le  t imes  du r ing  the

course  o f  a  mon th  so  tha t  on  a t  f eas t  one  o f

' h n c e  d . = . r e  \ 7 . 1 .  a 1 6  , - r , 1 i  r ^  l - . ,  . r a l -  l - h a  r i , - r h t

cond i t i ons  fo r  ] -he  tes t  t o  be  va f i d  i ns tead

o f  i nva l i d .

Euc f i d  f i na l l y  a t tempted  to  run  a

LesL  once  a  mon th .  They  we ren ' t  ge t t i ng

cons i s ten t  resu f t s  do ing  i t  t ha t  way .  The

- - -  use  Lo  dea l  w i  t h  t h i su  y w u  u o r r

n r r . r l - \ l F m  i s  i n s t r l l i n c r  ^  n A r i - i r - r r l a r  t  r r n c  O f

so f twa re  t ha t  i s  r e l a t i ve l y  expens i ve ,  i t ' s  a

-  -  ^ L r -  , f  d o!  v u P l q  u r r t v ,  L '

what  i s  ca ] ]ed  " con t i nuous  s ta t i s t i ca l  . ] eak

de tec t i on .  "

T h e  s a m e  m a c h i n e  i s  a b l e  t o  t a k e
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s h o r t F r  n F r i n . l s -  "  5 - r r i ^ ' r f  a  r ' F r i / - \ . l e  r ^ r h a - g  1 6 q

i a h L  i  e  h ^ t  l . \ a  i  . ^  r r c ,  . . 1  . - . i  . ^ ^  e ^ n  r + ^  r l - ^r - ,  , "  * - € o  d n o  d g g r e g d L e  I n e m .

A l -  e . r m a  n ^ i n l  i n  l -  h o  m n n r h  i t  a n n r r n h  n F

t  h o c ' -  n o r i  n r l c  r  r e  n r a e a n i  I  h a  m r . - h  i  n a  <. . -  . . - - - - - - - -  * ays ,

r r l l ^ i . ,  . , 6  |  
" ^  a ^ ^ r ^ ^ a + ^ d  o n n r r a h  r r q o , . . i  rv g o 9 9 l c a o L c u u ' I v u Y I t '

s ta t i s t i ca l  mode l ,  and  de te rm ined  ] -he  tank

Io r  r h i s  monLh  i s  no t  l eak ing . "

10

A t  the  t ime  o f  t he

o f  Euc l  i  d ' s  s t a r  i ons  had  been

CSLD,  and  I  be l i eve  i t  was  i n

c h ^ r t I U  h 6 T ^ r a  I h a  h- . . -  , . e a  r ' l  n g .

h 6 r , i h ^  n n l r r  n n o

ou t f i t t ed  w i th

Sep tenbe r  2003 ,

I2

13

74

1 1 Lo and

a - ^ i  I  i  + , ,r o u a a a L yf  r , , . ) m  q a n F  F m h o r  t h r a r r n h  n a - a m l - \ A r  i -  h : t -

h a d  v a l i d  r e s u l t s .

None  o f  t he  o the r  f ac i f i t i e s  had

1 5 o e e n  o u f r r l l e d  w L L n  L S L L J -  l n  l a a l ,  t u c  L  L o  s

16  con t rac to r  t es t i f i ed  tha t  he  was  unde . r  o rde rs

L1

18

I9

20

27

22

l r ' \  l - y 1 /  t  n  d n  : n r r l -  h i n n  n t -  h o r  l - h r n  e n a n . l  t h ^u , ' , , , Y  u L - r L !  L " u , '  J I r u " s  L r r -

mnnF \ /  1 -  r 1 l  t r . '  f  i  n r l  en ' na  n rhc r  r ^ r> rz  j -  . \  . l ^  i t

1  r  *  -  ^ c T . n  a n d  n n r  r z  i  r e t : l  II  r r -  L , i  r - L _ L r r 9  v ' r  -  y  ! - r J  L a r

CSLD i f  che re  was  no  oLhe r  way  t o  do  i t .

N.\^ '  |  -  f  he extent that CSI-D has

h ' o e n  i n q t : l l o r l  h i e  i c  f ^ r  l -  r i r - \  l  i l  l  l a  f a f
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1  t oo  l a te .  Euc f i d  had  - -

JUDGE WOLGAST: But vou saving that

3  CSLD i sn ' t  a  r egu la to r y  r equ l remen t ;  co r rec t?

M R .  F I E L D S :  C S L D  i s  a  w a v  t o  q e t  a

5  va f i d  ATG resu f t .  Ge t t i ng  some so r t  o f  va l i d

6  resu f t  i n  one  o f  t he  enumera ted  me thods  i s

' l  
r c , n t t i  r a d  h . '  f  h a  r a a r r ' l  - t  i n n <  F r r ^ l  i d  w d s  n o l

R  , ' 1 a t  I  i n n  . l n v  r r a l  i  d  r o s r r ' 1  i  ' - n / l o r  = r v  O f  t h e

9  va r i ous  cho i ces  and  t he i r  r esponse  i s ,  "We l l ,

10  t he  ATGs  don ' t  wo rk . "

11  VJe l l ,  t he  ATGs  cou ld  have  worked

L2  f o r  t he i r  f ac i l i t y .  Bu t  t he re  a re  some

13  f ac i f i t i e s  whe re  even  CSLD doesn ' t  wo rk .  The

1 A  l h 1 z r r r r r h n , r r  i  s  l -  n n  h i n h  T h n e a  f  : r - iL r r _ v u Y r r P q -  , u u ,  r i L r t : J  o r c

' l  5  re.cr r r i  red f  o  f  i  nd angther  methocl  in  the

1 6  - e o r r l  a f i o n s  r n . l  i m n l e r e n f  f h a l  m a l h o d .  T h e r e

1 ' l  : r , =  n l a n l \ /  l . ] t  - h o i r - e s -  . l o  r h  l r . - w a  |  |  t a n k S  w i t h

1 8  n r o b e s  h . . r w e e n  t h e  t a n k  i s  o n e  c h o i c e .

I 9 Euc l i d  \ , r ou fd  have  had  to  re t ro f i t

20  seve ra f  o f  i t s  f ac i f i t i e s  t o  do  t ha t .  I n

2 I  f ac t ,  a t  Euc f i d ' s  f ac i l i t i e s  us i ng  CSLD wou ld

22  have  . r . r t t en  them a  va l i d  resu l t  i n  mos t
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ins tances  and  wou ld  have  comp l ied  r , r i t h  t he

r :egu la t i ons .

m o > n  o i  I  h o r  r  n : c < i  n. - - .  . . , 9

M R .  F I E L D S :

J U D G E  R E I C H : D o e s  a  v a f i d  r e s u f t

n r :  f : i l  i n a  r e e r r l l - 2

Wef f ,  a  f a l f ,  I  wou fd

resuL t ,  bu t  i t

. f  n  l ^ ' o r  r o n r r i  r i r m a n t s .f  r i  n n , r r q  r

u r h  a  r a  r r n r r

i s  a  v a f i d

r s  a  va l i d

whole bunch

J U D G E  R E I C H :  B u t  c a n  y o u  h a v e  a

d s  M r .  D e C a r o  s e e m e d  L o  s u g q e s L ,

. ^ . , r . r  ! - ^ - - ^  -  r - . r  r  r - -  r e s u l t  w h i c hv s  o  ! d r f  ! , 1 9

resu f t  t ha t  wou f  d  .Lead  to  an

10

11

I2

13

I 4

15

15

i  n 1 / , . s t  i  . t e f  i . r n  f  h a f  r " r 6 p l 6 l  n o t  t h e n  . l e a d  t o  a

r e t e s t  s h o w i n g  d  p a s s i n g  r e s u I L ?

M R .  E I E L D S :  N o .  I f  y o u  h a v e  a

f  : i  I  \ / - r r  m r r . r l  o  i  I  h e r  d a t -  e ^ m a  e n r r  n f! o , , r . y v u ' 9 L L J r ' . ' u

show ing  LhaL  i r  i s  no t  l eak lng ,  o r  you  have

to  t r ea t  i t  as  i f  i t  i s  a  f eak .  Gene ra l l y ,

i f  r r n r r  - -  w ' ' ] 1  r r n 4 g 1w " d  L  r r d P I J ' = ' r  t !  y u u

t - r . \ ^  r a ^ c  " ^ , ,  . i ^ h ' r  h a v e  t o  d e c L a r e  a

- , , - - ^ - r ^ / l  , ^ r ^ , ^ ^  . i  r  u r i t h i n  t h c  r e n n r r  i n n  : n r l- u - P c L L c u  L r r L  ! L F / u !  L r r r \ j  u _ r u

i h l r 6 c t i a r l  i n n  n o r i ^ A  r ' ^ , r  + i n . l  r  - ^ ^ - i + i ^l y u L f v r r  y c ! f v e  l / v u  L  r " u  o  r l J q u |  ,  ' u

mal  f uncL ion ,  co . r r ec t  r he  ma l f unc r i  on ,  and

18

19

I I

20

2T

22
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7L

then  add i t i onaL  Les t i ng  does  noL  show  a

re fease .

e n  i  f  r r n r r  L h 6 , - '  r l - , : 1 -  l -  F a r a  r . ' r -  -
y v u  ^ r r c w

m a l f  r r n r - J -  i  n n  f ^ r  i ^ e l f , n - a  i f  v n , ,  n , ' m n a r ]  n - e
I  L L  

I

d ' t r i  n q  t l ' a  |  t r c l  A n . l  . . \ ' r 1 r l  n n i r l  - n  f  h a f  a n d

q )  1 , r  r r o h  i h : i ' S' e J ,

\ i ^ 1 r  t - h 6 h  L  a r T d  t ^  r , r n

g a s  a n o  g e r  a  p a s s r n q

r r n r r  h . a r r e  f  n  , " t e c l r r a

T n  n , - n  o  r :  I

n r n l - ' : l . r ' l  r r  r -  h a  r a :  < n n  "

t h a  t  a a i -  r . ' i  r  h ^ r r t  . i r r m l

" 
.....pr n 9

- a e r r l r .  i r  n . \ J  l h p n

l - l l i  n \ rFe l -  i  . r :  l -  F

r l ^ ^ - ^  - - ^  f  - l  - ^10

1 l

72

13

n o s i r i \ / e s  h A . - ^ r q a  n . r o n l e  r i o  s l  r r n : r l  r h i n n s

I  i  k r -  n r r m n i n n  r r - a c  d r r r i n n  I  t a e t  I  I  \ / . ' r l

/ - A n n ^ l  ^ ^ r r p . - t  I  h : -  I  n  / - T E n , 5 r F  |  ' n h a t  F D A  a n d

t h A

' t l i o h t n e s s  t a s l -  . r '  T l ^ a  f  a n k  i e  n - a - e r r r i  - e d

i n . l  : n \ /  n r a q c t r r ^  r l a . - a , ?  . - l r  r i r . , r  t  h l .  n o - l n . {  O I

t he  t es t  i s  ana l yzed  t o  see  i f  i t  i s  l eak ing .

There  i s  no  ev idence  tha t  Euc l i d

. - t i . - l  F h r f  r  n  - ^ - - ^ - - -  t n  > n r r  f r i  l  <  T n  f - ^ +1 r r  ! E r P U r r - s  L v  o r r  /

. l t  t h e  h e o i n n i n o  n f  f h a  - A s a  j - h a  q p A  h . a d

n l : n n a u l  I  ^  - h r r ^ 6  E , , ^ l  j , - t  ' . ' i + h  f  1 i  l  i n n  + ry f  q r r r r E u  Y s  r u u r i  ! o  ! f  f  r r 9  L U

i n ves t i ga te  f a  i  l ed  resu l t s ,

I4

15

75

I1

1B

19

20

2L

22
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Because  EPA 's  i nspec to rs  and  the

2  s f  . r l -  e  i  n s n e r f c  r  s  h r r  t h ' = m s a l \ / F s  w a n l  t O  t h e s e

3  fac i l l t i es  and  found  fa i l ed  tes ts  i n  t he  tes t

4  h i s f o r v -  F , r r . : | , r . t  t s : n  h a a -  : c t z a - t  ^  D r o v i d e

5  r e r - o r d s  -  h r r r  d i d  n o t  n r n \ / i . l i .  o v c l  - h o s e .

6  EPA,  a fLe r  mee t i ng  w i t h  Euc f i d ,

7  dec ided  tha t  t ha t  was  no t  t he  p rope r

8  v io la t i on  because  Euc l i d  d idn ' t  know whe the r

q  i t  h a ' . 1  n a s q o s -  . ; i  l . -  n r  i n v e '  i d c  . r t  a _ l l .  I L

10  had  no  i dea  wha t  t he  resu l t s .  i f  any ,  we . re  on

l l  a n v  o f  f h o s e  l - e s t s .

L2  So  we  conc luded  tha t ,  "We11 ,  you

' 1  j  . e n r t  h F  - p 1 - 1 1 1 j  1 o d  i  . r  r a n / 1 - t  , r  . r ' s n e c L e d

1 4  r e l e a s e  i f  y o u  h a v e  n o  j d e a  L h a t  i t  h a p p e n e d .

l 5  B r r t  i f  v o r r  d n n ' f  l - a v e  a n r r  i c ] e a  w h e f h e r  i t

1 6  h , a n n a n e d  r r n r r  h : r r a n r r  h a e n  r ' \ a i n n  : n "  - ^  r ^ - ^ ^
. l q y I / U I r L u ,  ] / U u  l l u  u J  l . ' Y  u ' ' y

1 ,1  de tec t i on  a t  a ] f  .

18  JUDGE STEIN :  Bu t  can  you  - -  I 'm

l 9  h a v i n o  r l i  I  f  i c r :  l f  r '  f i n r ] i n n  ' ^ ' h e  r o  i n  l f i 6

7 O  r F . r l l , t i i  n n s  r r r - r  a r e  n n k i n . r  i n  t  1  f  i n d  L h e

) 1  r e n r r i  r a m a n r  t  ^  h : \ ' a  n r c c  i n n  r a < , 1  l f a ?

22 When  I  l ook  a t  280 .43 ,  i t  desc r i bes

Beta Court Reporting
www. betareporti ng.com(202) 464-2400 (B00) s22-2382
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methods  o f  re ]ease  de tec t . i on ,  and  under  (d )

i l  t . a l k s  a L ) o u L  a u r o m a t i c  t a n k  q a r : g i  n g .

bu t  - -  i t  t a f ks  abou t  be ing  ab fe  to  de tec t  a

leak  ra te  and  to  be  done  in  comb ina t i on  w i th

some o the r  ne thod .  Bu t  where  i s  t he

c n e r - i  F i r - i r  r r  i n  l - h a  r a , r e  l - h : f  1 r . \ r r  . e r F

10

c , r / - r . r a c l -  i  n r r  i c  i h a r a ?

MR.  F IELDS:  We1 I ,  unde r  280 .41 ,  i t

q a \ / q  \ / n  r r  m r r e f  m . \ n  i  r n r  . r h a  f  A n L e  a r r a r \ r  ? O  d : r r s

I  ^  d o f  a r m =  r a  i  f  t h a , 7  - r  r a  I a . r l r  i  n n  a n ' - l  r r n g  6 1 9

- ^ +  m ^ n i  l -  ̂ v i  h ^  i  T  . . ^ r r  a r a  . 1 a f  -  i  n n  - a e  r l  I  Sr !  l v u  s ! L  Y U L  L r r r v  ! u J q r L

r - h r f  . ] . ] n r l  f a l l  \ , / - \ , 1  i f  i t ' s  l e a k i r o  o r  n O L .

S o m e  h t : m a n  b e i  n o  h , a s  t o  s e e  o r  h e a r  o r  b e

Lo - Id  o f  some  resu l t s  say ing  " l s  - h i s  Leak ing

o r  no t .  ' r

1 1

T2

13

I4

l 5

I r ) T f  1 / . - \ 1 )  . J A l  - n  i  n r z : l  i r l  r a c r r l

L 1 l ^ -  I  |  1 , ^ ^ ,o o n  L  ( n o w  o n e  W a y  o !  d n u L l l e r , ,  s o  y u L r  u o l l f l o t

be  sa id  to  have  mon i to red  tha t  t ank .  A1 l  can

f ' e  s a i  r l  i s  f  h , a f  v o r r ' v e  c l o t  j - . h e  l n i t  o n  t h e

l 8

19

a n  , . , r ' 1  I  ^ ^ f  n r ^ l . a <  i n  t - h a  j - r n k  L r r rw a r L ,  r ' J a  v E  9 u -

2r r r . \ r r  I  r p  n ^ f  m . r n i  1 - . \ ' l . i  r l .- -  - - - - 1 .

C r = r f  a i  n l  r r -  i  f  q n m c . r n c  d a c i  n n , - d  322

Beta Court Reporting
www. beta reporti ng.co m(202) 464-2400 (800) s22-2382



14

1  mach lne  Lha t  ran  tes ts  bu t  had  no  readou t  a t

2  a I I  ,  t ha t  wou ld  no  be  mon i to r i ng .  Even

3  -ho  r r r h  f he  m^ .h i ne  knows  whe rhe r  i L  i s

4  l eak ing  o r  no t ,  no  one  e l se  does .

J U D G E  S T E I N :  I s  l h e r : e  a  d e f i n i t i o n

A  a +  r ^ h i i ^ r i h d  i h  f h a  t : n l u  r a n r r l r l  i . 1 n - .L U r  r  r r 9  L u r r r  l u Y u r u

MR.  E IELDS:  No ,  I  don ' t  be l i eve

8  so .  I  be l i eve  i t  i s  a  common sense

q  i n i a r n r l 5 t : t i . \ n  l h a F  r ' ^ , ,  - r \  ^ ^ l -  n - n i l - r i n a  i Fy u u  a l E  J - f  Y  |  '

1 0  y o u  d o n ' L  k n o w  w h e L h e r  o r  n o L  i L  i s  l e a k i n g .

11 JUDGE STEIN :  Tha t  mon i to r i ng  to

1 ,2  de te rm ine  i t  i s  l eak ing  l s  a  spec i f i c

1 ?  r o n r r i  r o m a r r -  f ^ r  A T r :  a r  i c  -  m ^ , a  ^ ^ ^ ^  /  1 1
Yr=  r t=  |  c l  I

1  A  rec r r r  i  r cman t  ?

15 MR.  F IELDS:  No ,  t ha t  i s  i n  280 .41 ,

16  a l l  pe t ro leum USTs  mus t  have  some so r t  o f

L1  mon i t o r i ng .  I n  280 .43 ,  i t  g i ves  seve ra . l

1 8  o n l  i c l n s  ; s  t r r  h . "  , ' ^  - ^ - r  r ^ 4  - .  '  i n  e a c hy v u  I L v r r f  L U !

1 q  i n e f  : n / - a  r r . r r r  h a - r e  t . J  h ^ \ / p  e ^ m a  s \ / s t e m  L h d L

2A  can  de tec t  a  l eak  w i l h i n  30  days  so  t ha t  you

27  can  mon i to r  t o  f i nd  whe the r  o r  no t  t ha t  t ank

22  i s  l eak ing .

(202) 464-2400
Beta Court Repofting

www.betareporting.com (800) s22-2382
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JUDGE RE]CH:

n l e e i  r ^  T A e r l l  + - e ?

r  L w r s  u r r a y

M R .  F I E L D S :  I  b e f i e v e  t h e  A T G  w i l ]

s l o - f .  l h e  a s t  j -  e s l -  -  h p  i f  n a s . i n , r  n -  i ' 1 v a l i d

or  fa i l ,  and  i n  add i t i on  i t  w i l f  s to re  the

I  r s -  l ?  r n n n l  h s  . \ f  n e s s  i n n  r e s r r ' l  I  s  -  N o w -  I

e ^ \ 7  t h a  r r l r e r -

c l e a r  t h a t  i f

m o n t h f  i t  w i  1 1

12  mon ths ,  "  t he  tes t imony  i s

t h e r e  i  c  n n  n a c s i n . r  I e S u - L t  i n  d

c f ^ r 6  n r i  ^ r  m ^ n f h <

10

11

I2

13

I 4

15

I6

L1

18

19

20

2 I

22

J U D G E  R E I C H :  O t h e r  t h a n  t h e  l a s t

t es t .  i I  Lhe re  a re  no  p rev ious  t es t s  s to red .

. : n  \ / r - \ , r  l -  a t  l  \ . r h a t h a r  l h q l g  w a S  a  f d i . L e d  t e S L

or  a  no t  a  va l i d  t es t?

M R .  F I E L D S :  I  b e l i e v e  i t  v a r i e s

f r o m  A T G  t o  A T G .  I  b e f i e v e  s o m e  A T G S  w i l l

s to re  seve ra l  f a i f ed  tes ts  and  o the rs  w i f l

no t .  I n  o the r  i ns tances ,  I  mean ,  t he  ATGS,

m . \ e l -  / - \ f  l - h a  n ^ r F i n r r l > r  h r r n r l  h a r o  r h 6
;  

'  I ' * '

Veeder -Roo t  ones .  when  i t  r uns ^  f a q l -  i f

T f  , , i  I  I  6 ' i h +
! L  w f f f  v ! r r r Lwi f f  k i c k  a  t es t

v u L  d  L o P s f  c r r r r r
' i t  c , i l l  r l r n n

! q u a r f L y r  r

on  the  f f oo r .

l ^ ^ t  i  ^ - , ^  - r - ^ t - . i  ^

Beta Court Reporting
www. betareporting.com(202) 464-2400 (800) s22-2382
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I Rian of MDE found a bunch of these on the

2  f l oo r  o r  i n  t he  o f f i ce  and  asked  the  peop le

1  . r 1 -  r he  l - r - i  l i  t ' / .  , ' l ^ l ha t  a re  t hese? "

A n d  t h a v  c : i n  r r T  A n - r t -  L r ^ r . r  ; t -^ , , u  L " E y  r o  r u /

!  i r r s l  . a m e  o - r 1 -  n f  t h e  m d c h i n e .  "

A n d  s h e  f o u n d  s e v e r a l  f a i f e d

7  I esu l t s  on  t hese  t apes .  Bu t  I  don ' t  t h i nk  as

8  a  ru le  tha t  t he  mach ine  w i ]1  s to re  fa i f s .  I

9  be f i eve  1 t  w i f l  s t o re  up  t o  t h ree  a fa rms .

10  And  genera l l y  i f  you  ge t  a  fa i l ,  t he  mach ine

1 l  w i l f ,  i n t e rna l l y  a t  l eas t ,  g i ve  o f f  an  a fa rm .

L2  The  ev idence  was  ve ry  c fea r  a t  a f f  o f

13  Euc f i d ' s  f ac i l i t i e s  any  a l a rms  LhaL  happened

1 A  w F r F  h ^ i  n n  i n n n a g 6 l .

15 R r r l -  ^ n / - a  : d r i n  i f  [ - r r n l  i  r ' ]  i e  r e l z o r l

16  "Show us  you r  reco rds ,  show us  wha t  you ' re

I1  do ing .  "  t hey  sa id ,  "We  don ' t  know .  "  I n  f ac t ,

18  when  Euc l i d  d i d  i t ,  t hey  sa id ,  "We l l ,

19  eve ry th i ng  i s  p robab  Ly  a t  t he  f ac i  l i t y . "

20 But  the  } ]eo } r l e  a t  t he  fac i l i t r es

' > 1  - a i  . - . ]  t r n l ^  \ ' l  L , a  r r a 6  t h o c a  f n r  i  e  i r r e l -  t ^  d a t -L V  Y !  L

2 2  i  n v a n t . ,  r  \ ,  t r r , . . l i d  m u s t  h a v e  i t  .  "

Beta Court Repofting
www, betareporting,com(202) 464-2400 (800) s22-2382
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2

3

5

6

B

9

Wel1 .  whe the r  t he  mach ines  were

, - - -  - - r , , -  r  l \ /u v ! I l v d l l y L i l l ' ' g U '

l ook rng  a t  t he  resu f t s ,  When  EPA in  many

i  n s t a n r : , = q  ' r i e l  l n  n r r l l  | | n  n n < + -  ' a s r 1 l  I  q  _ L L

r ' l o : r  1 -  h : l -  h ^  + ^ - -  t -  a . . ' l  ^ . ? 6 r  F ^ ^ ll l ( ,  r E : b L  l - d u  e v e !  L e c n

d o n e .

JUDGE WOLGAST:  As  to  the  fac i f i t y

l h d l  V o t t  s a v  b c r - a m e  { r d , 1 ; h h ^ n  ! . r r  + h  . c 1  n  1 t d

l hen  pe r f o rmed  va l  i d  r esu l l s r  as  you  sa id f

wha t  was  i nd i ca ted  by  those  resu . I t s?  Were

they  pass  i ng?  f a i - L i ng?

M R .  F I E L D S :  Y e s .  I f  v o u  h a v e  a

CSLD resu f t ,  i t  w i l f  spec i f i ca l l y  say :  "CSLD

T c q t  R , : c r r l  |  , r  : n , . t  r h n -  ^ F  I ' f  r i  t  t r  R \ /
P A D J ,

I h -  + i h -  l -  t - 1 +  l r r ^ - ^ - ^ d  E D A  h : r j  j , ^ 1  r r ^ l  l \ /L r r d '  r r o P P ' - r r L  r r u q  u u L u u _ r ) i

w o r k c d  r z e r r r  r - l  n < a 1 r r  t q j l f t  a  C O n t I a C t O r  W h O

l ' r . l r d  a 1 ' c n f  l a l l v  h i r e d .

E P A  a c 1 - r r a l  I  v  w o r k e r J  w e f  I  w i t h  t h e m .

He knew wha t  had  to  be  done .  He  j us t  d idn ' t

have  auLho r i  za r i on  t o  go  ou t  and  do  i t  ea r l y

h r r l  h a  u , > <  L A A h i  h d  r r o r r r  r ' l  a c a  r a a n r , 4 a^ g g I J l ' l l j v c I y v

Each month he woufd be out there and he woulcl

l 0

l l

I2

13

I4

15

16

I1

1B

19

20

2L

22
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co l l ec t  t he  ac tud l  Lape  and  i t  wou ld  say

" res t  pe r  f o  rmed  /  L  es  t  passed .  "

JUDGE WOLGAST: And they had

n a < < i n f l  Y F e r r l i e  : t  r h e  L i m e 2

M B .  F I E L D S :  T h e y  h a d  p a s s i n g

r e s u l t s .  M r .  D e C a r o  i s  c o r r e c t  t h a t  E P A  h a s

,  ^ + -  i r ^ ^ r : 4 . r ^ , J  - * - -  ^ n e r - i  r i  r -  I  e a k  = - o m  t h e s eJ I J V e .

l  a n k q  h r r f  T  t h r  n l -  L  ' l  
t h eL  r r d  L  9 w s J  w r r r - y  L '

d u e s t  i  o n  o f  c l i  c l  i h e  c o r r e c t i v e  a c t i o n  r u f e s

k i c k  i n .10

11

13

n r r c l  i r l  i n  f  r / - l  i n n  h l  i n r J  n n

t2

I 4

15

16

f  h i  s  i n  f  h . ' r t  1 6 p r r  r l : d  - ^ r  L - . . -  - . . ' .  . . ^  -  ' f
L [ u q  L r r L j  ] r o v t :  o r r y  r u s o  '

r : n l r e  r " r a r c  I  a - a l r  i n c  ^ r  n ^ F

r c r r r  r l  . r  I  i n n e , a r a  d a q i d n o . l  f ^

and the

h o  r a : r ' l r r  e n  l - h r ]

d e a f t  w l t h .when  a  tank  l eaks  i t

I  nvent ory

a ^ m a  m 6 i h ^ , 4  h r i  ^ r  t - ^

con t ro f  had  been  used  i n

t rYA  S  regs  comrng  l n f1.1

18

T9

20

21

22

a n r l  a j -  r h a f  n o  i  n  F . P A  C a _ L C u _ L a t e d
f

e n n r n v i  ' r :  I  a l . '  
- r n n  n n n  r r n d p - n r n ' r n . l  I  a n l r <  f i 6 6 l

h a a n  I a : 1 z i n ^  i -  a "
9  f r r  u ' r

So i t  i s  no t  c . I ea r  t ha t  any  g i ven

-  /  n , a r f  i n r r l : r  I  i m p  h r f td L  a r  r y  y o r  L r u u r o !

Beta Court Reporting
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the  env l ronmen t  can  be  ve rv  se r lous l v  ha rmed

2

3

5

6

l f  a  t a n k  r e l e a s e  i s  n o t  f o u n d .  A n d  s o

F r r n l i d  r r r  h l i r - h o l r l i a n n r i

-  - ' i c  r  u fes .a ' L L y u  !  L o r L L  y ! u I ] , r y a a L L

B

9

10

11

I2

13

T4

15

16

I1

18

19

20

2L

22

JUDGE STEIN :  Am I  co r rec t  i n

unders tand ing  tha t  i n  o rde r  t o  use  ATG,  i t

mus t  be  used  i n  con junc t i on  w i th  i nven to ry

c o n t r c l  o r  l . r n I .  r i o h l  n e q .  l a q l  i n f l .  n r  a n  l

i n co r recL  i n  t ha r  unde rs tand ing?

MR.  F IELDS:  We f f ,  i n  t he

regu fa t i on ,  i t  says  tha t  i n  add i t i on  to  do lng

A T C  r r n r r  h a ' , a  i -  / _ r  r r q a  i n v F . 1 l o r v  c o n t r o r  o I

s / - \ m , .  F r - r l ' v a l e n f  m a q e a . - r F  i n  a r l r l  i l  i o n  -  T n  S O m e

c + 1 + ^ d  ^ - - - i ^ , ,  1 a r 1 . ?  i h  \ , 4  1 r , , 1 r h n  r h . l  i -  D  t -
P d ! L ' ! _ u , d L r y  r r '  ' 1 d i  y r , : 1 r i u

I  h e v  v e r v  c l  e a r ' l  V  r t = r - , '  i  r d  i h " a h l - ^ v \ '  - ^ F r - r O f

l ^  l - \ F  . { . \ r | F  : l -  a v a r \ /  f  - c i  l i r  r r

As  I  unders tand  i t ,  t he  O f f i ce  o f

l l n , , J a r r l  r n r r n d  ( f n r : n 6  T a n k S  h a s  b e e n  a  f i t L I e

unc lea r  abou t  i f  EPA  requ i res  i nven to r y

con t ro l  t o  be  the re  i n  add i t i on  to  an  ATG.

F r n m  n r r  r  < t r n , 4 n ^ i  h t -

^  r . ! r I i  n . |  t  h a  t  I  n  ^ t h a r  L r ^ r . i  e

we a re  no t

i f  t he  had  a

Beta Couft Reporting
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1  va l i d  ATG resu f t  f o r  t he  pu rposes  o f  ou r  case

2  he re ,  FPA  cons ide red  LhaL  Lo  l l e  a  pass inq

3  tes t  f o r  t ha t  mon th .

JUDGE STE IN :  I  wan t  t o  ask  t o  ask

5  r r o t t  | he  same  aues t i on  I  asked  Euc l i d ' s

6  counse f ,  wh i ch  i s ,  am f  co r rec t  i n

7  unde rsLand i  ng  t ha t  t he re  a re  seven  coun ts

n  - h e f  d c n , - n r i  ^ .  r  h  i c  ^ r l . c  i  < c , r a "  l r a  \ / O U  f n  a

Q  n n q i l i n n  r n  l -  h r l -  d , , a < l - i  ^ h 2

10 MR.  F IELDS:  I rm  no t  r ea f f v  su re .

11  I  mean ,  I  t h ink  tha t  ou r  ev idence  showed  tha t

72  i n  eve ry  i ns tance  i n  wh ich  tank  re lease

13  de tec t i on  was  c la imed  as  a  v io la t i on .  t he re

74  was  an  ATG even tua l l y  i ns ta l ] ed  a t  t ha t

I 5  t ac i f i t y  bu t  r ha r  t he re  we re  no  resu l t s  un t i l

16  somet ime  in  fa te  2003 ,  j us t  p r i o r  t o  t he

I1  hea r i ng ,  So  I  r ea l l y  don ' t  - -

IB J U D G E  S T E f N :  Y o u  d o n ' t  k n o w  h o w

1 q  m , r n t /  . - . r r r n f  - ^ t ^ - ^ ^  / l ^ - ^ ^ f  . l  - h - )

2 0  M R .  F I E L D S :  I  b e f i e v e  i t  w a s  1 5 ,

2 1  h l t  I  h a f  r s  i  r r q l  o f  f  f . h e  l - . o D  o f  m v  h e a d .

22 J U D G E  S T E I N :  I  b e f i e v e  v o u r  c o - .

Beta Court Reporting
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1  no t  you r  co -counse f ,  hu t  Mr .  Deca ro  may  have

2  the  answer .

3  MR.  DeCARO:  I  coun led  up  13 ,  and

4  |  'm  oo inc  ro  . r i ve  Lh i s  Lo  M_r ,  F i e l ds ,

5  JUDGE STETN:  Okay .

6  MR.  F IELDS:  We l f ,  You r  Hono r ,  as  I

7  unders tand ,  i n  t he  s t i pu la t i ons ,  Euc l i d

8  ra i sed  ATG tes t i ng  as  a  poss ib l e  de fense  a t

a  p r r p r r r  f ; n i l i r \ r  ; -  r . r l ' i ^ t l  r F  a ' 1 .
F l i  c . s r  I  L ,

' I  
0  s o  I  t n  n o l -  , ' r r i  f  e  S u - r e  I  u n d e I S L a n d .

But  I  do  be f i eve  tha t  a t  l eas t  as

1  )  ^ f  t  h a  h a -  r i  n n  F , , r -  l  i  r ' , 1  n a n a  r  :  l-  manager

I  I  \ ^ ? ^ <  f a s l - i f v i n n  t h a t  h e  h a d  n e v e r  s e e n  a  v a l i d

1 A  n : q q  i  n n  r a q r r  l l -  f  r n m  : n r r  / - r f  l -  h c c a  A ' T a  -

15  d idn ' t  ca re  because  they  r , {e re  do ing  the i r  own

16  me thod  o f  i  nvenLory  con r ro -L  and  Lhd t .  wds  good

1 l  a n a r r a h  f n r  t  h o m

1 1

18

L9

J U D G E  S T E I N :  O k a y .

J U D G E  W O L G A S T :  C o u l d  y o u  s p e a k  t o

2 O  E r r r -  I  i d r q  a  - , . r r r r F r l t  t h a t  a S  t O  t a n k - I e f  e a S e

2L  de tec t i on  and  l i ne - re fease  de tec t i on ,  t ha t

2?  f he  Ren ion ' s  n r i 112  f ac i e  case  i s  . i n  essence  a
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I  l a c k  o f  r e c o r d s  ?

t  t v t H .  F  L t i L U S :  I  L n _ r n K  - -  C e t ' r a t n  t y

3  f o r  t ank - re l ease  de recL ion ,  t he  p - r ima ry  t h j ng

4  i n  Lhe  p r ima  i ac i e  case  i s  a  l ack  o f  r eco rds ,

5  bu t  i t ' s  a  f ack  o f  r eco rds  t ha t  qoes  back

5  fo reve r ,

T n  n 1 - h a r  r . r c r . l e  i  f  w 1 a h 1 n  l h s

R  F n  I  i  r a  n a y  ;  n , ' r  n f  k o F n i  n 4  r e , - o r d s  f  n r  a f  f  t h e, ' r Y  ' \ ! v , v J  4 v .

9  ranks ,  bo th  i n  D .C .  and  i n  Ma ry l and ,  and  o I

10  cou rse  D .C .  has  a  t h ree -yea r  pe r i od  and

1 1  M : r \ 7 1 A n . l  h : q  n n  l r r  :  e i  n n l  c  r r o : r  : n d

1 ?  e s q e n f i a l l r r  r r r r - l  i d  h a , - l  n ^  n > q q i n n  r e S U l t S  i n

1 ?  i h a l  e n l - i r a  n a r i ^ r l  l h a  A T . . - T  l h , . n  n r . - \ n a r ' l \ 7

14  i n fe r red  LhaL  i t  t hey  we ren 'L  do ing  any th i ng

l 5  f . 1 r  t h  r <  - r  5 h , .  r - h r .  . r  A - , .  -  r n h r l - r ]  r ;r . , ! u !  ] / L u ! J  d L  d , ' y  L d " ^ ,  L " c y  P ! u l o u _ f

1 6  , ^ r a - a  r ^ l -  , - l n  i - n  : n r r l -  h i n r r  h : c k  l - n  F i r r r  , ; - - r qL " f  r : Y  ! u u r :  j L s '  r .

L1 At  tha t  po in t ,  I  be f i eve  EPA has

18  es tab f i shed  a  p r ima  fac ie  case ,  t ha t  t he

I  g  ev i . l Fn .e  sneA l . s  f  o r  i Lse . I I .  Euc -L id  i s

20  we  Lcome to  come in  and  exp - Ia in  tha t  t hey  h re re

- -  s n r r t r l h i n o  r r s l  h e ' o r e  t i l eL y  L r w - L r  1 9  r v r L . L  L r r r r  r e

) ?  . - r r l -  . \ f  f  n a ] . i  n r l  h u t  t h a t ' s  k i n d  o f  a  - -  t h a t ' s

Beta Court Repofting
www. betareporting.com (800) s22-2382

q
(202) 464-2400



83

s  k i nd  o f  ha rd  Lo  be l i eve .o r 9 u r t r s r r L  L 1 ' a  L

2  A n d  E u c l i d  d i d  n o t  m a k e  a n y  a t t e m p t  t o  d o

f  h F \ /  r c q r i f i e r l  I  h : t  t  h e r r  h a r ' l

4  n e v e r  r i r - r  f  r a n  A T c  r a e r r l  r

Now,  on  l i ne - re . l ease  de tec t i on ,  i t

6  i s  a  l i t t l e  b i t  d i f f e ren t .  I  can  ac tua l l y

7  tu rn  to  my  no tes  on  tha t  he re .  The

I  l i ne - re lease  de tec t i . on  coun ts ,  some o f  t he

9  ev idence  shows  tha t  when  EpA d id  ask  fo r

1 0  a n n r r a r  r i o l ^ l -  n o q s  - a c r - r F ^  r ^ o , , r r - c  . - C  a n n u a IL  V J L  I I I Y

11  l i ne - f eak  de tec to r  r esu l t s ,  f o r  some

12  fac i l i t i es ,  Euc l i d  had  a t  t ha t  t ime  tes t

13  resu l t s ;  f o r  some  fac i l i t i e s ,  i t  d i d  no t .

T n  :  l  m ^ a l  p r r o r r r  i  n q l  ^ n . - a  I  h o  r  6 c l -

1  5  y F s u l  I  w a s  . r r F F 1 -  a r  i -  h : n  :  r ' c r r  n  l , . J  a n d  S o  i  L

16  was  c lea r l y  i n  v lo la t i on .  The re  was  a

I1  comb ina t i on  o f  i n fe rences  tha t  f ed  EPA and

1 R i -  hc  i  r rd r ro  i  n  t  hs  CaSe be.Low to  conc ]ude tha t

19  t he  on l y  l i ne - t i gh tness  t es t ,  and  I i ne - l eak

? a  , l c l  a r - t n r  r o q l  n F  r  i o r m F d  l . r \ r  F ,  r -  |  i  d  a r e  L h e] t i 9 v v l i

2L  ones  i n  wh ich  Euc l i d  re ta ined  the  reco rds .

22 F i r s c  o f  a l l  i n  t h e  e x t e n s i v e

I 4
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m A , 1 f  i n 1 <  i n  A n r i l  ? n n ?  r r r c l i r ' l  | ^ l / l  l l ' a  E P A

t ha t  t he  boxes  o f  reco rds  i t  was  b r i ng ing  i n

r . ? F e  6 a , a - \ 7 j -  h i  r . 1  r h ^ l  l F e r r  h - r l  A - . - l  f  h a \ r  h e d  n O

r eason  t o  be l i eve  Lha t  any th i ng  had  been

removed  f rom those  reco rds  and  a fso  to fd  EPA

tha t  l he re  was  no  reco rd  des t ruc t l on  po l i cy f

j - h . r j -  r h p U  r - n r r l r i n r i  r r h . . l ^  - - -  \ n . - . 1  r . ? H , ,  , n , , r F i-  - l r L l e I  s  L c r t r u  w l r y  d l r y L l r - L n g

woufd  no t  be  the re .

t r  - r l z . l i  + . i  n n  i h  + 1 . \ - - a  r a r n r d c

10 * h 6  r ^  , . , ^ y ^  f  i n l . \ + h ^ - ^  t a e r c  d ^ i n n  h r n l z  r nc  ! .  r 9 r r  Y v t r r Y  , u L ^  ! v

l  q q q  h r r l  - n a i  - . - ^ - - ) i  -  t ,  , . - ^  - O tq 9 o f I I V g ! ] J P w l d u ! U .

a n y  k i n d  o f  a n n u a f  b a s i s ;  i t  w a s  n o l  f  o - r

11 on

I2

13  eve ry  fac . i l i t y ;  and  l he re  were  o the r

14 m a i n L e n a n c e  r e c o r d s  g o i n g  b a c k  r o  t h e

m i d -  1 9 8  0 s .15

16 'n  add i t i on ,  - L t  was  ve ry  c l ed r

I 1 based  on  a  number  o f  p ieces  o f  ev idence  tha t

18  Euc l i d  d id  no t  have  a  fo rma l  annua l  t es t i ng

1 a r  r h - r  r ^ - + -  , , ^ - ^  l ^ ^ i - ^  , - l ^ - ^
| r ! u 9 ! o l r .  w s r  u  l , c r r r g  u ( J , r s

20 r r r r  i  n  \ , 4 r  R r r c k n o r  / - 9 g l 6 lJ P U ! d u f L d l l y . / 1 j l ! - r , a 9 o

onl  \ /  tFst  i  f r r  f  h . : l -  f  rom t ime to t ime he wou. Id

o r d e r  a  t e s t .

2L

22
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n r - l f  i  f i - a f  i r - \ n <  . 1  i \ / ' - n  h a f  . \ r a  I  h 6  n r . y  i  / r ' - t  . \ {

v i o f a t i o n  h a d  a  b o x  t o  c h e c k  o f f  m e t h o d s  o f

t a n k -  a n d  l i n e - r e l e a s e  d e t e c t i o n .  A n d  f o r

mosL  o f  che  no t i f i caL ions ,  ] i ne - re l ease

d e f a c r i o n  w a s  n o t  l i s L e d  e v e n f o r  f ac i l i t i e s

had  had  a  t es t .

f ace  o f  a l l

r o  L 1 o w e d  t s P A  S

t h - r  a r  q o m e  n n i n l . . r  a n o t h e r

And ,  I i na1 l y .  i n  t he

th i s  ev idence ,  Judqe  Charnesk i

10 s r r o o e s t i o n  f . )  d r e r ^ r  j - [ 6  i n f e r e n c e  t h a t  E u c l i d

i  n  f a r : l  k e n t  r e c o r d s  o f  t h e  t e s t s  t h a t  h a d

b e e n  d o n e .

1 1

I2

13 And  so  even  i f  we  asked  i n  2001  fo r

r4 t es t  resu f t s  and

.Tudge Charne s k i

i  ^ r  a n ^ n . l a  r :  n  - 6

t ha t  Euc l i d  had

Euc f i d  had  a  1999  t es t ,

ag reed  t ha t  p r i o r  t o  1999  by

o f  e r r i  r l e n . F  F . P A  h , r . l  p r o v e d

no t  done  a  tes t .

f  a r - e  n f  l h i s  F . , r - l i d  c o u l d

15

16

1,1

18 In  the

19  have  ca l fed  w i tnesses ,  e i t he r  a  s to re

20 ^ ^ E  y A l . 1 (  n r  l h o  n r . l  i - , ' l - -  - ^ - - ^ ^  a l r - - l ; 6L - r e  P q !  y c l r u r r t

F r ' l  a  r . r h n  , , r r r  - ^ , , 1 r l  . l r i m  , . . , 1 i  r ' {  : n r r  F i n h t n r ^ ^
J v u  u u u f u  ' v  J . r l  L r Y I L r . s - r

+ ^ n +  , - l ^ h ^

2 I

22
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2

3

They  cou ld  have  ca l l ed  t h i s  pe rson

1 r l  a ^ \ /  r r T d a l  I  - -  r r n r r  l e n n r ,  I  h r r r a  a l h o r

r o r - n r d c  n r  I  r e m e m h A F  / . l - i * d  a  + ^ a +  + h 1 lj t  u u J { , q  d  L e 5 L  L l l d L  f s

no t  i nc l uded  i n  t hese  reco rds . "  Euc l i d  d i d

a n r l  q n  f h a ) a l n r a  e l i 6 l' a r r y  w - L L r r s r s

n . \ l  r a l - \ , , t  r h a q o  r z o r r r  < t r ^ h d  i h f a r a n . a q  h : - ^ ^r  j  L '  v , , Y

on  a f l  o f  t h i s  ev i dence .

Now,  . i n  t he  f ace  o f  a f f  t h i s ,  t he

judge  ag reed  tha t  based  on  the  c red ib i l i t y

A n . l  i h F  j - c q j - i m . n \ /  j . h a t  E P A  w a s  c o r r e c t  a n d

t h a t  E u c f i d  i n  f a c t  d i d  h a v e  r e c o r d s  o f  a n y

- e s L s  L h d t  w a s  a c L u a f l y  d o n e  a L  a n y  t i m e .

N o w ,  i I  I  c o u l d  s p e a k  r e a f  b r i e f - L y

I  n  I  h F  r | r c s t  i . \ n q  . \ n  a ^ . r h r  1  l  l -  l . \ ^  E . - ^ . ] a - i C k

A r z r . n r r e  f e r - i  I i i -  \ 7  i n  R a l t i m o r e ,  T h e  e v i d e n c e

a f  l -  r i . a l  r u a s  r r c r r r  r - l e a l  t h a t  t h e f e  w e f e  n o

q r ] m n  e a n e . \  r c  - n . l  f  h a  1  e s l  h o o t s  w e r e  i  i a h L .

You cou ld  have made some argument

- - /a  t i , ]h f  fac t  1 . r , - r , - . ' t  
"  tL r r o L  y u u  L  r . . j . r L  L L -

r z n t r  , - l  i r J n  I '  h a r r o  q a n e n r s  T l -  r f  . e r l r r r m a n f  m a k e s

n o  s e n s e  t o  m e .  I f  y o u  h a v e  d o u b f e - h r a l l e d

p i p e s ,  y o u  a l w a y s  h a v e  s o m e  b o o t s  o n  t h e m ,

I2

10

1 1

13

I' l

1B

l9

20

2L

22
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10

i  i  dh  l -  an  a . l

A n d  i  f  v o r r  h ; ' r a  I  i n h f  l - r n n f  e  \ r O U r  f e

n o f  o o i n o  t o  h a v e  a  f l o w  o f  a  r e f e a s e  i n t o

r h -  - ,  - ^  h , r  I  n .  I  r ^  i n , . r  t ^  h 6  l l a f  o i - f  r r . l  h \ /r P  L t r d L  r  r r L , L  9 r r r . ! , . j  L v  L c u  L f

senso rs .  I f  you  don ' t  have  senso rs ,  i t  can

l - r c  r l  nsad  . r r  . - \ nan  cF  i  |  |  nn r  r . r . ' i  n r r  |  . r

h a r r a  a n r . '  , - l o t 6 . t  i  ^ n

The  ln te res t i ng  th ing ,  t hough ,  he re

i s  t ha t  EPA in  i t s  F i r s t  Amended  Compfa in t

d i d  make  a  m is take . T n  l  h , :  n , r n r l  f  r r

ca lcu fa t i on  i n  t he  f i r s t  amended  compfa in t ,

we  m is f  aken ] r r  be ]  i e \ / ed  t ha t  t ha t  was  one  o f

the  fac i l i t i es  tha t  had  pa r t l a l  e lemen ts  o f  a

a \ r e l -  a h  : - , ]  I  L - ^ r  1 "  1 -  1 / lJ  ) '  J  L L ' . '  r  y  r r o u

At  L - r i a I ,  r h i  s  m i  scake  was

d i scove red .  The  ev idence  was  ve ry  c1ea r ,  and

the  ev idence  was  i n t roduced  and  w i tnesses

tes t i f i ed  tha t  t he re  were  no t  senso rs  the re .

Euc l i d ' s  t echn ica l  con t rac to r  d id  no t

con t rad i c t  t h i s .

A t  t haL  po in r  i n  Lhe  pos t -hea l i ng

11

13

I 1

12

T4

15

15

1B

L9

20

2I

22
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2

3

5

6

b r i e f ,  E P A  - r e c a l c u l a L e d  t h e  p e n a l L y  a n d  s d i d

L h a t  r h e  b r e a k  t h a t  w e  g a v e  E u c l i d  f o r

f a c i f r t i e s  w h i c h  h a d  s o m e  s e m b l a n c e  o f  a

e l r e l - , 3 m  i e  l r ^ i  d ^ i n d  t o  b e  i n c l u d e d  f o r  t h i s

f ac i l i t y .

Now,  i n  t he  pena lLy  po l i c y ,  t h i s

b reak  i sn ' t  even  i n  the re .  EPA gave  tha t

b r e a k ,  b u t  o n l y  a L  L h e  f a c i  L i L i e s  w h i c h

, ^ r , , a 1  1 . ,  A - , 1  - ^ * ^  r  .  ^ , . * ^r  y  l d u  J u r L r t r :  > ! r  r  L  l r  r  c r  s u l r I J  > t : r r > L r  r

A n y  o t h e r  q u e s t  i o n s  ?

J U D G E  S T E f N :  T h a n k  y o u .

REBUTTAL ARGUMENT OF THEODORE E.  DeCARO

ON BEHALF OF RESPONDENT

M R  .  D e C A R O :  M a y  - i  L  p . I e a s e  L  h e

C o u r t .  I  q u e s s  L h e  s e n s o r s  a n d  b o o t s  g o

i . \ . r a f  h a r  T h a  . ^ h n  I  a  i ^ r  - -  i - l  I  h ^ - ^  ' . , ^ - ^r r r L  !  v r L ' P f  d  f

s F n q ^ r q  T  n r . , - s .  i  -  
t h e f e  W e f e  S O m e

t es t imony  a t  t r i a f  t ha t  t he re  we ren ' t  any

s e n q . r q  f h c n  T  . r r r c c s  t h e f e  i S  a  v a f i a n C e

b e t w e e n  t h e  c o m n l a i n t  a n d  t h e  e v i d e n c e .  T h a t

i s  t h e  o r r l r r  n o i n l -  l - h a t  c o u l d  b e  m a d e  t h e r e .

10

1 l

72

13

74

l5

16

I1

18

L9

20

2L
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T  d n n ' l -  h ; r i a  - r n r r l h i n d  f , , r t h F f  f . \  e : \ ii , q  v !  u r r l /  L r - f  r ! 9  ! u !  J o  j ,  u , r r  - 5 -

v n ] ]  h a \ r e  a n v  f l l r e s -  i  . ) n S .

Okay .  As  fa r

z a q n / - r n q : h : . 1  l t , r  T  r . r , 1 u _ L d

as  f i nanc  i a  I

i r r c l -  I  i  l z o  ]  a  n l : z i  f r z

w r r r q  n f  m 6 a f  i  n . , r  f  h a

r e n r r  i  r a n a n f  <  r n r l

/ r r ' ;  - a n f  o a  $ l -  . l o n ! t

5

6

B

9

L h a t .  T h e r e  a r e  s e v e r a l

h ' r v e  ;  o u a . a n '  e F  i n  t h i s  c a s e .  t r i e  h a v e

f i  n a n n i :  T  r o q n n n e i h i l i t r r

a c t u a f ,  w h a t  w e  a r e  c L a i m i n g .  R e s p o n d e n t  a s

one  o f  t hem l s  t o  have  a

r - l  a i m i  n . r  j .  h ^ ] .  f  h o r e  i s  a n  a c t u a . I  n e t  w o r t h .

The re  i s  no  gua ran tee ,  and  so  I 'm

n. ) f  r - r ^ i  n . !  f  . . \  q i  i -  h , . l .e  and contend tha t  the

10

11

I2

13

I4

15

15

I7

18

I9

20

2L

22

d ] ] - f  r a  n  I  FF , - l  r  c . i  i  r aman t  S  we re  sonehow

c : r  i e f  i  a r i  h a n > r r c a  l -  h o r r  u r a . a h r t  - -  ^ L r v

t h e r e  i s  n o  d o c u m e n L d L i o n  o f  a  g u d r a n t e e -

E u c l i d  i s  s a y i n g  t h e  g e s l a l t  o f  i t s

n n a r ^ l  i n n  h . r s  , r  l : r n c  o n r - ' r n h  n e t  w , . r _ h  t O

meet  the  se l f - i nsu rance  requ i remen ts .  And  so

e r r r i  n a  t h r { -  |  t r ^  1  - ^ 1 ,J u J r r r 9  L r r o L  L r r q  T d ( ' L  U I  d  9 u d r d r r L s s

m p ^ n q  l h a r r  f : i l a d  j -  r r , -  1 . a ^ r r i  - a m A r + c  l ^ l a r r e

i  r r  a f  e ^ \ ? i  n d  - -

JUDGE WOI,GAST: I  under:stood that
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t he  ALJ  as  to  tha t  po in t  bo th  found  tha t  l t

I a c k e d  f o r n a r  . n r a r a n t - e e s  b u f  a I s o  r h e

f i nanc ia . l  r esou rces  on  wh ich  Euc f i d  was

re l v i nq  wen t  t o  i t s  a f f i l i a t es  and  no t  t o  t he

i - . lmna n \ , ,  i  f  . :o l  f

M R .  D e C A R O :  A l f  t h e s e  - -

t he  f i nanc ia f  resou rces  a re  o rdned  bv

mos t  o f

l im i ted

10

11

I2

13

1.4

15

I1

18

t-9

20

27

22

l i a b i  I  - i L y  c o m p a n i e s  u n d e r  c o r r u n o n  o w n e r s h i p ,

m e a n ,  c o m m o n  o w n e r s h i p  t o  a  c e r t a i n  e x t e n t ,

g u e s s .  T h e  t e s l i m o n y  o f  L h e  R e s p o n c l e n t ,

M T .  K o o  Y u e n ,  i s  t h a t  t h i s  i s  a v a i f a b l e .

T h e r e  w . : s  n o f h i  n o  a o r e e d  a b o u L  L h a L .

I  m e a n /  t h e  A L J  w a n t s  t o  l o o k  a t

f  h < -  - -  |  m e : n -  w . a  n y a 6 a n r  a . r  - -  \ . / 6  ^ r a c a n t e d

t he  fac t  t ha t  t he  l im l ted  l i ab i l i t y  company

m a m h c . r e h i  a u n o r ' {  h v  r  h . o o  t r r r c l - <  l - r - ' r ^ ^U : /  L I T - L L

d i f f e ren t  t r us t s .

Euc f i d  i s  a  member  o f  some o f  t he

I  i m i  i  a , a  l i r h i  l  i r -  r T  ^ ^ h ^ i n i a c  h r r r  t r r , a l  i u t

doesn ' t  own  the  rea f  es ta te .  However ,  t he

s ta t i ons  where  the  fac i l i t i es  a re  l oca ted  a re

v e r v  v a l r r a h l e -  T  t h i n k  f h e r e  w a s  n l e n t v  o f
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I  e v i d e n c e  o I  t h a t .  T h a L  w a s  w h a l  w e  p r e s e n t e d

a  ^ *  r l - - +  ^ ^ i - +
L r r d L  P U a r r L .

r n r -  ^  ^ - h ^ /  .  1 .  i ^ ^  -  , , ^ , _ r l d  l i k e  t oL r r r r r Y  r  w v (

4  po in t  ou t  i s  i n  t he  reco rd .  t he  documen ts

5  t h a l  V r -  F i e l d s  n - o s o n j - a - l  r a d r - . 1 j  n , - r  t h e

6  i n . ' o n t . , r \ /  r - l . \ n t -  r / - l  r r s e r l  h v  r r r r - l i d  a . o  n O t  a l I! l  l u u r r v  u r v

I  o f  t he  documen ts  tha t  Euc l i d  p resen ted .

r F l - , ^  - ^  - - -  n - i  r , .  - ! . - ^ t -  c  t h : t -  r - l  I  1 1 r . \r y  - r t E U L J  L  o L  - v !  -  u l . /

9  i n t o  t h a t  s h e e t  t h a t  M r .  f i e f d s  p r e s e n t e d ,

1 0  w h i  c h  i s  a c t u a l l y  t h e  f e a s L  a L t r d c t i v e ,  r h e

1 1  f e a s t  r e a d a b f e  o f  t h e  s h e e t s .  S o  I  w o u l d  a s k

1 2  t h e  P a n e f  t o  t a k e  a  f o o k  a t  t h e  t : e c o r d  w h e n

' l ?  
a r r : l r r . e t i n n  E r r c l i r i r c  n a m n l  i : n c o  u i r - h  r a e h a - r -

1 A  f o  i  n v e n - o r v  r - o n t  r o f .

M R .  W O L G A S T :  W a s  M r .  f i e - L d s

16  co r rec t  t ha t  t he  manner  i n  wh ich  Euc f i d

1 - 1  n a r f  n r m o d  I  h a  m . \ n l  h l  r r  t r  I  I  i  a q  r i i  r l  n n l -  h a n i  n

I  I  w i  l -  h  e x i  s f  i  n o  i  n \ r p n j -  n r \ /  ; j -  j -  h e  h c r r i  n n i  n r r  n f
t  

q !  u l v

1 q  : n r r  n  i \ / E n  m ^ n r -  h 2

M R .  D e C A R O :  N o L  a L  L h e  L e o n

2L  Buckner  l eve f .  Leon  Buckner  i s  t he  genera f

? ?  m A n A r r F r  o f  F r r r - l  i d ,  H e  d i d  n o L  - -  h e  a . a r  h e r e r l

15

20
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da ta  and  passed  i t  on  to  Koo  Yuen ,  who

n r . r f n r m a r l  r h a  r n n f a r m i F n  r h r -  - ' ^ i  -  - r . - ' l  h !, , ' , , , 9  o " o  ,  y  J ,  d , , u  , r

t es t i f i ed  t o  i t ,  M r .  Yuen  t es t i f i ed  as  t o

tha t .  So  tha t  v /as  where  even  though

Mr .  Buckner  d id  no t  eve ry  mon th  pe r fo rm a

r - n n f  n . m i n . r  t e q t  -  l h a  f  o c t  r r r c  h a i n n  n a r  l O r m e d

and i t '  woufd have had --

JUDGE WOLGAST:

e : r , i  n a "

Only  by  Mr .  Yuen ,

10 M R .  D e C A R O :  M r .  Y u e n ,  r i g h L .

JUDGE WOLGAST : H o w  w o u l d  h e  d o  i t ?

MR.  DeCARO:  We l l ,  he  wou fd  ge t

these  shee ts  f rom Mr .  Buckner  and  he  wou ld

take  a  l ook  a t  t hem.  He  had  the  i nven to ry

r e : d i n n q  f r n m  t h -  . r a l i o n  a n d  h e  h a d  L h e

n r t r r r i a r r s  n n r j - h r q  i n v e r t n r r z  r c a ' - l i  n o  f r o m  h i s

reco rds  and  tha t  was  pu t  i n to  the  reco rd  a t

the  hea r rng .

J U D G E  S T E I N :  W e r e  t h e y  d o n e  o n  a

r e . r ' l  - l  i m e  h , r s i  s -  o r  i 5  [ h e r e  e V i d e n c e  i n  L h e

r e r - o r d  a s  j - . \  f h a F  n . , i n t ?

M R .  D e C A R O :  H e  I e s t i f i e d  t h a t  t h e y

72

l 3

L4

15

l6

11

L1

IB

19

20

2L

22
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10

1  were  done  on  a  mon th fy  bas . i s .  The re  was

2  ev idence  i n  the  reco rd  tha t  t he  CSLD,  those

?  : r e  r r c r r r  r 7 F r 1 /  r . - / -  t r a t  a  r i ' 1 h +  n / - \ \ . ?  h U t  t h e f e

4  i s  ev idence  i n  the  reco rd  tha t  a t  t he  t i ne

5  t hey  we re  no l  a lways  so  accu ra te  and  LhaL ' s

6  w h v  t h e  - e + r o f i l -  ^ : r n c  I  r j - a r  i n  f h a  n r o C e S S .

Then ,  we ' re  ta l k ing  abou l

B  Coun t  31  - -  I 'm  so r r y ,  I  a l r eady  add ressed

9  t ha t .

1 1

1 )  n r r a c t  i  a n  c  
"

13

L4

15

15

L1

1B
I

19

20

2L

22

T h : n l z  t a r r  ' l ' h : n l z  r r a n  r r a r r r  m r r a h
r r r q r r I  y v u  v v ! ) /  r , v ! r i r

, I I I n . ; E  S T E T N I '  A n v  f  r r a l l 6 a

(No  ve rba l  r esponse  )

JUDGE STEIN :  Thank  you .

MS.  DURR:  A f l  r i se .

T h , =  h a : r i  n . '  e r  r n d <  : r l  i n r r  r n c ' r l

(Whereupon ,  a t  app rox imd  t  e .Ly

12 :08  p .m . ,  t he  HEARING v . / as

ad j  ou rned .  )

* * * * r <
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