UNITED STATES ENVIRONMENTAL PROTECQTION AG

BEFORE THE ENVIRONMENTAL APPEALS BOAR
C
WASBHINGTON, D.C.

Consent Agreement and
Final Order
CAR-HQ-2005%-xx
CERCLA-HO-2005% -3
EPCRAE-HO-2005-xx

In re:

Consent Agreements and Proposed
Final Orders for Animal Feeding
Operations

L

OROER DENYTING MOTION FORE LEAVE TCO INTERVENE

I. INTRODICTION

Cn December &, 2005, the Environmental Appeals Board
{*Board”) received a Joint motion for leave to intervene from
various community and environmental groups gseeking to become 3
party to the proceedings held by the Board on the above-captioned
matter. More specifically, the Azzociation of Irritated
Regidents, Clean Water Action Alliance of Mimnmesota, Community
Association for Restoration of the Environment, Environmental
integrity Project, JTowa Citizens for Community Improvement, and
Sierra Clubh (collectively *AIEY) moved for interventicon “in order
to appear at the December 13 hearing,™ file a brief prior to the
hearing, and participate in any additional proceedings as a
party.” Moticon for Leave to Intervene at 2 {Dec. 5, 2005}. AIR

repregsents that it contacted Robert Kaplan from EBA's Office of

' S5ee Order Scheduling Hearing and Reguesting Supplemental
Information (EAE, Nov. 18, 2005) {scheduling hearing on the
above-captioned matter for Thursday, Decembexr 13, 2008} .
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Enforcement and Compliance Assurance ("0OECA"), and that Mr.
Kaplan informed AIR that OECA has not decided whether to oppose
the metion, but that OECA does not oppose the Board granting AIR
leave to file a non-party brief. The Board has not received
anything directly from QECA on this point. However, counsel for
aix of the Respondents has filed an cbjection to participation by
AIR.? 8ee Respondent’'s Objecticons to Non-Party Participation

{(Dec, &, 2005}.

2lso on December 6, the Board received a letter from the
same community and envirconmental groups expressing theilr interest
in participating at the hearing and reguesting an opportunity to
file a memorandum to respond to the supplemental brief OECH was
to file in response to an order izsued by the Board on Novenber

18, 200%.

By this Order, the Board denies AIR’'=z reguest to intervene,
but allows AIR te file a neon-party brief pursuant to 40 C.F.R,
§ 22.11(b}). By a separate order, the Board hag alzo allowed AIR

to participate at the December 13, 2005 hearing. See Order

1on December &, 2005, Crowell & Moring LLP, counzel for six
of the Respondents {Center Fresh Egg Farm, LLF, E&S Swine, Inc.,
Fairway Farms, Greg B. Nelsgon, Roe Farm, Inc., and James A.
Zoltenko) opposed the non-party participation in this preoceeding
of the community and environmental groups.
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Granting Opportunity to Participate at Hearing and Alleocating

Time {(EAR, Dec. 8, 200%).

II. DISCUSEION
The ilntervention standards are found in 40 C.F.R. 8§ 22,11 of
the Consolidated Rules of Practice Governing the Administrative
Assessment of Civil Proceedings and the Revocation/Termination or
Suspension of Permits, 40 C.F.R. pt. 22, The standards for

granting such intervention are set forth as follows:

fa) Intervention. Any person desiring to bhecome a
party to a proceeding may move for leave to intervene,
A motion for leave to intervene that is filed after the
exchange of information pursuant te § 22.19{a) shall
not be granted unless the movant shows good cause for
its failure to file before such exchangs of
information. All requirements of these Consclidated
Rules of Practice shall apply to a motion for leave to
intervene as if the movant were a party. The Presiding
Cfficer shall grant lesave to intervene in all or part
of the proceeding if: the movant claims an interest
relating to the cause of acticon; a final corder may as a

practical matter impair the movant’s ability to protect
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that interest; and the movant’zs interest is not

adequately represented by existing parties,

40 C.F.R. § 2Z.11({a].

The burden is on the movant to show an interest relating to
the cause of action, that a final order may as a practical matter
impair the movant’s ability to protect that interest, and that
the movant’s interest is not adequately represented by existing
parties. In the instant case, AIR has failed to meet its burden.
More specifically, AIR has failed to show a significant, direct
and substantial interest in the proposed orders before us, and
has failed to perautade us that its akility to protect its

interest could be impaired by the results of this proceeding.

While we are denying AIR's request to intervens, we
nonetheless, will allow AIR to file a nen-party brief pursuant to

40 O.F.R, § 22.11l{b).

IITI. CONCLUSION
ATR iz hereby ordered to file a non-party brief by no later
than Tuesday, December 20, 2005, In accordance with 40 C.F.ER.
§ 22.11(b), any party may file a rezponse to this brief within 15

daye after sexvice of this brief.




S50 ordered.

ENVIRCHMMENTAL APPEALS BOARD

By%ﬁgmgézkp/ £ &;ﬁ,

Dated: /2 /f/ DS~ Edward E. Reich

Environmental Appeals Judge




CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Order Denying
Moticon for Leave to Intervens in the matter of Consent agreements
and Proposed Final Orders for Animal Feeding Operations, were
gsent to the following persons in the manner indicated:

By Interoffice Mail Robert A. Kaplan

(and copy by facsimile;: Bruce Ferguzaon
Special Litigation & Frojects
Divigion

Office of Civil Enforcement (2245-A)
U.5. Environmental Protection
Agency

1200 Permsylvania Ave., NW
Washington, DC 20460

202-564-0010 FaX

By 1.3, ¥First Class Mail Richard E. Schwartz

fand copy by facsimile): Kirsten L. Nathanson
Crowell & Moring LLP
1001 Pennsyivania ave., N.W.
Washington, T.C.
202-528-511¢ FhX

Erent MNewesll

Luke W. Cole

Center on Race, Poverty &
the Environment

450 Geary Street, Sulte 500
Jan Francisco, C& 54102
415-346-8723 FAX

Barclay Rogers
Fogleman & Rogexra

122 West Broadway
West Memphia, AR 72303
870-735-1682 FAX

David Eookbinder
Sierra Club

408 C Strest, NE
Washington, D¢ 20002
202-547-5009 FAX

Angel M., Latterell
11326 34F pve NE
Seattle, WA 93125
484-931-6363 FARE




By U.3. First Classe Mail: Lee Poeppe
P & W Eggs
2313 Hilltop
Anitca, Iowa S0020

Steven A, MNichcls

MCM Poultry Farm

5811 Peck Road
Arcadia, CA 21006-58E51

Mike Csterholt
Watar Works

2104 E 300 Scuth
Portland, IN 47371

Kim Wendel

Bob Wendel & Son’s Poultry
14830 Cochran ERoad

New Weston, OH 45348

K-Brand Farms
715 3len Wild Road
P.0O. Box 119
Woodridge, NY 12759

Henningsen Foodg, Inc.
Shell Egg Divigion
851 Third Street

P.O. Box 70

David City, NE gé&sgiz

Lennartz Farms
3178 5t. Peter Rd.
Ft. Recovery, Ohig 45346

Center Fresh Egg Farm, LLP
546 9 RAve. East
Oskalooga, Iowa H2577

Steven C. Badgett

Badgett Enterprisea LETID

743 Mercer Darke County Line Rd.
Fi. Recovery, OH 45848

Greg B. Nelson
8590 Quail Cirgle
Manhattan, KS &&502

Fairway Farma
328 Monterey Rd.




Franklin, KY 42134

William Brenton

Brenton Brothers, Inc.

P.G. Box 120

Dalles Center, ILowa S0063-0150

Eusaall Roe

FEoe Parms, Inc.
72368 110 St
LeRoy, MN EE9RL

Terry Finnerty
10347 W. SR 28
Dunkirk, IN 47336

Jerry and Ruth Warren
65873 E. &25 N
Unicn City, IN 47330

REonald Evans

E & 3 Swine, Inc.

2492 Mcbleys Bridge Rd.
Grimesland, N.{C. 27837

Kennethl Carreoll

O & C Farmg

4201 Hayes Mill Rd.
Godwin, N.C., 28344

Williamson Swine Farms
1325 Lisbon Street
Clinteoxn, N.C. 28328

Jameg A, Zoltenks
RR1, Box 106
Courtland, K= 569395

Fobar Farm=z LLC
8990 Peach Ridge
Sparta, MI 453245

Sapeq, DEC 8 2005 Sl /%j\

Anngﬁﬁe [

Secretary



