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NOTICS OF APPEAL AND MOTION FOR REMANI'.
ORIN TEE ALTTRNATIVf,.

ANDXTENSION OFTIME TO ['ILE APPDLI..ATEBRIEF

Respondent Mr. John P. Vidiksis, of 225 DeVilla Court, Fayetteville,

Georgia, hereby files his Notice of Appeal from the Inilial Decision issued by the

Administrative Law Judge, \Mlliam Moran, on October 10, 2@7, which was

served upon his former legal counsel, Reed Smith L.L.P. Respondent requests

oral argument on this appeal.

In particular, Respondent appeals from the factual findings and

conclusions of law set forth in Judge Moran's lnitial Decision, as follors:

(1 ) For even Counts I - 60 of the Complaint (other than Couni 10), the
determination that Respondenfs leas€ content violated 40 CFR Section
113 (bX2);

(2) For odd Counts 1 - 59 of the Complaint, the determination that
Respondents lease form content violated 4O CFR Section 1 1 3 (bX 1 );

(3) Were any violations established by a preponderance of the evidence,
the proper application of the TSCA Statutory penelty provision mandates
a di minimus penalty only.

Additionally, Respondent hereby moves the Environmental Appeals Board

to remand this Contested Case to the Presiding fficer for the proper certification

of tfie Record in this matter, or in lhe altemative, for an extension of 6O days from

November 16,2W7 to file his appellate brief on the merits.

Cornplainant has neither concuned nor denied its concunence on these

motions, as attempted contac{s by telephone commencing on the day that the



Respondent direcled counsel to seek this relief, Saturday, November 10th,

precluded zuch consultations during normal business hourg, including on

Monday, November 12th, the Veteran's Day holiday. Completion and filing of

these motions on Monday, November 12th was further dictated by a long

standing commitment requiring counsel to be in North Carolina to give a speectl

ftom Tuesday, November 13th through Thursday, November 15th.

Date: November 12.2@7
A. Onsdorff, Esq.

Pro Bono Counsel for
John P. Vidiksis

Counsel contact information:
225 Windsor Avenue
Haddonfield, N.J. 08033

Phone (& fax):
(8s6) 428 - 3553
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Staternent of&e Case

Due to the current posfure of this contested case record, a remand for

further proceedings before the A&ninishative Law Judge Moran is necessary to

e,nsure the preservation of Respondent's due process rights. After the September

2006 tial concluded, the Complainart filed two "motionsn; one to correct

purported errors in the tial ftanscript, and a second "sham motion" to strike from

the record portions ofRespondenfs post-trial response brief.

Complainmt's so-called Motion to Strike was a bldant and inten{ional

disregading of the EPA's Consolidated Rules of Practice, 40 C.F.R. Part 22, as it

indisputably constituted a Sur-Reply Brief responding to and attacking the

arguments presented in Respondent's post-trial response brief. Not satisfied with

having filed two post-hial very lengthy and argumentative b'riefs, Complainant

unilaterally filed a third post-trial brief served upon counsel for Respondeirt on

December 15, 2006.

As Complainmt's filing of its de-facto Sur-Re,ply Brief was unauthorized,

Respondent was not afforded under the Cmsolidated Rules, the right to file a Sur-

Reply Bdef responding to the arguments advanced in either Complainmt's post-

trial response brief or in their unauthorized Sur-Reply Brief. See, 40 C.F.R.

Sectior-22.26.



In lieu of undertaking such an unauthorized fifing, Respondent sent a concise

letter to Judge Moran on December 26,2006, which, in pertinent part, reads as follows:

...Of coursq the Consolidated Rules of Practice do not allow for Post-trial Sur-Reply
Briefs, and Complainant's unilateral action in doing so without leave o'f the Ccnrrt
egego$ly continues the pattern of abuse of process by Complainant to the severe
financial detriment of Mr. John Vidiksis.

Accordingly, in ords to mitigate Mr. \'idiksid damages, Respondent will limit this
response to a brid staterneflt as to why Your Honor slrould not accept into the record, nor
consider, Cornplainant's de-tacto Post-trial Sur-Reply Brief af this time. Should Your
Honor deem this motion to be properly fild Respondent will then request lmve of the
Corrt to file a wbstaffi]'e{.1ur-Reply Brief as well.

In conclusiorq thereforg as Respondent did not offer a copy of the affidavit of Ms.
Leanna Beam to establish the truth of the statements contained therein, but ordusively to
esrablish that Complainant lnew of the content of her affidsvit since June of 2006 this
frivdors "Motion to Strike" shordd be perernptorily rejected without Respondent being
put to the burden of a costly further response thereto. (Copy of 12/26/06 letlet
attached at Tab A.)

Nonetheless, despite the Respondent's formal plea to be afforded equal access to

the Court in making its pre-ac$udication arguments, the Presiding Officer (to the best of

Respondent's knowledge) did not respond to either the Complainant's purported Motion

to Strike or to the Respondent's letter of December 26,2006.

Accordingly, at this pofut in time, the contents of the actual Case Record is

undetermined and undeterminable by the Environmental Appeals Boud, unless and unUll

responses to the follo\dtrg questions are obtained:

. Did Admidstrative Law Judge Moran consider the matters
presented in the Complainant's purported Motion to Shike?



. Did the Presiding Officer include the contents of this de-
facto Sur-Ref,y Brief into the Case Record without affording the
Respondent any opportunity to file his own Sur-Reply Briefl

These due process conc€rns are not insubstmtial technical oversights by

the Presiding Officer. They are made eveir more egregious, in light of the case

record as s€t forth hereinbelow. Complainant consistently conducted its

prosecution of this matter in a mnrner calculated to undennine the ability of the

Respondent to obtain an expeditious, fair and efEcient a{iudication of the

controversy at hand. The following are two egregious examples, which amply

demonstrate the Complainant's abuses of the Consolidated Rules of Praotice;

(l) Complainart filed a frivolous 'Motion for Discovery or in the
Altemative Motion in Limine", seeking information regarding the
Respondent's finances, notwithstaudiug the fact that Responde'nt
had long since withdrawn any Inability to Payu defense. (Copy of
Respondent's Opposition attached at Tab B). While this motion
was denied, Respondent was compelled to expend time,
effort and a not inconseque,ntial portion of his dwindling defense
budget needlessly at a crucial period of time shortly before the
commencement of trial.

(2) Complainmt ooncurrently refused to delete from its trial
exhibits, privileged and confidmtial setde,ment communications,
presented in a highly prejudicial and intentionally misleading
rnaoner, thus compelling Respondent to engage in expensive and
time-consuming motion practice. Complaiumt persisted in
offering this egregiously prejudicial md privileged material at the
trial, at which point the Presiding Offioer finally nrled that these
misleading settlement negotiations communications would be
expunged from the record and redacted from the Complainant's



Exhibit 86. (See, Tr.Vol. II; pages 176 - 1791' copy of relevant
pages attached at Tab C )

This pattern of blatant disregard for the Consolidated Rtrles of Practice (40

C.F.R. Section 22.22 exphatly prohibits evidenoe of sefflement communications

subject to the Federal Rules ofEvidence, Rule 408) has significantly prejudiced the

abrlity of the Respondent to defe.nd himself against the Compla"ra"t's allegations

of TSCA violations on their purported merits.

In light of the Complainant's pattern of violations of the Consolidated

Rules of Practice, it is necessary to ascertain whether the Presiding Officer

rejected Complainanfs improper Sur-Reply Brief or whether he did, indee4

consider the arguments contained therein. This certificatiom is crucial to the

arguments of rwersible error Respondent wiil pursue, either before the

Environmental Appals Board, or in judicial review.

Accordingly, Respondent hereby requests that this Initial Decision be

remanded for proper certification of the record, to wit:

(l) A ruling on Complainant's Motion to correct purported errors
in the trial transcript; and

(2) A ruling on Respondent's Opposition to the consideration of
Complainmfs unauthorized Sur-Reply Brief.



ARGUMENT

THIS CONTESTED CASE SHOULD BE REMANDED TO TTIE
PRESIDING OFFICERBECAUSE TTIE RECORD HAS

NOT BEEN PROPERLY CEKIIFIE.D

The Complainant's consistent patt€rn of frivolous motior practice, and

the proffer of privileged communications for inclusion into the trial record, as

admissible evidenoe imposed substantial md unjust trmsaction costs, as well as

dissipating limited pre-trial time and scarce resowoes that Respondent needed to

devote entirely to preparing for the adjudication of the purported merits of this

Contested Case.

A rernand of this matter is therefore necessary to establish the full extsnt

of the intentionally imposed prejudice to Respondent caused by Complainrot's

violations of the Consolidated Rules of Practice,

Moreover, due process intrinsically requires that the

Environmental Appeals Board be apprised defiuitively as to the firll content of the

trial record to be examined and adjudicated upon appsal. It is an axiomatic

principle of due process that the appellate review of trial proceerftngs entail

absolute oertainty as to the trial record, including the production of an accurate

transcript of the trial testimony, as well as what filed motions were accepted iuto

the record, reviewed and/or ruled upon by the Presidiug Officer.



While Respondent's counsel has chmged (now twice) in the post

trial period, Respondent has not been inforrned that either of the Compl+nant's

two post trial motions were ever ruled upon by the Presiding Officer. That lack

of certainty as to what matters were considered by ALJ Moran, and if considered

what if any portions of the Initial Decisior were, or were not, impacted by such

consideration de,nies the Respondent potentially crucial infomration upon which he

may well base a entire discrete argument of reversible error when this Contested

Case is adjudicated on its merits.

Altematively, Respondeirt has had retained Pro Bono appellate counsel

only since November 2,2007. As the kritial Decision is very lengtly (33 pages),

and was in preparation by the Presiding Officer for more than thirteen months, it

would be inconsistent with the princples of fundament fairness for the

RespondenVAppellant to be required to review, evaluate for reversible error md

complete his preparation and filing of a brief on these identified issues in but

fourteen davs.

CO}'{CLUSION

This matter should be remanded for certification of the trial record

because cwrently the matters to be adjudicated on appeal ae undeterminable by

the Environmental Appeals Bord. Alternatively, in order to allow the



RespondenUAppellant to prepare his brief on the merits of this appeal, and as there

is no prejudice to ihe Complainat in affording Respondent due process pursuant to

principles of fundamental faimess, the Environmental Appeals Board should issue

an Order extending the deadline for the filing of Respondent's brief for an

additional 60 davs from November 16-2007.

Respectfi rlly submitte4
, ) , ,  n6--)Mllcu"/,,ff

KeithA. Onsdorff, Esq-
Pro Bono Counsel
For Respondent
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Reed Smith uP
Plincelon Fofiestal M,lage

136 Main Str€€t - Slite 250
Princeto , NJ 08540-7839

609.987.0050
Fax 609.951-0824

l(6hh A. Orrrdorf
Dired Phono: 609.520.60?7
Email: konsdofi@reedsmith.com

Vw Federal F4ress Ovewight Delivery nnff06

November 9, 2007

Honorable William B. Moran
Admini strative Law Iudqe
U S. Environmental ?roiection Agency
Ariel Rios Building
1200 Pennsylvania Avenue, N.W.
N{ail Code: l90OL
Washington, DC 2M6O

RE: In the Matter of John P. Vidiksis, Respondent
DocketNo.TSCA-03-?00s-0266,, ' ,

Dear ludge Moran:

Please accept thi$ letter as Respondent's Opposition to the Complainant's frivolous "Motion to
Strikg" received in this office on Decimber 15, 2ffi6, in the above-refeienced matt€r. Complainant, in a
transparenl ruse, has couched its de facto Sur-Reply brief as a motion merely to respond to arguments
proffered by Respondent in his ReXrly Brief filed on or about December 4, 2006. CiF cqrse, tfie
Congolideted Rules of Practice do not allov/ for Post-trial $ur-Replv briefs- and Complainant's unilateral
action in doing so without leave of Court egregiously mntinues tfre pattem of abus€ df process by
Complainant 6 the severe financial aetrimirt-olMr. John Vidiksis.'

Accordingly, in order to mitigate Mr. Vidiksis' damages, Respondent will limit this response to a
brief statement alto why Ycnr HonJr should not accept intoitrd recoiA, nor consider, Comphihant's de
facto Post-trial Sur-Reply briefat this time. Should Your Honor deem this motion to be properly filed,
Respondent will then rb{uest leave ofthe Court to file a substantive Sur-Reply brief as well.

Complainanr'o "Mgtion to Srrike" seeks to har'e deleted from Respondent's Reply brid"... the
4tdryt of r.eanna Beam. The affrdavil as well as any roference thereto'in Respondeitrs Reply brief
should be stricken from the record as such us untimetv- irretevant or undulv reodtitious and laclis eood
cause." (Complainant's Motion, p.l, lines &10). Th6 reason this "Motion-" isblatantly frivolous is that
Respondent hds NOT offered the Bdam affidavit into widencg nor was it included in his Reply brief to
establish the truth ofrhe facts as set forth therein.

Complainant's initial post-trial brief disingenuously castigated Respondent for his purported'lrnwillingndss" to offer the tistimony of Ms. ge;n at niai to sufport his defense of futl cirmpliance,
superior to the minimum compliance demanded bv Comrlainant. Accordinelv. as all the facts contained
inMs. Beam's a{fidavit, previbusly served upon iomplainant on or about Jine23, 2006, were elicited
into widence during the iross-exairination oTtrntu. Caito, its p'roffer in this nefly lirief was exclusively

EwYoRX+Lol'lDo.LoaAi{oELE6.PARBaaAIFRA crscor\ra6flt}lo?oN,D.c..PHtr,AD€LpHtA.Prfl$BURoH.oAKut{o

ntu lcH i FftlrcElofl r dRTHEf,],t vtRGNtA.W&MN6TO*.IEWARX ]EtRUtN6]tA . U.K.CEMTURY CIty ] RlgHUOltD

r e e d e m i t h . c o r f l



Honorable William B. Moran
November 9, 2007
Page2

Enclosure - Certificate of Service
c Donzefia W. Thomas, Esq.

Mr. John P. Vidiksis
KAO/amd

ReedSmith

for the limited purpose of rcbutting Complainant's false representation tlat during this thre+day trial, he
had promised to offer an o<culpatory witness, but had failed to do so. It is indispuably propef, to have
submined to Your Honor a copy of tle Beam affdavit which, when the original was filed in support of
Respondent's Motion for Partial Dismissal, became a part of the record in this litigation.

For th&t reason alone, Complainant's "Motion to Sfiike" is nonsensical. It appears that the only
"real relief" that Complainant had sought by this motion was to strike from the record the COPY of the
Beam affidavit filed as an attachmernt to Respondent's Post-Trial Reply brief. As Complainant has not
(nor can it do so rationally) sought to expunge from the record tbe odginal Beam affidavit, Respondent
is entirely within its rights to rgference the contents of this document for the sole purpose of conecung
the post-trial brief misrepresentations of Complainant.

In conclusion, therefore, as Respondent did not offer a copy of the affidavit of Ms. Leanna Beatn
to establish the ftsh ofthe staternerits contained thereir\ but exclusively to establish thar Complainant
krew of the content ofher affidavit since June of 2006, this frivolous "lvlotion to Strike" should be
peremptorily rejected without Respondent being put to the burden of a costly further response thersto.

Rospectfu lly submitted,

/s/
KEITHA. ONSDORFF
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IN THE MATTER OF:

JOHN P. VIDIKSIS and

KATHLAEN E. VIDIIGTS

RESPONDENTS

:Docket  No:  TSCA-03-2005-02 66

REPI/Y
OR

RSSPONDENT, iIOIIN VIDII(SIS'
TO COMPI,ATNAI{T'g UOTION E1]R DISCO\IERY

IN TTIE ALTERNATTVE }4OTION IN TIMINE

Ju ly  _ ,  2006

Keith A. Onsdorff ,  Esq.
Reed Smith ttP
Princeton Forrestal V111age
136 Main  St ree t
Su i te  250
Princelon, New Jersey 08540
609-520-6021



STATEMENT OF .t lrDISPUrED Flq4Tg

By Motion dated ,June 22, 2006, Complainant has init iated

motion practice which Ls burdensome, needless, and expensive, as

the rel ief sought has already been ful ly accented to by

Respondent, ,John P. Vidiksj-s. In i ts fn Linine rnotion, the

Region seeks discovery ortr or in the alternative, an Order

barring the RespondenL from offering evidence at trial- on his

already abandoned and withdrawn "Abil- i ty to Pay" Defenses.

By letter dated June 1, 2006, Respondent waived his Abi l i ty

to Pay defenses informing opposing counsel that:

\ .  .  .as Respondent's j-nformed view of his
penalty exposure is perceived to be de minimis,
he hereby wlthdraws hls Inabi l l ty to Pay
Defenses, so that the Coraplaj-nant can eliminate
the need to proffer any f inancial proofs
relevant to the now moot issue, no longer in
dispute between the part ies hereto. I  Look
forward cont inuing to work
coopera t ive ly . . . to  l in i t  a l l  burdensome and
irrelevant tr ial  proceedings. please cal l  me
to discuss these matters further at your
earf iest convenience,,.  (See Attachment Four to
Conplainant, s Motion for Discovery) .

Compla inant ' s  response to  Mr .  V id iks is  ,June 1 ,  2006 lecrer

waiving his r ight to lnterpose an Inabi l i ty to pay Defense vras

the June 22, 2006 motion seeking discovery or sanctions on a

colnpLetel-y moot issue. In i ts brief in support of i ts Motion,

Conplainant states that i t  found Respondent's June L, 2006

waiver  to  be  unsat is fac to ry  o r  o therw ise  no t  su f f i c ien t ly  c lear



to achieve cLosure. of course, Complainant had three weeks t ime

to consult with opposing counsel regardinq i ts purported

concerns as to clari ty or f inal i ty, but did not endeavor to

obviate the substantial burden i t  has needlessly imposed on the

Court and Respondent by this fr ivolous motion practice.

Sti l l  hopingi to avoid the expense and diversion of t ime and

attention from lhe pending disposit j-ve motions, counseL wrote to

Conplainant on June 28, 2006, seeking concurrence on the

part ies' joint subnission of a order on Consent memorial izing'

the  Waiver  o f  the  Ab i l i t y  to  Pay  Defenses  by  Mr ,  v ld iks is .  (See

Respondent's June 28t 2006 letter; attached as Exhibit  One), As

of today, no response from the Region has been received,

agreeing (or not) to submit an appropriate order to the Court

menorial izing Respondent's waiver and withdrawal of his

Aff irmative Defenses Five and Six,

coNcLUsroll

AccordingLy, without Complainant 's concurrence, Mr.

Vidiksis hereby submits a proposed Order, which upon execution

by the Court wi l"1 mernorial ize his withdrawal and waiver of his

Abi. l i ty to Pay defenses (Proposed Order attached as Exhibit

Two) .

July _, 2006

a

Respectful ly submitted,
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L  UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

2 Lu3':::il lil"".
Ph i lade lph ia ,  pennsy l van ia  79LA3_2029

3_

5 IN THE MATTER OF: Volume 2

6

7 , IOHN P .  Vidi  ks i  s Docke t  Nc .  TSCA-  0  3  -? ,005 -0266

I

9

LO

11

L2 T h e  a b o v e - e n t i t l e d  c a u s e  c a m e  o n  f o r

13  hea r ing  a t  t he  I r v i s  O f f i ce  Bu i l d ing ,  Commonwea f th

14  Avenue  and  Wa lnu t  Avenue ,  5 th  F loo r ,  Cour t  Room #2 ,

15  Har r i sbu rg ,  pennsy l van ia ,  L71 t2O,  on  Monday ,  Sep tember

16  26 ,  aL  9 :30  a .m . ,  be fo re  W i l l i am  B .  Mo ran ,  Un i t ed

I1  S ta tes  Admin i s t ra t i ve  Law Judge .

18

19

20

2I

22

23

24

25

ONIGflNA
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I  desc r i p t i ons  o f  v i o l a t i ons  ; r nd  t he  dssoc ra ted  pena l t y

2  fo r  t he  v io la taons  based  on  the ,  ou r  en to . r cemen t

3  response  po l i c y .

A e, Does this appear to be a complete and
5 accurate copy of your penar.ty car.curation that was
6 performed?

1  A ,  yes ,  i t  does .

8  MS.  THOMAS:  you r  Honor ,  a t  t h i s  t ime
9  I 'm  gonna  en te r  i n to  the  reco rd ,  Comp la inan t  Exh ib i t

10  86 .

11  MR.  ONSDORFF:  you r  Honor ,  f  ob jec t .
12  JUDGE MoRAN:  Ma te r ia  I .

73  MR.  ONSDORFF:  Ma te r ia l -  on  page  9  EpA
74  10? l  o f  wh ich  i s  p r i v i l eged  and  con f i den t i a l

15  se t t l emen t  nego t i a t i on  d i scuss ions  and  i s  no t
16  app rop r ia te  fo r  ev idence  i n  rega rds  to  any  ma t te r  f o r
1 ' l  You r  Honor .  We  had  a  mo t ion  i n  L im ine  ask ing  tha t
18  tha t  ma te r ia l  be  redac ted  and  no t  con ta ined  i n  th i s
19  documen t ,  and  they  re fused  and  they , re  t r y ing  to
20  en te r  t h i s  documen t  w i th  a  s ta temen t  i n  he r

2L  d i scuss ions  du r lng  se t t - l emen t  nego t -Lacaons  be tween
22  t he  - -

23  JUDGE MOMN:  Wh ich  page ,

24  Mr .  Onsdo t : f  f  ?

25  MR.  oNSDORFF:  I t , s  page  1071  Ba tes

Page I ?6



1  Number  1071 ,  I as t  t h ree  t imes ,  ac t_ua l l y  o  d r scuss ion

2  commences  on  10?0  supp lemen ta l  env i ronmen ta l

3  p ro j ec t s ,  and  con t - i nues  down  the  t op  o f  page  1071 ,

,  r " ,  i r  r  unders. " : : ' r : " : : " " . "^ : : . : " : . : " . ' " . : : . " - " . .

6  i t  says  - -

7  MR.  ONSDORFF:  Supp lemen ta l

8  Env i ronmen ta f  p ro jec t .  The  recomnended  t ype  o f  se t

9  fo r  t hese  cases  i s  a  Lead  haza rd  r i sK  reduc t i on .  The
10  p ro jec t  t yp l ca f r y  i nvo fves  w indow rep racemen ts ,  such
11  p ro jec ts  can  resu l t  i n  a  do .L la r_ f  o r_do l - l a r  reduc t i on

f2  j , n  base  pena l t y .  Responden t  was  to fd  abou t  t he

13  ava i l . ab i l i t y  f o r  t . h i s  t ype  o f  pena l t y  reduc t i on  bu t
L4  he  was  no t  i n te res ted  i n  i t ,  Number  1 ,  I , ve  a rgued

15  t ha t  t ha t ' s  a  f a l se  s ta temen t  and  I  don r t  wan t  t o
16  l i t i ga te  tha t  i ssue ,  bu t  s ince  i t ' s  no t  admiss ib r ,e

L7  ev idence ,  s ince  i t  was  an  exchange  tha t  occu r red  i n
18  se t t l emen t  i n  ADR,  i t  ough t  no t  t o  be  pa r t  o f  t he

19  reco rd .

20  JUDGE MORAN:  Okay .  Le t  me  hea r  f rom

27  Ms .  Thomas  on  t . na r .

22  MS.  THOMAS:  you r  Hor lo r ,  exp ressed  to
23  my  a t ten t i on  I  be l i eve  tha t  you  ru_Led  on  th i s  : - ssue
24  in  rega rds  to  a  mo t ion  i n  L j .m ine  by  cne  Responder ) t .

25  I  don ' t  r eca f l  exac t l y  r vha t  t ha t  __

DepoDepot 866.J37.6337 - www.depodepot.com
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1  i  don , t  r emember  when  I  r u l ed  on  i t  t o

2  be  hones l .

3  MS.  THOMAS:  I  t h ink  he  men t ioned  i t

4  was  a  non - i ssue  t ha t  __

5  JUDGE MORAN: .  I  have  my  ru fes  w l th  me ,

6  bu t  re f resh  my  reco l l ec t i on ,  do  you  remember  me

7  ru l i ng  on  i t ?

8  MR.  ONSDORFF:  yes ,  you r  Honor .  you

9  sa id  tha t  you  wou ld  no t  cons ide r :  any th lng  wh ich  was

10  con f i den t i a l  and  p r i v i l eged  se t t l emen t  exchanges .

11  JUDGE MoRAN:  We1 l ,  o f  cou rse ,  okay .
7?  MR.  ONSDORFF:  And  you , re  no t  gonna

13  cons ide r  i t  I  don ' t  wan t  i t  t o  be  i n  t he  reco rd ,

14  JUDGE MORAN:  Here ,s  my  ques taon

15  though  fo r  Ms .  , I homas .  
Th rough  th i s  wL tness ,  i s

16  the re  any th ing  i n  t he  penaJ - t y  po l i cy  tha t  t . aLks  abou t

r7  i n  t he  compu ta t i on  o f  a  pena l t y  one  o f  t he  fac to rs  i s
18  whe the r  a  Responden t  ag rees  to  a  SEp?

19  MS.  THOMAS:  yes ,  you r  Honor .  Under

20  - -  f n  t he  se t t  l  emen t  con tex t  under  the  pena l t y  po l i cy

2L  you  can  .Look  a t  a  SEp  to  he lp  n i t i ga te  the  pena f t y ,

22  The  En fo rcemen t .  Response  po l i cy  does  men t lon  SEPS as
23  an  ad jus tmen t  f ac to r  as  a  cons ide ra t i on  fo r  pena l t y
' 24  

m i t i qa t i on ,  so  i t ' s  some th ing  EpA  does  cons . rde r .

25  Howeve- r  t h i s  cons ide red  a t  t he  se t t l emen t  t ime  i t , s
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1  no t  app l i cab le  and  we , re  i r - r  l i . t i ga t i on ,  , cause  we

2  don ' t  o rde r  Responden ts  to  do  SEPS,  bu t  v ie  do  l ook  a t

3  i t  i n  t he  se t t l emen t  con tex t  on f y .

4  JUDGE MORAN:  okay .  Then  I  ag ree  w i th

5  Mr .  Onsdor f f  based  on  you r  rep resen ta t i on  tha t  t he

6  SEP re fe rences ,  beg inn ing  on  Lhe  bo t tom o f  page  B ,

7  and  i t ' s  on l y  C ,  Mr .  Onsdo r f f ,  r i gh t?

I  MR.  ONSDORFF:  Tha t , s  co r rec t ,  You r

9  Honor .

1 .0  JUDGE MORAN: .  Okay .  C  w i l l  have  to  be
11  redac ted .  Thank  you .  Thank  God  they  have  you  he re .

_ 'L L  t  n a n k  y O U .

1 3  M R .  O N S D O R F F :  I f  w e  c a n  g o  o f f  t h e

l -4 record for  a moment?

15  JUDGE MORAN:  yes .

16  (O f  f  t he  reco rd  by  Mr .  Onsdor f f )

11  , fUDGE MORAN:  We, re  on  the  reco rd .

18 a. Okay. Before the break we $e!e

19 talking about comprai.nant Exhibit g6, and r believe
20 Ms. Beale was ma.king sone redactions.

2 t  JUDGE MORAN:  yes ,  and  I ,m  g lad  you

22  men t ioned  tha t ,  because  wh i fe  you  were  ou t  o f  t he
23  room Ms .  Bea le  has  p rov ided  me  __  Ms ,  BeaLe  be ing  the
24  EPA a ide  i n  t h i s  case ,  has  p rcv idec r  me  w i l h  redac ted

25  pages ,  EpA Ba tes  Number  I f f iA ,  707L ,  and  the
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Certification of Pro Bono Counsel

Keith A. Onsdorff, as Pro Bono Counsel for Respondent, herern
certifies and affirms that:

1. As an employee of the law firm Reed Smith, L.L.P., I represented
the Respondent, Mr. John Vidiksis, at the September 2006 trial conducted by
the Presiding Officer, William Moran, in this Contested Case.

2. Upon my departure from this employment on February I,2007,I
became the General Counsel for a small manufacturing company, Liquid
Fence, Inc., located in Brodheadsville, Pennsylvania. Accordingly, Reed
Smith filed with the Region III Hearing Clerk, the ap,propriate substitution of
counsel, noting my withdrawal from the representation of Mr. Vidiksis.

3. Nonetheless, on an unknown date in mid-October of 2007, the
Presiding OflEcer's Initial Decision was mailed to me at my previous
employer's Princeton, New Jersey offices. Upon its receipt and reading,
discussions were initiated arnong myself, Mr. Vidiksis, and Reed Smith
attorneys Mr. Louis Naugle, the Enviroumental Group Practice Leader and
resident partner in Reed Smith's Pittsburgh, Pa. office, and Mr. Thomas
Burns, who had acted as co-counsel for the representation of Mr. Vidiksis.

4. Without waiving any privileged communications between Mr.
\[diksis and his prior attorneys at Reed Smith, the outcome of those
discussions was the withdrawal of Reed Smith as Respondent's appellate
counsel. Thereafter, on November 2,2007,I agreed to repr€sent Mr. Vidiksis
before the EPA's Environmental Ap'peals Board on a Pro Bono basis.

5. While I do not know the date of service of the mis-addressed Initial
Desision by Judge Moran, Reed Smith has informed me that it believes that
the Respondent's Notice of Appeal and brief on the merits of his appeal must
be filed by no later than November 16,2007.

6. Due to the constraints of time, as well as my stafus as Pro Bono
Counsel, filing a Motion for Reconsideration by the Presiding Officer was not
a viable option, nor, due to this very recent re-substitution of counsel, has the
Respondent be€n afforded a sufficient period of time to prepare his appellate



brief on the purported merits of the Complainant's case. Accordingly,
Respondent has directed me to file a Motion for Remand, or in the altemative,
for an additional 60 days to file his brief on the merits of this appeal.

/&^/r /2, zooT



BIFORE TEE
UNITTD STATES

ENVIROI{MENTAL PROTECTION AGENCY
E}TVIRONMENTAL APPEALS BOARI)

In the lVlatter of:

John P. VidiksiN
225 DeVilla Court
Fayetteville, GA 30214 Dock€r N o. TSCA-0&200!0266

ORDtrR

Good Cause having been shown, it is hereby ORDERED that this

Contested Case is remarded to the Presiding Officer for his certification of the

trial transoipt and post-trial motions and brbfs considered in making his lnitial

Decision.

Date for the Environmental Appeals Board



In the Mafier of:

John P. Vidiksis
225 DeVilla Court
Fayettevillg GA 30214

BEFORETHE
I]MTED STATES

E}IVIROI{MENTAL PROTECTION AGENCY
E.ITIVIRONMENTAL APPEALS BOARD

U.S. EPA Ilocket No. TSCA-0$200$0265

ORDER

Good Cause having been shown, it is hereby ORDERED that the

Respondent/Appellant shall file and serve his brief on the merits in this Contested Case

by 6O days trom November 16,2Co7.

Date for the Environmental Appeals Board



CERTIFICATE OF SERVICE

Respondents counsel hereby certifies that the original (and five copies) of

this Notice of Appeal, Motions and supporting b,rief on behalf of Respondent has

been filed with the Presiding Officer and the Clerk of the Environmental Appeals

Board as follows:

Administrative Law Judge Wlliam B.Moran
U.S. E.P.A.
ARIEL RIOS BUILDING
1200 Pa. Avenue, N. W
Mail Code 1900
\Afashington, D.C. 20460
(Copy only via regular mail)

Clek of the Environmental Appeals Board
Suite 600
1341 G Street. N.W.
Washington, D.C. 20005
(Original and 5 copies via UPS delivery)

Copies of this Notice of Appeal, Motions and supporting brief have heen

served upon the Regional Hearing Clerk and counsel for the Complainant as

follows:

Lydia Guy
Regional Hearing Clerk
U.S. EPA - Region lll
1650 Arch Street



Philadelphia, PA 19103

Dometta W. Thomas, Esq.
Assistant Regional Counsel
U.S. EPA - Region lll
1650Arch Street
Philadelphia, PA 19103

Russell S. Swan, Esq.
Assist€nt Regional Counsel
U.S. EPA - Region lll
1650 Arch Street
Philadelphia, PA 19103

(All Region Ul recipients served via UPS delivery service.)

November 12.2007

Keith A. Onsdorff, Esq.


