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ACRONYMS AND ABBREVIATIONS

ACM Asbestos Containing Material

ARAR Applicable or Relevant and Appropriate Requirements

ATSDR Agency of Toxic Substances and Disease Registry

bbls. Barrels

Bear Stearns Bear, Stearns N.Y ., Inc.

BGL Below ground level

BGS Below ground surface

bpd Barrels per day

CERCLA The Comprehensive Environmental Response, Compensation, and Liability
Act of 1980, 42 U.S.C. § 9601, et seq.

COB Cushing Oklahoma Brownfields, LLC

COC(s) Chemical(s) of Concern

EAB Environmental Appeals Board

EPA United States Environmental Protection Agéncy

ESD Explanation of Significant Differences

HF Hydrofluoric

HRS Hazard Ranking System

Hudson Hudson Refining Co., Inc. and Hudson Oil Co., Inc.

IQAT Independent Quality Assurance Team

Land O’Lakes | Land O’Lakes, Inc.

or LOL

LNAPL Light Non-Aqueous Phase Liquid

LTU Land Treatment Unit

NCP National Contingency Plan

NESTF North East South Tank Farm

NFRAP No Further Response Action Planned

NPL National Priorities List

ODEQ Oklahoma Department of Environmental Quality

OPA Oil Pollution Act

Petition Land O’Lakes’ Petition for Reimbursement under CERCLA Section 106(b)

and for Relief for Constitutional Violations
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PHA Public Health Assessment

PRP Potentially Responsible Party

QA/QC Quality Assurance/Quality Control

Quantum Quantum Realty Company, L.C.

RA The Remedial Action required by the ROD and UAO

RCRA Resource Conservation and Recovery Act

RD The Remedial Design required by the ROD and UAO

Refinery Hudson Oil Refinery located in Cushing, Oklahoma, f/k/a Cushing Refinery

RIFS Remedial Investigation/Feasibility Study

ROD EPA’s Record of Decision dated November 23, 2007

SAOC Soil Area of Concern

Site Hudson Oil Refinery Superfund Site located in Cushing, Oklahoma, f/k/a
Cushing Refinery

SOW EPA’s Statement of Work issued as Attachment 3 to the UAO

TEL Tetraethyl Lead

UAO Unilateral Administrative Order issued by EPA on January 6, 2009

USR Collectively, U.S. Refining and Marketing Company, Inc. and U.S. Refining,
LR,

Western Western Environmental of Oklahoma, L.L.C.

Weston Roy F. Weston Company (EPA Contractor)
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L. INTRODUCTION

Land O’Lakes, Inc. (“Land O’Lakes” or “LOL”) is a Minnesota, member-owned,
agricultural cooperative corporation originally formed in 1921.! Among other business lines, it
is a producer and marketer of dairy food products-and agricultural supplies. Refining of
petroleum products is not part of Land O’Lakes’ business lines. Land O’Lakes has never
directly owned or operated a petroleum refinery.

Land O’Lakes never owned or operated the former Hudson Refinery f/k/a Cushing
Refinery (“Refinery”) at the Hudson Oil Refinery Superfund Site (“Site”’) in Cushing, Oklahoma.
Despite this, the United States Environmental Protection Agency, Region 6 (“EPA”) issued a
Unilateral Administrative Order (“UAO”)? to Land O’Lakes on January 6, 2009, pursuant to
section 106(a) of the Comprehensive Environmental Response, Compensation, and Liability Act
of 1980, 42 U.S.C. §§ 9601-9675 (“CERCLA™).?> The UAO required Land O’Lakes to perform a
remedial design (“RD”) for the remedy selected by EPA in the November 23, 2007 Record of
Decision (“ROD”) and to then perform a remedial action (“RA”) to implement the RD. A full
copy of the text of the UAO is Exhibit 1 hereto.

Before EPA issued the UAO to Land O’Lakes, three different environmental cleanup
actions occurred at the Site—one by Hudson during 1986-1994 and two by EPA during 1998-
1999 and 2002-2003. In 2006, the United States Agency of Toxic Substances and Disease

Registry (“ATSDR”) found (utilizing the same data upon which EPA issued and based the UAO)

' Cooperatives such as Land O’Lakes operate under different financial requirements and capital structures than
normal business corporations. A description of these differences and the effect of such differences, including how
the costs incurred by Land O’Lakes to comply with the UAO affects its members, was provided in Land O’Lakes’
Notice of Intent (defined herein) and is restated and incorporated here. See Ex. 24, {9 39-41.

2 The title of the UAO is Unilateral Administrative Order for Remedial Design and Remedial Action.

3 Land O’Lakes’ only connection to the Site is through a January 1, 1982 merger with Midland Cooperatives, Inc.
(“Midland”). Midland sold the Refinery to Hudson on February 1, 1977, nearly six years prior to the merger with
Land O’Lakes.
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that the Site posed no apparent public health hazard. Notwithstanding, EPA ordered the fourth
cleanup of the Site by its issuance of the UAO to Land O’Lakes. As ordered under EPA’s threat
of civil penalties and punitive damages, Land O’Lakes completed the required actions under the
UAO on June 19, 2015. Such completion by Land O’Lakes required over six and a half years
and the expenditure of over $17,000,000.*

Land O’Lakes is entitled to full reimbursement of all costs pursuant to Section
106(b)(2)(A), (C), and (D) of CERCLA for several reasons summarized here. In a nutshell, EPA
erred in issuing the UAO because it violated Federal Court Orders, ignored CERCLA’s
petroleum exclusion, ignored the operational history of the Site, violated Land O’Lakes
constitutional and statutory rights of notice, comment and participation in EPA’s remedy
selection process, and ordered Land O’Lakes to cleanup areas for which Land O’Lakes is not
responsible or which are divisible.

Land O’Lakes, as successor to Midland by merger, is covered by and the beneficiary of
the protections from environmental liability it received in Federal Court Orders relating to the
Site. The United States District Court for the Western District of Oklahoma entered a 1987
Final Consent Decree and 1994 Order for Closure of the Final Consent Decree (“Closure
Order”) regarding the Site in United States of America, Plaintiff v. Hudson Refining Co., Inc.,
and Hudson Oil Co., Inc., Defendants, United States District Court for the Western District of
Oklahoma, Civil Action No. 84-2027-A. The Final Consent Decree and Closure Order were
entered over four years, and over a decade, respectively, after all refining operations ended at the
Site in December 1982. The Final Consent Decree and Closure Order provided protections

from liability to Land O’Lakes for the Site. These protections included a covenant not to sue in

4 Provided as Exhibit 22 hereto is a USB flash drive with a complete copy of the UAO administrative record as
maintained by Land O’Lakes.
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the Final Consent Decree and a release from liability and termination of obligations in the
Closure Order. Land O’Lakes, therefore, is not liable pursuant to Section 106(b)(2)(C) of
CERCLA. On June 23, 2015, Land O’Lakes filed its Declaratory Judgment Complaint in the
United States District Court for the Western District of Oklahoma, Case No. 15-863-L, to
enforce the Final Consent Decree and Closure Order against EPA.

Additionally, almost all of the RD/RA activities required by EPA’s UAO, which
implemented the ROD, ignored CERCLA’s petroleum exclusion. Numerous reports and studies
fully characterized the Site, and EPA knew that CERCLA-excluded petroleum materials were
located throughout the surface and sub-surface of the Site. Numerous companies operated the
Site as a petroleum refinery from 1915 until Hudson shut down refinery operations on
December 30, 1982. In the UAO, EPA ordered Land O’Lakes to remediate large areas of
petroleum-excluded materials. Land O’Lakes is therefore not liable pursuant to Section
106(b)(2)(C) of CERCLA because of the petroleum exclusion.

Moreover, the UAO and ROD required Land O’Lakes to engage in RD/RA activities for
areas of the Site for which Land O’Lakes cannot be liable under CERCLA because of conditions
occurring after the sale of the Refinery by Midland to Hudson.” These areas were either:
(i) never owned or operated by Midland; (ii) not attributable to Midland due to subsequent
activities after Midland’s sale of the Refinery; or (iii) not attributable to Midland because they
are divisible under CERCLA. Land O’Lakes is therefore not liable for these areas pursuant to
Sections 106(b)(2)(C) and 107(a) (1) and (2) of CERCLA.

In addition, Land O’Lakes is entitled to reimbursement because the UAO, and the

RD/RA activities it mandated, were arbitrary, capricious, or otherwise not in accordance with

5 Land O’Lakes, as the successor to Midland by merger, is not an owner, operator or other responsible party under
107(a) of CERCLA for disposal after Midland’s 1977 sale of the Refinery to Hudson. 42 U.S.C. § 9607(a)(2).

3
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law pursuant to Section 106(b)(2)(D) of CERCLA. For example, the UAO and ROD required
Land O’Lakes to engage in RD/RA activities for areas of the Site that had no CERCLA
“hazardous substances.” To the extent the UAO and ROD required RD/RA activities in these
areas, the UAO and ROD are arbitrary, capricious, and not in accordance with law.

Another example is that the ROD’s soil remedy required Land O’Lakes to conduct
excavation and removal of “visual contamination,” which ultimately became the principal
remedial driver for required RA soil activities at the Site. However, the ROD did not define
“visual contamination.” The ROD instead necessarily left its definition to EPA’s field personnel
to make arbitrary, subjective, and unsupported visual (eyesight) decisions in the field, which
changed from day-to-day, as to what constituted “visual contamination.” Neither the ROD,
EPA, nor its field personnel had any objective criteria, data, or chemical analysis to determine
what constituted “visual contamination.” Moreover, soils with “visual contamination” are all
subject to CERCLA’s petroleum exclusion. More perplexing still was that the ROD allowed the
excavation of chemical exceedances in soil (determined by lab testing) to terminate at two feet
below ground surface (“BGS”), but required the excavation of “visual contamination” to
unlimited depths without objective lab analytical data. To the extent the UAO and ROD required
Land O’Lakes to excavate and dispose of “visual contamination,” the UAO and ROD are
arbitrary, capricious, and not in accordance with law.

Furthermore, EPA’s actions and omissions throughout the process leading to the ROD
and the UAO violated Land O’Lakes’ constitutional and statutory notice, comment, and
participation rights. Time and again, EPA failed to provide reasonable and required notice to
Land O’Lakes, as an alleged potentially responsible party for the Site, regarding key milestones,

decision points, and participation rights relating to the Site. For seven years, EPA gave Land
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O’Lakes no required notice or opportunity to comment while EPA selected the Site remedy. As
a result, EPA did not take into account all relevant factors in its selection of the remedy.
Moreover, when petitioned to remand the ROD’s administrative record for further development
with input from Land O’Lakes, EPA denied such request for Land O’Lakes’ input. EPA violated
CERCLA’s public participation requirements, the NCP, and Land O’Lakes’ constitutional right
to due process. EPA’s conduct was arbitrary, capricious, and not in accordance with law.

For these reasons and the other reasons stated in this Petition, Land O’Lakes respectfully
submits this Petition for Reimbursement (“Petition”) of $17,646,502, which is the amount Land
O’Lakes has incurred through December 31, 2014, with interest through August 14, 2015, for
compliance with the UAO.

I1. AFFIDAVITS AND DECLARATIONS OF EXPERT AND FACT WITNESSES

Land O’Lakes has obtained Affidavits and Declarations from fact and expert witnesses
regarding the Site, its history, and the actions required of Land O’Lakes in the UAO and ROD.
Land O’Lakes adopts and incorporates by reference herein the Affidavits and Declarations of the
following witnesses (presented in alphabetical order by last name):

Expert Witnesses

1. D. Keith Baugher® (Petroleum Refining Operations Expert) See Ex. 4.
2. Paul Boehm, Ph.D. (Environmental Forensics Chemistry) See Ex. 5.

3. Raymond F. Dovell (Forensic Accounting, Superfund Accounting) See
Ex. 6.

4, Bill Hathaway (Superfund Remediation and Process) See Ex. 7.
Tarek Saba, Ph.D. (Environmental Forensics Chemistry) See Ex. 8.

6. Jay Vandeven (Superfund Remediation and Regulatory Process) See
Ex. 9.

® The Declaration of Mr. Baugher is subject to Land O’Lakes’ Motion for Additional Time to Retain Substitute
Expert Witness and File Supplemental Expert Witness Affidavit, and Suggestions in Support filed simultaneously
with this Petition.
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Fact Witnesses

2 2 HE W kWM
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III. BACKGROUND INFORMATION

David Brady (Site Superintendent) See Ex. 11.

Forrest Fuqua (Former Refinery Employee) See Ex. 12.

Mick Gaskins (Former Refinery Employee) See Ex. 13.

Melissa Keplinger (Authentication Witness) See Ex. 23.

Jack Lawmaster (Project Manager) See Ex. 14.

Eldon Penn (Project Manager) See Ex. 15.

Al Williams (Former Refinery Employee) See Ex. 16.

Mary Mills Wilson (Former Land O’Lakes Counsel) See Exs. 17, 18.
Carolyn Wolski (Land O’Lakes Former Outside Counsel) See Ex. 19.
Glen Wright (Former Refinery Employee) See Ex. 20.

As required by EPA’s Revised Guidance on Procedures for Submission and Review of

CERCLA Section 106(b) Reimbursement Petitions (February 23, 2012), Land O’Lakes provides

the following background information:

Petitioner’s Information

Petitioner’s Counsel Information
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Land O’Lakes, Inc.
4001 Lexington Avenue North
Arden Hills, MN 55126-2998

Byron E. Starns, Esq.

Stinson Leonard Street LLP

150 South Fifth Street, Suite 2300
Minneapolis, MN 55402

Telephone: (612) 335-1516

Telefax: (612) 335-1657

E-mail: byron.starns@stinsonleonard.com

Mark E. Johnson, Esq.

Stinson Leonard Street LLP

1201 Walnut Street, Suite 2900

Kansas City, MO 64106-2150

Telephone: (816) 691-2724

Telefax: (816) 412-1208

E-mail: mark.johnson(@stinsonleonard.com




Mark D. Coldiron, Esq.

Stephen L. Jantzen, Esq.

Ryan Whaley Coldiron Jantzen
Peters & Webber PLLC

900 Robinson Renaissance

119 North Robinson

Oklahoma City, OK 73102

Telephone: (405) 239-6040

Telefax: (405) 239-6766

E-mail: mcoldiron@ryanwhaley.com

E-mail: sjantzen@ryanwhaley.com

Site (Facility) Information Hudson Oil Refinery Superfund Site
800 West Main Street
Cushing, OK 74023

EPA Docket Number CERCLA Docket No. 06-16-08

IV. FACTUAL BASIS

The supporting evidence presented in this Petition establishes a well-maintained refinery,
operating in sound condition and at full capacity, implementing process and environmental
compliance improvements, and with no unaddressed maintenance or environmental issues until it
was sold by Midland. Midland, the predecessor by merger of Land O’Lakes as to the Refinery,
sold the Refinery in early 1977 to Hudson. Ex. 12 (Fuqua) 99 116-21; Ex. 13 (Gaskins) § 110;
Ex. 16 (Williams) §79; Ex. 20 (Wright) 9 57-62. Until the 1977 sale, the story is a simple
one—a small, stable, well-run refinery.

After the 1977 sale, the story becomes complicated: nearly six years of refining
operations by Hudson, a 1982 shutdown of the Refinery by Hudson due to economic and other
considerations; environmental enforcement actions; an EPA-directed and site-wide
environmental investigation and remediation; subsequent Federal Court release of liability;
multiple sales of the Refinery (a virtual revolving door of bankrupt owners, operators, and

suitors); multiple formulated and then abandoned plans to rehabilitate and restart refining
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operations; a large, but short-lived, crude oil storage operation; destructive, illicit, and polluting
salvage operations; litigation; vandalism; decay/degradation of equipment; tax forfeitures and tax
sales; and multiple government agency-led environmental investigations and removals.

EPA’s UAO is based on the faulty premise that nothing occurred at the Refinery after
Midland’s 1977 sale of the Refinery. By issuing the UAO, EPA ignored all of the
environmentally significant, intervening events and actors during the 32 years since Land
O’Lakes’ predecessor last set foot on the Refinery. EPA issued the UAO to Land O’Lakes:
(1) despite EPA’s agreement to a prior covenant not to sue in favor of Land O’Lakes in 1987,
(2) despite a site-wide RCRA cleanup approved and terminated by the U.S. District Court in
1994; (3) despite EPA’s determination in October 1995 (18 years after Midland’s sale of the
Refinery) that no further response action was required at the Site; (4) despite all of the
deleterious environmental effects of operations taking place at the Refinery after 1995, of which
EPA was well aware; and (5) despite ATSDR’s 2006 determination, after EPA’s two removal
actions were completed and the completion of EPA’s Remedial Investigation, that the Site posed
no apparent public health hazard. EPA’s UAO required Land O’Lakes alone to conduct further
environmental investigation and remediation at the Site.

A. Basic Site Information/Initial History

Comprising approximately 200 acres, the Site is located on the west side of the City of
Cushing, Payne County, Oklahoma. See Ex. 26. The Site is divided into the “North Refinery”
(approximately 165 acres in size) and the “South Refinery” (approximately 35 acres in size) by
State Highway 33. See Ex. 3, Figure 2. Exhibits 27 and 28 present Site features of the North
Refinery and South Refinery that are relevant to this Petition. The North Refinery was
principally characterized by a series of ponds that the UAO and ROD required to be investigated

and remediated: Aeration Pond 7 and associated sumps, Wastewater Ponds 1 through 6,

8
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Treatment Pond 8, Pond 8A, Runoff Pond 9, and Unnamed Pond 1. See Ex. 27. Soil Area of
Concern (“SAOC”)-7 was the sole soil excavation area on the North Refinery. See id. The
South Refinery was principally a soil excavation focus. SAOC-1 through SAOC-6, AA-1, and
the EPA-designated “Coke/Tar Area,” are depicted on Exhibit 28. The Coke Pond was the sole
pond on the South Refinery requiring investigation and remediation. See Ex. 28. Unrelated to
the Site, but related to Refinery operations are: (1) the East Tank Farm, which stored crude oil
and product in large tanks approximately one mile to the east of the Site; and (2) the South Tank
Farm, which stored crude oil in large tanks approximately three miles south of the Site. See
Ex. 21 (Joint Ex. 1).

Refining of petroleum has taken place on the Site since approximately 1915. See Ex. 29,
91, Ex.9 (Vandeven) 39, 40; Ex. 12 (Fuqua) Y 10-16; Sanborn Maps 1917 (Stillman
Refining on East side), 1924 (Inland Refining (west side) and Cushing Oil & Gasoline (east
side), 1931 (Cushing Oil & Gasoline on both sides), 1938 (Vandeven Aff., Exs. Sanborn 2-5);
Historical Deeds to Jane Oil and Gas Company (1912); Colonial Refining Company (1913);
Newham Oil Co., Inc. (1921); Cushing Oil & Gas Company (1922). Before Midland, petroleum
operations of Cosden Oil & Refining, Inland Refinery Company, Stillman Refinery Company,
Cushing Refining & Gasoline Company, Gustafson & Spencer Refinery Company, and Cushing
Refining Company took place on the Site. See Ex. 9 (Vandeven)  39; Ex. 12 (Fuqua) 9§ 11, 13;
see also Ex. 29, Sanborn Maps 1917 (Stillman Refining on East side), 1924 (Inland Refining
(west side) and Cushing Oil & Gasoline (east side), 1931 (Cushing Oil & Gasoline on both
sides), 1938 (Vandeven Aff., Exs. Sanborn 2-5); Historical Deeds to Jane Oil and Gas Company
(1912); Colonial Refining Company (1913); Newham Oil Co., Inc. (1921); Cushing Oil & Gas

Company (1922). Cushing Refining & Gasoline Company began the initial modemization of the
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Refinery in 1934 with the addition of a 1,400 bpd thermal cracking unit. See Ex. 12 (Fuqua)
9 13; Ex. 21 (Joint Ex. 127, Fuqua Refinery History 1915-1983). In 1939, the Refinery was
further upgraded with a new crude unit, which ended the shell still era, boosted refinery capacity
to approximately 4,000 bpd, and began the progressive development of the modern refinery. See
Ex. 12 (Fuqua) q 13; Ex. 21 (Joint Ex. 127, Fuqua History 1915-1983 (1998)). In 1943, when
Midland purchased the Refinery, the capacity was 4,500 bpd. Ex. 21 (Joint Exs. 118, 127).
Under Midland, the Refinery capacity increased in stages to 6,500 bpd (1948), to 10,500 bpd
(1953), to 13,000 bpd (1960), to 15,000 (1964), and finally to 19,000 (1966). Ex.21 (Joint
Ex. 118). The Refinery was designed to process low sulfur crude oil. See Ex. 16 (Williams)
99 143-44; Ex. 13 (Gaskins) 99 82-87. As described by several witnesses herein (both fact and
expert), a maze of underground piping relating to Refinery operations criss-crossed the Site. See
Ex. 4 (Baugher) 99 34-37; Ex. 13 (Gaskins) 7 88-109; Ex.20 (Wright) 9 177-98; Ex. 16
(Williams) 9 55-76; Ex. 11 (Brady) 99 574-76.

B. 1943 to 1977—The Midland Era

The era of Midland’s ownership and operation of the Refinery commenced in
approximately April 1943. See Ex. 12 (Fuqua), 4 15; Ex. 30. Midland purchased the Refinery
for the purpose of providing fuels to its local cooperative farmers who were facing fuel shortages
during World War II. See Ex. 12 (Fuqua) q 15. During Midland’s operations, it refined crude oil
into a series of petroleum products such as gasoline, kerosene, diesel, propane, butane, No. 5 fuel
oil, No. 6 fuel oil, petroleum coke, JP-4 (for a short timeframe), and slurry (from the catalytic
cracking unit). See Ex. 12 (Fuqua) Y 76-77; Ex. 21 (Joint Exs. 70, 71, 118, 127). During the
Midland era, the Refinery evolved from a thermal cracking process on the South Refinery in the

1940s to a modern refinery producing higher gasoline yields, higher octanes, and more valuable
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petroleum by-products. A modemization and expansion into the North Refinery portion of the

Site occurred in 1953. See Ex. 20 (Wright), 91 39-44.

The principal petroleum processing units and their operational timeframe at the Refinery

are as follows:

L

10.

11.

12.

13,

Thermal Reformer (1948-1953), which was converted to the:
Crude Unit No. 2 (1953- 1982)

Crude Unit No. 1 (1939-1982)

Polymerization Unit (1940-1953)

Dubbs Thermal Cracker (1934-1953), which was converted to the:

Vacuum Vis-Breaker Unit (1953-1969), which was reconfigured to a portion of
the:

Coker Unit (1969-1982)

Fluid Catalytic Cracking (FCC) Unit (1953-1982)

Gas Concentration Unit (1953-1982)

Polymerization Unit (1953-1960), which was replaced by the:
HF Alkylation Unit (1960-1982)

Platformer/Catalytic Reforming Unit (1956-1982)

HDS Unit (1971-1982)

See Ex. 20 (Wright), 99 41-52; Ex. 12 (Fuqua) Y 76-81; Ex. 16 (Williams) 9 39-54.

Midland added the Coker Unit to the Refinery in 1969 and generated petroleum coke as

an additional and more valuable petroleum product. Petroleum coke was sold for making carbon

electrodes for the aluminum industry and for use as a fuel (primarily in factories). Ex. 20

(Wright) 99 162-65; Ex. 16 (Williams) 9 124-30; Ex. 13 (Gaskins) 99 44-46; Ex. 12 (Fuqua)

9999-100. The Coker Unit created petroleum coke from the residual heavy ends of petroleum

from the Refinery’s Crude Units, which were formerly sold as No. 6 fuel oil. See Ex. 20
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(Wright), 99 44(f), 153-56; Ex. 12 (Fuqua) § 100; Ex. 16 (Williams) 9 115-18; Ex. 13 (Gaskins)
99 36-37.

During Midland’s ownership and operation tenure, the Refinery was a well-run operation
with a history of production and waste handling improvements, regulatory compliance, and
environmental awareness. See Ex.4 (Baugher) 999, 24-33; Ex. 20 (Wright) 99 57-67; Ex. 9
(Vandeven) 97 22, 51-54; Ex. 16 (Williams) 9 58-76, 79; Ex. 13 (Gaskins) 99 103-10; Ex. 12
(Fuqua) 99 116-26. Midland also was progressive in its waste handling and pollution abatement
practices, in many cases implementing such improvements and initiatives in advance of
legal/regulatory requirements. See Ex. 12 (Fuqua) 9 32-39; Ex. 13 (Gaskins) § 104-10; Ex. 16
(Williams) 4 91; Ex. 20 (Wright) Y 67-68, 75-82; Ex. 9 (Vandeven) § 51. These ranged from
improvements to tank berms, oil recovery systems, process water treatment, spill prevention and
countermeasures, to employee health and safety requirements. Id.

By the mid-1970s, Midland’s management retained Turner, Mason & Solomon as a
consultant to evaluate a potential sale of the Refinery and the purchase of a stake in a much
larger refinery in East Chicago, Indiana to achieve economies of scale and reduce costs. Ex. 16
(Williams) 99 149-50, 153. As a consequence, Midland marketed the Refinery for sale and
moved to acquire an interest in that East Chicago refinery. See Ex. 16 (Williams) 9 149-50,
153. After months of negotiations, on February 1, 1977, Midland sold the Refinery to Hudson
Refining Company, Inc. (“Hudson”). See Exs. 31, 32.

At the time of Midland’s sale of the Refinery to Hudson, the Refinery was well-
maintained, in excellent operating condition, and processing crude oil near its rated capacity of
19,000 bpd. See Ex.9 (Vandeven) 9922, 51-54, 57; Ex.20 (Wright) 4957-67;, Ex. 16

(Williams) 99 58-76, 79; Ex. 13 (Gaskins) 99103-10; Ex. 12 (Fuqua) Y116-26. As of early
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1977, all of the Refinery’s tankage and buildings were painted and in good condition. See Ex. 12
(Fuqua) 1Y 59, 118; Ex. 21 (Joint Ex. 165). General housekeeping at the Refinery was also very
good. Containment berms were in good condition, and there were no spills or environmental
conditions that needed to be addressed. Ex. 12 (Fuqua) 9959, 118; Ex. 21 (Joint Ex. 165) see
also Ex. 9 (Vandeven) 99 59-62. The Refinery’s excellent condition at the time of its sale to
Hudson is attributable to Midland’s practices and investments, which met or exceeded best
industry standards/practices. By way of example, Midland installed and commenced operating a
state of the art oxidation pond system on the North Refinery in the 1960s—well in advance of
water quality laws or requirements. Midland’s state of the art oxidation pond system used
biological processes to handle and treat process wastewater prior to discharge into a local creek.
See Ex. 9 (Vandeven)  62; Ex. 12 (Fuqua) § 121; Ex. 20 (Wright) q 62; Ex. 16 (Williams) Y 55-
76; Ex. 13 (Gaskins) 49 21-27. At the time of the Refinery’s sale to Hudson, and in advance of
new regulatory discharge requirements, there was an on-going project to improve process
wastewater control, treatment, and discharge, and to improve clean stormwater runoff
management. The project involved design, engineering, and construction of new facilities. See
Ex. 9 (Vandeven) 9 67; Ex. 12 (Fuqua) Y 121, 126; Ex. 20 (Wright) 4 67; Ex. 16 (Williams)
99 73-76; Ex. 13 (Gaskins) § 27. Midland did not use pits for acidl sludge, but rather incinerated
this material. All Refinery waste streams were managed within the accepted industry practices
and regulations. A collection of photographs taken of the Refinery during the Midland era (as
discussed and authenticated by former Midland employees) demonstrate a clean, well-managed,

and well operated Refinery. See Ex. 21 (Joint Ex. 165).
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Years after Midland sold the Refinery to Hudson, Land O’Lakes and Midland executed a
merger agreement on October 22, 1981. Effective January 1, 1982, Midland merged into Land
O’Lakes, with Land O’Lakes as the surviving corporation. See Ex. 33.

C. 1977 to 1989—Hudson’s Refining Operations and Subsequent Bankruptcy

On February 1, 1977, Hudson assumed sole ownership and operation of the Refinery.
Hudson operated it consistently and without interruption for nearly six years until December 30,
1982, when the Refinery was permanently shut down. See Ex.9 (Vandeven) §12; Ex. 12
(Fuqua) § 23. Neither Midland nor Land O’Lakes ever owned or operated the Refinery, or any
portion thereof, after it was transferred to Hudson on February 1, 1977. See Ex. 12 (Fuqua) § 22.

During Hudson’s nearly six years of operating the Refinery, it operated the Refinery at
capacity. See Monthly Minutes of the Refinery Management Staff Meetings reporting lagging
month bpd crude runs compared to previous year and projecting upcoming month, e.g., Ex. 34
(4/26/1977); Ex. 35 (8/30/1977); Ex. 36 (1/27/1978); Ex. 37 (6/29/1978); Ex. 38 (9/22/1978);
Ex. 39 (12/1/1978); Ex. 40 (2/1/1979); Ex. 41 (7/26/79); Ex. 42 (1/31/1980); Ex. 43 (5/28/1980);
Ex. 44 (8/27/1980); Ex. 45 (12/4/1980); Ex. 46 (1/29/1981); Ex. 47 (6/25/1981); see also Ex. 48,
Hudson Refinery Proposal for the purchase and rehabilitation of the Hudson Refinery and
Terminal located in Cushing, Oklahoma (average barrels per day 1978-1980). Refinery records
and employees document that Hudson conducted two major “turnarounds” of the Refinery, in
1977 and 1982, budgeted at $1.372 million and $1.7 million respectively, during the course of
which the Refinery’s processes were temporarily shut down, cleaned, repaired, and placed back
into operation. See Ex. 20 (Wright) 99 123-24; Ex. 13 (Gaskins) § 64; Ex. 16 (Williams) 9 88-
89. The purpose of these turnarounds was to: (1) inspect Refinery equipment for preventative
maintenance for purposes of efficient operations and environmental management; (2) make

repairs and remove materials; and (3) upgrading Refinery equipment and processes. See Ex. 16
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(Williams) q 81; Ex. 20 (Wright) § 111. On December 30, 1982, due to economic conditions and
other events, Hudson suspended refining operations at the Refinery. See Ex. 9 (Vandeven) q 12;
Ex. 12 (Fuqua) Y 21; Ex. 29. While other non-refining operations took place on the Site after
Hudson’s shutdown (described, infra), December 30, 1982 represents the final day that the
refining of crude oil ever occurred at the Site. See Ex. 12 (Fuqua) Y 23.

When Hudson shut down refining operations in 1982, it expected the stoppage to be
temporary. Thus, as part of suspending refining operations, Hudson took several actions to
preserve the Refinery as an asset ready for either restart and future operation, or for sale as an
operational refinery. Hudson sold existing product in inventory, maintained equipment,
preserved vessels (emptying, encasing in natural gas blanket), preserved piping (by leaving
product and crude oil in the lines), sold certain refinery feedstocks (including crude oil) that were
in inventory, and continued inspections and repairs of pipeline and tank leaks. See Ex.9
(Vandeven) 9 13-15 and Ex. 34 thereto at 10-12; Ex. 12 (Fuqua) § 137-48; Ex. 4; (Baugher)
99 33-43. On January 3, 1984, Hudson filed for reorganization bankruptcy in the United States
Bankruptcy Court for the District of Kansas. See Ex.49. Among the primary contributing
factors to Hudson’s financial problems were “[t]he cost of maintaining a non-operating refinery.”
See Ex. 50 at 16.

1. United States v. Hudson

In 1984, more than seven years after Hudson purchased the Refinery, and more than two
years after Hudson permanently shut down the Refinery, EPA initiated a Resource Conservation
and Recovery Act, 42 U.S.C. §§ 6901, et seq. (“RCRA”) enforcement action against Hudson
relating to environmental conditions of the Hudson Land Treatment Unit (“RCRA LTU”), and
the Refinery in general. RCRA regulations become effective after Midland’s sale of the

Refinery to Hudson. In particular, on August 8, 1984, the United States, “at the request of the
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United States Environmental Protection Agency,” filed suit against Hudson Refining Co.,
Inc., in the United States District Court for the Western District of Oklahoma (Case No. CIV-84-
2027). Inits Complaint, the United States alleged violations of federal and state hazardous waste
management requirements, and sought injunctive relief and civil penalties against Hudson
pursuant to RCRA. See Ex. 51.

In particular, the United States alleged that Hudson generated the following hazardous
wastes at the Site under RCRA:

o Decanter tank car sludge from coking operations (K087);’
° Dissolved air flotation float (K084);

® Slop oil emulsion solids (K049);

s Heat exchanger bundle cleaning sludge (K050);

o API separator sludge (K051); and

o Tank bottoms (K052).

See id. at 4. EPA further alleged that Hudson violated hazardous waste management
regulations addressing groundwater monitoring and assessment, precipitation and runoff,
requirements for a land treatment unit, agreements with emergency response teams and
contractors, and closure and post-closure requirements, including financial responsibility and
insurance. Id. at ] 9-11.

On September 11, 1985, Hudson filed its Motion to Dismiss and/or Motion for Summary
Judgment. In a statement that was both prescient and accurate, Hudson called the Court’s
attention to the all-encompassing allegations that EPA was making against Hudson:

[R]efining operations have been conducted at the present Hudson
site since about 1915. In essence, the Plaintiff [United States] is

seeking to make Hudson responsible for all such releases on the
property since 1915.

7 As discussed and demonstrated below, K087 was never generated by the Refinery. See, infra, Section VIIL.B.3.
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See Ex. 29 at 39. In that same filing, Hudson also stated to the Court its on-going maintenance

efforts at the Refinery:

During the period between suspension of refinery operations and
institution of this suit, Hudson has kept personnel on site to
maintain the refinery, operate the refinery wastewater system and
ensure the security of the refinery property.

See Ex. 29, § 25.

During the course of the litigation, EPA and Hudson partially resolved EPA’s allegations
in a Partial Consent Decree, which was entered by the Court on May 1, 1986. The Partial
Consent Decree required Hudson to undertake “Site Investigation™ activities as more particularly
spelled out in an extensive “Addendum: Work Plan” attached thereto. The following elements
were required by the “Addendum: Work Plan™:

o An inspection of all tanks and API separators, justification as to which are
not subject to regulation as hazardous waste storage units, and information
concerning those that are subject to regulation as hazardous waste storage
units.

o Removal of accumulated sludge from operating API separators in excess
of 40% of volumetric capacity.

° A Site survey to assess: (i) the physical condition of tanks, (ii) records of
reportable spills and response, and (iii) storm or process water drainage
ditches that would receive contamination from the Site.

o A Site-wide groundwater investigation.

° A soil sampling and characterization investigation.
o An evaluation of the Hudson LTU.

See Ex. 52, Addendum: Work Plan. Between the entry of the 1986 Partial Consent Decree and
the 1987 Final Consent Decree, EPA’s Superfund Program reviewed the Site under CERCLA
and determined that the Site did not “warrant an immediate removal action.” This determination

was set forth in a June 23, 1987 Memorandum. See Ex. 53.
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Ultimately, EPA and Hudson fully resolved all of EPA’s allegations with the entry of a
Final Consent Decree, which was lodged on October 13, 1987 and entered by the Court on
December 11, 1987. See Ex.54. Among other things, the Final Consent Decree required
Hudson to perform the environmental corrective action work in the “Addendum A: Work Plan”
to the Final Consent Decree and within the timeframes specified therein. The following
elements of environmental corrective action were required by the “Addendum A: Work Plan”:

Tank Cleanout;
Soil Excavation;
Biotreatment of Contaminated Soils;

Removal of North Oily Water Pond Sludges and Contaminated Soils; and

L I B

Groundwater Remediation.
See Ex. 54, Addendum A.
As predicted by Hudson, and as set forth in the Partial Consent Decree and the Final

Consent Decree, EPA required Hudson to conduct a Site-wide investigation and corrective

action. The environmental investigation and remediation/corrective actions required of, and
completed by, Hudson under the Partial Consent Decree and the Final Consent Decree were
broad and addressed all media and areas of the Site. See Ex. 12 (Fuqua) 99 158-80; Ex. 20
(Wright) § 202; Ex. 9 (Vandeven) Y 73-109; see generally Ex. 8 (Saba).

2, Hudson’s Work under the Final Consent Decree

In the Unsecured Creditors’ Committee’s Third Amended Disclosure Statement to Plan

of Reorganization (July 16, 1990), Counsel for the Unsecured Creditor’s Committee wrote of the
EPA’s enforcement litigation against Hudson:

As a result of Hudson’s failure to comply with various

regulations concerning the operation of waste treatment facilities

located on a portion of the refinery site in Cushing, Oklahoma, and

prior to the bankruptcy filing, the EPA initiated an action in the
Federal District Court in Oklahoma. Shortly after the filing of the
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bankruptcy petitions the EPA sought injunctions against Hudson
Refining with respect to regulatory violations and demanded civil
penalties for past violations in an amount in excess of $20,000,000.
The Trustee immediately instituted negotiations with the EPA
concerning settlement of these claims.

In May, 1984, the EPA filed an amended complaint to include
allegations under a recently enacted federal statute which
permits the EPA to pursue corrective action as to any release
of toxic materials into the environment. This new complaint
expanded the issues beyond the waste treatment facility to
include the entire refinery site....

The EPA’s claim was settled prior to trial in October, 1987. Prior
to settlement the estate expended approximately $1,000,000 for
feasibility studies and remedial evaluation. Pursuant to an Order
of the Bankruptcy Court, the debtors’ obligations to the EPA will
survive confirmation of a Plan of Reorganization and the debtors
are required to perform certain corrective action at the Cushing
Refinery. The Agreement also contains provisions for cash outlays
by the debtor after confirmation, including maintaining a million
dollar escrow account to provide funding of corrective expenses as
well as closing and post-closing costs. Through April 30, 1990,
the Trustee expended $709,000 from the escrow account
performing required corrective action. On May 1, 1990, the
escrow account contained $291,000; the closure account contained
$59,980; and the postclosure account contained $169,342. The
Trustee believes that the remedial work required by the Final
Consent Decree has been substantially concluded, and that
further corrective requirements are minimal, with an
estimated expense not exceeding $30,000. Any unused portion
of the escrow account is to be returned to the Bankruptcy Estate in
[accordance] with the Final Consent Decree.

Ex. 50 at 21-22 (emphasis added).

In October 1994, the Hudson Bankruptcy Trustee commissioned Technico
Environmental, Inc. to conduct final soil and groundwater testing to confirm compliance with the
Final Consent Decree. The Technico Report, titled “Final Soil and Groundwater Testing for the
Hudson Oil Refinery in Cushing, Oklahoma” concluded that the requirements of the Final

Consent Decree had been met:
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[T]he goals of soil biotreatment and ground water remediation are
successfully achieved and the remediation goals and standards of
the Final Consent Decree are fulfilled. No further sampling and
analysis of the soil and ground water is required.

Ex. 55 at 6. That same month, on October 25, 1994, the Court entered its Order for Closure of
the Final Consent Decree thereby closing the Final Consent Decree, ending the litigation,
terminating Hudson from further work under the Final Consent Decree, and releasing Hudson
and its immediate predecessor in interest to the Refinery. See Ex. 56. The Technico Report was
thereafter filed in the Hudson RCRA enforcement litigation on November 2, 1994. Id. (title
page).

D. 1989 to 1997—Post-Hudson Ownership and Operations

1. U.S. Refining

The Hudson bankruptcy estate entered into an Agreement for Sale and Purchase of Assets
with an entity named U.S. Refining and Marketing Company, Inc. (together with U.S. Refining,
L.P., collectively, “USR”) dated February 16, 1989. See Ex. 57; Ex. 58, §6. That agreement
provided for the sale of the Refinery, including real property and personal property, to USR. See
Ex. 57. In response to objections by the United States, the Agreement was amended on
March 10, 1989 to, among other things, incorporate the use limitations in the Final Consent
Decree into the sale and transfer documents. See Ex. 58, §10; Ex.59. By Order dated
March 17, 1989, the Hudson bankruptcy court approved the form of the Agreement, as amended,
between the Hudson Bankruptcy Estate and USR and the form of the deed that affected the
transfer of the Refinery to USR. See Ex. 58, and Ex. A thereto. On August 30, 1989, the
Refinery was transferred from the Hudson bankruptcy estate to USR by Warranty Deed. See
Ex. 60. That Warranty Deed included language from the Final Consent Decree that imposed
restrictions and limitations on use of the Site. See id. Specifically, the Warranty Deed provided:
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A. The Grantee recognizes that Grantor is a party-defendant in United
States of America v. Hudson Refining Co.. Inc. and Hudson Oil
Co., Inc., Civil Action No. 84-2027-A in the United States District
Court, Western District of Oklahoma. A Final Consent Decree,
dated December 10, 1987, and filed on December 11, 1987, was
entered in this litigation. Pursuant to paragraph III.A. of such Final
Consent Decree, Grantee, by accepting this Deed, agrees that
Grantee shall be bound by the requirements of the Final Consent
Decree and the addendum as set forth therein from and after the
date of this conveyance, and that the United States shall be a third
party beneficiary for the purpose of enforcing the requirements of
the Final Consent Decree.

B. The Grantor recognizes and agrees that there are remnants and
effects of certain industrial activities and practices conducted in
the past upon the property being transferred by this instrument.
The Grantee therefore agrees to limit the future uses of and
activities upon said property. Accordingly, it is expressly agreed
and covenanted that no property transferred by this
instrument shall be used for residential or agricultural
purposes. The property may be used for industrial or
commercial purposes where: 1) access is limited to business
invitees; and 2) the general public is not invited for retail,
entertainment, recreational or educational activities. This
agreement and covenant with respect to the restriction on use of
the property is hereby declared to be a covenant running with the
land and shall be fully binding (until terminated or modified by the
United States Environmental Protection Agency or any successor
agency) upon all persons acquiring said property or any part
thereof, or any interest therein, whether by descent, devise,
purchase or otherwise, and any person by the acceptance of title to
said property or any part thereof, or any interest therein, shall
thereby agree to abide by this covenant. Upon any violation or
attempted violation of this agreement and covenant, the United
States or the State of Oklahoma (including, without limitation, the
United States Environmental Protection Agency or any successor
agency) shall be entitled to institute and prosecute appropriate
proceedings to restrain or remedy such violation or attempted
violation.

1d. at 2-3, Book 913, Pages 797-798 (emphasis added).
Shortly after the Hudson’s bankruptcy court’s approvals, described above, an asbestos
issue at the Refinery surfaced, “which would require substantial corrective expense.” See Ex. 61,

9 2; Ex. 62 at CABK00705, CABK00710. This led the Hudson bankruptcy estate and USR to
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reduce the purchase price of the Refinery by $500,000. See Ex. 61, §2. This reduction was
approved by the Hudson bankruptcy court. See Ex. 61, 99 1-3. In the Unsecured Creditors’
Committee’s Third Amended Disclosure Statement to Plan of Reorganization (July 16, 1990),
Counsel for the Unsecured Creditor’s Committee wrote of this sale of the Refinery:

Before the Trustee could offer the Cushing Refinery for sale, it was
necessary to conclude operations, secure the facility and complete
the environmental evaluation and remedial requirements under the
terms of the EPA Consent Decree. The Trustee incurred
operational losses in excess of $3,500,000 in the process of closing
and securing the facility.

On February 16, 1989, the Trustee entered into a contract to sell
the Cushing Refinery to [USR]....

The essential terms of the agreement provided that [USR] acquire
all of the personal property located at or affixed to the
Refinery...as well as the real estate on which the property is
situated and all buildings, structures, improvements, fixtures,
processing units, storage tanks, pipelines and other material
associated with the real property.

[USR] had been advised by the Trustee that [Hudson] had been
sued by the United States for alleged violations at the Refinery
under the Resource Conservation and Recovery Act and the
Oklahoma Controlled Industrial Waste Disposal Act, and [USR]
agreed to the terms of the Partial Consent Decree previously
entered in that litigation. The Trustee will continue to have access
to the premises in connection with the completion of investigatory
or other work required under the EPA work plan associated with
the aforementioned litigation.

sk ok kk

An asbestos condition was discovered at the Cushing Refinery,
which allegedly required substantial corrective expenses. The
Trustee and the Buyer’s engineers estimated the remedial expense
for the asbestos removal at a range from $500,000 to $2,000,000.
In order to preserve the sale and avoid further responsibility with
respect to removal or treatment of the asbestos, the Trustee...re-
negotiated the purchase price.... The Buyer, [USR] assumed
responsibility of removing the asbestos.

Ex. 50 at 35-38.
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It was USR’s plan to rehabilitate the Refinery and its associated storage assets, and to
restart refining operations. See, generally, Ex. 63. Until USR filed its own bankruptcy in 1991,
it worked to make the Refinery ready for restart of refining operations, including general
housekeeping, maintaining utilities, and operating pumps, compressors, and other equipment.
See Ex.20 (Wright) 9 16-19; 203-12; Ex. 12 (Fuqua) 9 181-97. While rehabilitating the
Refinery itself was proving to be expensive, USR pressed the Refinery’s associated storage
assets into operation. See Ex. 64 {7, 8; Ex. 65; Ex. 12 (Fuqua) {9 185, 195. USR performed
preparatory work to ready the Refinery’s pipelines and associated storage assets (which consisted
of the Refinery Tank Farm, South Tank Farm, and East Tank Farm):

Prior to re-opening the storage facilities, all the big crude oil tanks

were professionally cleaned with hydraulic water pressure and
vacuum trucks ....

The pipelines were hydrostatic tested to 120 bbls. [sic] pressure
and no leaks were found. The pipelines were said to be essentially
empty. The remains were said to be a mixture of oil and water.

Ex. 66 at CABK01456. Existing pipelines through the Refinery were intended to be, and actually
were used, for USR’s crude oil storage operations. See Ex. 66 at CABKO01455; Ex. 65 at
CABKO01988; Ex. 12 (Fuqua) q 185.

USR entered into a Crude Oil Storage Agreement with Bear, Stearns N.Y., Inc. (“Bear
Stearns™) dated May 30, 1990 wherein USR agreed to receive and store up to 200,000 barrels
(bbls.) of crude oil in the Refinery’s associated storage assets. See Ex. 66 at CABK01441; see
also Ex. 12 (Fuqua) § 185. By the end of July 1990, USR was storing over 740,000 bbls. of
crude oil in the Refinery’s associated storage assets for multiple customers. See Ex. 67; Ex. 12
(Fuqua) 7 185. USR and Bear Stearns amended their Crude Oil Storage Agreement in August

1990, and perhaps again in September 1990. See Ex. 66 at CABK01448, CABK01450.
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By September 1990, USR had abandoned efforts to rehabilitate and restart the Refinery
“due to lack of funding.” See Ex. 66 at CABK01456. USR redelivered stored crude to its
customers during August through November 1990. See id. USR’s product storage operations
associated with the Refinery led to allegations of missing product. See Ex. 64 at CABK00623,
9 12. The underground pipelines were calculated to have a capacity of 1,357 bbls. and USR was
unable to re-deliver to its customers’ crude oil in the underground pipelines and at least one tank.
See Ex. 66 at 3 (CABKO01459). One analysis attributed the storage losses to several factors,
including clingage, leftovers in pipelines, sediments/sludge at the tank bottoms, seepage,
leakage, etc. See Ex. 66 at 3 (CABKO01464).

In this same timeframe, several pieces of litigation ensued between the various
stakeholders of USR, and USR declared bankruptcy. Walter Kellogg, the former Hudson
Bankruptcy Trustee, was appointed as a receiver for the Refinery, and ultimately as a bankruptcy
trustee for an entity known as “Hudson RAM,” which was a USR stakeholder. See Ex. 68 at
CABKO00363; Ex. 69 at CABK00297, § 1. In the fall of 1993, the USR receiver, Walter Kellogg,
stated in a Declaration, as follows:

In 1989, in my capacity as the Trustee for the bankruptcy estate of
the Hudson Oil Company, I sold the Refinery to USR for
$4 million. At that time, USR had an asbestos environmental
company come out to the Refinery and produce an estimate of
$500,000 for asbestos abatement costs, which was deducted from
the purchase price, netting the purchase price down to $3.5 million.
No asbestos abatement has occurred. Asbestos remains at the

Refinery today in worse condition than it was when the Refinery
was sold to [USR] in 1989.

Ex. 69 at CABK00300, 9 8. Continuing, the USR receiver wrote: “[t]here are 34 miles of packed
lines within the Refinery that cannot be left in place. Those pipelines must be cut, purged,

capped, and removed.” Ex. 69 at CABK00300, ¥ 9.
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To a point, even after the 1991 bankruptcy of USR, the Refinery was preserved for
potential restart of operations by the USR Bankruptcy Trustee, Walter Kellogg. General
housekeeping, vegetation control, environmental compliance work, inspection (e.g., pressure
testing), maintenance, and repair of process areas, tanks, and pipelines continued during this
timeframe. See Ex.20 (Wright) 99 208-10; Ex. 12 (Fuqua) qY 181-97. Tours and facilities
inspections were conducted for prospective purchasers of the Refinery. See Ex. 20 (Wright)
9 211; Ex. 12 (Fuqua) 1 192, 195-96. Exhibit 23 to this Petition is a video of the Refinery taken
in approximately 1991 that shows the Refinery’s tanks, vessels, and process areas intact.

2. EPA’s Superfund Office 1995 NFRAP

Less than a year after the Closure Order, in September 1995, EPA’s contractor Roy F.
Weston Company (“Weston”)—under contract with EPA—issued a report summarizing data
used to calculate an HRS score for the Site. See Ex. 70. Weston did not collect new data and
only observed the Site from outside the property fence, however, it reviewed a significant
amount of existing data and made first-hand observations. See Ex. 7 (Hathaway) §30; Ex. 9
(Vandeven) § 112. The Site received a score of 0.03, significantly less than the 28.5 required for
National Priorities List (“NPL”) eligibility. According to Land O’Lakes’ retained expert,
William Hathaway, Weston’s HRS scoring process was robust, met the required EPA factors for
the HRS scoring requirements, and presented a meaningful HRS scoring, especially in light of
the prior site-wide investigation and remediation efforts by Hudson under the Partial Consent
Decree and Final Consent Decree. See Ex. 7 (Hathaway) § 30.

Based on the Weston Site Inspection and HRS assessment, the EPA Superfund office
issued a “No Further Response Action Planned” (“NFRAP”) designation for the Site in October

1995. See Ex. 71. Therein, EPA stated:
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The Hudson Oil Refining Company site is an approximately 120
acre refinery that is totally fenced. The site was closed under the
auspices of the State of Oklahoma in 1994. Currently, the only
CERCLA eligible source remaining on the facility would be
contaminated soil. There is no ground water use within a mile of
the facility and the nearest perennial stream is over 2 miles from
the facility. The site is surrounded by several residences; however,
the fence prevents exposure to contaminated soil on-site.

Due to the lack of receptors and limited hazardous quantity, the
Hudson Oil Refining Company site does not meet the minimum
criteria of a viable candidate for inclusion on the Superfund
National Priorities List; therefore, the site is designated a
disposition of No Further Remedial Action Planned (NFRAP), and
at this time does not warrant further investigation under Superfund.

See Ex.71. EPA communicated the NFRAP decision to ODEQ by correspondence dated
January 10, 1996. See Ex. 72. According to Mr. Hathaway, EPA’s January 10, 1996 referral to
ODEQ and NFRAP terminated any further CERCLA action by EPA at the Site, which was
consistent with the Closure Order. See Ex. 7 (Hathaway) § 32. It was subsequent, intervening
events that drew EPA back into the Site’s situation and ostensibly required EPA to take further
action. See id. at q 33.

3. USR/Western Environmental

By 1996, the outlook for continued operations and sale of the Refinery was dimming. As
such, USR “engaged in negotiations with Western Environmental of Oklahoma, L.L.C. ...
(“Western”), concerning, among other things, the dismantling of the Refinery, salvage and
remediation and abatement services.” Ex.73 at CABKO00514. These negotiations led to “the
preparation and execution of the Dismantling, Processing and Salvage Agreement, and the First
Addendum to Dismantling, Processing and Salvage Agreement....” (“Westerm/USR

Agreement”). See id.
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Pursuant to the Western/USR Agreement, Western agreed:

to provide services to the Debtor which are to be divided into four
(4) separate stages. Stage 1 was comprised of general
maintenance and clean up of the Refinery premises, recovery and
sale of all moveable personal property and inventory, and recovery
and sale (or disposal) of crude oil and other petroleum products
currently held in underground pipelines. During Stage 2, Western
is to provide a written environmental audit and propose a
remediation and abatement schedule, among other things. Stage 3
is broken into two substages: Stage 3A consists of purging,
cleaning, dismantling and sale of the storage tanks; Stage 3B
consists of, among other things, remediation and abatement of all
lead and asbestos and salvage and sale of all tankage at the
Refinery. Stage 4 consists of the salvage and sale of any
remaining property at the Refinery, dismantling and sale of all
remaining structures and improvements, grading and leveling of
the land owned by Debtor and the ultimate sale of the property (if
the Debtor chooses to involve Western in such sale). The parties
contemplate that the four stages shall be completed within
approximately 18 months.

See id. at CABK00514-15 (emphasis added). As part of the Western/USR Agreement, Western
provided USR with an environmental indemnification for liabilities relating to Western’s
services that, among other things, arose out of any actual, alleged, threatened discharge,
dispersal, release, storage, treatment, generation, disposal, escape or exposure of any hazardous
substances, that arose out of failure to properly perform environmental audits or perform
remediation/abatement of hazardous substances required by the Western/USR Agreement. See
Ex. 73, at CABK00529. Western’s work was to be supervised by an entity called Turner, Mason
and Company. See Ex. 73 at CABK00523. On September 10, 1996, the USR bankruptcy court
approved the Western/USR Agreement. See Ex. 74 at CABK00507.

While the precise dates are unclear, it is clear that in 1996, during USR’s ownership,
dismantling and salvaging activities at the Refinery had commenced and captured the concern
and attention of those in the Cushing community. For example, on March 27, 1996, a citizen

complaint to ODEQ stated that “[a]n abandoned refinery is being torn down, and complainant
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feels there is asbestos involved. The demolition is being taken out on trucks.” See Ex. 75 at
LOL0406688. A month later, another citizen complaint stated that “the Hudson Refinery in
Cushing is being torn down and [complainant] believes the pipes have asbestos on them. They
are breaking them open in the yard.” See Ex. 76 at LOL0406691. Two months after that, on
June 5, 1996, a citizen complaint stated: “[t]he Complainant reported that Hudson Refinery is
tearing open the oil and gas tanks. Then they are burying them underground. They are doing it
now.” Ex. 77 at LOL0406694. Shortly thereafter, a June 24, 1996 citizen complaint reported
“that Hudson Refinery is placing oil on the ground and then bulldozing it over with dirt.” See
Ex. 78 at LOL0406700. A day later, on June 25, 1996, a citizen complaint stated: “Complainant
reported the Old Hudson Refinery is being torn down. It appears that the bottoms of old crude
oil tanks are being taken off and the contents dumped onto an old parking lot. Complainant is
concerned there may be “hot spots” in the area also.” See Ex. 79 at LOL0406697. On June 26,
1996, an ODEQ representative reportedly visited the Site and confirmed that “there was oil and
dirt that was being mixed.” See Ex. 78 at LOL0406702.

4. Quantum/Western

Effective October 1, 1996, USR executed a Special Warranty Deed where by USR
conveyed the Refinery to Quantum Realty Company, L.C. (“Quantum”). See Ex. 80. Quantum
and Turner, Mason & Company shared the same address in Dallas, Texas. Compare, Ex. 73 at
CABKO00533 to Ex. 80 at EPAFOIA0000300. Nearly simultaneously with Quantum’s purchase
of the Refinery, Quantum entered into an October 7, 1996 “Agreement for
Salvage/Environmental Cleanup — Cushing Refinery Project” with Western (the
“Western/Quantum Agreement”). See Ex. 81.

The Western/Quantum Agreement, among other things, required Western to salvage and

remove Tank Nos. 27, 90, 19, and “about ten 500 barrel tanks” from the Refinery. See Ex. 81 at
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LOL0053014. Western was also required to “clean and remediate the coke pit located on the
south refinery area.” See Ex. 81 at LOL0053014. Removal of other structures on the South
Refinery and asbestos abatement was also required of Western, as was cooperation with a
specialized contractor to remove tetracthyl lead (“TEL”). See Ex. 81 at LOL0053014. Work
under the Western/Quantum Agreement was to commence in November 1996 with a target end
date of April 1, 1997. See Ex. 81 at LOL0053014.

E. 1998 to 2009—EPA Returns

1. Quantum UAQO; EPA Emergency Removal; EPA Conducts Second
HRS

Because of the hazard caused by the asbestos and the conditions caused by Western, the
ODEQ requested assistance from the EPA in late 1997. See Ex. 9 (Vandeven) §116. On
January 30, 1998, an EPA START team, with the presence of ODEQ, inspected the Site—
ostensibly because “[pJetroleum contamination was reported to be abundant on-site with
contamination spilling into a creek on-site.” See Ex. 82 at ODEQ37157. As stated in the
resulting February 2, 1998 report (POLREP No. 1), “[t]he refinery property is allegedly owned
by Mr. Malcolm Turner, Quantum Realty Co....and possibly Mr. Greg Turner...” See id. The
START report also contains important insight into the effects of the salvaging and degradation of
the Site and the equipment thereon:

B. Description of threat

The south refinery grounds consists of disrepaired equipment and
structures. Some salvage or cleanup activities have taken place in
the past which have left behind debris piles and partially razed
equipment and structures. Approximately 13 petroleum storage
tanks are present and range in size from a few hundred gallons to
approximately 15,000 gallons. Some stained soil was observed,
mostly in the tank farm area where the tanks have been salvaged.
Tank salvage operations were performed as recently as January,
1997. Partially salvaged tank debris remains on-site that may
contain some sludges....some disking operations have been taking
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place within the tank farm area in an effort to bioremediate stained
soils. Refinery structures are partially covered with an asbestos-
looking material. Asbestos was reportedly removed from the site
as recently as May\June, 1997.... In short, the South refinery is in
a delapidiated and partially removed condition. Obvious non-
petroleum waste streams were not observed by START.

The North Refinery operations appear to be in better condition than
the South and have reportedly been kept mostly intact in hopes of
reopening the refinery sometime in the future. The process area
appears to be fairly clean, despite some limited stained soils in
localized areas. One approximately 10,000 to 20,000 gallon
horizontal tank is present on-site, as well as a approximately
1,000,000 gallon capacity petroleum storage tank. The million-
gallon has been breached on two sides with tank cutting equipment
in an initial effort to salvage it .... the county, at one time, was
allowing various entities to deposit petroleum wastes of unknown
makeup into the tank. The product was then spread onto refinery
roads until local people began complain about odors, at which time
the activity was ceased. In the mean time however, the tank
volume and specific contents was apparently forgotten and the tank
was discovered to contain petroleum product when salvage
operations began. Thus the gaping holes in either side. Current
volume within the tank is approximately 170,000 gallons. The
tank represents a problem in that precipitation events may add to
the tank contents, which is already at a maximum level. Freeboard
appeared to be less than one foot at the time of inspection. An
adequate containment berm was not observed by START. Some
stained soil was observed at the base of the tank.... Obvious
non-petroleum waste streams were not observed by START.

See Ex. 82 at ODEQ37158 (emphasis added). Next steps spelled out in the START report
included stabilizing the compromised storage tank on-site, removal of petroleum contents, and
determining “if CERCLA wastes are on-site.” See Ex. 82 at ODEQ37160.

At some point, relations between Quantum and Western soured. Western initiated
litigation against Quantum on February 3, 1998 alleging breach of a real property sales contract.
See Ex. 83. Quantum answered and counterclaimed against Western on March 19, 1998 for
breach of the Western/Quantum Agreement. Specifically, Quantum alleged that:

Western has breached the cleanup agreement in various ways,
including but not limited to its failure to complete the required
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clean up and remediation...of the refinery property lying South of
Highway 33. In addition, Western has removed valuable assets
from the Cushing Refinery site to which it was not entitled.

See Ex. 84 at 3.

During the pendency of this litigation between Quantum and Western, on August 10,
1998, the EPA’s Superfund Division Director gave verbal approval for the expenditure of up
$1 million to initiate an emergency removal action to address the presence of loose and friable
asbestos containing material (“ACM”) on the South Refinery. See Ex. 7 (Hathaway) 9§ 36; Ex. 9
(Vandeven) §116. EPA’s Emergency Removal Action commenced in September 1998. See
Ex. 9 (Vandeven) §116. As part of this effort, EPA issued a CERCLA 104(e) information
request and a CERCLA 106(a) Unilateral Order for Access and Noninterference to Quantum
effective September 11, 1998 (“Quantum UAO”). See Ex. 85. In general, the Quantum UAO
required Quantum to: (1) grant EPA access to the Refinery to conduct CERCLA removal and
remedial response activities; and (2) to refrain from conducting excavation, demolition,
dismantling, or construction activities. See Ex. 85 { 38, 41.

In the Quantum UAO, EPA made “Findings of Fact” demonstrating that the Refinery had
been subject to environmentally harmful activities since the 1977 sale by Midland. These
“Findings of Fact” provide powerful insight into the state of the Refinery in 1998, as well as the
activities that caused the environmental conditions that EPA captured in the Quantum UAO.
First, the Refinery was “inactive.” See Ex. 85 at 9 10. Additionally, EPA found that:

[tlhe Site includes partially razed and abandoned equipment
and structures, approximately 20 ASTs, drums, wastewater
treatment impoundments, separators, stained soils, a land treatment

unit, loose and friable ACM, and at least two buildings where
various chemicals are stored.

8 In re Hudson Oil Refining Co., Inc. Superfund Site, Cushing Oklahoma, Quantum Realty Co., L.C., CERCLA
Docket No. 6-13-98.
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See Ex. 85 at § 10 (emphasis added). Continuing, EPA stated that:

There are actual or threatened releases of hazardous substances,
contaminants and/or pollutants at the Site. The ASTs containing
oily sludge have been breached, and many have been left with
tops removed. The EPA has observed separators on site
overflowing. When it rains, additional materials in ASTs and
separators will be released and will enter runoff from the
Site....Releases from ASTs and separators are evidence by
visibly stained soils. Additionally, there are numerous drums and
other containers of chemicals stored in and outside of
buildings...An area resident reported to EPA a recent incident of
vandalism on the Site involving breakage of containers taken from
a building on site....ACM is exposed, torn, hanging on process
equipment.

See Ex. 85 at § 11 (emphasis added). EPA also stated that:

[a]ltering, removing, damaging, or otherwise disturbing buildings
on the Site is likely to cause migration of any hazardous
substances, pollutants, or contaminants present there. Thus, the
potential exists for harm to human health or welfare and the
environment should buildings or their contents be altered,
removed, damaged, demolished, or otherwise exposed to
unprotected persons. Likewise, excavation, movement, or other
disturbance of any material at the Site may pose a threat to human
health or welfare and the environment, if contaminated material is
rendered more likely to enter a human, animal, or plant exposure
pathway. Further, disturbance of any aspect of the Site without
specific advance authorization from EPA may render the cleanup
of the Site more difficult, thus harming human health, welfare, and
the environment.

See Ex. 85 at g 15; see also 9 19.

According to EPA and the Quantum UAO, access was required for the purpose of
performing a removal action, a remedial action, and for “taking” or “effectuating” a response
action under CERCLA. See Ex. 85 at § 33. Specifically, EPA required access to the Refinery to
conduct activities that may include: (1) stabilization and removal of ACM; (2) taking building
material, soil, sediment, tank, drum, separator, surface water and groundwater samples;

(3) excavation and removal of contaminated soils; (4) demolition and removal of process
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equipment, drums, tanks, buildings, and other contaminated material; (5) removal of sludge and
other material found in drums, tanks, separators, and miscellaneous containers; (6) drilling and
installing piezometers and monitoring wells, which will be permanently located for future
monitoring of groundwater contamination; (7) periodic sampling of groundwater monitoring
wells; and (8) other actions necessary to carry out removal and remedial actions. See Ex. 85 at
9 38. EPA also ordered Quantum to “Cease and Desist” from certain activities on the Refinery:

Quantum must not conduct (or cause or permit to be conducted)
any excavation, demolition, dismantling, or construction activities,
nor move (or cause or permit to be moved) earth, slag, equipment,
or other materials at the Site, without first submitting a written
Work Plan to [EPA] OSC Engbloom at the following address, and
receiving her written approval of the Work Plan....

See Ex. 85 atq 41.

What EPA found when it entered the Site in the fall of 1998 was shocking—ripped tanks,
petroleum and tank bottoms dumped on the ground, loose and friable asbestos hanging from
piping and process vessels. Photographs attached to Mr. Vandeven’s Affidavit at Attachment 8
depict what EPA and its contractors faced. See Ex. 9 (Vandeven) 49117, 185.

A March 5, 1999, CERCLA 104(e) response by Quantum provides further important
insights into conditions at the Refinery during this timeframe. For example:

The personalty is far too numerous to list; however, the personalty
that is of value, to some extent, that was owned by Quantum is as
follows:

Crude distillation units, vacuum unit/delayed Coker
unit, fluid catalytic cracking and gas concentration unit
(including blower), HF alkylation unit, naptha
hydrosulfurization until [sic] (including all gages [sic]
and valves) platformer unit, de-salting unit, merox
treater, remaining storage tanks and other such
property.’

° These asscts were the subject of a September 1, 1998 Bill of Sale from Quantum to Balboa Site, S.A. See Ex. 80
at EPAFOIA0000301.
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As EPA knows, all of that property was sold to third parties
previously. In addition to the foregoing, there was other personalty
at the location that was stolen by Western Environmental, a
company well known to EPA, and while removing same, they did
a great deal of alleged environmental damage.

See Ex. 86 at 2 (emphasis added). Continuing, Quantum stated:

Western Environmental was to deal with the South side of the
plant, only; however, they ripped-and-tore on not only that side but
the North side and all other locations of Quantum, stealing much
steal [sic], making a mess of all items located thereon, and they
stole all of the storage tanks of Quantum. Virtually all of the
environmental problems now complained of by EPA are as a result
of (a) the condition in which the property was left by Hudson,
hence the bankruptcy proceedings to avoid liability, or (b)
Western.

See Ex. 86 at 3. Quantum also stated that “rumor has it that Western and Joseph Henry buried
chemicals, etc. on site against all rules, the requests of Quantum and to avoid discovery.” See
Ex. 86 at 6.

As described by EPA, the Emergency Removal Action was necessary because:

There were uncontrolled leaks and releases of friable asbestos, and
HF acid and vapors, and TEL and vapors from vessels and
structures on the Site into the environment. Asbestos, HF acid, and
TEL are hazardous substances. The emergency removal actions
were conducted to address releases of asbestos, HF acid, and TEL;
to demolish and dispose of the South Refinery’s 38 towers, 50
vessels, and associated piping; a North Refinery HF storage tank;
the North Refinery’s HF alkylation plant; two TEL tanks; and two
lab buildings. The removal action included the demolishing and
disposal of six structurally unsound buildings, the abatement of
friable ACM, and the disposal of liquid waste materials collected
from pipes and tanks/vessels. The 1998 removal action work also
addressed hazardous substances found on the North Refinery
portion of the Site. 5,600 gallons of anhydrous HF liquid waste
and vapors were neutralized and disposed of. The majority of the
facility buildings and structures demolished and disposed of were
constructed and operated by Midland during its facility expansion
and operation of the Site.
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See Ex. 1, §29. Evidence of all demolition and releases caused by salvaging and neglect visible
in 1998 are presented on Attachment 8 to the Affidavit of Mr. Vandeven. See Ex. 9 (Vandeven),
Attachment 8 (Photo Nos. 328, 329, 334, 335, 336, 407, 408, 410, 411, 414, 415, 416, 421, 424,
603, 611, 612, 622, 625, 709, 716, 903, 906, 907, 920, 1123, 1124, 1209, 1316).

Concurrent with its Emergency Removal Action, EPA initiated an Expanded Site
Inspection and prepared another HRS. See Ex. 7 (Hathaway) § 38; Ex. 9 (Vandeven) §117.
This time the Site scored 29.34 (as compared to the 0.03 the Site scored three years earlier). See
Ex.9 (Vandeven) §117. According to Mr. Hathaway, this second HRS scoring action
demonstrates EPA’s strong desire to achieve funding eligibility through an NPL listing. See
Ex. 7 (Hathaway) § 38. The Site was proposed for listing on the NPL on April 23, 1999 and
listed on July 22, 1999. See Ex.9 (Vandeven) §117.1° The ATSDR issued a Public Health
Advisory in 1999. See Ex. 9 (Vandeven) § 122. Therein, ATSDR recognized the conditions that
warranted the Emergency Removal Action (noting the actions of Western) and supported EPA’s
actions underway to address asbestos, hydrofluoric (“HF”) acid, and TEL at the Site. See Ex. 9
(Vandeven) § 122.

2. EPA’s Demand to Conduct RI/FS

Land O’Lakes received from EPA a Special Notice Letter for RI/FS dated January 18,
2001 and demand for payment of $8,902,414.97 in costs. See Ex. 87. By letter dated March 26,
2001, Land O’Lakes responded to the Special Notice Letter, and the factual allegations in the
accompanying draft Administrative Order on Consent with an analytical report'! challenging the

interpretations of historical, black and white aerial photographs by EPA’s consultant Lockheed

0 Land O’ Lakes was not notified by EPA of the NPL listing process or its rights to participate in the process,
(Ex. 18 (Wilson) 9 5-9) and first learned that the site had been placed on the NPL by letter dated August 2, 2000,
after the Site had been placed on the NPL one year earlier. /d. at Y 7-8, Ex. C.

' Titled Analysis and Response to Interpretations of Aerial Photographs of the Hudson Refinery Superfund Site,
Cushing Oklahoma (William E. Coons, Ph.D.; March 2001). See Ex. 88.
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alleging that releases had occurred during the period 1949-1974. See Ex. 19 (Wolski) 1 7-8;
Ex. 88 (March 2001 Report). Land O’Lakes declined to undertake or fund the RI/FS but added
that, as a matter of corporate policy, Land O’Lakes wished to cooperate and work toward the
amicable resolution of any allegations of legal liability, and therefore would consider any other
information EPA had “that it believes indicates that Land O’Lakes has responsibility under
CERCLA for the disposal of hazardous substances at the Site.” See Ex. 18 (Wilson) § 17, Ex. H;
Ex. 19 (Wolski) § 8. No response or information was provided by EPA.

During this timeframe, most of the Site was subject to tax forfeiture and was resold to
individuals by Payne County at a tax sale. See Ex. 89. EPA also filed a Superfund Lien on the
Site in June 2001, which was later amended in 2002. See Ex. 3 at 9.

3. EPA’s Non-Time Critical Removal Action

“On September 25, 2001, EPA determined that a Non-Time Critical Removal Action was
appropriate for the Site to address imminent and substantial endangerments to public health and
the environment present at the Site.” Ex. 1, §30. EPA conducted a Non-Time Critical Removal
Action at the Site from September 2002 to June 2003. See Ex. 9 (Vandeven) § 30.

The non-time critical action addressed the North Refinery
superstructures including 22 towers, 216 process vessels, cooling
towers, TEL buildings (North and South refineries), collection
basins, sumps, piles of tank bottoms, and associated above-ground
piping. Other items addressed include the contents of collection
basins, cooling towers and a caustic sump, miscellaneous
containers and drums, ASTs outside the refinery superstructure,
and structurally unsafe buildings. '

Ex. 1, Y 31. During the Non-Time Critical Removal Action, EPA and its contractors engaged in
activities that further impacted the Site, including the removal of pumps that allowed liquids to
drain, the breaching of pipes and vessels that resulted in the release of liquids, and the covering
or removal of building foundations. See Ex. 9 (Vandeven) § 30. As summarized in the ROD, the

36
MINNESOTA/2012365.0037/12358198.1



Non-Time Critical Removal Action was intended to “remove or eliminate principal threat
wastes, thereby eliminating or reducing risks from potential exposure pathways from those
wastes....” Ex. 3, § 9.2. More specifically:

The areas addressed in [the Non-Time Critical Removal] action
were the: 1) superstructures, refinery process units containing
potential hazardous chemicals and substances; and 2)
miscellaneous items, including unlined collection basins, a sump,
and structurally unsafe buildings. Existing refinery process
equipment and structures were dismantled and removed from the
site. Friable ACM was removed from process equipment and
piping in coordination with decontamination and removal
activities. Decontamination and removal of the process equipment
required a three-step process that consisted of first draining or
evacuating residual liquid contents, followed by disassembly and
removal of the equipment, and finally a thorough cleaning of the
equipment to remove residual sludge and solids. Few structures
currently remain on the site.

1d.
4. ATSDR’s 2006 Public Health Assessment

Following: (1) the Site-wide investigation and remediation required by the Partial
Consent Decree and Final Consent Decree; (2) EPA’s completion of the Emergency Removal
Action; (3) EPA’s completion of the Non-Time Critical Removal Action; and (4) EPA’s and
ODEQ’s completion of the RI/FS, the ATSDR issued a Public Health Assessment (“PHA”) in
2006. See Ex. 90; Ex. 9 (Vandeven) Y 123. The ATSDR took note of the Site’s more recent

operational history and cleanup history:

In 1997, the then-current owners began efforts to salvage
equipment and metal from the south refinery site and hired a
contractor to remove asbestos-containing material. The contractor
left asbestos-containing materials torn and hanging from
equipment and left aboveground storage tanks open to the
environment. In November 1997, the Oklahoma Department of
Environmental Quality (DEQ) requested EPA’s assistance at the
site. EPA initiated an emergency removal action to address
immediate hazards at the site. In addition, the U.S. Coast Guard
participated to address oily waste at the site. In support of the
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emergency removal and due to the immediate hazards posed by
hydrofluoric acid, asbestos, and tetraethyl lead on the site, ATSDR
issued a public health advisory on March 4. 1999. The emergency
removal was completed on September 4, 1999. An expanded site
inspection (ESI) conducted in December 1998 supported the site’s
proposal to the NPL on April 23, 1999. In 2001, the EPA, working
with the U.S. Army Corps of Engineers, initiated non-time critical
removal actions to disassemble and remove 22 towers, 216 process
vessels, 8 buildings, two tanks containing tetracthyl lead, and
aboveground piping at the site. The removals were completed by
summer of 2003. DEQ has assumed the lead role for remediation
of remaining site contamination and completed the remedial
investigation/ feasibility study (RI/FS) in 2006.

Ex. 90 at 2-3 (internal citations omitted). The conclusions reached by the ATSDR in its PHA
were unequivocal — the Site posed no apparent public health hazard. See Ex. 90 at 1; Ex. 9
(Vandeven) 9 125-26. Using standard risk assessment protocols (identification of exposure
pathways, identification of contaminants of concern and site concentrations, comparison of site
contaminant of concern data to health-based levels), the ATSDR determined that there was no
hazard posed to human health through exposure to Site soil, sediment, air, or groundwater. See
Ex. 90 at 1; Ex. 9 (Vandeven) 9 125-26.

8. EPA’s 2007 ROD

Notwithstanding three prior cleanups of the Site,'? and virtually ignoring the ATSDR’s
recent PHA, EPA proceeded with issuing its ROD for the Site on November 23, 2007.1® See
Ex. 3; see also Ex. 9 (Vandeven) 9 127-33. The ROD established Remedial Action Objectives,
cleanup levels, and a remedy for soil areas of concern, sediment areas of concern, surface water
areas of concern, groundwater areas of concern, and “Other Media” (ACM, “Coke Tar,” and

scrap metal). See Ex. 3, §§ 15.1, 19.2, and Figures 9, 10, and 11 thereto. The ROD also stated

12 Hudson’s Partial Consent Decree and Final Consent Decree investigation and remediation activities, EPA’s
Emergency Removal Action, and EPA’s Non-Time Critical Removal Action.

13 EPA did not notify Land O’ Lakes of the ROD process or its participation rights until months after the ROD was
final. Ex. 18 (Wilson) 1 18, 20, 22; Ex. 19 (Wolski) 9 9-13.
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that “principal threat wastes for the Site consist of waste pond sediment, coke tar, LNAPL, and

ACM.” See Ex. 3, § 18.0 at 66.
For soil, the ROD selected excavation and off-site disposal as the remedy. See Ex. 3,

§ 19.2.2. ROD COCs in soil and their corresponding cleanup levels (commercial/industrial)

were as follows:

SOIL COCs CLEANUP LEVEL
Benzo(a)pyrene 4.22 mg/kg
Arsenic 31.8 mg/kg
Lead 1000 mg/kg

See Ex.3 (ROD) § 15.1. The ROD estimated that approximately 32,000 cubic yards of soil
would be excavated and disposed off-site. See id. at § 19.2.2. Importantly, the ROD established
a BGL floor for chemically driven excavations (i.e., soil COCs above cleanup levels), but also
contained a requirement to excavate all “visual contamination” without regard to depth:

If cleanup levels have not been met, additional soil shall be

excavated until the surface soil cleanup levels have been met to a
maximum of two feet or the extent of visual contamination.

See id. This language was the only occurrence of the term “visual contamination” in the ROD.
The ROD did not define “visual contamination,” it set forth no objective remedial criteria for
identifying “visual contamination,” or for determining when “visual contamination” had been
excavated to its “extent.” The ROD soil remedy also required the use of an institutional control
document. See id.

Water in waste ponds was required to be pumped or drained, treated on-site, and
discharged to Skull Creek or transported offsite for disposal. See Ex. 3, § 19.2.4. As to “waste

pond sediment,” the ROD selected excavation, stabilization, and off-site disposal as the remedy.
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See Ex. 3, § 19.2.3. ROD COCs in such sediment and their corresponding cleanup levels

(commercial/industrial) were as follows:

SEDIMENT COCs CLEANUP LEVEL
Benzo(a)anthracene 42.2 mg/kg
Benzo(a)pyrene 4.22 mg/kg

See Ex.3 (ROD) §§ 15.1. The ROD estimated that approximately 21,000 cubic yards of
sediment would be excavated, stabilized and disposed off-site. See id. at § 19.2.3.

The ROD selected two remedial components for groundwater. First, in wells where
LNAPL was observed, the ROD required the installation of hydrocarbon belt skimmers.
Recovered hydrocarbon would be stored and disposed off-site.!* See id. at § 19.2.5. Secondly,
the ROD selected a “ground water restoration monitoring program” that would monitor
groundwater until cleanup levels are achieved. See id. at § 19.2.6. Groundwater use restrictions
were also required. See id. ROD COCs in groundwater and their corresponding cleanup levels

(commercial/industrial) were as follows:

GROUNDWATER COCs CLEANUP LEVEL
Benzene 5.0 ug/l
Thallium'? 2.0 ug/
LNAP 0.1 ft. (threshold thickness)

See id. at § 15.1.

4 This component of the remedy was never required or constructed. Only one well at the Site (OW-D—a
monitoring well installed by Hudson under the Final Consent Decree) had measureable LNAPL at the initiation of
work under the UAO and ROD. See Ex. 3, § 12.8. In October 2009, approximately one (1) gallon of LNAPL was
removed from that monitoring well. See Ex. 22, SAIC, Initial Surface Water and Groundwater Monitoring Report
(Mar. 4, 2011) at 17. Since that time, OW-D has maintained compliance with the ROD’s RAOs and cleanup criteria
for LNAPL in groundwater. See Ex. 22, Enviro Clean Services, LLC, Fifth Annual Groundwater Monitoring Report

(Jan. 21, 2015) at Table 1.

15 In all of Land O’Lakes’ required UAO groundwater monitoring at the Site, thallium was never detected. It was
subsequently dropped as a groundwater COC by EPA’s ESD. See Ex. 91 at 9; see also, infra, Section V.C.
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Finally, the ROD established a remedy for “Other Media.” See id. at § 19.2.1. A pile of
approximately 10 cubic yards of ACM located in the North Refinery was required to be
excavated, containerized, and disposed off-site. See id. The ROD also required the excavation,
stabilization and off-site disposal of approximately 6,000 cubic yards of “Coke Tar” from the
South Refinery—"mainly to the west and north of the Coke Pond.”'® See Ex. 3, § 19.2.1, and
Figure 10. Finally, the ROD required Land O’Lakes to remove “metal debris” as a “public
safety hazard and site management hazard.” See Ex. 3, § 19.2.1.

The ROD paid lip service to the Final Consent Decree, but EPA either misrepresented
the true nature of the conclusion of the Final Consent Decree work or fundamentally failed to

investigate the Final Consent Decree work:

Since the early 1980s, areas of the Site have been sampled
pursuant to the requirements of the Final Consent Decree or RCRA
compliance monitoring. After Consent Decree funds allocated for
the cleanup were depleted on November 30, 1993, Hudson filed a
motion in the United States District Court of the Western District
of Oklahoma (Court) to terminate the Final Consent Decree. The
Court recognized that all of the requirements of the Final Consent
Decree had not been met, however there were no financial
resources remaining, so the Court moved to release Hudson from
the obligations of the Final Consent Decree (E&E, 1999). An
Order of Closure of the Final Consent Decree was issued in 1994
(ODEQ, 2003).

See id. In reality, there were additional funds offered by Hudson for work under the Final
Consent Decree, but the United States demurred on the use of these additional funds, and agreed
that the work under the Final Consent Decree was concluded. See Ex. 25, 9930-33. EPA’s

ROD never mentioned the covenant not to sue in the Final Consent Decree or provided an

16 As established in this Petition, this alleged “Coke Tar” was a mischaracterization. “Coke Tar” was never
generated at the Site. See Ex. 4 (Baugher) 9 20, 87, 88; Ex. 5 (Boehm) 9 54(b), 90; Ex. 13 (Gaskins) ] 44; Ex. 12
(Fuqua) q175. EPA’s “Coke Tar” was, in reality, crude oil and/or petroleum product subject to CERCLA’s

petroleum exclusion. See Ex. 4 (Baugher) Y 87, 88; Ex. 5 (Boehm) Y 54(b), 90.
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accurate statement concerning the termination of obligations and release of liability in the Final

Consent Decree and Closure Order.

6. EPA’s 2008 Request to Perform the RD/RA and Demand for
Reimbursement of Costs

Less than three months after it issued the ROD, EPA sent another Special Notice letter
dated February 19, 2008 to Land O’Lakes requesting that Land O’Lakes enter negotiations to
perform the RD/RA specified in the ROD and pay EPA and ODEQ past costs of $20.9 million
for ODEQ investigation costs and the costs of the two EPA removal actions. See Ex. 92; Ex. 18
(Wilson) § 19, Ex. . Land O’Lakes responded to EPA on May 28, 2008 and challenged EPA’s
authority to impose CERCLA liability against Land O’Lakes on a closed RCRA site as follows:

C. Site Addressed and Received Closure Under RCRA

LOL understands that the Site was an interim-status RCRA facility
long before it became a Superfund site. On December 10, 1987, the
U.S. District Court approved a Final Consent Decree wherein EPA
and the Trustee in Bankruptcy for Hudson Refining Company, Inc.
and Hudson Oil Co., Inc. agreed to specific RCRA corrective
action for the refinery site. Subsequently, the Court ordered
closure of the refinery site pursuant to RCRA. In 1996, the
Oklahoma Department of Environmental Quality, acting pursuant
to RCRA, issued a permit to the Hudson bankruptcy trustee for
monitoring and maintenance of the closed land treatment unit
(LTU) located in the northwest comer of the Site. In April, 2001,
the bankruptcy trustee submitted a final, post-RCRA closure report
regarding measures that were taken to stabilize the former LTU.

Though LOL’s information about RCRA activities at the Site is
limited, it raises questions.

If there has been RCRA closure of one or more portions of the
Site, approved by U.S. EPA and the Oklahoma Department of
Environmental Quality, why is EPA proceeding to undertake a
CERCLA remedy of the same areas? As a matter of policy, EPA is
required to promote coordination of RCRA corrective action and
CERCLA response action when they come into play at the same
facility. Generally, a corrective action and closure of a RCRA unit
will satisfy the requirements of both RCRA and CERCLA. At a
minimum, there needs to be conscious coordination between the
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programs in order to avoid duplication of effort and imposition of
inappropriate cleanup standards.

As stated above, LOL does not understand how Midland could
have CERCLA liability for the LTU. Additionally, the fact of
RCRA closure of one or more portions of the Site raises additional
questions about how Midland could have liability under CERCLA.

Ex. 19 (Wolski) 919, Ex. D at 4-5 (footnote omitted). Among the issues raised by Land
O’Lakes in that correspondence were CERCLA’s petroleum exclusion and divisibility. See
Ex. 93 at 2-4; Ex. 19 (Wolski) Ex. D at 3-4. Land O’Lakes also raised technical concerns about
EPA’s ROD, the RI/FS, and with the ATSDR’s PHA. See Ex. 93 at 5-6; Ex. 19, Ex. D at 5-6.
At no time did EPA respond to Land O’Lakes’ May 28, 2008 assertion that Midland could not
have CERCLA liability for the Site based upon the Final Consent Decree and the Closure Order.
See Ex. 19 (Wolski) 9 20.

7 UAO

On January 6, 2009, EPA issued the UAO to Land O’Lakes, which directed Land
O’Lakes “to perform a remedial design for the remedy described in the [ROD] for the [Site]...,
and to implement the design by performing a remedial action.” See Ex. 1, 1. Like the ROD,
the UAO paid lip service to the Final Consent Decree, but again fundamentally failed to take
into account the full breadth of the investigation and remedial work conducted by Hudson, and
the judicial proceedings preceding and following the Final Consent Decree. The Final Consent
Decree’s covenant not to sue and the Closure Order release and termination of obligations were
either negligently omitted or purposely avoided with the following incomplete description:

In 1987, as a part of Hudson Refining Company bankruptcy
hearings, the District Court for the Western District of Oklahoma
issued a Partial Consent Decree. This decree led to a 1994 Final
Consent Decree (FCD) between the EPA and Hudson Refining
Co., Inc. The FCD required Hudson to set aside $1 million for

proper closeout including: 1) tank clean-out; 2) soil excavation; 3)
biotreatment of contaminated soil; 4) removal of north oily water
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pond sludges and soils; 5) groundwater remediation; and 6)
groundwater monitoring at the LTU.

Ex. 1,924

8. Land O’Lakes FOIA Requests and FOIA Appeal

Because Land O’Lakes never owned or operated the Refinery, and was allegedly liable
under CERCLA only as a result of a decades-old merger, Land O’Lakes possessed very little
information relating to the Site. Thus, on January 9, 2009, Land O’Lakes, through counsel,
served EPA with three requests under the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552.
See Exs. 94, 95, 96. One of these FOIA requests broadly asked for information relating to
permitting, compliance, and enforcement issues under RCRA for activities at the Site. See
Ex.94. The second FOIA request broadly asked for information relating to permitting,
compliance, and enforcement under the Clean Water Act and the National Pollution Discharge
Elimination System for activities at the Site. See Ex. 95. The third FOIA request broadly asked
for information relating to the Site, including EPA’s efforts to identify PRPs for the Site,
decisions associated with the response actions, response contractor documents, Interagency
Agreements, and expenses associated with response actions. See Ex. 96.

During the 14 months that followed Land O’Lakes’ FOIA requests, EPA occasionally
provided partial responses and repeatedly asked for extensions of the deadline to respond fully,
which Land O’Lakes agreed to in good faith.!” EPA’s final'® FOIA response was encapsulated
in correspondence dated March 8, 2010, where EPA asserted numerous exemptions from FOIA

disclosure in support of its failure to produce documents. See Ex. 98. Notably, EPA provided

17 Independent of Land O’Lakes’ FOIA requests, Land O’Lakes requested and received limited access to documents
belonging to Midland in EPA’s possession in July 2008 and January 2010. These documents, despite belonging to
Land O’Lakes through its merger with Midland, remain in the possession of EPA.

8 By correspondence dated October 28, 2011, EPA provided an addendum to its March 8, 2010 final FOIA
response enclosing an Oil Insurance Association Fire Map of the Refinery dated May 19, 1953. See Ex. 97.
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redacted copies of 35 documents, fully withheld from production documents listed in a 56-page
table, and also withheld “16,327 pages of records received by or created by Management
Division....” See Ex. 98 at 4. On April 6, 2010, Land O’Lakes appealed the EPA’s March 8,
2010 FOIA response. See Ex. 99. By letter dated September 30, 2011, EPA provided an update
on the status of Land b’Lakes’ FOIA appeal and advised that EPA had “assigned a target date
for completion of your appeal. Based upon current projections, we anticipate that your appeal
should be completed by November 30, 2011.” Ex. 100. Now, more than five years after Land
O’Lakes initiated its appeal, EPA’s target date has passed. Land O’Lakes’ counsel have received
no further information, and Land O’Lakes’ FOIA appeal is still pending with no known timing or
prospects for resolution or decision.

V. LAND O’LAKES’ COMPLIANCE WITH UAO

On January 6, 2009, EPA issued the UAO. See Ex. 1 at 30. In sum, the UAO directed
Land O’Lakes “to perform a remedial design for the remedy described in the Record of Decision
for the ... Site, dated November 23, 2007, and to implement the design by performing a remedial
action.” See Ex. 1, J1. As set forth in the UAO, Land O’Lakes’ alleged responsibility for the
Site under CERCLA was based upon: (1) Midland’s ownership and operation of the Site from
1944 through 1977; (2) alleged releases of hazardous substances during Midland’s 1944 through
1977 ownership and operation of the Refinery; and (3) Land O’Lakes’ 1982 merger with
Midland. See Ex. 1, § 11a, 21.

A. Land O’Lakes’ Notice of Intent to EPA

Paragraph 5 of the UAO required Land O’Lakes to provide written notice to EPA stating
whether it would comply with the terms of the UAO. Specifically, the UAO required:

The Respondent shall provide, not later than five (5) days after the
effective date of this Order, written notice to EPA’s Remedial
Project Manager (RPM) stating whether it (they) will comply with

45
MINNESOTA/2012365.0037/12358198.1



the terms of this Order. If the Respondent does not unequivocally
commit to perform the RD and RA as provided by this Order, it
shall be deemed to have violated this Order and to have failed or
refused to comply with this Order. The Respondent’s written
notice shall describe, using facts that exist on or prior to the
effective date of this Order, any “sufficient cause” defenses
asserted by the Respondent under sections 106(b) and 107(c)(3) of
CERCLA.

Ex. 1, §52. On February 9, 2009, Land O’Lakes submitted to EPA its Combined Notice of
Intent to Comply, Response to Unilateral Administrative Order, Statement of “Sufficient Cause”
and other Defenses, Offer of Proof, and Petition for Remand to Supplement the Administrative
Record with the UAO to EPA (“Notice of Intent”). See Ex.24. As demonstrated by the
Appendix to the Notice of Intent, Land O’Lakes provided a wealth of reference and support
documentation, disks, and expert evaluations of risk, analytical data, and aerial photographs.'’
By statute, Land O’Lakes could not challenge the UAO, or the response action ordered under the
UAQ, in federal court until the response action is completed. 42 U.S.C. § 9613(h).

In its Notice of Intent, and as specifically required by paragraph 52 of the UAO, Land
O’Lakes stated: “LOL will comply with the terms of the UAO and unequivocally commits to
perform the RD and RA as provided by the UAO.”* See Ex. 24, § 1. However, Land O’Lakes
reserved “all legal rights to challenge the requirements of the UAO and to recover its costs and
expenses relating to its compliance with the UAO.” See id. at q 2.

Without waiving any of its legal rights, Land O’Lakes provided responses and objections

to the UAO’s Findings of Fact and Conclusions of Law. See Ex. 24, 4] 6-36. Land O’Lakes

19" A complete copy of the Notice of Intent is provided at Ex. 22.

20 As part of its compliance with the UAO, Land O’Lakes immediately embarked on efforts to obtain access to
various parcels of real estate that comprised the Site. See Ex. 101. On February 17, 2009, Land O’Lakes formed a
real estate holding company affiliate, Cushing Oklahoma Brownfields, LLC, a Delaware limited liability company,
(“COB”) to purchase and hold any portions of the Refinery real estate that could be purchased. See Ex. 22 (Land
O’Lakes March 6, 2009, “Report on Site Access and ‘Best Efforts’ to Obtain Site Access). On February 18, 2009,
COB made offers to, and began negotiations to purchase with, all owners of the Refinery property. Id. Ultimately,
COB acquired ownership of all Refinery property, except for the BNSF railroad right-of-way.
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also made additional factual allegations in support of its Notice of Intent, including factual
allegations in support of its position and defenses (e.g., divisibility) as to the UAO. See Ex. 24,
9937-48. In Section III of its Notice of Intent, Land O’Lakes stated, and supported with
evidence, a series of defenses to the UAO, including:

A. The UAOQO’s Soil Remedy Is Arbitrary and Capricious, Not
Supported by the Administrative Record, Inconsistent with
the NCP and CERCLA, and Not Cost Effective.

1. The soil removal delineation areas in the ROD are
arbitrary and capricious because they are not based
on the industrial/commercial use soil cleanup
standards set forth in the ROD and do not comply
with recorded deed restrictions imposed by EPA
on the Site.

2. The soil removal areas and volumes delineated in
the ROD are unsupported by the analytical data in
the record.

3. The UAO impermissibly requires remedial action
“of a naturally occurring substance in its unaltered
form ... from a location where it is naturally
found.”

4. The UAO requirement of off-site disposal of
contaminated soil is inconsistent with the NCP.

5. The ROD’s remedy for soil and waste pond
sediment is inconsistent with EPA policies
requiring “green remediation.”

6. The ROD’s soil remedy is inconsistent with the
NCP because it is not appropriate or cost effective.

B. Scientific Data in the Administrative Record, and Other
EPA Risk Assessments Based on the Same Data Used in
the RI/FS Risk Assessment Establish: (a) There Is No
Imminent and Substantial Endangerment Posed by the Site;
(b) The Remedies Required by the UAO Are Not
Necessary to Protect the Public Health and Welfare and
Environment; (¢) The Arbitrariness of the Risk Assessment
in the RI Report; and (d) A Fund-Financed Remedy or a
UAO Mandated Remedy Are Inconsistent with the NCP
and the Superfund Statute.

C. The UAO Surface Water and Pond Sediment Remedies Are
Arbitrary and Capricious, Not Supported by the
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Administrative Record, Inconsistent with the NCP, and Not
Cost Effective.

D. Because Substantial Portions of the RD and RA Activities
Are Attributable Solely to Releases or Threatened Releases
Caused by Third Parties and Sufficient Evidence Exists to
Apportion the Cause of the Contamination, Liability Is
Divisible in Whole or in Part.

E. The Costs of the RD and RA Activities Attributable to
Releases of Petroleum and “Substances Indigenous in
Petroleum Substances” Cannot Be Allocated to LOL Under
CERCLA.

See Ex. 24, 19 49-145.

Land O’Lakes’ Notice of Intent also made an Offer of Proof regarding additional studies
and materials that could have been submitted for the administrative record on the proposed
remedy if Land O’Lakes had received notice of the proposed remedial action and a reasonable
opportunity to comment before the EPA’s decision approving the ROD. See Ex. 24 at 43-45.
Finally, citing, inter alia, the pre-enforcement bar of 42 U.S.C. § 9613(h), EPA’s discretion to
supplement the record under the NCP (40 C.F.R. § 300.825), and EPA’s failure to follow
CERCLA'’s requirements relating to rights of participation, 42 U.S.C. § 9613(k)(2)(B), Land
O’Lakes requested:

that the docket be remanded for further development of the
administrative record for the RD and RA selected for the site,
under a schedule that provides LOL, and its cleanup experts, with a
reasonable opportunity to obtain and examine the data and site

information and provide comments and criticisms on the proposed
remedy.

See Ex. 24 at 46-51. In its letter of March 18, 2009, EPA acknowledged receipt of the Notice of
Intent, but: (1) denied Land O’Lakes Offer of Proof and Petition for Remand; and (2) did not

respond to Land O’Lakes defenses in the Notice of Intent. See Ex. 102.
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B. Land O’Lakes’ Selection and EPA Approval of RD/RA Contractors

As early as July 2008, in response to demands made by EPA, and as part of good faith
negotiations, Land O’Lakes informed EPA that it intended to perform the remedy specified in
the ROD and was going to use a request for proposal (“RFP”) process to select environmental
engineering and construction firms for the ROD’s required RD/RA activities. See Ex. 103;
Ex. 17 (Wilson) § 5. True to its representation to EPA, on August 11, 2008, Land O’Lakes sent
RFPs to five firms: (1) Envirocon; (2) Kleinfelder; (3) Shaw Environmental and Infrastructure
Group; (4) Golder Associates Inc.; and (5) Terracon. See id. at § 6 and Exhibit “A” thereto. By
correspondence dated August 19, 2008, Land O’Lakes provided additional information to the
prospective bidders. See id. at § 7 and Exhibit “B” thereto. Four of the five firms submitted bids
to Land O’Lakes in September 2008 and were evaluated by Land O’Lakes. Three (Envirocon,
Golder, and

Shaw) of the four firms providing Land O’Lakes with bids were selected for final
interviews. See id. at 49 7, 8 and Exs. C, D, and E thereto.

During negotiations with EPA in September and October 2008, Land O’Lakes informed
EPA of its RD/RA RFP contractor selection process/schedule. Land O’Lakes also advised EPA
that it would interview Envirocon, Golder, and Shaw on September 25, September 26 and
October 8, 2008, with a goal of choosing an RD/RA contractor and executing a contract by mid-
October 2008. See id. at 9. During these discussions, Land O’Lakes’ sought EPA input with
regard to Land O’Lakes’ pending selection of an RD/RA contractor as follows: (a) a preliminary
decision on whether any of the contractors Land O’Lakes was considering would be disapproved
by EPA; (b) approval from EPA to conduct RD work as soon as RD/RA contractors were
selected; and (c) an early meeting between Land O’Lakes’ selected RD/RA contractor and EPA

technical staff to discuss the scope and schedule for the work. See id. at § 10. EPA declined to
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approve Land O’Lakes’ RD/RA contractors or to allow work unless and until a final, global
settlement relating to the Site was reached between EPA and Land O’Lakes. See id. at 11.

At the conclusion of Land O’Lakes’ RFP and interview process, on October 13, 2008,
Land O’Lakes selected the team of Envirocon and Benham Companies as its RD/RA contractors.
See id. at § 12; Ex. 15 (Penn) § 6. EPA was informed about Land O’Lakes’ selection of the team
of Envirocon and Benham as its RD/RA contractors for the Site. While EPA did not object to
Land O’Lakes’ selection, EPA again confirmed that it would not approve Land O’Lakes’ RD/RA
contractor selection, commencement of work or technical meetings with EPA staff to begin
implementation of the RD/RA work until all documentation for a consent decree was completed.
See Ex. 17 (Wilson) q 13.

EPA issued the UAO on January 6, 2009. By correspondence dated February 12, 2009,
Land O’Lakes’ RD consultant, Benham/SAIC, provided information required by the UAO
(specifically paragraphs 58 and 98) identifying Land O’Lakes’ RD (Benham/SAIC) and RA
(Envirocon) consultants, and such consultants’ key personnel, relevant experience, and other
required information. See Ex. 22 (Letter from Lawmaster, Benham, to Stankosky, EPA, dated
February 12, 2009); see also Ex. 17 (Wilson) 9 14, 15. In that same correspondence, Land
O’Lakes designated Byron Starns as the Project Coordinator. See id.; see also Ex. 17 (Wilson)
9 16. EPA approved this submission (tentatively, with comments) by correspondence dated
March 11, 2009, and finally by correspondence dated April 20, 2009. See Ex. 22 (Letter from
Stankosky, EPA, to Starns, Project Coordinator, dated March 11, 2009), Letter from
Lawmaster/Foreman, Benham/Envirocon, to Stankosky, EPA, dated April 1, 2009, Letter from
Stankosky, EPA, to Starns, Project Manager, dated April 20, 2009); see also Ex. 15 (Penn) § 5.

In its April 20, 2009 correspondence, EPA also issued Land O’Lakes with an authorization to
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proceed in accordance with paragraph 58 of the UAO. See Ex. 22 (Letter from Stankosky, EPA,
to Starns, Project Coordinator, dated April 20, 2009).

As required by EPA and EPA guidance, by correspondence dated October 27, 2009, Land
O’Lakes nominated Terracon Consultants, Inc. (“Terracon”) as its proposed Independent Quality
Assurance Team (“IQAT”) for RD/RA activities at the Site. See Ex. 22 (Letter from Stankosky,
EPA, to Starns, Project Coordinator, dated October 27, 2009). EPA approved Terracon by
correspondence dated December 10, 2009 with modifications, pursuant to paragraph 84 of the
UAO. See Ex. 22 (Letter from Stankosky, EPA, to Starns, Project Manager, dated December 10,
2009). Land O’Lakes timely responded to EPA’s approval with modifications by
correspondence dated December 21, 2009. See Ex. 22 (Letter from Starns, Project Coordinator,
to Stankosky, EPA, dated December 21, 2009). Throughout the course of the RD/RA, Terracon

acted as the IQAT.

C. Explanation of Significant Differences; Preliminary Close Out Report

With no notice or opportunity to comment, EPA issued an Explanation of Significant
Differences (“ESD”) for the Site on November 19, 2010. See Ex. 91. The ESD outlined six
“significant” changes and five “minor” changes from the ROD. In summary, EPA’s

“significant” changes were:

L Wastewater Pond 6, Treatment Pond 8, and Runoff Pond 9. Wastewater Pond
6, Treatment Pond 8, and Runoff Pond 9 will remain in service following Site
remediation so that during a given precipitation event, storm water runoff from
the Site will not be discharged to Skull Creek at higher flow rates than would
currently occur for a like precipitation event. Ponds that required removal of
contaminated sediment (Aeration Pond 7, Wastewater Ponds 1 through 3, and the
Coke Pond) were not completely backfilled, but backfilled to provide a minimum
of 2 ft. of clean cover soils, and then graded to promote runoff and prevent
ponding of storm water runoff during precipitation events. Wastewater Ponds 4
and 5 were backfilled and/or graded as necessary to promote runoff and prevent
ponding of storm water runoff during precipitation events. Clean soils contained
in the berms of Aeration Pond 7 and Wastewater Ponds 1-5 were utilized as
borrow materials during Site backfilling and grading operations.
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Asbestos-Containing Material. ACM volume addressed during RA construction
increased in volume from the ROD estimate. The ROD estimated the volume of
ACM requiring removal as 10 cubic yards. Additional ACM was found during the
RA. 460.8 cubic yards of ACM impacted soil/debris were removed from the Site
and properly disposed. A total of 719 linear feet of ACM wrapped pipe was also
removed; the piping weighed 1.7 tons.

Scrap Metal and Construction Debris. The volume/weight of tank and scrap
metal debris, along with excavated piping, addressed during RA construction
increased from the ROD estimate. The term “construction debris” was used by the
landfill for general debris, building material, and contaminated soil mixed with
concrete chunks, brick, and metal waste. The landfill waste manifests identify a
total of 11,983 tons of construction debris removed during the RA. This tonnage
would include an undetermined amount of commingled soil. Scrap metal, tank
metal and piping hauled off-site for recycle or disposal was logged separately.
The final weight for scrap metal, tank metal, and piping was 242.62 tons.

Ground Water Monitoring for Thallium. Thallium monitoring has been
removed from ground water monitoring requirements. Thallium monitoring was
conducted during the RD and during RA construction. Thallium was not detected
in any of the ground water samples. Laboratory detection levels were well below
the ROD cleanup level of 2.0 pg/L. Proper Plugging and Abandoning of Site
Wells — Site wells which will not be part of operation and maintenance activities
for ground water monitoring will be required to be properly plugged and
abandoned.

Institutional Controls. Site ownership has changed which affects filing of
institutional controls required by the ROD.

See Ex. 91 at 1-2, 14-20. EPA’s “minor” changes from the ROD included:

1.

the Aeration Pond sumps were remediated, filled with crushed rock, sides folded
in, and left in place;

additional monitoring wells will be required to more fully define LNAPL
contamination and to ensure that there is no movement into off-site areas;

additional wells will be required to identify if a benzene source lies up-gradient of
monitoring well OW-B and down-gradient to determine if benzene has the
potential to migrate off-site;

contaminated wastewater pond sediment did not have to be stabilized to address
hazardous levels of chromium to meet landfill requirements; and

surface water did not have to be treated to address benzo(a)pyrene (B(a)P)
contamination.

See Ex. 91 at 2, 21-24. By correspondence dated January 7, 2011, Land O’Lakes submitted

comments in response to EPA’s ESD. Among its myriad comments, Land O’Lakes’ commented
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on EPA’s decision to issue the ROD without seeking public comment, or input/comment from
Land O’Lakes. See Ex. 104 at 1. Land O’Lakes also questioned the necessity and purpose of the
ESD, while commenting that the one “significant” change that should have been included in the
ESD was “visual contamination”—due to a substantial increase in cost, scope and performance.
See Ex. 104 at 2-3. Also among the comments were questions regarding the Final Consent
Decree, and the interplay between land use restrictions required by the Final Consent Decree
and inserted in the chain of title-in-the Warranty Deed between the Hudson Bankruptcy Estate
and USR in comparison to the requirements of the ROD and ESD. See Ex. 104 at 3, 9-11. These
comments and questions were driven by EPA’s unilateral decision—as announced in the ESD—
to ignore and unwind the Final Consent Decree’s requirement on land use
restrictions/institutional controls without Court approval:
[TThe ROD and this ESD represents EPA’s decision to modify the

institutional controls for the Site, and the 1987 [Final] Consent
Decree institutional controls no longer govern the Site.

See Ex. 91 at 11; see also Ex. 104 at 9-11. The Final Consent Decree provides that its “land use
restriction...may be altered or terminated upon mutual agreement between the parties hereto or
their successors. Any such alteration or termination agreement shall be recorded in records of
title in the manner prescribed by law.” See Ex. 54 at 4-5. EPA never responded to Land
O’Lakes’ January 7, 2011 letter and comments on the ESD.

On November 23, 2010, EPA issued its Preliminary Close Out Report. See Ex. 105.
Therein, EPA addressed the quality of the work performed under the UAO by Land O’Lakes and
its RD/RA contractors:

| The EPA and ODEQ conducted continued oversight during RA
construction activities to determine compliance with quality
assurance and quality control (QA/QC) protocols and the

Construction Quality Assurance Plan. Construction activities at
the Site were determined to be consistent with the ROD and
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adhered to the approved quality assurance plan which incorporated
all EPA and State requirements. Confirmatory inspections,
independent testing, audits, and evaluations of materials and
workmanship were performed in accordance with the technical
specifications and plans. An independent quality assurance
contractor, hired by LOL in accordance with EPA guidance,
visited the site during construction activities to review construction
progress and evaluate and review the results of QA/QC activities.
No significant deviations or non-adherence to QA/QC protocols, or
specifications were identified.

The quality assurance project plan incorporated all EPA and State
QA/QC procedures and protocols. All monitoring equipment was
calibrated and operated in accordance with the manufacturer’s
instructions.  EPA analytical methods were used for all
confirmation and monitoring samples during RA activities.
Contract laboratory program-like procedures and protocol were
followed for soil, sediments, and water analyses during the RA
using private laboratories.

See Ex. 105 at 16-17.
D. All Actions Required Under the UAO Have Been Completed

Land O’Lakes conducted its initial site inspection with EPA and ODEQ on April 30,
2009. What Land O’Lakes and its consultants found was a property that did not resemble an
abandoned petroleum refinery. See Ex. 11 (Brady) § 37. Open, pastoral land; heavy vegetation;
no disposal pits, no disposal ponds, no other solid waste disposal units. See Ex. 11 (Brady) ¥ 37,
Attachment F (Initial Site Inspection photographs).

In September/October 2009, Land O’Lakes conducted RD activities at the Site with the
installation of approximately 70 soil borings and the collection of approximately 210 samples to
further delineate the areas within the SAOCs that contained COCs exceeding the ROD cleanup
levels. EPA required Land O’Lakes to conduct a second investigation of the SAOCs, referred to
as the Hot Spot sampling. In May 2010, Land O’Lakes conducted the Hot Spot sampling with

the installation of 62 additional soil borings and the collection of 186 additional soil samples.
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Additional borings were installed related to delineating “visual contamination,” but no additional
samples were collected from those borings.

The Preliminary Remedial Design was submitted to EPA on November 3, 2009. After a
round of comments and tentative approval from EPA, Land O’Lakes submitted its Intermediate
Remedial Design on December 14, 2009. On the Eve of Christmas 2009, EPA provided
comments and tentative approval of the Intermediate Remedial Design. On February 1, 2010,
Land O’Lakes submitted its Pre-Final Design. EPA provided a Notice of Deficiency on
March 3, 2010. A revised Pre-Final Remedial Design (Rev. 1) was submitted on March 11,
2010. EPA approved the Pre-Final Remedial Design on April 19, 2010, thereby making the Pre-
Final Remedial Design (Rev. 1) the Final Remedial Design. See Ex. 22, Remedial Action Report
(December 4, 2014), at 18 and § 3.0.

Mobilization for the RA activities started on December 7, 2009, and RA construction
activities concluded on October 25, 2010. See Ex. 22, Remedial Action Report (Dec. 4, 2010) at
50. In October 2011 and October 2012, Land O’Lakes excavated approximately 900 cubic yards
of soil with EPA-designated “visual contamination” that EPA designated as “Coke Tar” from an
area on the South Refinery named AA-1. In May 2013, Land O’Lakes conducted an EPA-
required investigation of the North East South Tank Farm (“NESTF”) area, south of AA-1, with
the installation of six soil borings and the collection of 18 soil samples. None of the samples
exceeded the ROD cleanup levels or any of the screening levels for an expanded chemical list
required by EPA. See Ex. 11 (Brady) 19 511-17, Attachment L; Ex. 22, NESTF Report (July 2,
2013). In total, Land O’Lakes excavated and removed from the Site 50,715 cubic yards of soils
and 28,457 tons of sediment-related material. See Ex. 22, Remedial Action Report (Dec. 4,

2010), Table 1.
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In accordance with paragraph 75 of the UAO, Land O’Lakes notified EPA by
correspondence dated November 19, 2013 that it had concluded that the RA had been fully
performed and requested that the Second Pre-Final Inspection scheduled for December 19, 2013,
as the Pre-Certification Inspection if the Pre-Final Inspection was determined to be a final
inspection. See Ex.106. On December 19, 2013, the Second Pre-Final Inspection was
conducted at the Site.?! As a result of this inspection, EPA concluded as follows:

Based on the inspection the RA appears to be constructed per the
RD. No additional pre-final inspections are anticipated at this
time. Based on the conditions of the site at the time of the
December 19, 2013, pre-final inspection, this inspection also
serves as the final inspection per Section 6.1.2 of the Statement of
Work (SOW) (Attachment 3 Unilateral Administrative Order
(UAO)).

On November 19, 2013, Land O’Lakes notified EPA that it had
concluded that the Remedial Action has been fully performed per
paragraph 75 of the UAO and requested that the December 19,
2013, pre-final inspection also serve as the pre-certification
inspection if the pre-final inspection was determined to be a final
inspection. Since the December 19, 2013, pre-final inspection was
determined as the final inspection, the December 19, 2013,
inspection may also serve as the pre-certification inspection. Land
O’Lakes must comply with the additional requirements in
paragraph 75 of the UAO and other applicable UAO conditions.

See Ex. 107 at 7. As required by paragraph 75 of the UAO, and in compliance with the schedule
set with EPA, Land O’Lakes submitted its Data Evaluation Report on February 21, 2014 and its
Remedial Action Report on March 19, 2014. See Ex. 22 (Letter from Kristin Druquer, Leidos, to
Laura Stankosky, EPA, dated February 21, 2014). By correspondence dated June 27, 2014, EPA
disapproved both submissions pursuant to paragraph 84(c) of the UAO and directed revision (to

address EPA’s comments) and resubmission within twenty-one (21) days. See Ex. 108.

2l The December 19, 2013 inspection was preceded by an October 19, 2010, Pre-Certification Inspection.
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On June 30, 2014, Land O’Lakes requested an extension of the twenty-one (21) day
deadline to August 18, 2014 to submit the revised Remedial Action Report and revised Data
Evaluation Report in accordance with EPA’s June 27, 2014 correspondence due to Land
O’Lakes’ consultant’s already established summer vacation schedules. See Ex. 109. EPA
granted Land O’Lakes’ an extension to August 8, 2014 to submit the revised Remedial Action
Report and revised Data Evaluation Report. See Ex. 110. Land O’Lakes timely revised and
submitted its revised Remedial Action Report and revised Data Evaluation Report to EPA by
correspondence dated August 7, 2014. See Ex. 111.

Terracon submitted its IQAT Report to EPA on or about March 19, 2014. See Ex. 22,
Terracon Consultants, Inc. Independent Quality Assurance Team (IQAT Report) (Mar. 19,
2014). Therein, Terracon concluded and certified, among other things and as more specifically
described in the IQAT Report, “that the RA was completed in substantial conformance with the
final, EPA-approved, RD.” See id. at 19. On August 27, 2014, Land O’Lakes submitted an
IQAT Report Addendum prepared by Terracon, restating its March 19, 2014 IQAT Report to
include its review of the Remedial Action Report and Data Evaluation Report submitted by Land
O’Lakes to EPA on August 8, 2014. See Ex. 112. In its IQAT Report Addendum, Terracon
noted that EPA had not commented on, or taken any action with regard to, Terracon’s March 19,
2014 IQAT Report. See Ex. 112 at 2. By correspondence dated September 4, 2014, EPA stated
that it had no comments on Terracon’s March 19, 2015 IQAT Report. See Ex. 113.

EPA transmitted correspondence dated September 18, 2014, which provided its Notice of
Deficiency as to Land O’Lakes’ August 8, 2014 Remedial Action Report and Data Evaluation
Report and directed Land O’Lakes to make a series of new revisions to such reports and resubmit

within ten (10) days. See Ex. 114. On September 29, 2014, Land O’Lakes timely responded to
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EPA’s correspondence of September 18, 2014 and submitted a revised Remedial Action Report
and revised Data Evaluation Report as directed by EPA. See Ex. 115.

By correspondence dated November 18, 2014, EPA approved (with modifications) Land
O’Lakes’ September 29, 2014 submission of the Remedial Action Report and Data Evaluation
Report pursuant to paragraph 84(b) of the UAO, and directed Land O’Lakes to submit a revised
Remedial Action Report and Data Evaluation Report by December 4, 2014. See Ex. 116. In
response, Land O’Lakes submitted another revised Remedial Action Report and revised Data
Evaluation Report on December 4, 2014. See Ex. 117. In February 2015, EPA and ODEQ
issued an initial Five-Year Review Report which concluded:

The remedy at the [Site] is protective of human health and the
environment. Contamination at the former refinery has been
addressed. Both short and long term protectiveness of the remedial
action will be assured by continuing to monitor the Site ground
water and maintaining that [sic] the institutional controls to address

the potential contamination remaining at greater than two feet in
depth.

Ex. 22, EPA, Five-Year Review Report for Hudson Refinery Superfund Site, Payne County
(Feb. 27, 2015) at 1.

On June 19, 2015, nearly six and half months after Land O’Lakes’ December 4, 2014 re-
submittal of the Data Evaluation Report and Remedial Action Plan, EPA transmitted
correspondence to Land O’Lakes stating that these reports were “approvable” and no additional
modifications were required. See Ex. 118 at 1. EPA also stated that “the Remedial Action
construction work has been completed in satisfaction with the requirements of the order and the
Remedial Action work has attained required performance standards, except for performance

standards required for ground water....”??> See Ex. 118 at 3. On June 25, 2015, Land O’Lakes

2 Tnits June 19, 2015 correspondence, EPA also made vague and unspecified references to alleged violations of the
UAO. In its June 25, 2015 response, Land O’Lakes pointed out that at no time during the six and a half years of
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responded to EPA’s June 19, 2015 correspondence with its own correspondence, stating that
Land O’Lakes interprets EPA’s June 19, 2015 letter as approval of the RA in accordance with
paragraphs 75 and 84 of the UAO. As of the filing of this Petition, EPA has not responded to
Land O’Lakes’ June 25, 2015 correspondence.

E. Payment of EPA’s UAO Oversight Costs

By correspondence dated June 23, 2015, EPA transmitted its “Demand for
Reimbursement of Costs Expended,” which included, among other alleged cost elements, costs
associated with EPA’s oversight of the RD/RA performed by Land O’Lakes under the UAO.
EPA explained that the total for all cost elements “identified through February 28, 2015, for the
Site are $23,424,243.76 and $4,818,215.45 in interest.” See Ex. 120 at 2 (emphasis added).
Since EPA’s June 23, 2015 “Demand” did not include an itemization of EPA’s oversight costs
under the UAO, Land O’Lakes requested EPA provide such an itemization by correspondence
dated June 25, 2015. See Ex. 121.

EPA provided the requested itemization by e-mail correspondence on July 2, 2015. See
Ex. 122. By correspondence dated July 15, 2015, EPA stated that it considered July 2, 2015 as
the date of Land O’Lakes’ receipt of EPA’s accounting report in accordance with paragraph 112
of the UAO. See Ex. 123 at 1. Thus, the due date for payment of UAO oversight costs became
August 3, 2015, and no interest would accrue on such amounts until the passage of the due date.
See Ex. 123 at 1. Land O’Lakes tendered payment in full (by wire transfer) of all EPA oversight
costs under the UAO (totaling $1,690,039.084) on July 22, 2015, under full reservation of rights.

See Exs. 124, 125.

Land O’Lakes work to implement the UAO and ROD, had EPA ever notified Land O’Lakes of any violation of the
UAO or that any civil penalties were accruing under the UAO for any alleged violations. See Ex. 119 at 3; see also
Ex. 14 (Lawmaster) 7 14, 18.
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In the six and a half years since issuance and service of the UAO on Land O’Lakes, at no
time has Land O’Lakes been cited or assessed civil penalties for non-compliance with the UAO.
At no time since the issuance of the UAO has EPA ever notified Land O’Lakes of a specific
instance of non-compliance with the UAO or notified Land O’Lakes that civil penalties are
accruing under the UAO due to violations of the UAO. See Ex. 14 (Lawmaster) 1 14, 17, 18.

F. Timeliness of the Petition

Under CERCLA, “[a]ny person who receives and complies with the terms of any order
issued under subsection (a) of this section may, within 60 days after completion of the required
action, petition the [EAB] for reimbursement...for the reasonable costs of such action, plus
interest.” 42 U.S.C. § 9606(b)(2)(A). In this matter, the UAO provides in relevant part as
follows:

Within thirty (30) days after the Respondent concludes that the
Remedial Action has been fully performed, the Respondent shall
notify EPA and shall schedule and conduct a pre-certification
inspection to be attended by the Respondent and EPA. The pre-
certification inspection shall be followed by a written report
submitted within thirty (30) days of the inspection by a registered
professional engineer and the Respondent’s Project Coordinator
certifying that the Remedial Action has been completed in full
satisfaction of the requirements of this Order.... If EPA
concludes, following the initial or any subsequent certification
of completion by the Respondent that the Remedial Action has
been fully performed in accordance with this Order, EPA may
notify the Respondent that the Remedial Action has been fully
performed.

Ex. 1,9 75 (emphasis added). Paragraph 84 of the UAO provides:
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