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BEFORE THE ENVIRONMENTAL. APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
2 mm' Da'c. .

In the Matter of:
Cyprus Amax Mineral Co. CERCLA 106 (b) Petition No. 95-4

Petitioner

ORDER DISMISSING PETITION

On October 23, 1995, Cyprus Amax Minerals Company (”"Cyprus")
filed a petition under section 10€(b) (2) of the Comprehensive
Environmental Response, Compensation, and Liability Act
("CERCLA"), 42 U.S.C. § 9606(b) (2), for reimbyrsement. of costs
incurred in complying with a unilateral administrative order
("UAO") issued by U.S. EPA Region VI. The petition was
subsequently revised on October 30, 1995 (”First Revised
Petition"), and January 16, 1996 ("Second Reviscd Pcﬁitiou“).‘

By motion received January 11, 1996,° the Region moved to deny

'The First Revised Petition added certain citations to
supplemental exhibits, and amended certain dates contained in the
original petition. It was otherwise unchanged from the original
petition. The Second Revised Petition withdrew an argument madec
in the original petition that Cyprus was entitled to
reimbursement pursuant to CERCLA § 106(b) (2) (C) because it was
not liable for the costs incurred in responding to the URO.
Cyprus withdrew that argument because of a federal Districl Court
ruling that Cyprus was respousible for the operations ol Lwa
companies that operated at the site. Second Revised Petition al
1, n.i1. 1In addition, thec Seccond Revised Petition added a
response to a pending motion (Second Revised Petition at 5, n.2)
tiled by the Region asking the Board to deny the petitiom; it is
the Region’s motion which gives risc to the instant ruling of the
Roard.

’The Region submitted its motion on December 19, 1995,
during the recent shuldown of EPA due to lack of appropriations.
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the §etition on thg ground that Cyprus had not "completed" the
action required under the UAO, and therefore did not meet a
necessary threshold to seeking reimbursement . For the reaséns

discusced below, we are dismissing the petition as premature,

o

without prejudice to refiling once the action required under the
UAO is complete. -

The facts relevant to this orderlare not in dispute. On
February 2, 1994, Region VI issued a UAO to Cyprus and other
parties requiring them to conduct a removal action at the
Natiohal Zinc Supertund Site in Bartlesville, Oklahoma. The
required action included excavation and remoﬁ%l.of [oil
contaminated with lead and cadmium. Cyprus gcknowledges that the
UAO included an obligation to filc certain reports with Region VI
before, during, and after the removal action, iﬁcluding *draft
and final work plans, a health and safety plan; monthly written
progress reports, and, within forty-five days after completion of
the Removal Action, a ;inal report summarizing the actions taken
to comply with cye UAO." Second Revised Fetition at 6. The
aforementioned f}nal report (the "Final Removal Response Report")

i

is the subject of thc pending motion.3

The motion was thercfore not docketed by the Board until January
11, 1996, following resumpt.ion of activities.

3cyprus alleges that the requirements of the UAO were

incorporated into a Remedial Action Plan for the site, pursuant
.to a Record of Decision issued by Lhe Oklahoma Department of
Environmental Quality ("ODEQ®") in' December 19%4. The Remedial
Action Plan was incorporated into the terms of a Consent
Agreement and Final Order ("CAFO") entercd into between Cyprus
and ODEQ on August 7, 1995. Second Revised Petition at 4-5.
Cyprus does not argue that the CAFO affected its obligation to
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3
In accordance with the Board's Gu}danee on submitting CERCLA
§ 1;6{b) petitions {"Guid;nce“)‘, on October 20, 1395, Cyprus
‘requested that the Region confirm that the action required by :‘he
UAO was completed on August 23, 1995.° On November 17, 1995,
Region VI denied that request. 1In a letter to counsel for
Cyprus, Region VI stated that the removal action was not complete
because a preliminary review of Cyprus’ 22-volume Final Removal
Response Report indicated that the report was incomplete. Lelter
from Region VI tc Susan H. Fphron at 2 (Nov. 17, 1995). The
Region stated that “{slince the reporting requirements are parlL
of the Removal Actlon, the Removal Action is not complete.® ]Id.
at 3-4. The chlon stated that once final review of the report
was completed, it would provide Cyprus with a "list of
deficiencies" setting forth the actions that must be taken in
order to complete the requirements of the UAO. Id. at 2-3.
Subsequent.ly, the Region filed its motion to deny the

petition. n its memorandum in support of the motion, the Region
states that the ﬁao included a requirement that Cyprus "create a
daté management #ystem which include([s] Clobal Positioning
SatelliLe (GPS) %emrdinates (i.e., latitude and longitude) .for

each [so0il] sample taken, and * * * report that data in the Final

submit the reporte reguired in the UAO.

““Guidance on Procedures for SubmitlLing CERCLA Section
106 {b) Reimbursement Petitions and on EPA Review of Lhose
PeLitions" (June 3, 1994).

5Cyprus'alleges that certain activities relating to the soil
removal may, in fact, have continued bcyond August 23, 1995.
Second Revised Petilion at 6, n.3.



SENT BY:6 SF DIRECTORS OFFICE : 1-30-96 : 14:54 ; SUPERFUND DIVISION- 202 260 0584:# 5/ 8

4
Report."” Motion to Deny Petition at 6. The motion avers thal
"the Final Report * * * does not include the GPS coordinates of
each sample-[and:fherefare the Recion] cannot be completely su:e
: of the location of the samples taken by Cyprus * * *.* 1Id. The
Region states that as a consequence il: cannot determine whether
the soil samples indicate that the lead and cadmium contamination
identified by EPA were cleaned up to levels specified in the UAO.
Id. The Region therefore claims that the action required by the
UAOQ is not "complepe,‘ and that as a result Cyprus has failed to
establish a statutory prerequisite to reimbursement. Id. at 4.
The Region requests that the Board deny the petition, or
alternatively that the Roard allow the ngion‘an additional 60
days to respond Eo the petition, calculated from the date the
Region reccives Cyprus’ complete Final Removal Response Report.
Id. at B-10.

In its January 16, 1996 Second Revised Petition, Cyprus does
not dispute that the GPS data were absent from the Final Removal
Response Report,jnor does Cyprus contend that the action required
by the UAO is "cémplete" notwithstanding the lack of the GPS
data. Cyprus ac;nowledges in the petition that "once the CAFO
was executed and Cyprus completed removing excavated soil on
August 23, 1995, as required in the UAO, Cyprus had fully
complied with the terms of the UAO, with exceptio + certain
addit%onal data that will hgugxgi;gglg_jgiggdgggg;;gggg;jggﬁg.“

Second Revised Petition at 4-5 (emphasis added). Cyprus furtherx

states that *"the physical removal action was completed on August
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23, 1995, and according to EPA the action will be complete once

he remaining GPS data jis filed within the >xt week." Id. at 7

(emphasis added). :Cyprus offers two reasons why the Board should
deny the Region’s motion. Pirst, Cyprus argues that the "GPS
data and final lot drﬁwinga for the approximately 30 residential
lots that was unavailable in October will be available in the
next week: According to EPA the removal action will then be
complete."” Id. at 5, n.2. Second, Cyprus contends that the
'Region is not entitled to the relief requested in the motion
(denial of the pérition}, because the Board's Guidance on CERCLA
petitions states only that the Board may return a premature
petition and alléw it 1o be:refiiad tollowing.completion of the
action. Id. (ciﬁing Guidance at 5).

Both parties recognize that completion of the "required
action" under the UAO is a statutory prerequisite to filing a
petition &or reigbursement; CERCLA § 106(b) (2); Emg;ggggs Ins..
of Wausau v. Brg?ne;, 52 F.3d 656, 662 (7th Cir. 1995}, cert.
depied = U.S. ;__ (1996) . - As set forth above, Cyprus’ petition
plainly recognizes that the removal action required by the UAO is
not complete, pending submission of the GPS data required by Lhe
UAO to be included in thc Final Removal Response Report. The
Board has explained in its Guidance that "[alny petition that
does not demonslrate compliance with the threshold statutory
requirements fof reimbursement will be denied." Guidance at 4.
The portion of Ehe Guidance relied upon by the petitioner wherein

the Board states that it ®may return" a premature petition and
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allow it to be refiled simply reflects that denial of a petition
because it is premature (i.e. dismissal) should be without
prejudice to refiling after the response action is in fact
complete. See Guidance at 5.

We are not persuaded by the argument that the petition
should not be dismissed because Cyprus intends to soon complete

. the :quired.action by providing the Region with the missing GPS
data.. Until such "completion" occurs, the petition is premature.
Moreover, until éhe Region‘receives the missing data and has an
opportunity to réview the data, it.cannot m&ke a determination as
to whether Lhe action 'is complete. Accordingly, the petition
must be dismissed as premature, withcﬁt prejuaice to retiling it
within 60 days after the missiug GPS data are provided to the
Region. i

So ordered,%

Dated: ;w... ‘2 ; 199¢ ENVTRONMENTAT. APPEALS BOARD

oy, Ltnalds, e

Ronald L. McCallum
Environmental Appcals Judge
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Postage Prepaid: James R. Costello
R : Senior Attorney :
U.S. EPA Region VI
Office of the Regional Counsel
1445 Ross Avenue .
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Cyprus Amax Minerals Company
9100 East Mineral Circle
Englewood, CO 80112

Susan H. Ephron

Joshua S. Wyner

Beveridge & Diamond, P.C.
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