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June 10, 2010 

.Via Fetkral Express 

Emika Durr, Clerk ofthe Board 

Environmental Appeals Board 

U. S. Environmental Protection Agency 

Colorado Building 

1341 G Street, N W , Suite 600 

Washington, D.C. 20005 


Re: In re Peabody Western Coal Company 
CAl\. Permit No. NN-OP-08-O I 0 
CAA Appeal No. 10-01 

Dear Ms. Durr: 

Enclosed please find an original and five copies ofPeabody Western Coal Company's 

Response to the Navajo Nation EPA's Motion for Voluntary Remand and Memorandum in 

Support ofMotion in the abov ....referenced matter. Exhibit A has .lso been enclosed for the 

original ofthat Response and for each copy ofsame. 


Please do not hesitate to contact me at (804) 746-4501 if you have any questions or 

concerns about the enclosed. 


Enclosures 
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PEABODY WESTERN CQAL CQMPANY'S RESPONSE TO 

mE NAVAJO NATION EPA'S MOUON FOR VOLUNTARV REMAND 


AND MEMORANDUM IN SUppoRT OF MOUQN 


On January 7, 2010, Peabody Western Coal Company ("Peabody" or the "Company") 

petitioned EPA's Environmental Appeals Board ('EAB" or the "Board") to review a part 71 

federal oparaung permit that had been issued for the Company's Black Mesa Complex by the 

Navajo Nation Enviromnental Protection Agency (the "NNEP A") under a delngation ofauthority 

from EPA Region IX. f"ive moaths later, the NNEPA has yet to provide the Board with any 

substantive response. Instead, on May 28, 2010, the NNEPA hes now requested the Board to 

voluntarily remand the subject permit in order for the NNFJ'A to make "certlIin clarifications and 

corrections" to some ofthe permit's conditions. 

Peabody strongly opposes the NNEPA'. Motion fur Voluntruy Remand ("Remand 

Motion") for several reasons. First, the NNEPA', Motion for Voluntary Remand fails to satisfy 

the Board', threshold standard for granting such requests. The NNEPA's Remand Motion does 

not ideotify a single, substantive change that the NNEP A plans to make to the subject pennit, nor 

does the Remand Motion identify any significant issue thet the NNEPA intend, to reconsider 
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upon remand. Contrary to the .NNEPA's claim in it. Remand Motion, voluntary remand of the 

subject penni! will not be administratively or jndicially efficient in this mal1er because there is 

but a single legal issue underlying the Company's Petition and that issue is cenain to remain 

following the requested remand and any intended penni' revisions made by the OINEPA. 

In addition to the NNEPA'. failure to demonstrate good cause for the Board to remand 

the subject permit, the NNEPA's proposed action. on thet permit, if rentanded, are not 

authnri.zed under the Clean Air Act ("CM" Of the "Ae!"). When the NNEPA reopens and 

revises that federal permit, the NNEP A will /10/ do so in accordance with applicable federal 

procedural requirement.. Instead, the NNEPA's Rentand Motion states that the permit will be 

reopened and revised in keeping with specific procedures of the Navajo Nation Operating Permit 

Regulations ("NNOPR "), i.e., TuM regulations that hev. never been approved by EPA and 

consequently are not fuderally enfurceable. 

Consistent with the Company's position on the single legal issue raised by its Petition, 

this Response ""plains (I) that applicable fuderal regulations prohibit the NNEPA from 

determining that cause exists to reopen the subject permit, and (2) thet the NNOPR, i.e., the non

EPA-approved Tribal regulations, caDnot authorize the NNEPA to reopen the subject fuderal 

operating permit. Also consistent with the Company's position on the single legal issue raised 

by the Compeny's Petition, this Response explains why the NNEPA cannot rely on its Tribal 

regulations as the authority to revise the subject federal operating permit. 

The single legal issue raised by the Company's Patition will remain unresolved until the 

Board issues a decision on that question. The issue is one of national significance because it 

addresses the scope of a delegate Tribal agency'. authority at a time when EPA expects to 

increasingly delegate its authority to administer several CM programs to a number of trib••. 



Therefure, for the reasons explained herein, Peabody respectfully urges the Board to DENY the 

NNEPA'. Remand Motion and to affirm its current order fur the NNEPA to respond to the 

Company's Petition. 

BACKGROUND 

Uoder title V uftbe Clean Air Act, 42 U.S.c. §§ 7661 oj seq" certain stationary sources 

are required to have operatiIjg pennit.. id at § 76610(a). The ptrrpose of a title V operating 

permit is to oootain all of the Clean Air Act requirements that apply to the source in question. 

See, e.g., 57 Fed. Reg. 32,251 (July 21, 1992). 

There are two similar, but different, types of title V operating permit programs. Permit 

programs established under 40 C.F.R part 70 consist of EPA-approved programs in which State 

or Tribal operatiIjg permits are issued. Each State is required to implement an EPA-approved 

part 70 State operating permit pregram. 42 US.c. § 766lo(d). Each eligible Trihe is allowed, 

but is not required, to implement an EPA-approved part 70 Tribal operating permit program. 

See, e.g., 64 Fed. Reg. 8,248 (Feb. \9, 1999). 

The Navajo Nation has hegun the process of establishing it. own operating permit 

program uoder the Clean Air Act by adopting the Navajo Nation Operating Permit Regulations. 

4 N.NK §§ 11-2H-IOI e/ seq. Importantly, however, the NNOPR have never heen approved by 

EPA, aod thus the Navajo Nation does not have a part 70 Tribal operating pennit program. As. 

consequence of EPA not having approved the 'NNOPR, it follows that any requirement of those 

Tribal regulations is not federally enfurceable. 

When a Tribe does not have an EPA-approved part 70 program, EPA implements title V 

for applicable srationary sources within that Tribe's jurisdiction through EPA's own federal 

operating permit prngram at 40 C.F.R part 71. 40 C.F.R. § 7L4(b). By tbeir very nature, 
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operating permits issued by EPA under part 71 are neither State nor Tribal permits; rather, they 

are federal permit'. Furthermore, when a Tribe does not bave an EPA-approved part 70 

program, insteed ofEPA implementing its part 71 program for the applicable sources within the 

Trihe's jurisdiction, EPA may delegate its authority 10 administer the part 71 program for such 

sources to that Tribe. 40 CFR §7LlO(a). 

The original title V permit for Peabody's Black Mesa Complex, located on the Navajo 

Nation Reservation, was issued by EPA Region IX under the part 71 federal operating pennit 

program hecause the Navajo Nation did not have an EPA,approved part 70 Tribal operating 

permit program. 71 Fed. Reg. 26,497 (May 5, 20(6) (permit effective July I, 2(04). EPA 

Region IX thereafter delegated ils authority to administer and enforce the part 71 federal 

program for Black Mesa Complex and certain other sources to the NNEPA. 69 Fed. Reg. 67,578 

(Nov. 18, 2(04). In December 2009, acting under its delegated part 71 authority, NNEPA 

reissued the part 71 federal operating permit for Black Mesa Complex. Petition, Ex. A. 

On January 7, 2010, Peabody petitioned the Envrtonmental Appeals Board to review that 

NNEPA,issued part 71 federal operating permit. In particular, Peabody cballenges that federal 

operating permit's inclusion of certain conditions based on the ~OPR. Because the Tribe's 

own opernting permit pmgram (NNOPR) remains unapproved by EPA, requirements based on 

those Tnllal regulations are not federally enfurceable. Peabody argues that such Tribal, 

enforceable..()oiy requirements have no legitimate place within the fuur comers of a federal 

operating permit required by title V. 

NNE!' A has now moved the Board to remand the NNEP A,issued part 71 rederal 

operating permit to the NNEPA so that agency may "reopen and revise" "the very same permit 

conditions that PWCC is chailenging in its appeal" to the Board. Remand Motion at 2·3. 
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According to NNEPA, "certain clarifications and corrections should be made» to those pennit 

conditions. Id at 2, 

ARGUMENT 

The EAII i. cbarged with hearing appeals of different kinds of EPA-issued permits under 

a variety of federal environmental statutes. EAII Practice Manual, Section m.B and IV.C (June 

2004). "A permit issued by a delegate i. still an 'EPA-issued' permit. .." In re West Suburban 

Recycling and Energy Center, LP. [hereinafter "In re WSREC"j, 6 E.AD. 692, 695 nA (1996) 

(quoting 45 Fed. Reg. 33,413 (May 19, 1980». Although there are no regulatory requirements 

for motions filed under 40 C.F.R. part 71, the Board nevertheless generally has broad discretion 

to grant a voluutary remand. In re Desert lWck Energy Company, 1l.C, PSD Appeal Nos. 08-03, 

08-04,08-05 & 08-06, slipop. at 13, 14 EAD. ~(EAII Sept. 24, 2009) 

"[T]he Board typically grants a motion where the movant shows gond cau,", for its 

request andIor granting the motion makes sense from an administrative or judicial efficiency 

standpoint." fd at 19. In particular, the Board generally grants a motion fur voluntarY remand 

when the requesting pennitting authority "has decided to make a substantive change to one or 

more permit conditions, or otherwise wishes to reconsider rome element ofthe permit decision." 

In re Indeck-Elwood, ll"C, PSD Appeal No. 03-04, at 6 (EAII May 20, 2004) (Order Denying 

Respondent's Motion for Voluntary Partial Remand and Petitioner's Cross Motion fur Complete 

Remand, and Staying the Board's Decision on the Petition for Review). 
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I. 	 THE RATIONALE FOR NNEPA'S MOTION DOES NOT MEET THE 
BOARD'S THRESHOLD CRITERIA FOR GRANTING VOLUNTARY 
REMAND. 

A. 	 NNEPA's Proposed Permit Revisions!lr Recousiderations Lack 
Sun-Kreul S ....irlcity to Dentoostrate Good e........ 

To obtain the Board's voluntary remand .,fthe NNEPA-issued penni! fur Black Mesa 

Complex, NNEP A must demonstrate that it plans "to make a substantive cbange" to one or more 

conditions in that pennit or that it plans to "reconsider some element ofthe pennit decision." Id. 

(emphasis added). The NNEPN s Remaod Motion, however, contains no descriptions of its 

proposed pennit changes that are sufficiently detailed to show that such changes would, in filet, 

be substantive. Moreover. the Remand Motion f.ils to identifY and discuss any particular 

element ofthe NNEPA-issued pennit that NNEPA would reconsider. 

In the Board's earlier proceeding involving an EPA-issued pennit for the Desert Rock 

Energy Facility, Region IX's motion for voluntary remand identified and discussed several 

specific issues that it sought to recooaider on remand For example, the Region's remand motion 

discussed at length a need to consider eoo«Iinated completion of the prevention of significant 

deterioration ("PSO") pennit review, consultation ooder the Eodangered Species Act ("ESA"), 

.od the Maximum Acbievahle Control Technology ("MACr) determination uoder eM section 

112(&). In re DeserllWck Energy Company, UC, PSD Appeal Nos. 08-03, 08-04, O8-OS & 08

06, at 9-17, (EAB Apr. 27, 2009) (EPA Rugion 9's Motion fur Voluntary Remand). The Rugion 

IX rernaod motion in that proceeding also explained in detail why, on remand it would 

reconsider its decision not to evaluate IOCC (Integrated Gasification Combined Cycle) 

technology as • BACT (Best Available Control Teehnology) option. Id. at 18-23. Furthermore, 

that same Region IX remand motion explained that it wanted to reconsider not only its use of 

PM,o as a surrogate to satisfY PSD requirements fur PM,.,. id. at 9, but also its questionable 
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heavy reliance on a 1980 screening document used in the Region'. PSD-required additional 

impacts aoaiysis, id. at 23-25, 

Furthermore, in the Board', previous proceeding involving two Underground Injection 

Control permits issued by Region m, one reason for the Region seeking voluntary remand of 

those permits was the acknowledged incomplete nature of the Region's response-ro-comments 

documentatio!L In ro NE Hub Parmers, LP, 7 EAD, 561, 563 n,14 (EAB 1998), In another 

case befOre the Board that involved a permit issued under the Resource Conservation and 

Recovery Act of 1976 ("RCRA") by Region Y, the permit was voluntarily remanded to the 

Agency because it intanded to change the permit requirement for. Corrective Measurea Study 

Plan to make it doe "only after the final RFI [RCRA Facility Investigation] bas been approved 

, , , ," In re GM{: Delco Remy. 7 EAD. 136, 169(EAB 1997). 

In short, the Board granted requests for voluntary remands of permits in the above

mentioned proceedings because each permitting authmity had identified and explained specific 

revisions to be made to particu1ar permit conditions and/or bad discussed specific reasons for 

reconsidering particular issues affecting the permit decision, By comparison, the .t-.r.'EPA's 

Remand Motion oontains no meaningful specificity regarding planned permit changes or 

particular issues to be reconsidered. Indeed, NNEPA's Motion does nothing beyond averring 

that "certain clarifications and oorrections sbould be made to the permit conditious tbat PWCC 

contested in its Petition for Review,'" Remand Motion at 2, 

A motion for the Board's remand ofa permit must demonstrate a threshold level of good 

cause. The NNEPA's Motion for Remand in this instance, bewever, falls far short oftbat marl<. 

NNEPA's Motion does not identify any substantive change to be made to any permit condition, 

Nor does NNEPA's Motion identify any particular element ofth. permit decision IlIat it wishes 
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(0 reconsider. NNEPA's Motion simply filils (0 provide sufficient informatioo for the Board to 

make an informed decision that the NNEP A has demonstrated good cause for its request. 

B. 	 Granting the NNEPA's Motion WiD Not Promote Administrative or 
Judicial Efficiency. 

To obtain the Board'. voluntary remand of the NNEPA·issued permit for Black Mesa 

Complex, alternatively the NNEPA Motion for Remand rrrust "make[ J sense from an 

administrative or judicial efficiency standpoint." In I'f! DeSf!rt Rock FJlergy Company at 19. As 

explained above, however, the NNEPA's Remand Motion is devoid of any details about any 

specific action that NNEPA would take upon remand of the part 71 federal operating permit lOr 

Black Mesa Complex. 

In its Remand Motion, NNI!PA states that the requested remand "to make proposed 

revisions is consistent v"ith principles ofjudicial efficiency and the Board's interest in "prompt 

and informed resolution of permit appeals.'" Remand Motion at 3 (citation omitted). In 

addition, the Remand Motion opines that the requested remand "to clarify these permit 

conditions may not completely dispose of the issues in PWCC's Petition for Review, but it will 

certainly advance the appeals process by narrowing the scope of the issues to he reviewed." Id 

at 4. The NNEP A simply has no factual basis for making those statements. 

Without the Remand Motion providing specific details of the NNEPA's "proposed 

revisions," the Board has no means for evaluating whether those changes are consistent "with 

priociples of jndicia! efficiency and the Board's interes! in 'prompt and informed resolution of 

permit appeals. m Moreover, without the Remand Motion providing any particulars about the 

"clarifications and corrections" that the NNEPA intends for unidentified permit conditions, the 

Board lacks an objective, informed basis for determining whether such abstract "clarification. 

and correction." will dispose ofsome issues in the Coropany' s Petition, tbus narrowing the scope 
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of issues remaining to he reviewed. In short, the Remand Motion'. offer of proof is nothing 

more than generalized conclusory sIaIements with no underlying factual support. 

The Bosrd must understsnd that tbe administrative efficiency of this instant proceeding 

will be substantially hampered and compromised by. voluntsry remand of the NNEPA-issued 

psrt 71 federal operating permit for Black Mesa Complex. The NNEPA's Rem."d Motion 

mischaracterizes the effect that remand would bave on the scope of issues befure the Boord in 

this proceeding The NNEPA clainrs that the number of such issue. will he reduced after the 

NNEPA's completion of unidentified actions upon remand to resolve some of those issues. 

However, while Peabody's Petition challenges several different conditions in the NNEPA-issued 

psrt 71 federal operating permit, there is only a single lugal issue underlying all of those 

contested permit conditions. 

More specifically, at issue in this proceeding is whether tbe Clean Air Act allows a part 

71 federal operating permit, issued by an eligible Tribe under an EPA delegation of psrt 71 

authority, to include pennit conditions based on that Tribe's regulations which have not been 

approved by EPA Peabody's Petition raise. that sole issue fur each permit condition that cites 

the NNOPR as authority for that condition. 

Although the Remand Motion does not provide a descriptive explanation of any planned 

permit change that the NNEPA would make upon tbe Boord's remand of th.t permit, the 

NNEPA's counsel has verbal1y advised Peabody's counsel that the NNEPA intends to make 

those pennit revisions that the NNEPA hod earlier proposed during settlement negotiations 

between the portie,. Personal communication from Jill R Grant, counsel to Navajo Nation EPA, 

to John R. Cline, counsel to Peabndy Western Coal Company (May 26, 2010), That porticolar 

action by the NNEPA means, without questio" that upon remand by the Boord and subsequent 
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n"clarifications and oorrections of certain permit conditions by the NNEPA, the NNEPA-revised 

permit for Black Mesa Complex would continue 10 include permit conditions based on that 

Trihe', regulations which have not been approved by EPA In short, the l\"NEPA', Remand 

Morlon before the Board does not constitute one ofthose situations where remand is appropriate 

because an agency wishes "to reconsider its previous position" Of "because it believes that its 

original decision is incorrect on the merits and wishes to change the result.n 1n re Desert Rock 

Energy C0111fXl"Y at 20 (citations omitted). 

The Remand Motion's assuram:e that "PWCC will have the right to appeal the revised 

provisions of the permit to the EAR[,j" Motion at 4, provides no solace to Peabndy and, indeed, 

should give the Board pause. With the NNEP A-revised permit continuing to contain 

requirements based on EP A-unappmved Tribal regulations, Peabody would seek relief from the 

Board by filing a new perition fur review that would present the same legal issue underlying the 

Company', current Petition. Thereafter, the NNEI'A presumably might request a remand of the 

revised permit from the Board in order to make frnther "clarifications and corrections" to the 

revised permit. So long as any revised part 71 rederal operating permit for Black Mesa Complex 

includes requirements hased on the EPA-unapproved NNOPR, this circular adntinistrative 

procednre ofpermit revision-appeal-remand could in theory go on ad in/iniblm. 

Thus, eontrary to assertions in the Remand Motion, the Board's grnnt of the requested 

remand ofthe NNEPA-issued part 71 federal operating permit fur Black Mesa Complex would 

do little more than, in effect" maintain the status quo oftlle Company's Petition for Review. In 

this proeeeding the Company', Petition raises one key legal issue for which the Board's 

resolution is sought" After the NNEPA makes ""certain clarifications and corrections" to a 

remanded permit, that one key legal issue for the Board's resolution will still remain. 
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In the interim, however, significant NNEP A resources woold have been expended while 

making currently unspecified permit changes; while seeking and reviewing comments on those 

proposed pennit revisions from EPA, from contiguous States and Trihes, from Peabody and from 

the genernl poblic; while responding to those comments; and while finalizing and issuing the 

revised permit decision with its associated statement of basis and a new set of responses to 

comments. At a minimum, Peabody would again have to challenge inclusion ofNNOPR-based 

requirements in the draft NNEPA-revised part 71 fuderal operating pennit, culminating in the 

need to file a new petition for review ofthe revised permit with the Boord, 

Because the NNEPA's planned actions upon. remanded part 71 federal pennit for Black 

Mesa Complex offer 00 possibility ofresolving the one key issue that Peabody's current Petition 

presents, that remand would result not only in a significant waste of the parties; administrative 

resources- but also in a considerable delay in the Board~s ultimate need to address the merits of 

the Company's Petition. Therefore, one reason for the Board to deny the Remand MOlion is 

Simply to avold the subst.antiaUy diminished administrative efficiency that would result from 

granting that Motion. 

n. 	 THE NNEPA HAS NO AUTHORITY UNDER PART 71 TO REOPEN THE 
SUBJECT PERMIT FOR THE APPLICABLE CAUSES. 

Should the Environmental Appeals Board grant the NNEPA's request and remand 

the part 71 fuderal operating permit for Bl""k Mesa Complex to the NNEPA, that Tribal agency 

would then "reopen and revise ... portions ofth. permit." Remand Motion at 2. However, the 

plain language of applicable regulations under 40 CF.R. part 71 confinn. that the NNEPA bas 

no such authority under the CAA to reopen that federal operating pennit for the applicable 

causes. 
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The authority to administer • part 71 federal operating permit program has been fully 

delegated to the Nh'EPA by EPA Region IX 69 Fed. Reg. 67,578 (Nov. 18, 2(04). Such. 

delegation, however, doe. not mean that EPA is completely without part 7I authority in those 

circumstances. Rather, a "fully" delegated program means only that EPA has delegated all of its 

authority which the Clean Air Act allows the Agency to delegate for that particular program. 

With respect to reopening a part 71 permit for cause, 40 CFR § 7L1(f) prescribes 

particular cause. which must exist hefore the permit "will be reopened prior to the expiration of 

the permit" More specifically, the part 71 regulations specify that a part 71 permit must he 

reopened when either ofthe following causes is found to exist: 

(iii) The permitting authority (or EPA, in the case oj a program 
delegated pursuant to § 7UO) determines that the permit contains a 
material mistake or that inaccurate statements were made in 
establishing the emissions standards or other terms or conditions of the 
permit. 

(iv) The permitting authority (or FJ'A, in the case oj a program 
delegated f"lrsuanl/o § 71.10) determines that that the permit must he 
revised or revoked to assure compliance with the applicable 
requirements, 

40 C.F.R. §§ 71.7(f)(iii) and 7L7(f)(iv) (emphases added). Any reopening ofthe part 71 federal 

operating permit for Black Mesa Complex to allow the NNFA'A's planned "clarifications and 

corrections" to that permit would need to rely upon either one or both of the ahove-specified 

causes for permit reopening. 

The NNEPA's authority to issue the part 71 federal operating permit for Black Mesa 

Complex has been delegated porsuant '" 40 c.F.R. § 71.10. 69 Fed. Reg. 67,578, "[I]n the ease 

ofa program delegated porsuant to 40 C.FK § 71.10," id., the languege ofthe above regulations 

plainly identifies EPA, mal only EPA, as the authority for determining whether those particular 

eauses for permit reopening exist. Therefore, for a reopening of that permit maier either one of 
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the particular causes at 40 CF.R. §§ 71.7(f)(iii) and 71.7(f)(iv}, those regulatory provisions 

clearly prescribe that only EPA is authorized to determine whether those causes for reopening 

exist. 

Indeod, 40 C.F.R. § 71.7(g) ("Reopening. for cause by EPA for delegated programs") 

describes specific responsibilities ofa part 71 delegate agency, "g., the NNEPA, woo. revising a 

part 71 permit. However, that regulatory provision also makes clear that the delngate ag<>ncy's 

responsibilities in a permit revision begin only after~ athe Administratorfinds that cause exists to 

terminate, modify, or revoke and reissue a permit punruant to paragraph (I) ofthis section" 40 

CYR. § 71.7(g) (emphasis added) In other words, while the NNEPA, as • part 71 delegate 

ag<>ncy, has. responsibility to revise a part 71 permit once it has been reopened, only EPA has 

the authority to determine in the first instance whether cause exists to reopen that permit. 

Pesbndy's Petition for Review seeks relief from tbe Board due to the 1'.'NEPA unlawfully 

acting outside its delegated authority in issuing the part 71 federal operating permit for Black 

Mesa Complex. The NNEPA's reopening of that permit, if it is remanded by tbe Board, would 

constitute further unlawful action heyond the NNEPA'. part 71 delegated authority. Thus, 

NNEPA's planned, unauthorized reopening of the pennit con.'ltitutes added justification for the 

Board's denial nfthe NNEPA's remand request. 

m, THE CLEAN AIR ACT DOES NOT AUTHORIZE RELIANCE ON 
NNEPA REGULATIONS TO REVISE TIlE SllBJECT PART 71 
FEDEIIAL OPERATING PERMIT. 

Assuming arguendo that the Board did grant the NNEPA Motion fur Remand, and 

further assuming arguendo that the NNEPA bad authority under the Act to reopen the part 71 

federal operating permit for Black Mesa Complex and, upon remand, did reopen that permit, 

too. the NNEPA's stated reliance on specific provisions within NNOPR to make "certain 
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cJarificatioos and corrections" to that permit's conditions would nevertheless be unlawful under 

theCAA 

The NNEPA states that it would reopen the subject part 71 permit in accordance with 

"t>'NOPR § 406(A)(2). Remand Motion at 4. Then, according to the NNEPA after drafting 

proposed revisions to certain permit conditions, the draft revised permit would be subject to 

public comment in keeping with NNOPR §§ 403(A}{D). Id. The NNEPA', planned future 

actions with respect to the subject permit are no different from the NNEPA', past actions during 

the initial issuance ofthat permit which Peabndy has asked the Environmental Appeals Board to 

review. That is, Peabody believes that • condition in • part 71 federal operating permit, even 

wben issued by a Tribal ageru;yunder a delegation ofpart 71 authority, cannot be based nnEPA

unapproved Trihal regulations wbese requirements are not federally enforceable. 

A. 	 The Part 71 Delegation ofAutltority to the NNEPA Does Not 
Authorize Issuance or a Part 71 Federal Permit in A<eordance 
witb Tribal S .._nme or Procedural Reqoire_nls. 

Many of the requirements within the N1><UPR parallel tbe requirements within 40 C.F.R. 

part 70 because the NNEPA intends ultimately to gain EPA approval of the NNOPR as a part 70 

Trihal opomling permit program. Petition, Ex. B (October 15, 2004 Delegation of Authority 

Agreement) at 2. However, to date, such EPA approval has not been granted, and, therefore, no 

requirement within the NNOPR is rederatly enfurceable. 

In addition to the typical part 10 requirements, however, the NNOPR also contains 

Subpart VII specific to "Part 11 Program Delegation," attached as Exhibit A. Section 101 of 

those Tribal regulations provides NNEPA with the Tribal authority to administer a purr 71 

program "pursuant to the procedures set forth both in these regulations and 40 C.F.R. part 71." 

4 N.N.R. § 11-2H-701 (emphasis added). Section 704 oflhose Trihal regulations incorporate, 
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40 C.F.R part 71 hy reference into the NNOPR with the exception of a few non-applicable 

provisions within part 71 4 N.NR § 11.2H-704(A). However, Section 704 also provides that 

"[n]otwithstanding subsection [704(A)l, the Navajo ,vatian procedures set furth in the section 

listed under § 705 shall apply to patt 71 permits in addition to the part 71 procedures." 4 N.N.R. 

§ 11·2H.704(B) (emphasis added). Section 705 in tum lists the following NNOPR procedures 

with which "{pjart 71 pennits shall be adm/nisl,redand"'!forced': Sections 104, 201,305,401· 

406 (penni! processing), 501-505 (enforcement) and 601-603 (permit fees). 4 N.N.R § 11·2H· 

705 (emphasis added). 10 short, by relying on its Tribal authority, the NNEPA have 

supplemented the li:deral procedural requirements nf 40 C.FR part 71 by adding specific 

NNOPR procedural requirements. 

1. The NNEPA"s Mance 00 Tribal procedural requirements to 
revise the part 71 federal permit is Rot authorized by the CI.an 
Air Act. 

Title V of the Clean Air Act requires EPA to "promulgate, administer, and enforce" a 

federal operarins permit program in areas for which a permit program uader 40 C.FR part 70 

has not been approved by EPA 42 U.S.c. § 766Ia(d)(3). Conversely. neither that statutory 

provision nor any other provision of the Act mandates or allows a Tribal agency to promulgate, 

administer and enforce a federal operating permit program when the Tribe lacks an EPA· 

approved part 70 program. 

Put simply, there is nothing within the Clean Air Act that would authorize the addition of 

non.EPA·approved Tribal regolations to the part 71 federal operating permit program. 

Therefore, the NNEPA's stated intent to rely upon procedural requirements within the NNOPR 

to revise the part 71 federal permit for Black Mesa Complex would clearly constitute action not 

in aoomlance with the law. 
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Delegallon of federal permitting a.lbority under the Act 
requires tb. delegate agency to apply rede..,.1 procedural 
requirements when issuing the federal permit. 

For purposes of part 71, a delegate Tribe stands in the shoes of the Regional 

Administrator and must fuUow the procedural requirements of part 7L In r. WSREC at 695 n.4 

("For purposes of part 124, • delegate State stands in tbe shoes of the Regional Administrator 

[and must) follow tbe procedural requirements ofpart 124.") (qunring45 Fed. Reg. 33,413 (May 

19, 1980». Thus, any actions ta1ren by NNEPA with respect to the part 71 federal permit for 

Black Mesa Complex must be performed in accordance with the applicable procedural 

requirements ofpart 71 and not with tbe procedural requirements of the NNOPR 

Yet, because the delegation of part 71 federal authority to tbe NNEPA was contingent 

upon the NNEPA having adequate authority under Tribal law to execute all aspects of the 

delegated program, 40 CFR § 71.10(8)' the NNEPA seems to believe that its delegated part 71 

authority has somehow "federalized" those requi'!it. Tribal authorities, in general, and the 

NNEPA's permit processing procedures, in particular. Given that erroneous belief, the NNEPA, 

issued part 71 rederal operating permit for Black Mesa Complex contains several permit 

conditions based not only on part 71 but also (m the NNOPR Should the Board remand that 

permit as the NNEP A now requests, then the NNEP A would further rely on that erroneous belief 

and continue to base some some conditions in a revised pennit either on both part 71 and the 

NNOPR or solely on the NNOPR. 1 

As previously explained, the NNEPA's Motion for Remand is very skclctal and non-speciik: it does noI identi:tY 
the particular uatnre of tlle permit revisions that the NNEP A plans to make. Nevertheless, counsel to the NNBPA 
bas advised counsel to Peabody that the NNEP A intends to make the particu1at revi$i(rllS which the Tribal agency 
bas earlier proposed during ~ement discussions between the parties_ Petsonal communication from Jill E, Grant, 
_ to N~ N.....EPA, '" 101m R Cline, _ to Peabody Western Coal Company (May 26,2010). 
Those NNEPA-revisioos l\uuld oontinue tt) include permit CQOdWons based on requirements ofboth part 71 and the 
NNOPR or based solely on the NNOPR. 
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In a prior PSD permit proceeding before the Board, a peI1llit was issued by • State ageney 

that had been delegated anthority to administer the federal PSD program. That permit had been 

issued under an integrated permitting system that combined fuderal PSD permit ennditions with 

other permit ennditions required by the State construction permit program. In essence, the State 

agency claimed that permit deficiencies arising under State law were sufficient to justify that 

agency'. denial of. federal PSD permit. The Board, however, held differently. See In TO 

WSREC 

In that instance involving delegated PSD authority, the Board explained that 

[the State agency's] authority to review PSD permit applications siems 
solely from its Delegation Agreement with Region V. The State ... 
does not have an approved SIP for the PSD program, and therefore 
[the State agency] acts only to implementfederal PSD requirements. 

• • * 
[N]othing in the Delegation Agreement alters the ract that the federal 
substantive PSD regulations and the federal procedures fur processing 
PSD permit applications apply to the PSD component of any 
"integrated" application that [the State agency] may review. 

Id. at 703 (emphasis in original). 

That same fundamental principle ofdelegated authority applies equally in the instant case 

involving the NNEPA·issued part 71 federal peI1llit, except here the issue is even more 

straightfurward because the NNEPA·issued federal permit i. not • product of an integrated 

federal· Tribal permitting system. Rather, tbe subject penni! for Black Mesa Complex is solely a 

part 71 fuderal permiL NNEPA's concurrent issuance ofa permit under the NNOPR was never 

contemplated. Instead, NNEPA has essentially grafted certain proeedural requirements from its 

Trihal regolations onto the part 71 fuderal permit oed now intced. to continue that unlawful 

practice if the Board grants the NNEPA Motion fur Remand. 



Peabody urges the Board to adopt the ",""e rationale in this matter that it previously 

applied with its In re WSREC opinion. In that latter case, the Board held that: 

[The State agency's) contention that "[aJ. set furth in the [Delegation 
Agreement), [the State agency'sJ role in reviewing PSD 
preconstruction permit applications i, controlled by the substantive 
and procedural review requirements of [State] law . . . is both 
inexplicable and plainly erroneous. We find nothing in the Delegation 
Agreement that would so expand [the Stste agency's] federal PSD 
permit review authority; indeed, lIS explained above, the Delegation 
Agreement plainly limits [the State agency] to exercising only the 
federal PSD anthority contained in 4tJ C.F.R § 52.21. To read the 
Delegation Agreement as [the Stste agency] suggests would be to 
equate [the State agency's] delegated PSD authority with. state PSD 
program that has been duly authorized by EPA as part of a state SIP. 
This we cannot do. 

In re WSREC at 704. 

In conclusion, the NNEPA's past issuance of the part 71 Meral permit for Black Mesa 

Complex inappropriately based several of that federal permit'. conditions on the Tribe's 

regulations. NNEPA~issued revisions to that permit, if remand is granted, promise to continue 

!hat unlawful practice of including permit conditions based on non-EPA-approved Tribal 

requirements within a part 71 federal permit. Neither the Clean Air Act nor the part 71 federal 

regulations amhorize non-EPA __oved Tribal requirements to be included in a part 71 federal 

The Board has previously held that a CAA permit issued under an EPA delegation of 

anthority must have been processed in accordance with federal substantive and federal 

procedural requirements. Because the NNEP A-inteeded revisions to the part 71 federal permit 

fur Black Mesa Complex would require future processing of that revised permit in accordance 

with Tribal procedural requirements, the Board has no option but to deny the Nl-.'EPA's Motion 
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for Remand in order to prevent the unlawful permit revisions which the NNEPA would 

otherwise make. 

B. 	 Tbe Part 7t Provision for Incorporating Tribal R£gulations Into a 
Trib.,..pecirtc Part 71 Federal Permit Program Has Not Been 
Followed. 

Peabody bas appealed tbe NNEP A-issued part 71 fuderaJ permit fur Black Mesa Complex 

because tbat permit includes certain conditions based on requirements from the NNOPR which 

are not federally enforceable. Based on prior settlement discussions between the parties, 

Peabody has every reason to believe that the pennit revisions that NNEP A now seeks to make 

will continue to base certain permit conditions on its oon~EPA~approved Tribal requirements. 

40 CF.R § 71 A(I) does provide a regulatory process for combining provisions from part 

71 with provisions from Tribal operating permit regulations in order 10 establish and administ« a 

federal operating permit program "in Indian country in substitution ofor in addition to" the usual 

pan 71 federal program Such a unique, Tribe-specific federal operating permit program must be 

adopted by EPA through notiCl>-and-<:omment rulemaking and would apply only within the 

jurisdiction of the affected Trihe. In the instant proceedillg, any such EPA rulcmaking under 

section 71A(1) 10 me<ge part 71 and NNOPR requirements would resuh in those in<:orporated 

Tribal requirements becoming federally enrorceable. 

However, EPA bas taken no ,UGh rulemaking action to incorporate any portion of the 

NNOPR within the part 71 federal operating permit program for the Navajo Nation. Rather, 

consistent with its actions in originally re-issuing the part 71 federal permit for Black Mesa 

Complex, the NNEPA f\(}W plans to revise Ibnt permit while acting under its Tribal authority to 

continue including requirements from the NNOPR within that federal permit Clearly the 

NNEPA's planned means for combining NNOPR requirements with part 71 federal requirements 
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in a federal operating permit for Black Mes. Complex would not conform 10 the CAA 

rulemaking process under 40 C.FR § 7L4(f) for doing so. 

C. 	 A "Tribal-only" DesigWltion for NNOPR·b..ed Req..ire......ts WiD 
Not S.Ifo" .. 

During tbe course of settlement discussions between the panies, the NNEPA did coneede 

that conditions in tbe permit for Black Mesa Complex that were based on requirements ofTribal 

regulations were not federally enfurceable. As a result, Peabody now bas strong reason to 

believe that the NNEPA'. planned revisions to that permit would include designating each 

NNOPR·based pennit condition as "Tribal-only" enforeeable in order to show that such perntit 

conditions were not enforceable under the eAA. As explained below, however, Peabody does 

not believe that EPA ever contemplated a federal operating perntit that would contain permit 

condition. other than those hased on the Clean Air Act. 

Peabody acknowledges that an EPA-approved Statelrrihal operating permit program 

under 40 C.F.R. part 70 may allow requirements that are not federally enforceable 10 be included 

in a part 70 perntit. A provision in the part 70 regnlations initially requires all terms and 

conditions in a part 70 perntit to be federally enforceable. 40 C.F.R. §10.6(b)(J). However, 

those part 70 regulations then provide that "[n]otwitbatanding [§ 70.6(b)(J)], the pennitting 

autherily shall specifically designate as not heing federally enforceable under the Act any terms 

and conditions included in the permit that are not required under the Act or under any of its 

applicable requirements." 40 C.FR § 70.6(b)(2). 

During EPA's development of regulations for its part 71 fedenlJ permit progtam, 

commenters had ~sted inclusion ofa provision in those federal permit regulations analogous 

to the provision in the Statelrribal permit regulations at 40 C.F.R. § 70.6(b)(2). That is,. part 71 

federal regulatory provision was requested that would allow non-federaUy-enforceable 
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requirement. to be included in a part 71 federal perniK SO long as such non-CAA requirements 


were specifically designated as such in the federal permit. Notably, EPA flatly rejected a part 71 


provision that ,""uld allow non-CAA requirements in a part 71 federal operating pernlit, stating: 


The EPA dissgrees with this request because parI 71 permits will not 

include any IWn-federally elifvrceabJe applicable requirements; 

thorefure • requirement for the Agency to identify such terms as non
federally enforceable wonld he moot, and a part 71 analogue to section 
70.6(b)(2) is not noeded. Part 71 differsfrmn pan 70 ill this respecL 

61 Fed. Reg. 34,219 (July 1, 19%) (emphases added). 

EPA's position on this issue makes sense. A part 70 permit i. issued uader an EPA-

approved program, but the permit nevertheless is • State or Tribal operating pernlit. Should a 

Tribe desire tn add its nnn-federally-enforceable requirements to federally enforceable 

requirements in a part 70 Tribal permit, the resubing permit would still constitute only a Tribal 

permit. Every condition in that permit would he enforceable by the Tn1le. and the permit would 

have been issued by a single agency. 

On the other hand, a part 71 permit, issued by either EPA or a delegated authority, is a 

federal operating permit that constitutes an "EPA-issued" permit. Should. Tribe desire to add 

non-federally enforceable Tribal requirements 10 federally enfurceable requirements in a part 71 

federal permit, the resulting permit would no longer be just. part 71 federal permit enfurceable 

under the Act. Instead, the addition of Tribal-only requirements to federally enforceable 

requirements in a pan 71 permit would create a new "hybrid" permit, where only some if that 

permit·s requirements would be federally eliforceable. and where panions of the permit would 

have been issued by two sepnrate agencies. It seem. inconceivable that EPA ever contemplated 

a feder"" "liPA-issued" permit having such hybrid characteristics. 
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During settlement negotiations between the parties, the NNEP A responded 10 this 

fundamental issue initially presented in the Company's Petition by asserting that inclusjon of 

non-fuderally enforceable requirements in a part 71 fudoral permit is acceptable because the 

Clean Air Act does not prohibit that prncti"". As dernonsrrnled by the preceding arguments, 

however, Peabody believes that tbe Act and the part 71 regulations clearly preclude the creation 

of such a hybrid permit. 

CONCLUSION 

As this Response to the NNEPA Remand Motion demonstrates, a voluntary remand of 

the NNEP A-issued part 71 federal operating permit for Peabody's Black Mesa Complex would 

be entirely unwarranted and unproductive and would actually facilitate future unlawful actions 

on that permit by the NNEPA The NNEPA has not demonstrated good cause fur the subject 

permit to be voluntarily remanded by the Board. Any such remand would adversely affect the 

administrative efficiency oftbis proceeding. 

Even if the current federal permit fur Black Mesa Complex was remanded and the 

NNEPA then executed its planned, but nevertheless unlawful, actions, to reopen and revise that 

permit, tbe single legal issue raised by the Company's Petition fur Review would still remain. 

Therefore, for the reasons explained ahove, Peabody respectfully urges the Board to DENY the 

instant Motion fur Remand and to continue its process for resolving the legal issue underlying 

this proceeding. 
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Respectfully submitted, 

(ip /) /7/ . 
.X/liLA. ~ 

~Ci·'-in-e---
John R. Cline, PLLC 
p O. Box 15476 
Richmond> Virginia 23227 
(804) 746-4501 (direct & fax) 
iohn(a;joOOylinelaw.wm 

Peter S. Glaser 
Troutman Sanders LLP 
401 9'" Street, N.W., Suite 1000 
Washington, D.C. 20004-2134 
(202) 274-2998 
(202) 654-5611 (fax) 
peter, glaser@tf9Jitmansaders_com 
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CERTIFICATE OF SERVICE 


I bereby certifY that a copy ofthe foregoing Peabody Western Coal Compnny's Response 

to tbe Navajo Nation EPA's Motion for Voluntary Remand and Memorandom in Support of 

Motion in the matter of In re Peabody Western Coal Company, CAA Appeal No. 10-01, was 

served by United States First Class Mail, postage prepaid, on each of the following persons this 

lO"'dayofJune, 2010: 

Jill E. Grant, Esq. 
Nordhnus Law Firm, LLP 
140 I K Street, N.W" Suite 80I 
Washington, D.C. 20005 

Anthony Aguirre, Assistant Attorney General 
Navajo Nation Department ofJustice 
P. O. Box 2010 
Window Rock, Arizona 86515 

Stephen B. Etsitty, Execotive Director 
Navajo Nation Environmental Protection Agency 
P. O. Box 339 
Window Rock, Arizona 86515 

Nancy J. Marvel, Regional Counsel 
Ivan Liehen, Assistant Regional Counsel 
U.S. Environmental Protection Agency, Region IX 
75 Hawthorne Street 
San Francisco, California 94105 

t\ ' '1 

>l;;l/2.lX
JoiR. Cline 
Attorney for Petitioner 

1 
/(J :n:, QDate: r , 
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RECEIVED 
U.S. E.P.A. 

IlE~'ORE THE ENVIRONMEl'I'AL A.I'l'EALS BOARD 
UNITED STATES E'IVIRO"'~IENTALPROTECTION~"\l!FY1 AM 9: v,s 

WASRl'IGTON. D.C. . .. -;lv, 

C~ViR. APPEALS BOARD 

In re: ) 
) 

Peabody Western Coal CQmpall)' ) CAA Appeal No. 10·01 
) 

CA..... Penuit No. ~N-Ol'-()8-01Q ) 

PEABODY WESTERN COAL COMPA'iY'S RESPONSE TO 

THE ;'>AVAJO NATION EPA'S MOTION FOR VOLUNTARY REMAND 


AND MEMQRA1'jDITM L'< SUPPORT OF lI-toTION 


El\.IIlBlT 

A. 	 Navajo Nation Operating Pemlit Regulations, Subpart \,11 r.part 71 Program 
Delegation") 



NAVAJO -SATION 

AIR QUALITY CONTROL PROGRAM 

OPERATING PERMIT REGULATIONS 


Navajo Nation 

Enviru!lllltOlfal Protection Agency 


July 8, 2004 

Navajo Nmion Air Quality Control Program 

P.o. Box 529 


FOl1 Defiance,. Arizona 86504 

(928) 729-4246 




che 

shall be due on the sJaie specifted in the source's pa'rt..!<'1"",mit If it part 
71 permit has n issued t-o a.source. the 11 be Wc QU tbe 
an.nive..,,!:JI"'" 
Regio _ ..... y 

b, orsoutceS that begin cperatiolfafter the effective date (Ifthcse 
regulatioos. and for sourceS 'that berome subject to a permi lrement 
pursuant to title V the Clean Air Act through pr On of the 
Administrator' - the effective date Qfthcsc Ie ·OU3. the first annual 
fee shaH b cd on the apphcable minim ,ee:- 'the roe shall be due on 
the 60 -ay after that source com~peration. 

.j-0 	 "",,' 

c. _.",.J'f~o emissio~s ~nvent~ry is: :;:V~le, ~e~ annual fee shall be based? 
/-/ estlmated emJSSlOn:;}~roVed esttmatlon methods. :;,¢'.~# 

.y AU annuat emission f~her than the 1lrst shall be due each on the 
,- anniversary date o~.tJlW initial fee p3}ment by the source e Navajo Nation 

EPA 1-</'*' r>??'"/ 
..# ~~-' 

,,4" _/' 

3. No~anding any (lther-pr-ovision of~section. no annual emission fee shall 
"~1equired !(l be prud based on emportfns from any acid rain unit before Janu~r' 

,;$ 1.2000, / ~ 
" 	 ,,/.-'»

B. 	 Pal'mertf Funtl, .Pro«ss:i~ t'se. ~/ 
~ 

l. 	 Fee pa" due under this section shall be r~fu the form ofa ccrtiftcd 
money order made payable to the ~ Nation Environmental ./' 

ection Agency and submitted 10 tl\!1\A11'Quality Coutrol Progrnm. .,p~
-!;:::r~ ""r::-;;'1" 

Upon receipt offee paym~lIit;"<krr!his sectkln. such pa~i'~ be 
deposited in !hep~ esmblislledpUllmamm4 ~. § 1l39, 

,-'"~ , 	 ;,_{i" 

3. ~i\lIi.ected under this section sbalJJttM'be: utilized for any purpose not 
under the NayajQ Nation ~ActortbeClean Air Aci.... 	 . 

~<.:> 
c 	 No yment. Failure to remit the full . by tile due dates speciqed-~this 

sCctioo: constitutes a vioiation of reguiations andntay subject ~ner or operator 
to enfOrcement under S 3 of1be Navajo Nation Clean,ptrAct, including. but 
not limited 1\), civil pe~for each day ofnonromp1iance ~ to 4 N.N.C. § 1l5:S. 

Subpart Vll-Part71l'rogram Delegation 

§ 701. Autfrority to Implement Part 71l'r<lgfllm 140 C.F.R. § n.IDl 
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• 

Upon delegation ofa Part 71 program by DSEPA Region IX to the Navajo'Sation EPA, 
the Navajo Nation EPA shall have the authority to issue~ amend, n;vole. reissue, modiry, enfurce 
and renew- Part 71 permits to Part H sources pursuant to 'the procedures set forth both in these 
regulation. and 40 C.F.R. pan 71. 

§ 702. Fees runDant Ill. Delegated fart 71 Program [40 C.F.R. § 71.?) 

Upon delegation ofa part 11 program by USEPA ~gion LX to' the Navajo Nation EFA, 
eacll part H source holding a part 71 permit shall pay initial and atmuai fees to the NAvajo Nation 
EPA Air Quality Control Program in accoidance with Subpart VI ofthese rcgutatiOll..", 

§ 703. Tramifion from Delegated Part 71 Program to Part 10 Program 

Upon approval of the Navajo Nation'$ primacy appJic:rtiol1 fOf a part 70- operating permit 
program, each part H SOUICe holding a part 71 permit (Including any soun:e with a part 71 permit 
issued by {he NSvtYQ Nation EPA) shall submit an application to the Navajo Nation EPA for a 
part 70 permit by the date specified in § 30I ofthese regulatioos. 

§ 704. Part 1l1lltoqJOratioo by Reference 

A, 40 c.r.R. part 7J is incorporated by rcft.'fcncc into this regulation for purposes of 
administeringtbe delegated Part 71 pmgnun. except for the fuUowingparts; 

(l) 40 C.F.R. § 71A(a).{k) and (m); 
(2) 40 C.f.R. § 71.9; 
(3) 4(l C.F.R. § 71.10(1)), (d)(2), (sl. (n) and (j) 

B. Notwithstanding subsection A M this section. the Navajo Nation procedu:re.'1 set forth in me 
sectiOl1$ltsted under § 705 shall apply 10 part i r permits in .addition to the part 7J procedures. 

§ 70S. AppUcabie Soctlons lOr Part 711'crmits 

Part 7 f permits shall be administered and enforced in compliance with the following 
Se(;tions: 

Confidentiality 1104 

Violation §20 1 


• Emergency Situations §305 
• Subpart IV - Permit Processing §§ 401-406 
• SubpartV~Enfotcement §§501-5Q5 
• Subpart VI~ Permi' Fees §§601-603 
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