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On January 7, 2010, Peabody Western Coal Company {“Peabody” or the “Company™}
petitioned EPA’s Environmental Appeals Board ("EAB” or the “Board”™) to review a part 71
federal operating permit that had been issued for the Company’s Black Mesa Complex by the
Navajo Nation Environmental Protection Agency (the “NNEPA™) under a delegation of authonty
from EPA Region IX. Five months later, the NNEPA has yet to provide the Board with any
substantive response. Instead, on May 28, 2010, the NNEPA has now requested the Board to
voluntarily remand the subject permit in order for the NNEPA to make “certain clanfications and
corrections” to some of the permit’s conditions.

Peabody strongly opposes the NNEPA's Maotion for Voluntary Remand ("Remand
Motion™} for several reasons. First, the NNEPA’s Motion for Voluntary Remand fails to satisfy
the Board’s threshold standard for granting such requests. The NNEPA’s Remand Motion does
not identify a single, substantive change that the NNEPA plans to make to the subject permit, nor

does the Remand Motion identify any significant issue that the NNEPA intends to reconsider




upon remand. Contrary to the NNEPA’s claim in its Remand Motion, voluntary remand of the
subject permit will ot be administratively or judicially efficient in this matter because there is
but a single legal issue underlying the Company’s Petition and that issue is certain to remain
following the requested remand and any intended permit revisions made by the NNEPA

In addition to the NNEPA’s failure to demaonstrate good cause for the Board fo remand
the subject permit, the NNEPA’s proposed actions on that permit, if remanded, are not
suthorized under the Clean Alr Act ("CAA” or the “Act”). When the NNEPA reopens and
revises that federal permit, the NNEPA will no¢ do so in accordance with applicable federal
procedural requirements. Instead, the NNEPA’s Remand Motion states that the permit will be
reopened and revised in keeping with specific procedures of the Navajo Nation Operating Permit
Regulations (“NNOPR”), ie, Tribal regulations that have never been approved by EPA and
consequently are not federally enforceable.

Consistent with the Company’s position on the single legal issue raised by its Petition,
this Response explains (1} that applicable federal regulations prohibit the NNEPA from
determining that cause exists to reopen the subject permit, and {2} that the NNOPR, ie,, the non-
EPA-approved Tribal regulations, cannot authorize the NNEPA to reopen the subject federal
operating permit.  Also consistent with the Company’s position on the single legal issue raised
by the Company’s Petition, this Response explains why the NNEPA cannot rely on its Tribal
regulations as the authority to revise the subject federal operating permit.

The single legal issue raised by the Company’s Petition wili remain unresolved until the
Board issues a decision on that question. The issue is one of national significance because it
addresses the scope of a delegate Tribal agency’s authority at a time when EPA expects to

increasingly delegate its authority to administer several CAA programs to a number of tribes,




Therefore, for the reasons explained herein, Peabody respectfully urges the Board to DENY the
NNEPA’s Remand Motion and to affirm sts current order for the NNEPA to respond fo the
Company’s Petition.

BACKGROUND

Under title V of the Clean Air Act, 42 U.8.C. §§ 7661 ef seq., certain stationary sources
are required to have operating permits. fd at § 7661a(a). The purpose of & title V operating
permit is to contain all of the Clean Air Act requirements that apply to the source in question.
See, e.g., 57 Fed. Reg. 32,251 (July 21, 1992),

There are two similar, but different, types of title V operating permit programs. Permit
programs established under 40 CFR. part 70 consist of EPA-approved programs in which State
or Tribal operating permits are issued. Fach State is required to implement an EPA-approved
part 70 State operating permit program. 42 U.S.C. § 7661a(d). Each eligible Tribe is allowed,
but 18 not required, to implement an EPA-approved part 70 Tnibal operating permit program,
See, e.g., 64 Fed. Reg. 8,248 (Feb. 19, 1999),

The Navajo Nation has begun the process of establishing ils own operating permit
program under the Clean Air Act by adopting the Navajo Nation Operating Permit Regulations.
4 NNR §% 11-2H-101 ef seq. Importantly, however, the NWOPR have never been approved by
EPA, and ihus the Navajo Nation does not have a part 70 Tribal operating permit program. Asa
consequence of EPA not having approved the NNOPR, it follows that any requirement of those
Tribal regulations is not federalty enforceable.

When a Tribe does not have an EPA-approved part 70 program, EPA tmplements title V
for applicable stationary sources within that Tribe’s jurisdiction through EPA’s own federal

operating permit progrant at 40 CFR part 71. 40 CFR. § 71.4(b). By their very nature,



operating permits issued by EPA under part 71 are neither State nor Tribal permits; rather, they
are federal permils. Furthermore, when a Tribe does not have an EPA-approved part 70
program, instead of EPA implementing its part 71 program for the applicable sources within the
Tribe's jurisdiction, EPA may delegate its authority to administer the part 71 program for such
sources to that Tribe. 40 CF.R. § 71.10(a}.

The original title V perant for Peabody’s Black Mesa Complex, located on the Navajo
Nation Heservation, was issued by EPA Region IX under the past 71 federal operating permit
program because the Navajo Nation did not have an EPA-approved part 70 Tribal operating
permit program. 71 Fed. Reg. 26,497 (May 5. 2006) (permit effective July 1, 2004). EPA
Region IX thereafter delegated its authority to administer and enforce the part 71 federal
program for Black Mesa Complex and certain other sources to the NNEPA. 69 Fed. Reg, 67,578
{Nov. 18, 2004). In December 2009, acting under its delegated part 71 authority, NNEPA
reissued the part 71 federal operating permit for Black Mesa Complex. Petition, Ex. A,

On Jamary 7, 2010, Peabody petitioned the Environmental Appeals Board to review that
NNEPA-issued pari 71 federal operating permit.  In particular, Peabody challenges that federal
operating peemit’s inclusion of certain conditions based on the NNOPR. Because the Tribe’s
own operating permit program (NNOPR) remains unapproved by EPA, requirements based on
those Tribal regulations are not federally enforceable. Peabody argues that such Tribal
enforceable-only requirements bave no legitimate place within the four corners of a federal
operating permit required by title V.

NNEPA has now moved the Board to remand the NNEPA-issued part 71 federal
operating permit to the NNEPA so that agency may “reopen and revise” “the very same permit

conditions that PWCC is challenging in #ts appeal” to the Board. Remand Motion at 2-3,




According to NNEPA, “certain clarifications and corrections should be made” to those permit
condions. Id at 2.
ARGUMENT

The EAB is charged with hearing appeals of different kinds of EPA-issued permits under
3 variety of federal environmental statutes. EAB Practice Manual, Section IILB and 1V .C (June
2004). “A permit issued by a delegate is still an ‘EPA-issued’ permit . .. 7 In re West Subwrbon
Recycling and Energy Center, LP. [hereinafier “In re WSRECT], 6 E.AD. 692, 695 n 4 {1996)
{quoting 43 Fed. Reg. 33,413 (May 19, 1980}). Although there are no regulatory requirements
for motions filed under 40 CFR. part 71, the Board nevertheless generally has broad discretion
to grant a voluntary remand. fnt re Desert Rock Energy Compemy, LLC, PSD Appeal Nos. 08-03,
08-04, 08-05 & 08-06, ship op. a1 13, IAE.AD. ___ (EAB Sept. 24, 2009)

“[The Board typically grants a motion where the movant shows good cause for its
request and/or granting the motion makes sense from an administrative or judicial efficiency
standpoint.” 7d. at 19. In panicular, the Board generally grants a motion for voluntary remand
when the requesting permitting authority “has decided to make a substantive change to one or
more permit conditions, or otherwise wishes to reconsider some element of the permit decision.”
in re Indeck-Ehwond, 11.C, PSD Appeal No. 03-04, at 6 (EAB May 20, 2004} (Order Denying
Respondent’s Motion for Voluntary Partial Remand and Petitioner’s Cross Motion for Complete

Remand, and Staying the Board’s Decision on the Petition for Review}.




I THE RATIONALE FOR NNEPA’S MOTION DOES NOT MEET THE
BOARD'S THRESHOLD CRITERIA FOR GRANTING VOLUNTARY
REMAND.

A. NNEPA’s Proposed Permit Revisions or Reconsiderations Lack
Sufficient Specificity to Demonstrate Good Canse,

To obtain the Board’s voluntary remand of the NNEPA-sssued permit for Black Mesa
Complex, NNEPA must demonstrate that it plans “to make a substantive change” 10 one or more
conditions in that permit or that it plans to “reconsider some element of the permit decision.” Zd
{emphasis added). The NNEPA’s Remand Motion, however, contains no descriptions of its
praposed permit changes that are sufficiently detailed to show that such changes would, in fact,
be substantive. Moreover, the Remand Motion fails to identify and discuss any particular
eiement of the NNEPA-issued permit that NNEPA would reconsider.

In the Board’s earlier proceeding involving an EPA-issued permit for the Desert Rock
Ernergy Factity, Region IX's motion for voluntary remand identified and discussed several
specific issues that it songht to reconsider on remand. For example, the Region’s remand motion
discussed at length a need to consider coordinated completion of the prevention of significant
deterioration (“PSID”} permit review, consultation under the Endangered Species Act ("ESA”),
and the Masimum Achievable Control Technology (“MACT™) determination under CAA section
112{g}. In re Desert Rock Energy Company, LLC, PSD Appeal Nos. 08-03, 08-04, 08-05 & 08-
06, at 9-17, (EAB Apr. 27, 2009) (EPA Region 9°s Motion for Voluntary Remand). The Region
IX remand motion in that proceeding also explained in detail why, on remand, it would
reconsider its decision not to evaluate IGCC (Imegrated Gasification Combined Cycle)
technology as 4 BACT (Best Available Control Technology) option. 74 at 18-23. Furthermorg,
that same Region IX remand motion explained that it wanted to reconsider not only its use of

PMis as 2 swrrogate to satisfy PSD requirements for PMa s id at 9, bt also #ts questionable
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heavy reliance on a 1980 screening document used in the Region’s PSD-required addnional
impacts analysis, id at 23-25.

Furthermore, tn the Board’s previous proceeding mvolving two Underground Injection
Control permits issued by Region Il one reason for the Region seeking voluntary remand of
those permits was the acknowledged incompleie nature of the Region’s response-to-comments
documentation. In re NE Hub Partrers, L.FP., 7T EAD. 561, 563 n.14 {EAB 1998). In another
case before the Board that involved a permit issued under the Resource Conservation and
Recovery Act of 1976 (“RCRA™} by Region V, the permit was voluntarily remanded to the
Agency because it intended to change the permit requirement for a Corrective Measures Study
Plan to make it due “only after the final RFI JRCRA Facility Investigation] has been approved
... Inve GMC Delco Remy, 7 EAD, 136, 165 (EAR 1997).

In short, the Board granted roquests for voluntary remands of permits m the above-
mentioned proceedings because each permitting authority had identified and exphained specific
revisions to be made to particular permit conditions and/or had discussed specific reasons for
reconsidering particular issues aflecting the permit decision. By comparison, the NNEPA’s
Remand Motion containg no meaningful specificity regarding planned permit changes or
particular issues to be reconsidered. Indeed, NNEPA™S Motion does nothing beyond averring
that “certain clarifications and corrections should be made to the permit conditions that PWCC
contested 1n its Petition for Review.” Remand Motion at 2.

A motion for the Board’s remand of a permit must demonstiate a threshold level of good
cause. The NNEPA’s Motion for Remand in this instance, however, falls far short of that mark.
NNEPA’s Motion does not identify any substantive change to be made to any permit condition,

Nor does NNEPA's Motion identify any particular element of the permit decision that it wishes




to reconsider. NNEPA’s Motion simply fails to provide sufficient information for the Board to
make an informed decision that the NNEPA has demonstrated good canse for its request.

B. Granting the NNEPA’s Motion Will Not Promote Administrative or
Judicial Efficiency.

To obtain the Board’s voluntary remand of the NNEPA-issued permit for Black Mesa
Complex, alternatively the NNEPA Motion for Remand must “make] ] sense from an
admimstrative or judicial efficiency standpoint.” In re Desert Rock Energy Company at 19, As
explained above, however, the NNEPA’s Remand Motion is devoid of any details about any
specific acrion that NNEPA would take upon remand of the part 71 federal operating permit for
Black Masa Complex.

in its Remand Motion, NNEPA states that the requested remand “to make proposed
revisions is consistent with principles of judicial efficiency and the Board’s interest in ‘prompt
and informed resolution of permit appeals.”” Remand Motion at 3 (citation omitted). In
addition, the Remand Motion opines that the requested remand “to clarify these permit
conditions may not completely dispose of the issues in PWCU s Petition for Review, but it will
certainly sdvance the appeals process by narrowing the scope of the issues to be reviewed” &l
at 4. The NNEPA simply has no factual basis for making those staternents.

Without the Remand Motion providing specific details of the NNEPA's “proposed
revistons,” the Board has no means for evaluating whether those changes are consistent “with
principles of judicial efficiency and the Board’s interest in “prompt and informed resolution of
permit appeals.”™ Moreover, without the Remand Motion providing any particulars about the
“clarifications and correciions” that the NNEPA intends for unidentified permit conditions, the
Board lacks an objective, informed basis for determining whether such abstract “clarifications

and corrections” will dispose of some issues in the Company’s Petition, thus narrowing the scope
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of issues remaining to be reviewed. In short, the Remand Motion’s offer of proof is pothing
more than generalized conchisory statements with no wderlying factual support.

The Board must understand that the administrative efficiency of this instant proceeding
will be substantially hampered and compromised by a voluntary remand of the NNEPA-issued
part 71 federal operating permit for Black Mesa Complex. The NNEPA's Remand Motion
mischaracterizes the effect that remand would have on the scope of issaes before the Board in
this proceeding  The NNEPA claims that the number of such issues will be reduced after the
NNEPA’s completion of unidentified actions upon remand 1o resolve some of those issues.
However, while Peabody’s Petition challenges several different conditions in the NNEPA-issued
part 71 fideral operating perroit, there is only a single legal jssue underlying all of those
contested permit conditions.

More specifically, at issue in this proceeding is whether the Clean Air Act allows a part
71 federal operating permit, issued by an eligible Tribe under an EPA delegation of part 71
authority, to inclode permit conditions based on that Tribe’s regulations which have not been
approved by EPA. Peabody’'s Petition raises that sole issue for each permit condition that cites
the NWOPR as authority for that condition.

Although the Remand Motion does not provide a descriptive explanation of any planned
permit change that the NNEPA would make upon the Board’s remand of that permit, the
NNEPA’s counsel has verbally advised Peabody’s counsel that the NNEPA intends to meke
those permit revisions that the NNEPA had earhier proposed during settlement negotiations
between the parties. Personal communication from Jill E. Grant, counsel to Navajo Nation EPA,
to John R, Cline, counsel to Peabody Western Coal Company (May 26, 2010).  That particular

action by the NNEPA means, without question, that upon remand by the Board and subsequent




“clarifications amd corrections” of certain permit conditions by the NNEPA, the NNEPA-revised
permit for Black Mesa Complex would continue to include permit conditions based on that
Tribe’s regulations which have not been approved by EPA.  In short, the NNEPA’s Remand
Motion before the Board does not constitute one of those situations where remand is appropriate
because an agency wishes “to reconsider its previous position” or “because it believes that its
original decision is incorrect on the merits and wishes to change the result™ In re Desert Rock
Energy Cormpeany at 20 (citations omitted).

The Remand Motion’s assurance that “PWCC will have the right to appeal the revised
provisions of the permit to the EAB[,]” Motion at 4, provides no solace to Peabody and, indeed,
should give the Board pause. With the NNEPA-revised permit contimuing to contain
requirements based on EP A-unapproved Tribal regulations, Peabody would seek relief from the
Board by filing a new petition for review that would present the same legal issue underlying the
Company’s current Petition. Thereafler, the NNEPA presumably might request a remand of the
revised permit from the Board in order to make further “clarifications and corrections” to the
revised permit, So fong as any revised part 71 federa! operating permit for Black Mesa Complex
includes requirements based on the EPA-unapproved NNOPR, this circular adnunistrative
procedure of permit revision-appeal-remand could in theory go on ad infiritum.

Thus, contrary 10 assertions in the Remand Motion, the Board’s grant of the requested
remand of the NNEPA -issued part 71 federal operating permit for Black Mesa Complex would
do little more than, in effect, maintain the status quo of the Company’s Petition for Review. In
this proceeding the Company’s Petition raises one key legal issue for which the Board’s
resclution 18 sought.  After the NNEPA makes “certain clarifications and corrections” fo a

remanded permit, that one key legal issue for the Board’s resolution will still remain.
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1o the interim, however, significant NNEPA resowrces would have been expended while
making currently unspecified permit changes; while seeking and reviewing comments on those
proposed permit revisions from EPA, from contiguous States and Tribes, from Peabody and from
the general pubhic; while responding to those comments; and while finalizing and issuing the
revised permit decision with its associated statement of basis and a new set of responses 16
comments. At a mnimum, Peabody would again have to challenge inclusion of NNOPR-based
requiremients in the drat NNEPA-revised part 71 federal operating permit, culminating in the
need to file a new petition for review of the revised permit with the Board.

Because the NNEPA's planned actions upon a remanded part 71 fedesal permit for Black
Mesa Complex offer no possibility of resolving the one key issue that Peabody’s curremt Petition
presents, that remand would result not only in a significant waste of the parties” administrative
resources but 2lso in a considerable delay in the Board’s uliimate need to address the merits of
the Company’s Petition. Therefore, one reason for the Board to deny the Remand Motion is
simply to avoid the substantially diminished administrative efficiency that would result from
granting that Motion.

15 THE NNEPA HAS NO AUTHORITY UNDER PART 71 TO REOPEN THE
SUBJECT PERMIT FOR THE APPLICABLE CAUSES.

should the Environmental Appeals Board grant the NNEPA’s request and remand
the part 7] federal operating permit for Black Mesa Complex to the NNEPA, that Tribal agency
would then “reopen and revise . . . portions of the permit.” Remand Motion at 2. However, the
plain language of applicable regulations under 40 CF R, part 71 confirms that the NNEPA has

no such authority under the CAA to reopen that federal operating permit for the applicable

LHNSER,
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The authority 1o administer g part 71 federal operating permit program has been fully
delegated to the NNEPA by EPA Region IX. 69 Fed. Reg 67,878 (Nov. 18, 2004). Such a
delegation, however, does not mean that EPA iz completely without part 71 authority in those
circumsiances. Rather, a “fully” delegated program means only that EPA has delegated all of its
authority which the Clean Air Act allows the Agency to delegate for that pasticular program.

With respect to reopening a part 71 permit for cause, 40 CFR. § 71L1{f} prescribes
particular causes which must exist before the permit “will be reopened prior to the expiration of
the permit.” More specifically, the part 71 regulations specify that a part 71 permit must be
reopened when either of the following causes 1s found 1o exist:

(i) The permitting authority (or EP4, in the case of a program

delegated pursugni to § 7110} determines that the permit contains a

materal mistake or that inaccurate statements were made in

estat;%isizing the emissions standards or other terms or conditions of the

Pz‘ﬁ?“—m permitting authority (or EFA, m the case of a program

delegated pursuant 1o § 71. 18} determines that that the permit must be

revised or revoked to assure compliance with the applicable

requirements.
40 CFR.§8 71.7¢6H{i1) and 71.7{)}{iv) (emphases added). Any reopening of the part 71 federal
operaiing permit for Black Mesa Complex to allow the NNEPA’s planned “clarifications and
corrections” 1o that permit would need 1o rely upen either one or both of the above-specified
causes for permit reopening,

The NNEPA's authority to issue the part 71 federal operating permit for Black Mesa
Complex has been delegated pursvant 10 40 CFR. § 71.10. 69 Fed. Reg. 67,578, “[I]n the case
of a program delegated pursuant 10 40 CF.R. § 71.10.” id., the language of the above regnlations
plainly identifies EPA, and only EPA, as the authority for determining whether those particular

causes for permit reopening exist.  Therefore, for a reopening of that permit under either one of
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the particular causes at 40 CFR. §§ 71.7(0(i1) and 71.7(H)(iv), those regulatory provisions
clearly prescribe that only EPA is authorized to determine whether those causes for reopening
exist.

Indeed, 40 CFR. § 71.7{g) {“Reopenings for cause by EPA for delegated programs™)
describes specific responsibilities of a part 71 delegate agency, e.g., the NNEPA, when revising a
part 71 permit. However, that regulatory provision also makes clear that the delegate agency’s
responsibilities in a permit revision begin only after, “the Administrator finds that cause exisis 1o
terminate, modify, or revoke and reissue a permit pursuant to paragraph (f) of this section.” 40
CFR § 71.7(g) (emphasis added). In other words, while the NNEPA, as a part 71 delegate
agency, has a responsibility to revise a part 71 permit once i has been reopened, only EPA has
the authority to determine in the first instance whether cause exists 1o reopen that permit.

Peabody’s Petition for Review seeks relief from the Board due to the NNEPA unlawfully
acting outside its delegated authority in issuing the part 71 federal operating permit for Black
Mesa Complex. The WNEPA’s reopening of that permit, if it is remanded by the Board, would
constitte further unlawful action beyond the NNEPA’s part 71 delegated authority. Thus,
NNEPA’s planned, unauthorized reopening of the permit constitutes added fustification for the
Board’s denial of the NNEPA’s remand request.

. THE CLEAN AIR ACY DOES NOT AUTHORIZE RELIANCE ON

NNEPA REGULATIONS TO REVISE THE SUBJECT PART 71
FEDERAL OPERATING PERMIT.

Assuming arguendo that the Board did grant the NNEPA Motion for Remand, and
further assuming arguendo that the NNEPA had authority under the Act to reopen the part 71
federal operating permit for Black Mesa Complex and, upon remand, did reopen that permit,

then the NNEPA’s stated reliance on specific provisions within NNOPR to make “certain

-13 -




clarifications and corrections” to that permit’s conditions would nevertheless be unlawful under
the CAA.

The NNEPA states that it would reopen the subject part 71 permit in accordance with
NNOPR § 406{AX2). Remand Motion at 4. Then, according to the NNEPA, afler drafiing
proposed revisions to certain permit conditions, the drafl revised permnt would be subject to
public comment in keeping with NNOPR §§ 403(A)4D). 4 The NNEPA’s planned futare
actions with respect to the subject permit are no different from the NNEPA's past actions during
the initial issuance of that permit which Peabody has asked the Environmental Appeals Board to
review. That is, Peabody believes that a condition in a part 71 federal operating permit, even
when issued by a Tribal agency under a delegation of part 71 authority, cannot be based on EPA-
unapproved Tribal regulations whose requirements are not federally enforceable.

A. The Part 71 Delegation of Authority to the NNEPA Does Not
Anthorize Issuance of a Part 71 Federal Permit in Accordance
with Tribal Substantive or Procedural Requirements.

Many of the requirements within the NNOPR parallel the requirements within 40 CFR.
part 70 because the NNEPA intends ultimately to gain EPA approval of the NNOPR as a part 70
Tribal operating permit program. Petition, Ex. B (October 15, 2004 Delegation of Authority
Agreement} at 2. However, 10 date, such EPA approval has not been granted, and, therefore, no
requirement within the NNOPR is federally enforceable.

In addition to the typical part 70 requirements, however, the NNOPR also contains
Subpart Vil specific to “Part 71 Program Delegation,” attached as Exhibit A, Section 701 of
those Tribal regulations provides NNEPA with the Tribal authority to administer a part 71
program “pursuant to the procedures set forth both in these regulations and 40 CF R part 717

4 NNR. § 11-2H-701 (emphasis added). Section 704 of those Tribal regulations incorporates
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40 CFR. part 71 by reference into the NNOPR with the exception of a few non-applicable
provisions within part 71. 4 NN.R. § 11-2H-704(A). However, Section 704 also provides that
“[njotwithstanding subsection [704(A)], the Navajo Nation procedures set forth in the section
listed under § 703 shall apply to part 71 permits in addition to the part 71 procedures.” 4 NN.R.
§ 11-2E-704(B) {(emphasis added). Section 705 in turn lists the following NNOPR procedures
with which “[plart 71 permits shall be adbninistered and enforced’: Sections 104, 201, 305, 401~
406 (permit processing), 501-505 (enforcement) and 601-603 (permit fees). 4 NNR. § 11-2H-
705 (emphasis added). In short, by relying on its Tribal authority, the NNEPA have
supplemented the federal procedural requirements of 40 CFR. part 71 by adding specific
NNOPR procedural requirements.
1. The NNEPA’s reliance on Trihal procedural requirements fo
revise the part 71 federal permit is not authorized by the Clean
Air Act,

Title V of the Clean Air Act requires EPA 1o “promulgate, administer, and enforee” a
federal operating permit program in areas for which a persit program omsder 40 CF R, part 70
has not been approved by EPA. 42 US.C. § 7661a(d)3). Conversely, neither that statutory
provision nor any other provision of the Act mandates or allows a Tribal agency 10 promulgate,
administer and enforce a federal operating permit program when the Tribe lacks an EPA-
approved part 70 program.

Put simply, there is nothing within the Clean Air Act that would authorize the addition of
non-EPA-approved Tribal regulations to the part 71 federal operating permi program.
Therefore, the NNEPA’s stated intent to rely upon procedural requirements within the NNOPR
to revise the part 71 federal permit for Black Mesa Complex would clearly constitute action not

in accordance with the law.
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2 Delegation of federal permitiing awthority under the Act
requires the delegate agency to apply federal procedural
requirements when issuing the federal permit.

For purposes of part 71, a delegate Trbe stands in the shoes of the Regional
Administrator and must foliow the procedural requirements of part 71. Jrz re WSREC at 695 n4
{(“For purposes of part 124, 2 delegate State stands in the shoes of the Regional Administrator
{and must] follow the procedural requirements of part 124.”) {quoting 45 Fed. Reg. 33,413 (May
19, 1980)). Thus, any actions taken by NNEPA with respect to the part 71 federal permit for
Biack Mesa Complex must be performed in accordance with the spplicable procedural
requirements of part 71 and not with the procedural requirements of the NNOPR.

Yet, because the delegation of part 71 federal anthority to the NNEPA was contingent
upon the NNEPA having adequate authority under Tribal Jow to execute all aspects of the
delegated program, 46 CER. § 71.10(a}), the NNEPA seems to believe that its delegated part 71
authority has somehow “federalized” those requisite Tribal authorities, in general, and the
NNEPA’s permit processing procedures, in particular, Given that erroneous belief, the NNEPA.-
issued part 71 federal operating permit for Black Mesa Complex contains several permit
conditions based not only on part 71 but also on the NNOPR. Should the Board remand that
permit as the NNEPA now requests, then the NNEPA would further rely on that erroneous belief
and continue to base some some conditions in a revised permit cither on both part 71 and the

NNOPR or solely on the NNOPR.!

! As previonsly explained, the NNEPA’s Motion for Remand is very skelotal and aon-specific; it does not identidy
the particuiar pature of the permit revisions that the XNEPA plans to make. Nevertheless, counsel to the NKEPA
has advised connse! to Peabody that the NNEPA intends fo make the prerticalar rovisions which the Tribal agency
has earlier proposed during scttiement discussions between the parties. Personal oomamunication from Jll B, Grant,
counsel to Navagy Nation EPA 16 Joha R, Cline, counset fo Peabody Western Coal Company (May 26, 2010),
Those NNEPA-revisions would continue to include permit conditions based on requirements of both part 71 and the
NNOFPR or based solely on the NNOPR.
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In a prior PSD permit proceeding before the Board, a permit was issued by s State agency
that had been delegated authority to administer the federal PSD program, That perniit had been
1ssued under an integrated permitting system that combined federal PSD permit conditions with
other permit conditions required by the State construction permit program. In essence, the State
agency claimed that permit deficiencies arising under State law were sufficient to justify that
agency’s denial of a federal PSD permit. The Bomd, however, held differently. See /n re
WSREC,

In that ingtance involving delegated PSD authority, the Board explained that

[the State agency’s] authority to review PSD permit applications stems
solely from its Delegation Agreement with Regiom V. The State . .
does not have an approved SIP for the PSD program, and therefore
[the State agency] acts only to implement federa! PSD requirements.
* * *
{N]othing in the Delegation Agreement alters the fact that the federal
substantive PSD regulations and the federal procedures for processing
PSD permut applications apply 1o the BSD componenmt of any
“integrated” application that fthe State agency] may review.
Id. at 703 (emphasis in onginal).

That same fundamental principle of delegated authority applies equally in the instant case
involving the NNEPA-issued part 71 federsl permit, except here the issue is even more
straightforward because the NNEPA-issued federal permit is not a product of an integrated
federal-Tribal permitting system. Rather, the subject penmit for Black Mesa Complex is solely a
part 71 federal permit. NNEPA’s concurrent issuance of & permit under the NNOPR was never
contemplated. Instead, NNEPA has essentially grafted certain procedural requirements from its
Tribal regulations onto the part 71 federal permit and now intends to continue that unlawful

practice if the Board grants the NNEPA Motion for Remand.
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Peabody urges the Board to adopt the same rationale in this matter that it previously
applied with its Ju re WSREC opinion.  In that latter case, the Board held that:

{The State agency’s] contention that “[a]s set forth in the [Delegation
Agreement], [the State agency’s] role in  reviewing PSD
preconstruction permit applications is controlled by the substantive
and procedural review requirements of [State] law . . . is both
inexplicable and plainly erronecus. We find nothing i the Delegation
Agreement that would so expand [the State sgency’s] federal PSD
permit review authority; indeed, as explained above, the Delegation
Agreement plainly limits [the Siate agency] to esercigsing only the
federal PSD authority contained in 40 CFR § 52.21, To read the
Delegation Agreement as [the State agency] suggests would be to
equate {the State agency’s] delegated PSD authonity with a state PSD
program that has been duly authorized by EPA as pant of a state SIP.
This we cannot do.
In re WSREC at 704,

In conclusion, the NNEPA’s past issuance of the part 71 federal permit for Black Mesa
Complex inappropriately based several of that federal permit’s conditions on the Tribe's
regulations. NNEPA-issued revisions to that permit, if remand is granted, promise to continue
that unlawful practice of including permit conditions based on nou-EPA-approved Tribal
requirements within & part 71 federal permit. Neither the Clean Air Act nor the part 71 federal
regulations amthorize non-EPA-approved Tribal requirements to be included in a part 71 federal
permit,

The Board has previously held that a CAA permit issued under an EPA delegation of
authority must have been processed in accordance with federal subsiantive and feders]
procedural requirements. Because the NNEPA-intended revisions to the part 71 faderal permit
for Black Mesa Complex would require future processing of that revised permit in accordance

with Tribal procedural requirements, the Board has no option but to deny the WNEPA’s Motion
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for Remand in order to prevent the unlawful permit revisions which the NNEPA would
otherwise make.
B. The Part 7t Provision for Incorporating Tribal Regulations loio a
Tribe-specific Part 71 Federal Permit Program Has Net Been
Followed.

Peabody has appealed the NNEPA-issued part 71 federal permit for Black Mesa Complex
because that permit includes certain conditions based on requirements from the NNOPR which
are not federally enforcesble. Based on prior settlement discussions between the parties,
Peabody has every reason 1o believe that the permit revisions that NNEPA now secks to make
will continue to base certain permit conditions on its non-EPA-approved Tribal requirements.

40 CFR. § 71.4(f) does provide a regulatory process for combining provisions from part
71 with provisions from Tribal operating permit regulations in order to establish and administer a
federal operating permit program “in Indian comniry in substitution of or in addition to” the usual
part 71 federal program. Such a unique, Tribe-specific federal operating permit program must be
adopted by EPA through notice-and-comment rulemaking and would apply only within the
jurisdiction of the affected Tribe. In the instant proceeding, any such EPA rulemaking under
section 71.4(f) to merge part 71 and NNOPR requirements would result in those mcorporated
Tribal requirements becorning federally enforceable.

However, EPA has taken no such rulemaking action to incorporate any portion of the
NNOPR within the part 71 federal operating permit program for the Navajo Nation, Rather,
consistent with its actions in originally re-issuing the part 71 federal permit for Black Mesa
Complex, the NNEPA now plans to revise that permit while acting under its Tribal amhority to
continue including requirements from the NNOPR within that federal permit. Clearly the

NNEPA’s planned means for combining NNOPR requirements with part 71 federal requirements

-19 -




in a federal operating permit for Black Mesz Complex would not conform to the CAA
rulemaking process under 40 CF R, § 71.4{f) for doing so.

. A “Tribal-only” Designation for NNOPR-based Requirements Will
Nat Seffice,

During the course of settlement discussions between the parties, the NNEPA did concede
that conditions in the permit for Black Mesa Complex that were based on requirerents of Tribal
regulations were not federally enforceable. As a result, Peabody now has strong reason to
believe that the NNEPA’s planned revisions to that permit would include designating each
NNOPR-based permit condition as “Tribal-only” enforceable in order to show that such permit
conditions were not enforceable under the CAA.  As explained below, however, Pesbady does
not believe that EPA ever contemplated a federal operating permit that would contain permit
conditions other than those based on the Clean Air Act.

Peabody acknowledges that an EPA-approved State/Tribal operating permit program
under 40 CF R, part 70 may allow requirements that are not federally enforceable to be inchided
in a part 70 permit. A provigion in the part 70 regulations initially requires all terms and
conditions in a part 70 permit to be federally enforceable. 40 CFR. §70.6(b)(1}. However,
those part 70 regulations then provide that “[n]otwithstanding [§ 70.6(b}1)]. the permitting
authority shall specifically designate as not being federally enforcesble under the Act any terms
andd conditions included in the permit that are not required under the Act or under any of its
applicable requirements.” 40 CFR. § 70.6(0)(2).

During EPA’s development of regulations for its part 71 federal permit program,
commenters had requested inclusion of a provision in those federal permit regulations analogous
to the provision in the State/Tribal permit regulations at 40 CFR. § 70.6(b)}2}. That is, a part 71

federal regulatory provision was requested that would allow non-federally-enforceable
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requirements 1o be included in a part 71 federal permit so long as such non-CAA requirements
were specifically designated as such in the federal permit. Notably, EPA flatly rejected a part 71
provision that would allow non-CAA requirements in a part 71 federal operating permit, stating’
The EPA disagrees with this request because part 71 permits will not
include any non-federally  enmforceable applicable  reguirements,
therefore a requirement for the Agency to identify such terms as non-
federally enforceable would be moot, and a part 71 analogoe fo section
H.6(b)(2) is not needed.  Part 71 differs from pari 70 in this respeci,
61 Fed. Reg. 34,219 (uly 1, 1996} (emphases added).

EPA’s position on this issuc makes sense. A part 70 permit is issued under an EPA-
approved program, but the permit nevertheless is a State or Tribal operating permit. Should a
Tribe desive to add its non-federally-enforceable requirements o federally enforceable
requirements in a part 70 Tribal permit, the resulting permit would still constitute only a Fribal
permit. Bvery condition in that permit would be enforceable by the Tribe, and the permit would
have been issued by a single agency.

On the other hand, a part 71 permit, issued by either EPA or a delegated authority, 15 s
federal operating permit that constitutes an “EPA-~issued” permit. Should a Tribe desire to add
non-federaily enforceable Tribal requirements to federally enforceable requiremerts in a part 71
federal permit, the resulting permit would no longer be just a part 71 federal permit enforceable
under the Act. Instead, the addition of Tribal-only requirements to federally enforceable
requirements in 3 part 71 permit would create a new “hybrid” permit, where only some of that
permit’s requirements wounid be federally enforceable, and where portions of the permii would
have been issued by two separate agencies. It seems inconceivable that EPA ever contemplated

a federal, “FEPA-issued” permit having such hybrid characteristics.
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During settlement negotiations between the parties, the NNEPA responded to this
fundamental issu¢ inmially presented in the Company’s Petition by asserting that inclusion of
non-federally enforceable requirements in a part 71 federal permit is accepiable because the
Clean Air Act does not prohibit that practice. As demonstrated by the preceding arguments,
however, Peabody believes that the Act and the part 71 regulations clearly preclude the creation
of such & hybrid permit.

CONCLUSION

As this Response to the NNEPA Remand Motion demonstrates, a voluntary remand of
the NNEPA-issued part 71 federal operating permit for Peabody’s Black Mesa Complex would
be entirely uowarranted and unproductive and would acwally facilitate futore unlawful actions
on that peromt by the NNEPA, The NNEPA has not demonstrated good cause for the subject
permit to be voluntarily remanded by the Board. Any such remand would adversely affect the
administrative efficiency of this proceeding.

Even if the current federal permit for Black Mesa Complex was remanded and the
NNEPA then executed its planned, but nevertheless unlawful, actions, to reopen and revise that
permit, the single legal issue raised by the Company’s Petition for Review would still remain.
Thetefore, for the reasons explained above, Peabody respectfully urges the Board to DENY the
instant Motion for Remand and to continue s process for resolving the legal issue underlying

this proceeding,
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8.  Paywent Form, Processingsind Use.
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Subpart VII-Part 71 Frogram Delepation

§ 701. Authority to Implement Part 71 Program [40 C.E.R. § 71.16]
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Upen deicgation of a Pant 71 progmm by USEPA Region IX to the Navajo Nation EPA,
the Navajo Nation EPA shall kave the authority o issee, amend, revoke, reissug, modify, enforce
andd renew Part 71 permits to Part H soarces pursuant to the procedures set forth both in these
vegulations and 40 CF R, pant 71,

§ 702, Fees Parsuant to a Delesated Part 73 Program MO CFR.§ TLH

Upon delegation of a pant 71 program by USEPA Region IX to the Navajo Nation EPA,
¢ach part I source holding a part 71 permit shall pay initial and annual es to the Navajo MNation
EPA Air Quality Control Program in accordance with Subpart V1 of these regulations.

§ 103, Transition from Delegated Part 71 Program to Part 76 Program

Upon approval of the Navajo Nation’s primacy spplication ¥or s part 70 operating permit
progeam, each part # sowce bolding a part 71 permit {including any sowce with a part 71 parmit
igsned by the Navajo Nation EPA) shall submit an application 1o the Navajo Nation EPA for s
part 78 permit by the date specified in § 301 of these regulations.

§ 764. Part 71 Incorporation by Reference

A 40 CF R puit 71 1s incorporated by roference into this regulation for pumposes of
administering the delegated Part 71 program, except for the following parts:

{40 CFR, § 7LA@E)MKY and (m);

{DIMOCFR. §7L9;

{HAFCFR. § 70L10(b), (d)2), €g). (B snd ().

B. Notwithstanding subsection A of this section, the Navajo Nation procedures set forth inthe
sections listed under § 703 shall apply 10 part 71 permits in additton to the part 71 procedures.

§ 705. Applicable Sections for Part 71 Permits

Part 71 permits shall be administered and enforced in complisnce with the following
seotions:

Confidentiality §104

Viclaticn §201

Emergency Sitaations §305

Subpart IV - Permit Processing §§ 401406
Subpart V-Enforcement §§501-505
Subpart VI~ Permit Fees §8601-603
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