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W] PROCEEDINGS
= THE GLER¥: All rise. The Environmental
w Appeals Board of the United States Environmental
# Protection Agency is now in session for the purpose
5 of hearing oral argument in the macter of Ronald H
e Hunt, et 2l. Dacket No. TSCA-Q3-2003-0285, Appeal
M Mg TSCAQ5-01.
@ The Honorable Judges Scon Fulton, Anna
17 Weolgase, and Edward Reich presiding.
g Please be scated.
i1 JUDGE WOLGAST: Welcome, We're here today
n7 1o hear argument pursuant to the board’s order of
t1a July 28th. And under that order, both Hunt and the
e tegion have 30 winutes per side for argumens,
g And Me Marrs, would you like to begit and
el intraduece yourself for the record and advise the
17 board a5 o0 whether you'll be reserving any time
tg for rebuttal, please?
18] ORAL ARGUMENT OF BRADLEY MARRS
) ON BEHALF OF THE RESPONDENTS
e MR MARRS: Thank vou, Your Honor,
(=1 Iam Brad Marrs. Along with my co-counsel

Page &
1 seated at appellant's table, Cheis Hill, Tam here
12 on behalf of the respondents below-—the appellants
iz here, the property owners, and their maoagement
4l agency company,
19 I believe I'll be able 1o reserve five
e minuces for relmetal.
M May it please the Court, the standand of
1 tevigw in this case is de novo.The sole issue
51 before the Cowrt 1§ the amannt of the fine that has
to been set by the Administratve Law Judge below a
p bit over $84,000.
nz The facts of the case are that Ronald Hunt
v is the central figure involved in the counts
{1 brought by the EPA, Genesis (s the properny
15 management cotrpany that Mr, Hont controls, also min
18] by his son Michael Hune, Mr. Hunr, aleng with his
n7 wife, his brother, aned some buslness agsqciates,
pe the Dunivans, were the owners of the propery.
] Genesis nanaged all of those properties,
ey and all affairs of the rental properties were run
{z1 through the Genests management offices. Genesis

127 actually manages over 100 rental properties, Only
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i four were found to have violations, and those are
@ the four properties with which we are concerned
| hete.
[ First, nee'd like to acknowledge what we've
5 acknowledged below, which Is that Genesis and the
[ respondents generally admit that errots were made
1 with respect to these four properties in checking
® the wrong boxes on the disclosure forms given to
[ TELANCS,
um  JUDGE REICH: Can I ask one question? [
it natlced that the agency amended] its complaint and
13 dropped the counts chat related 1o actual glving of
191 natice. Do the respondents admit that they, in
4 fzot, dicd not give notice, as well as committing
#sl the paperwork violtions?
MA. MARRE: What we would say it's all the
i same nuclens of fact, Becavse the wrong hox was
ey checked, the management agent then gid not have the
(e notice he would normally have to himself 1o go ancd
(2q, find the documents and present further information.
@1 JUDGE REICH: 3o there's ne representation
22| that you gave oral notice or in some form other

[18]
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it than as attached to the lease?

B MR.MARRS: That is admitiedly correct,

@ JUDGE REICH: Thank you.

w MR, MARRAS: in some of these properties,

a1 what would happen is that Genesis would g2 back to

)
@
1)
12}

[re]

its property Ales upon releasing them and, having
maade the mdstake once, that mistake was compounded
4% some tenants renewed and, in some Cases, as new
tenants came jn. AN of that is admitted below.

Fut it’s important to note that there |5
110 evidence ar no contention, I don't believe, at

=

nn
1121 this polnt that there was any intent on the
respondents’ part to decelve or mislead, There was
ng harm @ any person proved or alteged below,

It's been noted, including by the Judge
below, that the respandents have heen remarkably
7 cooperative, and there 15 ample evidence in the
ta record of remediation efforts by these respondents
18 to an unusual extent on all the properties, an
teo) extent that was deemed unusual by one of the local
1217 enforcement officers,
12 [5: this case this morning, T will make two

(4]
[144
(18

1]

Page &

61 priacipal acguments, The first is thar we believe

12} that, in going through these count by comnt, we

t3 have last svight of the forest for the trees, We

[ think, genecally, that the $84,000 total fine is

(1 far too high, especially in view of the reponed

[ case precedents in pablished opinions from prior

1 Admainisteative Law Judge angd BAR decisions.

o What we ask for is a proportionate and

@ reasoenable result. We acknowledge that we have 1o
[0 pay a fine, We merely wane it t be proporttionate
i) and reasonable under the precedents and relevant o
1g the conduct chat's established in the record.
Secondly, we'd like to discnss several of

o4 the individual bases, Individoal ertors we believe
(e were made below that potentially could provide the
ey specific mechanical means for this Court o grant
t7 relief as requested.

e Turning first to the issue of
e proportionality, the ERA has argped on brief that
12 we should not e able to use the published case
@1 precedents. And in support of thar proposition,

sl

_|izz they have cited cases that rely on reparts of
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m settdements the EPA has reached, andd they argue,
F among other things, that sentlenents are sometimes
@ influenced Ty worry about whether or not the casc
1 ¢an actually be proved at trial.
] Now we'te not dealing with a case like
) that here, We're dealing with a case that has been
m proved and, in fact, {n lange part on the fces has
@ been admitted and even stipulated v, But surely
& we can rely on the published opinlens of judges and
per of this appeals boand under the principle of stare
(11 decisis that we believe should apply in any
na judicial proceeding.
ray  JUDGE WOLGAST: Can I ask you, is your
par argument that the Administrative Law Tudge was
(g required as 2 matter of law to follow these
ne precedents ot that she erved in her exercise of
7 discretlon in caleulating the penalry?
pe.  WH, MARRS: I would say that she erredl as
tte] & matter of law because while the agency can
o certalaly make {8 contantions nnder its own
i} policles imernally, it's importane that the pubile
22l have some sart of positive Iaw notice of what 1ybe

Page G - Page 9 (4)
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i of expasure it has. And where there are published
[ opinions in disputed cases that are resolved by
3 tribunals, those become the positive law that is
@ available to the public and that provides notice to
® the public wr anyong who wonld consult counsel or
@ have any effort o determine what their exposure
m would be,
] This case bas become the purtlier. It has
19 beconte an awatd chat by che EPA’s own admigsion is
o mote than cwice a5 large as the most egregious
i) previously reported case, a previously reported
g case invalving substantially maore viclations and
iy substantially more egregious violations.
i JUDGE WOLGAST: And that's the case only
g i you look at the penaity in the aggregate, as
tre] opposed to the penalty that was assessed to the
7] ¥ariows respondents, Correct?
e MR.MARARS: That is 1rue. But that also
e gaes to goe of our second argguments here today, but
tzo; I guess I can address that at this point, We
21 believe that Judge Dito erred alvo in iollowing the
=2 ERA’S "trees approach,” if you will, where they
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i brake this down intg 32 counts.

@ Ifyom're going to deal wirh each

m individual owner, individually and separately, and

i then the management company separasely, you can
i lose sight of the fact that we're dealing with 10

) leases on 4 properties. We have 32 counts, but

m there are 10 leases ar issue on 4 propertics,

#  We think that is one of the reasons why—and
@ that's one of the things we refer oo ag

nap naultiplicadon of the cgunts, or muldplicioy. In
[11] SOIME CASES, We'Te assessing penalifes multdple

Ha vimes for what s cxsentially the same macleus of
na common faer, and chat is how this award got 5o far
14 away from the mmange that is established in the 10
ng published case precedents.

ne;  JUDGE BEICH; Let me ask ahout that,
17 Assuming we coild do a comparisan, angd I think the
e board case Iaw you referved Lo certainly goes
pe beyond just a quesdon of settled cases. But

o) assuming we could do a comparison, thea the

21 question aceurs how de you do that comparison?
p You're ohviously 5o they're taking the aggregate

Page 12
17 toml for all the respondents and pucting it
[ together.”
A 1 know you've made the argument in youts
# bried that we ought 10 look at the violations on a
@ propetty-by-property basis. It would seem to me
i8] that since the essence of the violations really go
i to the notice that you've given 1o a particular
@ person or group of persons under a given legse
W that, as a minimum, you would be looking at it on a
o lease-bydease basis.And the data I've seen
1] suggests that, according to your aotice of appeal,
0z the highest penalty per lease was $15,840.
EN I've seen a few cases that had penaltles
fa inthe $30,000 range for a single lease. So if I
um look atit on a perlease basis, it doesn't seem to
ng me that the penalty assessed here is out of Hne
n7 with the precedent that you Cire.
tg; MR MARRS; With all due respect, we wonld
i8] disagree, In our brief, we have ananged the cases
iz from, iow t0 high. And 1 think if you review those
1 cases in that order, you'li see thac the higher

(22 cases are genetally more egregious citcumstances

Page 13
ty than the lower cases,
# For example, the Harpoon Partnership case,
ry which Is the highest previons award, involves, I
@ belicve, some indication of harm to the tenants
m and, in addidon, involvesd 45 counts, not even the
32 counts. Bven if we take the EPA's number of 32
I counts, the Harpoon Parnership case involyved none
1 of the midgating factors that are present here,
ta otz counts than are present here, and yet it had a
o) $37,000 award, less than half of what's been
i) assessed against the respondents here,
v So Ithink, if vou arrange those cases and
pa look through them number by number, you'l! find
{41 that somewhere in the mididie of that spectrum is
ns where the facts of our case would fall. But surely
g we would ask that we should not be made the example
tn of, that we—basically, ar this point, as is shown
pe In Exhibit A to our brief, EPA is now bragping of
tran the stze of the awarnd that was given in this case,
201 Al basically, we would say that i5 a dubious honor
t21) that we would ask 1o be relieved of, and oor hope

[@7 is 1n yor.
|
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i JUDGE REICH: Let me just malke a comment
@ on that, and then I don't really want o porsue it
m furiher hecavse I guestton the validity of the
# whole analysis, But you're right as to Harpoon in
jg terms of the number of violations and che siee of
@ the penalty,
M Given that thac decislon was mine, 'm
1 refatively famillar with the faces. And I think
o while you may have some mitigating circwmsiances
ey they didn't have there, you have spme very
(11 substantial aggravaring clreumstances in che umber
vz of children and young children that they didn't
113 have in that case, which is exactly the kind of
() reason you can't do those kingds of compatisons.
re; Dot chere are also cases with a somewhat
1L loweer toral penalty where there was a singular
07 lease. So if you ook at it ona perlease hasis,
ey your do find penalties higher than we have in this
tey case, But this, I den't think T really want 1o
o pursue that any further at this time,
e JUDGE FULTON: Have you clted any
g precedent in your brief for this king of

Fags 14

i comparative analysis that you'nc suggesting that we
lg dof I undevstand that you think consistency is
i fmportant, hut I don't think that our jurisprudence
i on this i5 out of Hne with the jurispradence in
51 the federal conry either,
@ That generally there 18 2 reluctange o
[ get into a comparison of sort of penalty o
[ sanctions in cases as a meaningful guide for what
|5 ought to happen in a given case, Do you clte any
e authority for this propositicn?
il MA. MARRS: [ haven't cited any
11z specifically. But with all due respect, I think
tray the hurden s on the EPA 1o cite to the contrary,
114 1wegld assume that when we have published casc
e precedents, that the principles of stare decisis
g would apply,
v JUDGE FULTON: T think what EPA would say
lai iz that the Enforcement Response Policy that the
e agency has is intended to sgrve as the vehicle for
o encouraging conslscency in owicomes, taking into
i) aceount the variables in indivldoal cases.
pa MR, MARRS: I know that's what they wounld

Paga 15
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(it 53y, but they are not the final arbiter.
@ JUDGE FULTON: Why is that not 4 caticnal
B TESPONSE to Your concera?
M MA. MARRS: Because, Your Honot, they are
{5 1ot the final arbites. The courts are. Andd
@ ultimately, it's what the courts do that become the
M law in the case. The BPA Is at adversarial party
@ 1 us in thig case, and they cannot be both our
m judge, jury, and executioner.
peg  JUDGE FULTON: Do you—
i MR MARRS: We have to have some Imparrial
117 body to go to for some proportlonality and
113 reasonabletiess, and that bocly is here,
i JUDGE FULTON: [ understand thac thar'’s
18] where the decision needs 1o oocur, Are you
we, challenging, 48 part of this, the ratlanale that's
7 set forth in the Enforcement Response Policy that
% geaenally guides penalty calculations in these
e cases? And if 5o, what 5 the nature of that
e challenge? YWhat's your issue with that plece of
izn guidance?
g MA. MARRS: I think the ERP can be used,

Faga 17
th butit’s not the gospel and it aot the fina!
& word. In cases as in thiz one, where the fairly
(@ tedious amilysis that was undertaken ar irial leasds
4 ta s result that Is so far out of the rapge and,
5 frankly, exorhitant relative 1o the misconduct
ter that's been proved, that there is some need for &
1 third-party arbiter to came in andd exercise
ey diseretion and to bring some jostice and
. reasonableness to the sitnation,
g And that's why Ithink if you loak at the
wij decision, it says—and Judge Biro stated in her
na opinicn that while the ERF can be gaidance ag @
13 how to go forward, it's not conteolling, and the
14 Court ultitnarely makes the decision of what's
115 propottionate and what's not,
(1) I dan't know how else a Court would do
17 that except my reference to puhlished case
18 precedents. Otherwlse, we're simply grasping it
(el thin air And my concern here is I'm not sure what
] We've done except grasp At thin air hecavse we have
rn a number of precedents out there, and this one is
22 50 far oat of that range.

Page 14 - Page 17 (6)
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[1 So it makes no sense 1o us that we hecome,
@ as it were, the guinea pig for a new ERP
[ formutation that seems to put us at a level of fine
W that is exorbitantly higher than what has been
15 found before in mch more egregions cases. And 1
@ agree that therg are many of the leases heve that
m involye eelatively young children, However, no
1) harm to those children was alleged or proved.
] We did make a clerical error. Decause it
o was a ¢lerical errot, the guesdon of whether we're
1) dealing with relatively yonnger children versos
na relatively older children versus adults {s not
i3] something that crossed our collective mind. And as
41 a result, it has no bearlog on the willfulness or
pg the conduct that needs to be fined,
pa  If the purpose of the fine—since it’s ot
un remedial, if the purpose of the fine here is to
14 derer furure conduct and to give an incentive and
gt motice to gther landlords that they need to come
izg] into compliance, I can assure the Court that our
@1 attention has been gotten on this point and that
1z these kinds of mistakes are things that we have no

Pagg 19
m intention of making in the future, But it doesn't
@ require 84,000 wo do that.
3 JUDGE FULTON: Ang of conrse, this is
1 intended to be 4 preventive program, So it really
{5 depends on your attention hefore the vioktion is
e identified rather than after.
m  MHA, MARRS: But a very important aspect to
® notice is that the preventlve aspect of this had to
@ do with the paperwork. With respect (o actaal
e prevention fn the ficld, with respect to three of
i the propertics, Judge Bito acceptéd our evidence
ua that we had performed encapsulation remediaton
14 even before the EPA got invobred.
ty JUDGE FULTON: Well, thac was after you
s recelved a notice of violatlon, though, righe?
MR, MARRS: From the city.
un JUDGE FULTON: Can you tell me, what was
g your clent’s standard operating procedure, prior
pg] to this enforeement acton taking off, wich respect
py to both encapyplation at ot just the propertes at
[21] issue here, but the myrizd properties that are
g uwnder your client's conteol?

et

Faga 20
M MR.MARRS: I don't know ihat I have that
t21 in the record, Your Honor, S5 I'm nor sure that 1
@ cananswer that question on dhe record.
i) JUDGE FULTON: Well, there's some
[ suggestion that every 7 to 10 years, encapsuladon
18 proceidores were followed, Was that sort of
M standard operating procedure? And if so, how did
® these particular buildings fall ouside of that?
W And giso, what was the standard operating
ne procedurs with respect t9 notice? There is some
ug indicadon that pamphiets may have been distributed
g that sort of generally talked about lead-relaved
g issues, e there was something disteibuoted. What
r4 was the procedare, and why wasn't it followed here?
e MR.MARRS: 'm not sure how much of this—-well,
&) this s a relatively small, family-owned
tum business, And as a result, we're not heavily
g bureaucratized and proceduralized, I regret 1o say,
ng and thar may be our downfall in this particular
[2m <ase.
121 With respect 1o some of these properiies,
tz they had only been owned for a few years prior to

Paga 1
{1y the time this happened, and vet some of them had
i already heen brought to cur attenticn by the local
] avthorides and had been addressed, With respect
¥ to the fourth one, we, frankly, submit thac while
£ Judlge Biro was not satisfied with our evidence—rthis with
® respecito the Barton Avenue property—ont evidence was
m competent and was nncefnced,
18] And we feel it's an ercor, in the fice of
@ competent, phrefuted evidence, to disregard our
e testimony as to encapsulation there as well,
py  JUDGE WOLGAST: I thonght it was refuted
ng by Mt Sims, the inspector for the tegion?
g MR.MARRS: I'm sorcy, I don't understand
N4 the guestion,
vg  JUDGE WOLGAST: I thought the oral
pe) testimony of Mr, Hunt as to Barton Avenye was
o7 refuted by the region’s inspector?
v MR MARRS: I don't helieve that’s true,
h= The reputaton js sort of a negative, pregnant
izn irnplicadon doawn by EPA as to paperwork by the
1) city not being issued, And—
2 JUDGE WOLGAST: N, I'm eeferring to-—1

Min-U-Scripte
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1 thought there was testmony that he had gong by the
iz property and, ln his jndgment, thae be didn't
# heleve that encapsulation hadl been conducted,
#  MA.MARRS: To e honest, Your Honos, I <o
5 not recall that specifle testimony, and I apalogize
i@ if I'm mistaken, But I don't vecall that specific
7 testimony relative to Barton Avenne, I apologize
B i I mmay e misremembering that. T don’t mean to
t mislead the Conrt,
g JUDGE FULTON: I believe in Judge Blro's
ry decision, she ralks about 2 visual observation that
1z was condueted by Mr, 8ims of the porch area, which
rta indicated, at least in his view, that it bad not
114 heen recently painted er coated.
i MRA. MARRS: [ think that may be where I'm
e eonfusing it Because [ believe Mr, Sims did not ga
1 ingide the property, for example, and id not
te conduce a detailed expmination.
pg  JUDGE FULTON: I think that is bue that
1 he didn't go ins{de.
pn JUDGE REIGH: Well, wasn't the notice
lzzy premised an the exterior of the bailding o Tegin

Page 23
1] withy?
B  MB.MARRS: I think—I'm not sute they
i drew a distinction hetween the two,
# JUDGE REICH: Ithink in the iniral
5 decision, they seemed to, But if you want to
j5 refresh your memory, it's on page 31 of the indtial
@ +lecislon. And it's also Hsoussed in the
1y complainant’s reply brief. So if youn want to look
@y at it and have any further comments 1o make on
ity rebuttal, you can cectainly do, you know?
MRA. MARRS: T will address it an rebuatal,
va Your Honor Thank you,
ng  JUDGE REICH: Can Iask is there anything
(4] in the record that indicates whether the
e respondents, once they were noiified of the
(181 viclations, then went ahead and notified the people
nn who had not recelved the violatons so that they
8] would have, for instance, had the abilioy to get
118 thelr children tested iF they had wanted tof
v MR, MARRS: I think that was donw on
@1 renewal of the leases from that point o, We
=y corrected the filings and the materdals—

|

Fage 24
m  JUDGE REICH: S0 anyone who had an expired
2 lease would never have knowan that they had
@ potentiy) exposure?
41  MR.MARRS: i believe that's true, But
i the patential exposure was for 3 periogd of, ]
@ helleve, a year or two at the maximum, And I'm not
71 sure in some cases that we even knew where those
@ people were, We're dealing with relatively loweincome
5 rental propetties in an urban envisonment,
v amd locating them is not necessarilly an achievable
(1 task.
v Rut to angwer your question specifically,
% I don’t belleve there is any information in the
i4 recond to that effect, but 1 think that's why.
e We have mentoned the multiplicaion of
(g the counts, We have mentdoned the lack of evidence
par of any intent o vielate, any willfilness, any
e lntent to conceal or mislead, Judge Biro herself
na cited aor exceptionally honest and direc attitude
2] with respect to cooperation, and we've mentioned,
@&ty Of course, the lack of hasm and the fact that we
27 had encapsulation actvities before BEPA hecame

Paga 25
m invelved, athelt on heing reminded by the clry.
[ With these factors in mind and bearing in
R trtd thar we're not dealing with a situation of
4 harcm, we're not dealing with deliberate and willful
& trdsconduct, but merely dealing with an ereor in our
i handling of paperwork, which we assure you is now
i1 being addressed, and we're being very, very
@ careful, we waonld ask for this Court's intenvention
t] to hring reascnableness and proportionaiity w
1y these fines,
)  JUDGE WOLGAST: Let me ask yon a question
Ha abkout the muldpliclty argumett, In working this
(3 through, it seems ta me this blows from the
14 regulations themselves, Obviously, the statute
(e1 sets out criterin For assessing of penalry. But
el then the regs themselves say that fallure 1o comyty
1171 with any provision of the snbpast resolts in a
(18] violaton.
us And so, my question i doesn't this derlve
e from the regs? [ don’t see how we would get to a
tzn propetty-by-property analysis or an analysis that
ey looks somehow ather than at each of the

Page 22 - Page 25 (8)
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[ transgctions at issue in looking this regulatory i JUDGE FULTON: If T could ask you a
/@ provision? [ question before you sit down? You've mentioned

9 MR, MARRS: I think that's the difference

4 between how the EPA would first assess it and how a
s court would review i [ think if you look at

5 these opinipns in, for example, the Harpoon case—the

|9 several times the underlylng problem here as 2
W paperwork problem or paperwork snafy or misrake of
® some kind. Can ygu, in your own words, just re-desceibe
@ what you think transpited here? I assume
@ Reich's decision—you will find that where the 71 that we can find a basis for i in the record. But
9 rigid application of the formula would lead 1o an m just sucelnctly, what was the confusion here?
@ excessive tesult, the courts have intervened in s MR. MARRS: There is 2 fotm that gives two
ey order to grant 4 sense of reasonableness to the 1) options for a box to check i a form that is given
111} overall fesult in the case. And that is what we (11 to the tenant. The form either says "I have no
r2t have requested from the outset. 112) knowledge that there is lead in the property” or
e We're still—we have always szid,and p3) *there may be lead in the property and here is
1 we've said before fudge Biro and again here, we (9 information, supplemental documentation about lead

(181 understand we will have to pay a fine. We 116 risks,” May I continue vo answer your question?
pe understand that fine will be substantial. s Thank you.
nm Certainly a fine in the tens of thowsanls of vn  The error was that the rental agent
e dollars is a substantial fine vo a small business f18) mistakenly checked the box saying that there was no
(e of this nature, managing, you know, rental i knowledge of lead when, in fact, there was
20 properties. 120) knowledge of lead, albeit encapsulated lead,
Bi]  Buta fine of $84,000, an amount of that 21 Because it was encapsulated, we think what we did
w7 exceeds a great deal of the population’s total == is we falled to give them notice of a nonexistent
Page 27 Pags 29
m antwal income, is, we think, ont of whack, W (1 1isk.The risk was nonexistent because we had
@ think it's out of proportion to what happened here, @ adequately encapsulated it and were maintaining it.
1 and that's why we're imploring the courts for some - But we did give the wrong paperworlk, and
[A tekied, i there’s never becn any contention to the contrary.
5 JUDGE WOLGAST: And Judge Biro did go 5 And upon re-leasing the property and pudling our
|\ outside the peralty policy, did she not, 1 mke 1 file and looking at what we had said before, we
[ into gccount some of the circumstances that ygu are m relled on thac and made the same mistake repeatecly
8 pointing to as the mitigating circumstances? | @ in some cases.
g MR. MAHAS: She did. As of the time of @  Butwe don't think there was any
oy our hearing, EPA had reduced its demand to pe] Gpportunity for harm to occur because in each of
(1 approximately $121,000.And without those actions 1 those cases we were degling with an encapsulated
1z that you describe, it would have been that amount. iz lead, not an open friable type of lead situation.
13 Bur again, that is 50 far above—it kind of depends ng  JUDGE FULTCN: So the confusion then was
i4 on where you start. When we started this case, we 1+4] about what your obligation was in a circumstance in
g were being sued for nearly $400,000. Relative to a8 which yon had encapsulated? Was that the
ig that oumber, $84,000 scems fairly reasonable, (1) confusion? Or was it that one person didn't know
nn  But relative to experience with this law 171 ‘what the other person knew?
118 prior to our case being filed, the $84,000 is, vm MR MARRS: I believe it's the latter.
1+ again, more than cwice any previous award, and we i1 That there were files in one location in the
o) think it’s well out of proportion. 174 office, I believe it was Ronald Hunt's testimony,
1 Ithank you and hope chat you will (2 that the rental agent failed to get access to. It
b2 intervene on our behalf. rza may have been sloppy record-keeping in that sense
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i that the files showld have been consolidated s
tey that sameane could have opened the file and seen
tn all the records in one place,
1 I'believe the testimany was that scme of
& Hie records were in Ronald Hunt's office, Others
| were in Michael Hunt's office. And Michael Huont,
17 in filling out the forms, was simply not awarg of
1) what was in his Bithet's office,
B JUDGE REICH: Can I ask one last question
ey prompred by something you just said? Do you
i clisagree with the statement the AL] makes that
i1z encapsulation docs not work on friction surfaces?
i3 MA. MARRS: I would disagree with that
4] based on the evidence. I think the evidence is
(g that it does not Jast forever, but it can work for
g a perlod of years and that it has to be attended
l'a to.You can lack at the surfaces to see Ifthe
(el paint has neorn,
te  The testimony with respect to
20y encapsulation is that there 18 an ¢ncapsularing
[21] paint that has very much of a gluedike texture
g when it's put on, and then an overlayer of ondinaty

Paga 31

i1 paint is placed over that for cosmetic pourposes,
12 So it's possible to see when that paint has wom
i o,
&  JUDGE REICH: Thank you.
g MR.MARRS: Thank you.
& JUDGE WOLGAST: Mr. Heenehan?
m ORAL ARGUMENT QN BEHALF OF THE
L) ENVIROMMENTAL PROTECTION AQENCY
g MR, HEENEHAN: Good morning, Your Honors,
io My name is Jim Heenehan, and I am the attorney that
(11} will be doing the oral argument for the plaintiff,
g whe 15 the Associate Director for Enforcement of
iy the Waste and Chemicals Management Division for EPA
) Region I At counsel table with me are oy
115y asociates, Joseph Lisa and Gary Jonesi.
el We helieve that Judge Blro's four sets of
7 penalties toraling $84.224 ought 1o be affirmed for
s the following reasons. The font penalties are fair
e and reasonable for respondents’ 32 callective lead
) disclosure rule violations concerning 10 leases at
121} 4 propeciies. The penalies range from $9,856 for
221 ] Bdward Dunivan to $31,024 for Genesis

Page 32
i Properties, Inc,
@ Judge Biro's penalty analysis is based on
¥ statuiory factors supported in Section 16(AX2XE)
¢ of TRCA. With one exceptlon, Judge Diro's penalty
s analysis follows the EPA Fehrary 2000 Section 1018
8] disclosure rule, environmental response policy, and
7 for that one exception provides a reasonable
& explanation for such deviation, even if the agency
to1 wonld prefer its originally suppested penalty,
r  The hoard has said on several occasions
r1) that the ERPs incorporate the statutory factors of
i) the relevant stauces, 8¢ Careall Oil angd M.A.
i3 Druder & Sons. And while the FAR conducts a e
(4] fove review of the presiding officer’s penalty
i decisions, the board has also stated on several
ue) occasions that it will not overturn a penalty hy
t7 the presiding officer who substandally follows the
ta) ERT unless there is clear erear or abuse of
(91 discretion shown, Seg Morton L, Friedman and
6 Schimitt Construction Company and M A, Broder &
@1 Sons,
r2] Judge Biro's penaltics hetve substantially

Page 43
11 follow the ERP anl respandents have not shown any
@ clear ecror or abuse of discretlon. And therefore,
3 the EPA requests the Doacd to afflrm Jodege Piro’s
¢ penalties in full.
w  I'dlike to Briefiy respond w
[ respondents’ arguments and then get Iack o a more
m detalled ciscwssion of them If Hme permits,
[ will be responding to them {n the owler that they
i are set forth inthe text of thelr appeal bricf,
re That order differs somewhat from the notics of
1] appeal, and Pl {dentify them as we go along,
pe OfF the five issues ralsed in that brief,
oy two of them are set forrh as 160 and 1{b).
(41 Argoment 102 1s what respondents had referred to
(18 as their penalty range argument, ani we believe
e that this argnment s without meric fot 3 variety
7 of reasons, ot mostly hecanse that noe of the
e cases citesl state that there is an absalate limit
i of $37,037 for lead disclosure rule violatons in
124 all penalty cases,
@n Moreover, a5 the board has said on several
(1 occasions, every case is nnique, and the penaltles
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1 from one case should noc limit the penalties in the
= second case, even if the violations are simdlar,
5 See Titan Wheel Corporation of Iows and Chem Lalb
& Produces,
B Argument 1) is their penaloy
& multiplication angument—
n JUDGE WOLGAST: Well, before we go 13 that
(B AIgMmCII—
#  MR. HEENEHAN: Ycs?
oy JUDGE WOLGAST: —how would you compare
i+ these facts, the facts of Harpoon and some of the
17 other recent cases?
12 MA.HEENERAN: The facts in the cases—actually,
4 if you ook at the cases, from what T
r5 have done, seen o be absolutely consistent with
g the ERP that if you had the same age of children,
171 the same violations in this case, from what T ¢an
ng understand, you would end up with the same penalty.
e But the facts are all very facespecific, You have
20 to lopk at things like ability to pay, whether
1] there was prior viclations by the respondents,
g whether there was disclosure.
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T In the Harpoon case, which the respondents
2 have alluled 1o and is the one that superficially
) most closely resembles this case, you have 9 leases
@ versus the 10 in case at bar. And the penaliy is
g substantially lower than the aggregate penalty set

i forth in this case.

5] However, in that case, you only had one

1 set of Bamilies with children under the age of &

@ and only one family with chililren between the ages
pg of & and 17.The occupants of the other seven
i#1 leases were all adults, 13 or older. In this case,
(17 we have five families with children under the age
i3 of @, and the other five have childeen betwes n the
4 agesof Gand 17,
g If you look at Complainant’s Exhibit 94,
e the toxdcology report, you will see thar children
in under the age of & are especially sensitive to lead
7 polsoning. And this is why the ERP for lead hasa
e much higher penalcy for violations where young
= children are present than if adults are present in
21 the same sttuation,
e JUDGE REICH: In the analysis you did, is
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i1 the presence of the greater number of children, and
i@ particulatly younger children, the main thing chat
[ drove the distinction between what was assessed in
# Harpoon and what you sought here?

51 MA. HEENERAN: No, Your Hopor. We could

@ actually go into this in some depth. There's

m different copnts,

B  Forexample, the Section 107¢aX4) count

@ that we've cited here, which carries the highest
nn penaby in this marter, was not asgessed—I helieve
[11] it was not assessed in Harpoon, And that is
i1z failure vo glve documents, conies of documents with
ny lead-based paint to the tenants prior v signing of
(14 the leases,
g JUDGE REICH: That's fine. I don’t want
lE] 0 get into it any more decply than that, So the
17 presence of 4 greater number of children wasn't the
(8 tnain determinant in the difference between the
114 penalties?

iz  MR. HEENEHAN:; It is onie of the main ones.
23  JUDGE REICH: It's one. Clay.
=z MR.HEENEHAN: I should also note chat of
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| o the 10 cases cited by respondents, 7 concem single

(2 leases, We have 10 leases here, Common sense
1) would dictate that viclations for 2 single lease,
(41 Il things being equal, woulil be substantially
5 lower than violadons for 10 leases. There's a kot
i of differences etween the two,
m JUDGE REICH: Is there 2 cumulative effect
@ of exposure to lead? That is, if I'n in a property
5 for two years, is my risk greater than if I were
po there for one year, in which case mavbe jt's worse
i) to have fewer leases longer term than a
(2 multiplicity of short-term leases?
MA. HEENEHAN: %fell, in cerain instances,
111 Obviously, it's worse depending upon the lead
8 conditions. For example, if you have a lease that
g has lead block applied to ic IF the lead block is
17 not applied propetly—and there's a variety of
(1% things that conld go wrong with the application of
91 the lead ilock—it conld be effective for 2 period
oy of six months ar a year.
i1 Butas the HUD gnidelines scare, whick are
i the 1995 guidelines fior the evalvation of lead

13
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1 hazards to resiclenttal housing, they state that

@ with focusing on lead Rack, there's not a lot of
@ data. It can be effecilve for up to three years,

{41 they say, but it alse could break down within a

i appicadon where there has been a failure to
i follow the lead discloswre regulations that are
@ requlred.

W1  JUDGE FULTQN: Does that suggest there

& matter of months, depending upon how it's applied. i might be a need to update or change the BRP?
| So,yes,if yon were to move into the m  MR.HEENEHAN: I don't think it suggests

M house and are there for two years, the lead block m thac, Your Honot,

@ suprply thar's not done properly, your second year w JUDGE FULTON: It did serike me as 2

9 could be more at risk than your first year,  little steange, 4s 1 was reading the decision, that
iy JUDGE REICH: %2 it's not a given that in o encapsntation, this wiole notion of establishing
(11 terms of actual harm, a multiplicity of short-term i1y soame sart of barrier between the leadTxsed paine
vzl leases, which wonld lead to a higher penalty, 18 yz1 angl receptors only finds a place in the ERP in the
113y worse than people who are there on longer wrm i3 mitigation arena, and there not very clearly.

(14 leases? peg  Isittrue that the extent of exposute is
e Your Honor.

18 of the violation? Am I reading it correctly?
#7 JUDGE REICH: Okay. rn MR, HEENEMAN: When you say the exposure

e JUDGE FULTON: L have a question Just (18] and the risk, I assume yon're talking ahout the
te] before you go further about encapsulation and its e tisk to physical contace?

(2o eificacy. Is encapsulation viewed as one of the g JUDGE FULTON: Yes.
(| preferred remedial measures for lead-based palnt in 21 MR HEENEHAN: Well, first, we see risk a3

i@ residential buildings? 122 on a broader front than that, We alsa see this as

Paga 39 Pape 41
(1  MR.HEEMEHAN: It is one of the methacls of
17 addressing lead-based paint in residential
il huildings, F'im pot sure if I'd use the term

1] a statuee where it gives parents a right to nake an
17 informed decision about where they wish to have
9 thele children live. And that is, even if you asa

@ "preferred,” The HUD guldelines speak that there w) parent might feel that it's okay to live in an
1 is relatively limmited data on the long-term m apartment with lead-based paint that has been
I effectiveness on it I coatedl with lead block, anarher parent might not

m  But it is—they also acknowledge that a
[ ot of landiods do, in fact, use that for the lead

m feel that that is okay.
8] And hy not advising the seconc parent of

t# problems, E the actual situation in that hause, her rights have
o JUDGE FULTON: What's the EPA's policy o been violated, And thetefore, that is 2 harm—
(1] otienadon on encapsulation versug abatement, pi1 JUDGE FULTON: No, no. I understand all
#a glven some of the I woukd assume environmental it that,and I think that's important, I gucss my
ity problems that are probably inherent in the process t3] question is why the ERP does not deaw a distinction
14 of abatement? Does the agency have a policy view (14 betweenthe clrcumstance inyou've gata non-cncapsulated
(1% on— 15 surface aml ane that is encapsolated?
(el MA, HEENEHAN: Well, if you're asking in pe) MR, HEENEHAN: Your Honar, I chink they
17 teems of what the penaliies should be, given the 17 wanted a bright-lne rest, 1 can tell you that
(e types of remediation that is adkiressed, the oaly te there has been an BRP work group committes, working
(el mitigation that the agency has given undet the ERP ira| for the past year and o half, reviewing the entire
(=71 is that there i3 complete lead paint removal And 12 ERP.And amangst the jssues under discussion is
len therefore, it would nor—it does ot acknowledge or i whether there should be any mitigation granted for
122y grant any king of mitigation for a lead hleck 27 soch kindd of work and, if so, what are the minimum
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(n levels of proof one would need to establish in i # penalty muldplication argument that was allnded
order to get any mitigation were ofe to g0 down @ to earlier. As Your Honors have pointed out, the
1 that toad. But it has not gottien beyond the Bt regulations specify that these are base
14y tatking point stage at this paint. [ requirements, and there are specific things that
it JUDGE FULTON: Just that the statute talks & need wo be done for each of these leases and that
& about the gravity of the violation, and it would 16) this is very clear. The reason why they ate lease-based
i appear as though, in trying w figure out whether a m rather than property-based is to protect the
|9 situation is grave or not, that that might 1> a [ tenants of the leases, not the properties of the
® consideration. F OWRers.
gt MR.HEENEHAN: Yes, Your Honos I assume—I wonld - And therefore, each failure here is 2
1] believe that those Jiscussions had taleen 1 sepatate violation, You falled to give the
na place atthe agency when they made up their ERP {12 notification that it’s lead-based paint in the
t13] But I think what they decided to do wayg establish e lease. You also failed to give documents, copy of
4y at that time 2 Twight-ling 1est as o whether or 114 the documents to these tenants coming in so they
1151 not you're going to get mitigation only if the ve could see the areas where lead paint was areas of
It property is made completely lead free. And chey 6] concern in chat property.
tn decided oot to go down that road. 17 JUDGE FULTON: Could you shed any light on
e JUDGE FULTON: Well, if 2 property is lead 18y this statement in Judge Biro’s decision where she
e free, why are you even dealing with disclosure? Do ter talks about Me. Hunt? Let's see if I can put my
eo you still have a disclosure abligation if there's 2 hands on it here, Mr, Hunt testified that
2] been abatement and # certification chat it's lead p1 Tespondents gave the tenants the lead disclosure
(22) free? 122] pamphiet and form.
Page 43 Page 45
m  MH.HEEHNEHAN: Yes. It would—no, this w3 MR.HEENEHAN: Yes. Your Honor—
ig is—actually, you're using the term, I think, in m  JUDGE FULTON: Is that true?
@ two different ways. In one, if it's certified lead @ MR. HEENEHAN: Yes, sir.
ta] free and you have that on record prior (o signing W JUDGE FULTON: With respece to all of
i the lease, I don't belleve you have to comply with 15 these leases?
i the lead diselosute rule requirement acthat point. {1 MR.HEENEHAN: Yes, Your Honor We
m  Howeverif you do not know if it's lead (1 helieve that is cotrect,
i free, sign a lease, don't give your disclosure ®  JUDGE FULTON: What is that piece of
¥ notices to the tenants, and action {5 wought, you @ information that the tenants were given?
no) then go back and hire somebody to find cut. And it ma  MR. HEENEHAN: It says that if you have
o1 tuens out that the prior Jandlord, let's say, had 111 old housing priorio 1978, it may contain lead-based painr,
iz done a complete lead abatement of the property, and % Thete's hazards here, and here are
na it is, in Fact, cortified lead free and you can i1 things you can do to address those hazards.
(14 prove that 1o the agency, you get an 80 percent pa1  JUDGE FULTON: I see, But in the agency's
15 reduction. na view, that misses the more detailed inforomation
e You still get some penalty because you 1e that allows people to both make a measured decision
(m still should have given your disclosure rule 1 about whether to enter into the lease and then how
e ngtificgtions 1o the tenants so that they can have el to conduct themselves once they're on the premises?
(e a right to know. i  MR. HEENEHAN: Your Honot, I wonld draw a
p  JUDGE FULTON: Thank you, I'was confused 2y distinction hetween being told that the property
1] about that. 21} may contain lead-based paine and saying it actually
2 MA, HEENEHAN: The respondents have raised 1zg decs contain lead-based paint.
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] By the way, one thing I should also
& menton on Hatpoon, there is a mention in there
@ that there is no—there is harm to the cepants in
w Harpoom, i yon will go Dack znd read the
t5] decision, there is no harm alleged {n terms of
6 physical harm to tenants, There'’s no children with
m elevated blood lead Jevels that was referenced in
= that decision.
# JUDGE WOLGAST: OOn this issuc of
no pltiplication of violations or penaltles, in facts
(1] like these, can’t the violation atiributed to the
gy agent he subsned within the violadon anributed
(13 the lessor? I mean, here, in several instances at
(14 lease, aren't we talking about “I, Mr, Ronald Hunt,
e as GFI falled 1o ensure that I, Ronald Huat, did
s the proper disclosures?*
1 MA.HEENEHAN: Your Honor, the preamble 1o
e the lead disclosure rule regulations states pretry
e clearly that che obllgation for lead disclosure
tzo| fally privoarily, to use f1s word, on the owners,
2y And if they have an agent, as is the case in most

Faga 46

@ situarions, i alvo is on them as well, 8o ? don't

tl see this 25 one where the agent is primarily
s responsible anid the other ones are of the secondary
13 role.
4  Having said that, in those cases where the
@ agent was also assessed or addressed for similar
(el violadcons as 1o the Jessors in this case because
m it’s 4 closely knit family operation, we exerclsed
& our prosecutorial discretion 1o only assess
@ penalties of 50 percent of what they could have
g heen under ERP for both the lessors and for the
[ Sgent,
13 We're not raking the view thac agents
¢ should get all of it and the lessors none of i,
14 Had these parties been independent parties, we
i1e wonld have gone after a strict 100 percent for cach
te] of them, S0 given the context of this partcular
p7l sitnation, we only—we gave 50 percent reductions,
And that is something that was nowed by
it Judge Bleo in the context of what could be termed a
zo) hassive owner penaley mitigadon atgument. And 1
(2] think it's Footnote 37 of her opinjon, where she
&5 says ta the extent that there is any issue belng

g
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i raised along chese Haes, there's heen more than
@ encogh mitigation for the 30 petcent reductions.
@ JUDGE WOLGAST: Ate you aware of any other
[ case that presents similar ficts where the agent
5] and the lessor are essentlally the same person?
& MR.HEENEHAMN: Are vusentially the same
M person, where you basically have the owners a9 also
1oy basically the principal for? No, I'm trying to
t think i Harpoon had—no, Harpoon was actually a
o different situadon. 5o, ney, I'mnot aware at this
(11 noment of that type of situation,
Respondents have challenpged Judge Biro's
113 ruling that the Barton Avenne projerty wis never
i4 coated with lead paine. I should note here that in
(14 ali these challenges, Judge Biro has followed the
ney EREThere has 1o e a showing af clear exror or
71 abuse of discretion, In none of respondents’
re arguments to date have [ heard anywhere that Judge
ne Birg made a clear ercor or ahwse of discretion in
) any of her decisions.
&1 AS to the Barton Avenue property, this is
27 really an issue of witness credibility, Ancd

i12)

Page 49
i theee's v witnesses that Iudge Biro, she reviews]
# the testimony of, Gne was Ronald Hust for
1 respondents. The ciher was Risk and Department of
(v Health lead inspector Lonnle Sims. There is 16
@ pages in the record of testimony from Lonnie 8lma
] on why the Darton Avenve property was not
m encapsulated, and I beleve it's pages 161 through
m 177 of the transcript,
B Witness credibility 15 an {ssne of
el culpability, is one thac the board has said on many
(1 occasions it will defer to the presiding officer on
117 this particular {ssue, and we are going o reqnest
n3y thac they do o hete, As to what Loanie Sims's
4 testimony was, he sald thar he was the inspector.,
15 He went out and did the criginal inspection back, I
1g believe, in 1997, found lead palot, which was the
un basis for the 1997 NOV for this property.
ne  Went back snbsequently that summer to the
g property and checked the exteriors of the praperty,
izt the poech and the exterlor walls, Came back again
1z} three different months in 2004, ¢checked it again.
22 When we asked Mr. Simg what was his conclusion

Page 46 - Page 49 (14)
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i after these inspections, he said nothing had been
2 done,
{1 Wheo we asked him what was the basis for
ry that determination, he said, well, if you apply
@ lead Block, it has a gluelike coating, and it
& fills in cracks and makes e a smooth surface. In
@ fact, the properties here still had faking and
[F pecling, just ke they did in 1997, And
i therefore, he concluded that there hadl, in fact,
ngy been no lead block applied.
[ Asx 1o the larger jssue of —
ng  SJUDGE REICH: Can I ask just—the record
1% ultimately will speak For itself, but do you
4] remember whether Mr. Sims was cross-examined on
15 that aspect of his testimony?
e MR. HEENEHAN: I know Judge Biro did ask
u7 him certaln questions, as did apposing counsel. 1
uey think cpposing counsel’s questioning was maore on
g the ling of whether there had been penalties issusl
f or penalty action taken against respondents fog
21 their failure o comply. judge Biro, Ithink,
2y asked certain follow-np guestions on the actoal

Page &1
m inspections themsehes,
It We went through, I thought, fairly
m thoroughly, thaugh, since Mr. Sims was away from
t# the Richmond Department of Health for a twg- Of
[ three-year period, we alse asked him how he conld
1 bt sure that there hadn'’t been something applied in
m the interim period berween when he initiatly left
@ the Richmond Department of Health and when he
& returned. And he explained that the texture of the
1ty lead Dock subscance would have held up during that
(1 interim period, and the integrity of it should nat
na have changed wo the poing where 1t would be peeling
13 and flaking, when he requrned in 2004,
i JUDGE FULTCN: Whe had the butden of proof
1g on this question that we have these competing
18 witnesses on?
nn  MRA.HEENEHAN: As to whether or not there
nel had been lead block applied 1o these properties?
ne  JUDGE FULTON: Yes,
12 MR, HEENEHAMN: It is the agency's position
23 that this is in the nawre of afficmative defense,
= and the burden of proof should be on the
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[ respondents.
@ JUDGE FULTON: Okay. Thank you,
@  MR. HEENEHAN: As to respondents’ argument
4 that there had been—that they were cooperadve and
(5] that deserves moce than 10 percent mitigation that
18 Judge Biro agssessed, we simply note that the ERP
in provides for a 10 percent cap on cooperation.
) Judge Biro applied the ERE in applying with the 10
I percen: mitigation,
[ That the boatd has gaid several times that
(11 the judge substandally follows the ERF, and
iz thete's no cleat error of abuse of discredion,
1y they'te not gaing 1o overmen the presiding
4y officer's decision. And we believe that is whay
g the case is here,
ng  We should also note that while che agency
117 believes that, overall, respondents have been
na cooperative, there are elements of respondents’
e coopetation that I think perhiaps are overstated.
o) When they suggest thar they did this remediation
121y work voluntarily, I should note that it was done
29 pursuant 1o a notice of violation carrying
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11 potentiai thonsand dollar pegalties for
@ honcompliance.
F  Respondents’ culpabilicy penalty
w4 roitigation argument we believe is also without
i merit. The respondents clalm that they should have
& gotten some mitigaton for thelr alleged lack of
/M culpability. First, the ERP dowes not provide for a
15 downward adjustment bazed an lack of culpahility,
o only an npward adjustment.
ny  Judge Biro foliowed the ERP in her
Hi) application of the penalty adjustments. he also
11z noted that respondents Ronald Hunt and Genesls
ua Propetties, Ing,, all acknowledged getting the
] notices of volation prior to entering into the
ns) leases at question for this particular case.
el She then pointed out that for the Baton
iin Avenue property, respondents David Hunt and
5] Patricia Hunt, the pwners of that property, also
19 got aTSCA subpoena from the EPA in I think it's
o] 1998, asking for informadion abou thelr lead
1211 disclosure rule compliance for the Barton Avenue
2 property. And despite receiving this TSCA
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1 subpoena, Judge Biro noted they entered into three
@ more leases for this property, which are at issue
M here trday, and that they failed vo camply with the
m lead disclosure mle obligations,
B Atd Judge Diro thought that this was
@ neghigent, if not worse, on their part for falhwre
m 10 da so and canclwded ultimately that respandents
i cannot be cited to have their penalty rednced for
@ having lack of culpability in this macter, In
o fact, the impllcation was they, in fact, are
11 culpahle for their actions and deserve the penaity
ez that was assessed under the ERP for these, Agaln,
4 there has been no clear ercor or abuse of
(v discretton demonsaated for Judge Biro's decislon
(e on the cnipahility aspect of this nuwer,

) the simple assevtions of Mr, Hunt, who was not
(@ present at the time that this was done—rthese were
[ done by an outside firm in one case, or their
« employees—there's no evidence w evalwne how—whatthe
B quality of the work was done here.
0] S0 wie suggest is thar while we're ot
r taking issue with Judge Biro™s penaly mitigation
B of 30 percent for these three properties, we would
@ Suggest that there i8 no rationale whatsoever for
no geing hevond the 30 perceat in this instance.
i1 [n closing, ['d ke 1o state that Tudge
) Biro's four penalties wotaling §84, 224 are falr and
(14 reasomable penaltles for respondents’ 32 lead
nay disclosure role violations for these 14 leases at
ne the 4 praperdes in question. Thar these 32
e Inteems of the application of lead block (g violations falled to alett 10 familles that the

1w the varlous properties—again, the three it homes they were thinking of moving inte contained

e properties that were done and the ane property, e lead-based paint, a significant potentlal health
ng Rarton Avenue, that we helieve was never done. we threat since 10 of these famities collectively had
iz There iy problems with that that ought to be take r) 25 children, and half the familes had children
@21 into account concerning the application of lead
=z block that the Court ought 1o be awsre of, and it

1 under the age of §, who are especially vulnerable
= to lead podscning,

Paga 85 Page 57
1 was also what Judge Blro based her decision on. m  That Judge Riro substantially followel the
W Judge Biro found, concerning the 2 ERP in making her penalty decistons. That
@ application of lead block, in this particular case B tespondents have not shown that Judge Biro
@ that the encapsulation <id not remave the m committed any clear error or abuse of discection in
51 underlying lead-based paint. The evidence as to & making her penaity decerminations and that,
[ what encapsuladon activities occurred and when is W therefore, BPA requests the board to affirm in ful)
@ not precisely clear, that there is no evidence if m Judge Bito's four sets af penaltles against the
& or how respondents reduced lead tisk to friction B respondents wotaling $84,244.
© surfaces such as windows or door jambs that cannot @ T thark you, Your Honots,
i) be remediated via lead block. o JUDGEWOLGAST: Mt Marrs?
tu  Thereis no specific evidence of operation 1 REBUTTAL ARGUMENT OF RRADLEY MARRS

vzt and maintenance for the encapsulated surfaces at 121 ON BEHALF OF THE RESPONDENTS
18 the houses. And that the 1995 HUD guldelines for v MA. MARRS: Without restating breviously

4 the evaloation and treatment of lead harards in
sy resicential housing seate that lead block can be
e effective for up to three years or can fail

pa made acgumentis, I'd ke v address oo narrow
(s prarts. Fiest of all, with apologicy to Mr.
ne) Heenehan, he 9 correct, [ misspoke in the

17 immediately, depending upon how it's applied. v reference to children with elevated blood levels
my  Therefore, when you say that there was %) should not have been to the Hatpoon Partnership
pe lead block applied 1o these properties, we don't [a Case.

20y know howr it was applied. We don’t know whether the B There are two, however, that are cited in

EY surfaces were appropriate. There are a lot of 21 our brief. One of them is the Yee case, which is
tz7 potental problems with lead block, And hased on 121 the only ane of the 10 actually cired by
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i1 Environmental Appeals Board. That case invelved
i four children shown to bave elevated Tead levels in t Ithink the strongest statement that can
i@ their blood. The fine there by the board was found @ be made about Mr. Sims 19 that he is unable w
) at $20.700. = <orroborate Mr, Hunt's testimony, He is also
B Alsoin the Buescher case, if I'm 1] uhable to contradice Mr. Hunt's testinony, He

B pronouncing that correctly, that one decided by
F Administrative Law Judge, there were at the time of
1 tnove-in, two children ages 1 and 2, and the mother
E was pregnant. Subsequently, the child was born,

5 simply wasn’t chere,
i What he tesdfied to is chat there were

M seven lead paint inspectors under the program of

15 So there were three chilileen in the home. The ® the City of Richmond. Because of reductons in
B hewhorn and the voungest of the other two were to) force, they were cut down 1o one. Some of the
119 found 1o have elevated blood levels. That resulted try paperwork was lost track of But he did find it

13 in 2 fine of $33,000,

14 With respect to the Barpon Avenne

115 property, to make one other point as o whether our
re evidence there was refuted or unrefuted, ir's troe

(1 significant that there was no sununons issued by che
n2 city, no fing by the ¢ity, and there was some
ng negative inference chat because of that it must

07 that Mr. Heenchan asked Mr, 5ims some questions 114 have been ¢kay at some point,

ne about Barton Avenve However, Mt Sims testified—andchis  |pa JUDGE REICH: T assume he tesiified as 2
v s in the record at page 157 of the te fact witness as opposed to an expert witness?
A transcript—that he was laid off from the program 7 MRA.MARRS: I think—I think there was

1 in 1998, and he venmred 1o other jobs in other

g seme matters of expertise, where he was allowed o

localiics.
pa focaliics (e give oplnion, For exarriple, the testimony regacding

Paga 59 | e the visual appearance of lead paint, encapsulation
m  It'salittle bic unclear, but reading the
iz record as a whole, Mr, Sims testified that he
r returaed t0 employment with the City of Richmond in
# the year 2001, but ke did not actually return to Paga 61
& re-employment with the Lead Safe Richmond Program—this
6] 4g3in on page 157 at lines 22 and 23—"in
7t Jabuary of this year." “This year,” at the time he
[ was testifying, being 2004,

fz1y paint, and dhus [ presume wonld be—
g JUDGE REICH: Did you object 1o his expert

[} Wwithess status?
@ MR MARRS: Idid not and do not now,
[ However, I think his mere visual examination of

g In sum, Mr. Sims was gone for somewhere w1 merely the porch of the huilding several years
iy between five and slx years and s simply not (5] after the fact is the extent of his testimony that
(11 competent to provide testimony as to what may have @ he can offer on that poin.
na happened in his absence, That's why we believe m  JUDGE REICH: Mm-hmm.

fi5 that, substandally, Me. Hunt's testimony on that
(4 poinc was unrefotesl.
ng  SUDGE WOLGAST: Was that argument put (o

#  MA.MARRS: Thank you, Your Honor, T ask
@ for your relief,

16 the Administrative Law Judge? g JUDGE WOLGAST: Thank you. Thank you,

p7 MR MARRS: I chink it was in the sense (19 counsel in the cases submitted.

re) that we made that polat on ¢ross-examination, and I na  THE CLERK: Al rise. This session of the

o don’t know that anyone was specifically arguing Mr. t# Envitonmental Appeals Board now stands adjourncd.

teo] Sims's cestimony. The opinion came out relying on
121 Mr. Bims's testimony, and I think what it docs is
@e it infers something from his lack of knowledge.

[14] Whercupon, at 11:04 a.m.,, the proceedings
ne were coachdecd,]
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