BEFORE THE ENVIRONMENTAL APPEALS BOARD

United States Environmental Protection Agency

Washington, D.C
In the Matter of )
)
Smith Farm Enterprises, L.L.C., ) CWA Appeal No.: 08-02
Respondent. )
Docket No.: CWA-03-2001-0022 )

MOTION FOR LEAVE TO FILE SUPPLEMENTAL BRIEF

Respondent Smith Farm Enterprises, L.L.C. hereby moves for leave to file a
supplemental brief regarding the issue of fair notice. Respondent is aware that the
October 6, 2006 Remand Order in this matter provided that “a new appeal [from the
remand] may not raise any new issues except as they relate directly to the issue of
jurisdiction.” Nonetheless, the Respondent seeks to submit this brief to address the issue
of fair notice and to address this issue at oral argument. As described more fully in the
attached Supplemental Brief, contrary to the assertions of the U.S. Environmental
Protection Agency (“EPA™) these issues already have been raised during the course of the
proceeding. Nonetheless, they have not been fully briefed.

The Respondent further states that on or about October 29, 2009, she contacted

EPA counsel Stefania Shamet by phone to determine whether EPA objected to additional



briefing on this issue and on the impact of Coeur Alaska, Inc. v. Southeast Alaska
Conservation Council, 129 S. Ct. 24J8(2009) on this case. The undersigned was told that
EPA probably would not agree. The undersigned then requested that Counsel for EPA
elevate the issue to her superiors. On or about May 14, 2010, the undersigned received a
letter from EPA counsel stating that EPA would not agree to this motion, attached as
Exhibit “A” to this motion. Fair notice is essential in any regulatory action, and as
explained more fully in the attached Supplemental Brief, was not provided in this case.
For these reasons described in the Supplemental Brief, the EAB should allow this

information to be filed and discussed at oral argument on July 20, 2010.

Respectfully submitted,
SMITH FARM ENTERPRISES
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Date: July 12,2010

LaJuana S. Wilcher

ENGLISH, LUCAS, PRIEST, & OWSLEY, LLP
1101 College Street, Post Office Box 770
Bowling Green, KY 42102

(270) 781-6500

(270) 782-7782 (fax)

CERTIFICATE OF SERVICE

I hereby certify that on July 12, 2010, the Motion for Leave to File
Supplemental Brief was filed electronically with the EPA Appeal Board.

And one copy of the foregoing Motion for Leave to File Supplemental Brief
was sent this day via email and Federal Express to the following:



Ms. Lydia Guy

Regional Hearing Clerk (3RCO00)
U.S. EPA, Region III

1650 Arch Street

Philadelphia, PA 19103

Stefania Shamet, Esq.

Assistant Regional Counsel — Region 3
U.S. EPA, Region III

1650 Arch Street

Philadelphia, PA 19103

Hunter Sims, Jr., Esq.

Christy L. Murphy, Esq.

Marine Liacouras Phillips, Esq.
Kaufman & Canoles, P.C.

150 West Main Street, Suite 2100
Norfolk, VA 23510

Gary Jonesi

Senior Counsel

U.S. EPA Office of Civil Enforcement/
OECA

Ariel Rios Building

1200 Pennsylvania Ave. NW

Mail code 2241-A

Washington, DC 20460
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