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Environmental Law and Justice Clinic

February 5,2009

By E-Mail and U.S. Mail
weyman@baaqmd.gov
Weyman Lee, P.E.
Senior Air Quality Engineer
Bay Area Air Quality Management District
939 Ellis Street
San Francisco. CA 94109

Re: Draft PSD Permit for Russell City Energy Center

Dear Mr. Lee:

We are writing on behalf of Citizens Against Pollution (CAP) to provide comments on
the draft prevention of significant deterioration (PSD) permit for the proposed Russell
City Energy Center. CAP is a grassroots group of Hayward residents, and its members
have participated actively in proceedings relating to the Russell City Energy Center to
ensure that the proposed power plant complies with the law. The group is pleased to
have this opportunity to participate in this permit proceeding and thanks the Bay Area
Air Quality Management District for holding the public hearing in Hayward at a time
when community members could attend. CAP also appreciates the Spanish
interpretation provided at the public hearing and the document repository and
information that the District provided through its staff.

Earthjustice is also submitting a letter on behalf of CAP, and we are incorporating the
comments in that letter by reference. Sierra Club has already submitted comments, and
we adopt them as well. As stated in those comments and here, the District should not
issue the permit as proposed because it fails to meet federal PSD and nonattainment
new source review (NSR) requirements.

I. THE DISTRICT'S BACT ANALYSIS FOR STARTUP AND
SHUTDOWN DOES NOT COMPLY WITH PSD AND NSR
REQUIREMENTS.

A. The District Should Provide More Information on the Number of
Startup and Shutdown Events to Quantify the Emissions as
Accurately as Possible.

Russell City Energy Center (RCEC) is a 600-megawatt natural gas fired combined-
cycle power plant proposed to be built in Hayward, California. The operation of the
proposed facility "will be dictated by market circumstances and demand." Statement of
Basis for Draft Amended Federal "Prevention of Significant Deterioration" Permit
(Dec. 8, 2008) at 1t (SOB), available at
http://www.baaqmd. gov/pmVpublic-notices/2008/l 5487/index.htm. The
expects the facility to operate in base load and load following modes, as well as in
partial and full shutdown modes. Id. The District explains that "load following" means
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that the facility "would be operated to meet contractual load and spot sale demand, with a total
output less than the base load scenario." Id.

There is some information in the Califomia Energy Commission (CEC) docket and in the SOB
about what the proposed operation would entail for startup and shutdown events. But the
information is incomplete and conflicting. We are unable to determine, for example, the
maximum number of such events the proposed permit allows. According to CEC staff, "[t]he
project owner has asserted that the more typical, normal operating day of the facility could
include a hot startup, about 16 hours of normal operation followed by a shutdown." CEC
Comments, Air Quality, Testimony of Tuan Ngo, P.E., June 2007 at 4.1-8 (CEC 2007 Staff
comments), available ar http://yosemite.epa. gov/oA/EAB wEB-Docket.nsf/
Filings%20By%20Appeal%20Number/0CB7FC708E4D89DC852573EF00540063/gFileiExhib
it%20 | 4... I 6.60000.pdf .

In this regard, the District states that, "[b]ased upon contractual load and spot sale demand, it
may be economically favorable to shut down one or more turbine/FIRSG [heat recovery steam
generator] power trains; this would occur during periods of low overall demand such as late
evening and early morning hours." SOB at 1l (emphasis added). It is therefore entirely possible
that the facility would start up and shut down to accommodate two daily periods of low demand,
although the maximum mass emissions limit for startup and shutdown (Condition 20, SOB at 73)
and daily maximum limit (Condition22, SOB at 73) may affect that scenario. How the
maximum limits affect the scenario, however, is unclear because there does not appear to be any
information in the SOB about how many startup and shutdown events are expected to occur on a
daily basis.

From the daily limits, it appears that the facility may be allowed to engage in a warm or hot start
up and shut down once. This conclusion follows if one assumes that the emissions of 1,093 lbs
per day of NOx result from one hot startup followed by 14 hours of normal operation, and that
1,093 lbs are attributable to both trains of turbines and HRSGs. CEC 2007 Staff Comments, at
4.1-8. But it is unclear, at least from reviewing the CEC comments alone, whether those
emissions are from a startup of one train or both. Therefore, it is diffrcult to calculate the
maximum startup and shutdown events from the maximum permitted daily emissions.l

I' 
According to yet another scenario, the CEC staff analyzed the project assuming 52 cold starts and 260 hot starts per

year. CEC Final Staff Assessment, Russell City Energy Project, June 10, 2002 at 4.1-12, ovailable at
http:1/www.energy.ca.gov/sitingcases/russellcity/documents/2002-06-10 FSA.PDF. Based on this estimation, the
CEC staff compared emissions from baseload (steady state) operation with emissions from maximum startups and
shutdowns:

(con't on next page)
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It appears that the facility would be engaged, at the very least, in frequent startup and shutdown
events. Because the operating scenario contemplates frequent - even if unquantified to the
public - startup and shutdown events, and because emissions are uncontrolled or incompletely
controlled during these events, SOB at 38, the BACT analysis for these events is criticaito CAp
and other members of the public who will be exposed to RCEC's emissions.

The District should provide more information on the number of maximum predicted startup and
shutdown events per day and per year because of the expected health impacts from uncontrolled
or partially controlled emissions. Without accurate information on startup and shutdown events,
the public is unable to know how much pollutants will be emitted. Without knowing the amount
of emissions, neither the District nor the public can assess the true impact of the emissions. The
expected operating scenario is also necessary for the BACT analysis and the comparisons that
the District made in that analysis.

B. The District's BACT Analysis for Gas Turbine Startup and Shutdown Is
Faulty Because the District's BACT Analysis Incorrectly Assumes that the
Applicant Should Use the Equipment It Purchased in 2002rBefore Receiving
a PSD Permit.

l. The proposed permit is the first draft PSD permit, not a ,,Draft

Amended PSD Permit," as there has not been a valid PSD permit
before.

The District originally issued its Final Determination of Compliance for the facility in March
2002, based on a Preliminary Determination of Compliance issued in October 2001. See U.S.
EPA - Bay Area Air Quality Management District Agreement for Limited Delegation of
Authority to Issue and Modify Prevention of Significant Deterioration Permits Subject to 40
CFR 52.21, dated Jan.2006 at4,l7 (Exhibit l). The District, however, did not issue a final
PSD permit at that time "because of a delay in the issuance of the Biological Assessment
associated with the Endangered Species Act Section 7 process." 1d Thus, there was no 2002
permit.

AIR QUALITY Table 9
Project Maximum Annual Emissions

tons
Operational Profile NOx so2 PMIO POC CO
52 cold starts and 260hot starts for each CTG,
Remainder of year at steady state.

199.0 12.42 83.39 28.67 6r0.08

Steady state operation. two CTGs. I fu1l year 173.79 12.42 83.39 23,09 256.81
Cooling Tower 3.02
Emergency Generator (52 hours per vear) 0.046 0.0001 <0.0001 0.037 0.0785
Diesel Fire Pump Ensine (26 hours oer vear) 0 . 1 0 1 0.0028 0.0033 0.012 0.061I
Total Maximum Annual Emissions 199.1 t2.43 86.42 28.72 610.22
Proposed Emissions Limits 134.6 12.2 86.4 27.8 584.2

Id. at 4.1-15. Note that the emission of NOx and especially CO are considerably higher assuming maximum number
of startups and shutdowns.
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Nor can the District call the permit it issued in November 2007 a PSD permit. On July 29,2008,
the EPA Environmental Appeals Board (EAB) issued a remand order in response to a petition
from a Hayward resident, Rob Simpson, alleging violations of the PSD notice requirements. See
In re Russell City Energt Center (EPA Environmental Appeals Board), PSD Appeal No. 08-01,
av ailab le at http ://yosemite.epa. gov/OAIEAB_WEB_Docket.nsf/

257 e/Reman
d...50.pdf . The EAB remanded Russell City's PSD permit, requiring the District to re-notice the
draft permit in accordance with the federal PSD notice provisions. Id. at39,42. The EAB noted
that the District's outreach efforts "fell significantly short of [federal PSD] section 124.10's
requirements in numerous important respects." Id. at38. To correct the deficiency, which the
EAB characterized as a "complacent compliance approach," the EAB stated that, "the District
must scrupulously adhere to all relevant requirements in section 124.I0 concerning the initial
notice of draft PSD permits (including development of mailing lists), as well as the proper
content of such notice." Id. at38,39. The EAB emphasized that the notice deficiencies were not
"harmless error" as the District contended, noting "the pivotal importance to Congress of
providing adequate initial notice within EPA's public participation regime." Id. at38.

Thus, the proposed permit is the first draft PSD permit for RCEC, there having been no valid
permit issued in2002 or 2007. This clarification is important because of the legal consequences
that may flow from the wrong assumption that there exists a valid PSD permit. At least one
consequence may be how we judge the integrity of the District's BACT analysis of the proposed
energy production processes, given the District's emphasis on the applicant's purchase of the
equipment based on a purported permit in2002.

The District states that the applicant "purchased its equipmenf in or about 2002, "based on the
initial permits." SOB at 40 n.31. By "initial permits," the District cannot possibly be referring
to a PSD permit since the District did not issue a PSD permit at that time. Because of this
existing equipment - which the applicant purchased without a PSD permit - the District appears
to have performed its PSD analysis to allow the applicant to retain the equipment. Because the
District is required to select production processes and other controls that would achieve "an
emissions limitation based on the maximum degree of reduction" in PSD review, see 42 U.S.C.
S 7479(3) (BACT means "an emission limitation based on the maximum degree of reduction"),
performing a BACT analysis with assumptions about specific production processes and
equipment violates the law.

By calling the proposed permit a "draft amended PSD permit," and not explaining the full
permitting history, the District is incorrectly informing the public that this process amends a
valid, existing PSD permit. See SOB at 6-7; SOB at 9. That is not the case, and this mistake
should be corrected so that the public can engage in a meaningful review of the District's draft
permit.

As discussed below, the District's BACT analysis appears to start with a conclusion that the
equipment the applicant purchased in2002 should be retained. The District thus rejects both
once-through steam boiler and turn-down technology, which are technically feasible. Not only
are the two technologies feasible, but once-through steam boiler technology is being proposed
for two other facilities within the District, and turn-down technology is achieved in practice at
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another facility. The District's analysis is thus insufficient and violates PSD and NSR
requirements for selecting the most stringent emissions limit.

2. The District incorrectly rejected once-through steam boiler technologr
based on assumptions about existing equipment, and the District
therefore violated the PSD and NSR requirements.

Once-through steam boiler technology uses external steam separators and surge bottles to reduce
start-up durations. SOB at 39. The District rejects this technology, even though the District
concludes that the technology is "ranked No. 1 in control effectiveness." SOB at 42,44. A
motivation for the decision appears to be the cost of disposing of the existing equipment:

Note that the project was originally permitte d in2002 [note that the project did
not receive a PSD permit at that time as explained in Section I above], before Fast
Start technology was developed, and the applicant purchased its equipment at that
time . . . . Retrofittins that equipment now to incorporate Fast Start technology
would require a complete redesign of the project and the purchase of new
equipment. Furthermore, Siemens stated that emissions performance cannot be
guaranteed unless the company supplies a fully integrated power plant with Fast
Start technology (i.e., Flex Plant l0). . . . It therefore appears that the facility
would have to dispose of the equipment it has already purchased for the project
and buy an entirely new integrated system.

SOB at 40 n.31 (emphasis added); see also notes of the conversation referred to in n.31 (Exhibit
2) ("existing turbine cannot be retrofitted[;] will kill project because of cost") (emphasis added).
The CEC record similarly shows that the primary reason for rejecting available technology was
the cost of disposing of the already acquired equipment. Even though the CEC staff was
recorrmending the technology - see letler from Paul C. fuchins, Jr., Environmental Protection
office Manager, CEC, to Jack P. Broadbent, APCo, dated May 29,2007, at 2 (Exhibit 3),
available a/ http:/ wvw.enerey.ca.gov/sitinecases/russellcity_amendment/documents/2007-05-
31-LTR-BROADBENT.PDF - the applicant cited cost as a reason for not implementing it:

Staff proposed technological solutions (Siemens-Westinghouse Fast-Start [once-
through steam boiler technology] and General Electric OpFlex) which it believes
would significantly reduce emissions from start-up events, but they were rejected
by the Applicant for economic reasons.

Final Commission Decision, Russell City Energy Center, Amendment No. I (01-AFC-
7C) (Oct. 2007) at77, available a/ http://www.energy.ca.gov/200Tpublications/CEC-
800-2007-003/cEC-800-2007-003 -cMF.pDF.

This approach gets the PSD analysis backward. Analyzing BACT with specific equipment
already in mind violates the mandate for setting the most stringent emissions limit at the time of
permit issuance.2 A centerpiece of PSD is the bACT requirement, which mandates new facilities

' 
The 1990 Draft New Source Review Workshop Manual makes it plain that the review of BACT is as of the time of

final permit issuance:
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to use state of the art technology to prevent significant deterioration of the National Ambient Air
Quality Standards.

This approach also gets the Nonattainment NSR analysis backward. (Such analysis is required
for NOx, CO and PM2.5 here.) Under NSR, the applicant must meet the lowest achievable
emissions rate or LAER. See 42 U.S.C. Section 7501(3); BAAQMD Regulation 2-2-314
(incorporating requirements of 40 C.F.R. $ 51.165);40 C.F.R.
$ 51.165(4)(l)(xlvi)(2)(explaining that State requirements need to be as stringent as the
requirements in this section). LAER is defined as the "most stringent emissions limitation." See
40 C.F.R. $ sl.16s(A)(1)(xiii).

In performing the analysis, the District must apply the PSD requirements of Regulation2-2 and
40 C.F.R. S 52.21(as well as NSR requirements). See U.S. EPA - Bay Area Air Quality
Management District Agreement for Delegation of Authority to Issue and Modifu Prevention of
Significant Deterioration Permits Subject to 40 CFR 52.2I, dated Feb. 4, 2008, at3, available at
http:/ wvw.epa.gov/reeion09/airlpermit/pdf/baaqmd-delegation-agreement.pdf, (the District to
apply Regulation 2-2 arl.d 40 c.F.R. 5 52.21, with exceptions not applicable here).

Regulation 2-2-206 plainly indicates that BACT is "the most effective emission control" or "the
most stringent emission limitation," by defining BACT as o'the more stringent of':

206.1 The most effective emission control device or technique which has been
successfully utilized for the type of equipment comprising such a source; or

206.2 The most stringent emission limitation achieved by an emission control
device or technique for the type of equipment comprising such a source; or

206.3 Any emission control device or technique determined to be technologically
feasible and cost-effective by the APCO; or

206.4 The most effective emission control limitation for the type of equipment
comprising such a source which the EPA states, prior to or during the public

The BACT emission limit in a new source permit is not set until the final permit is issued. The
final permit is not issued until a draft permit has gone through public comment and the permitting
agency has had an opportunity to consider any new information that may have come to light
during the comment period. Consequently, in setting a proposed or final BACT limit, the permit
agency can consider new information it leams, including recent permit decisions, subsequent to
the submittal of a complete application. This emphasizes the importance of ensuring that prior to
the selection of a proposed BACT, all potential sources of information have been reviewed by the
source to ensure that the list of potentially applicable control alternatives is complete (most
importantly as it relates to any more effective control options than the one chosen) and that all
considerations relating to economic, energy and environmental impacts have been addressed.

1990 New Source Review Workshop Manual, at 854-55, available at
http://www.epa.gov/region07/pro€rams/artdlafulnsr/nsrmemos/l990wman.pdf.
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comment period, is contained in an approved implementation plan of any state,
unless the applicant demonstrates to the satisfaction of the APCO that such
limitations are not achievable. Under no circumstances shall the emission control
required be less stringent than the emission control required by any applicable
provision of federal, state or District laws, rules or regulations.

BAAQMD Regulation 2-2 (SlP-approved), available at
http://yosemite.epa.gov/R9/r9sips.nsf/AsencyProvision/41 1642DA93F3D7A4882569900057D3
8 6/$ filelBA+rg2 -2 sip. PDF ?OpenElement.

In the District's own words, "[c]learly the recurring theme in the above definitions of BACT . . .
is 'the most effective emission control' or 'the most stringent emission limitation."' Bay Area
Air Quality Management District Best Available Control Technology (BACT) Guideline
("BACT Guideline"), available c/ http://www.baaqmd.gov/pmt/bactworkbook/default.htm
(definition of BACT and TBACT). Consistent with that theme, the definition reflects the policy
choice in the Clean Air Act that BACT be technology forcing. The District indeed recognizes
this choice in its BACT Guideline:

For ease in permit application review, the above definition of BACT can be
broken down to two general categories: 1) "technologically feasible and cost-
effective" and 2) "achieved in practice." The first category is a more stringent
level of BACT control and is technology forcing; it generally refers to advanced
control devices or techniques.

Id. (Policy and Implementation Procedure, Interpretation of BACT). The choices reflected in the
BACT Guideline are consistent with the Top-Down BACT Analysis because it, too, requires the
District to select an emissions limitation based on the maximum degree of reduction. SOB at20.

The District, however, does not use the required approach of selecting an emissions limit for the
RCEC based on the maximum degree of reduction. The District identifies Flex Plant 10, a type
of once-through steam boiler technology, as "technically feasible" for reducing startup
emissions. SOB at 40. But the District rejects this technology apparently because the District
improperly - and without adequate information - considers the costs that may result from
disposing of existing equipment. ,See SOB at 40 n.3 1.

The District cannot take into account any loss the applicant may realize from the sale of old
equipment in the BACT analysis because the applicant is proposing a new facility, not updating
an existing facility. That is, the question is what the most stringent emission limit is, not whether
a retrofit of existing equipment is cost effective. In addition, even if the cost information is
relevant (which it is not), the District discloses no basis for the conclusion that the sale of
existing equipment may result in a loss. There is no analysis of any such claimed loss.
Additionally, the applicant purchased equipment when there was no valid PSD permit, and
therefore there is no equitable reason to consider the cost of disposing of the equipment,
whatever it may be (and, of course, as we stated earlier, BACT does not allow any such
consideration).
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Indeed, the PSD regulations prevent owrers and operators from making irretrievable
commitments such as contractual obligations, which cannot be cancelled or modified without
substantial loss to the owner or operator, before receiving a PSD permit. See 40 C.F.R.
$ 52.21(bX9) (definition of commencement of construction). Similarly, the Act bars
"commencement of construction" before issuance of PSD and NSR permits. 42 U.S.C.
$ 760a(a)(3) (providing for citizen suits against those who violate the requirement of a PSD or
NSR permit); Id. $ 7413(bX3) (federal enforcement for same); and, as earlier noted,
commencement of construction is broadly defined to include activities that commit the source to
obligations that may result in substantial loss. The purpose of such provisions is to ensure that
the relevant agencies do not favor issuance of a permit or permit condition due to the owner or
operator's irretrievable commitment of funds, to the detriment of public health and air quality.

Thus, the District erred in considering the costs, which are not even quantified, of the disposal of
existing equipment in permitting a new facility. The District should not issue the permit without
considering technology the CEC staff recommended for this project.

3. The District's enerry efficiency and emissions comparison between Flex
Plant 10 (once-through steam hoiler technology) and the existing
equipment is based on operating at maximum capacity and is therefore
faulty for a facility that will frequently start up and shut down.

The District concludes that "once-through boiler technology would not be the most appropriate
BACT technology because of the loss of efficiency that it would entail." SOB at 44. To reach
this conclusion, the District compares Siemens Fast Start Flex Plant 10 unfavorably with the
Siemens-Westinghouse triple-pressure gas turbine equipment that the applicant purchased. SOB
at 43-44. The District's analysis is faulty because the calculations in Table 13, which compare
estimated emissions from Flex Plant 10 with those from the triple-pressure system, assume that
the plant is operating at maximum capacity. See SOB at43. In fact, the facility will be operating
with frequent startup and shutdown events. Such startups and shutdowns will undoubtedly have
an effect on energy effrciency and emissions that the District's analysis fails to consider in its
critique of the Flex Plant l0 design. 1d

For the District's rejection of Flex Plant 10 based on "energy efficiency" grounds to be
meaningful, the District would have to base its comparison on the efficiency of the triple-
pressure system under its true operating scenario, which involves frequent startup and shutdown
events. At least one source states that the efficiency of the Westinghouse 50lF turbine is
between 36.5% and 56%o, depending on whether it operates in combined cycle or simple cycle.
See Alexander's Gas & Oil Connections Contracts Awarded, Vol. 3,Issue #28 (Dec.24,1998),
available ar hfip://www. gasandoil.com/
goc/contact/cox85277.htm. Thus, depending on how the turbines are operating, the efficiency
number the District uses, 55.8olo, can be different. If the Westinghouse 501F's efficiency can be
lower, Flex Plant 10, with its 48o/o efficiency, would compare favorably.

Thus, Flex Plant 10 has not been given a fair hearing. For all we know, energy efficiency and
emission reductions from Flex Plant 10 during the frequent startups and shutdowns contemplated
by this project more than offset the District's asserted inefficiency of the Flex Plant 10 design
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during base load operation. The District therefore should not eliminate Flex Plant 10 from its
BACT analysis. See SOB at 44.

In fact, the District will soon be evaluating applications proposing Flex Plant l0 for two sites -
Willow Pass and Marsh Landing. See Willow Pass Generating Station Application for
Certification, Executive Summary 1-4 (June 2008), qvailable at

olume 0
roj ectolo2ODescription.pdf (Willow Pass) and

:/, v 0
the District to do%20Project%20Description.pdf (Marsh Landing). It is therefore incumbent on

an adequate review of the technology for its appropriateness at Hayward.

4. The District's elimination of turn-down technolory as BACT lacks basis
because there is ample information on feasibility.

In addition to Flex Plant 10, the District identifies turn-down technology, such as OpFlex, to
control startup and shutdown emissions. SOB at39-40. According to the manufacturer,
"OpFlelru Tumdown technology provides customers with GE's 7FA+e gas turbines greater
flexibility in their operations. It's a software solution that optimizes the combustion process,
extending low-emissions operation to lower load levels. Customers are able to reduce COzand
NOx emissions, while decreasing fuel expenses and avoiding maintenance costs." See product
description available a/ http://ge.ecomagination.com/site/products/opflex.html.

The District concludes that it has "not found sufficiently strong evidence to conclude that tum-
down technologies such as OpFlex are technically feasible at this time for control of start-up
emissions." Id. at 42. This conclusion appears to be without basis. The technology itself has
been in existence since at least December 2005. See industry news article, "GE Energy
Announces New Startup Improvements For Gas Turbine And Combined Cycle Applications"
(Dec. 6,2005), available arhttp:/inews.thomasnet.com/companystory/471615. In addition, the
technology has been achieved in practice at the Palomar Energy Center in San Diego County.
SOB at 41. The Palomar facility appears to have employed this technology since at least some
time in 2006. 9ee "2007 Pacesetter Plant Award Palomar Energy Center, Central stations retum
to the city," Combined Cycle Journal (Fourth Quarter 2006) at 51 (Exhibit 4), available at
http:llwww.psimedia.infol4QYo202006/406CCJ.Yo20p%o2044-52.pdf; see also CEC
Environmental Protection Office Manager's letter at 3 (Exhibit 3), (CEC staff s recommendation
that the District consider for RCEC OpFlex and early injection of ammonia used at Palomar).
Since the technology has been achieved in practice, it deserves serious consideration in the
District's BACT analysis. See Regulation2-2-206.1 (BACT includes "the most effective
emission control device or technique which has been successfully utilized for the type of
equipment comprising such a source").

But the District summarily rejects the technology. The District states that, because Palomar
implemented operating procedures (l.e., early ammonia injection in its Selective Catalytic
Reduction system), it is unclear how much of the reductions in startup emissions at Palomar is
due to OpFlex. Id. at 4l-42.



Weyman Lee, P.E.
February 5,2009
Page l0

The District's conclusion is based on a faulty assumption about BACT. As the District
recognizes elsewhere, BACT is not just technology but can include techniques and methods for
controlling emissions. See, €.g.,42 U.S.C. g 7479(3). Thus, there is no reason why the use of
OpFlex, together with other operational procedures, could not be considered BACT.

The District's conclusion is also based on a faulty assumption about LAER. The District also
needs to comply with the nonattainment requirements since startup and shutdown affect
emissions of NOx, POCs and PM. The District's focus on the applicant's equipment is
inconsistent with LAER's focus on the end emissions rate. See 42 u.S.C. $ 7501(3).

The District's conclusion is also based on insufficient information. It appears that the Palomar
facility has been reporting emissions since at least April 2007 . Id. at 4l n.40. Given the passage
of time, there should be more than sufficient data to make the determination of OpFlex's
effectiveness. But it appears that the District did not seek recent data to make a meaningful
determination and hastily rejected OpFlex. (The District's engineer confirmed in response to a
request from us that the District reviewed only 2006-2007 datafrom Palomar and does not have
any 2008 data.)

Moreover, because the CEC reports that the applicant rejected OpFlex based on costs (see Final
Commission Decision, Russell City Energy Center, Amendment No. 1 (01-AFC-7C) (Oct. 2007)
at 77 , available a/ http://www.enerev.ca.gov/200Tpublications/CEC-800-2007-003/CEC-800-
2007-003-CMF.PDF), the District must ensure that its analysis is untainted by factors that should
not come into play in the BACT analysis, such as the cost of disposing of the existing equipment.
Without such analysis, it appears that the District is performing its BACT analysis based on the
applicant's equipment rather than on technology now available.

In short, the District has not performed a suffrcient analysis to reject OpFlex and other operating
procedures as BACT/LAER.

C. The District Should Provide a Factual Basis for the Long Startup Durations.

1. The District should analyze available technology for reducing startup
durations.

The District indicates that cold startup time will be up to six hours, and warm and hot startups,
up to three hours each. SOB at 13. These periods appear to be excessively lengthy. During
these startup times, the emissions from the facility will be higher than during base load
operation. SOB at 38-39. Thus, BACT should include methods and/or technology sufficient to
minimize these times to protect the public from the harmful air emissions.

A shorter time appears feasible with the use of technology for reducing startup emissions. See,
e.g., Combined Cycle Journal, Fourth Quarter article at 51 (Exhibit 4) (with GE's OpFlex, the
turbines "are in 6Q mode(full DLN) much sooner than they were initially"); Final PSD Permit
issued to Colusa Generating Station on Sept. 29, 2008 at 7 , available at
http:/ wwv.regulations.eov/fdmspublic/componenVmain?main:DocketDetail&d:EPA-R09-
OAR-2008-0436 (a 660-MW power plant with a cold startup duration of 270 minutes; warrn,
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180 minutes, and hot 90 minutes); Kelly e-mail, (Rapid Response technology "generally reduces
SU [startup] time from 110 minutes to 65 minutes for CCGT [combined cycle generating
turbinel plants . . .; it also allows SCR injection [ammonia injection into SCR] to start at 50 to
60%load) (Exhibit 5); Transcript of Informational Hearing Before the California Energy
Resources Conservation and Development Commission; In the Matter of Application for
Certification for the Willow Pass Generating Station Project (Dec. 18, 2003) at28-29, available
a/ http://www.enerey.ca.gov/sitinecases/willowpass/documents/2008-12-
I8-TRANSCzuPT INFORMATIONAL_HEARING.PDF (testimony that Flex Plant 10s can
achieve base load generation in about an hour and that these start up times are "extremely fast
compared to existing units which can take a minimum of three and possibly six hours of time to
reach . . . baseload"). While we have not evaluated these technologies ourselves, the District
should at the very least evaluate these and other technologies that are available now to do a
proper BACT/LAER analysis to reduce startup times.

2. '(Best work practices,'o reflecting practices used in power plants certified
before 2001, may not be the "best."

Startup Duration: The District's reliance on records of startup durations from Delta, Los
Medanos, Metcalf and Sutter Energy Centers (see SOB at 44-46) is inadequate. Those plants
were licensed long ago, and thus the real startup times may not reflect best work practices for
power plants that should use the newest equipment. See Commission Decision, Application for
Certification for the Delta Energy Center, Calpine Corporation and Bechtel Enterprises, Inc.
(Feb. 2000) at 1 1, available a/ http://www.energy.ca.gov/sitingcases/delta/documents/2000-02-
09-DELTA-DECISION.PDF; Los Medanos (originally known as Pittsburg District Energy
Facility), Commission Decision, Application for Certification, Pittsburg District Energy Facility
(Aug. 1999) at l, available ot http://www.enerey.ca.eov/sitingcases/pittsburg/documents/1999-
08-17-DECISION.PDF Califomia Energy Commission, The Metcalf Energy Center,
Commission Decision (Sept. 2001) at2, available at http://www.energ),.ca.govisitingcases/
metcalfldocuments/2OO1-10-05.COMMISSION_DECIS.PDF; Sutter, licensed Apr. 14,1999, see
Fact Sheet, available a/ http://www.energy.ca.gov/sitinecases/suttemower/index.html (licensed
Apr. 14, 1999).

In addition, the District chose the longest startup duration from even those pre-2001 plants as the
best work practice by explaining that "the BACT limit must be achievable at all times throughout
the facility's operational life." SOB at 45-46. The District somehow believes that "[a]
reasonable safety margin must be included so that the facility will be able to comply with its
limits during every startup, even if emission for specific startups or as an average for startups as
a whole may be [ess.o' SOB at 46. The District has provided no basis to justifu this safety
margin.

The permitting authority is allowed to adopt a compliance margin based on safety factors "where
there is some degree of uncertainty regarding the maximum degree of emission reductions that is
achievable." See In re Prairie State Generating Co., PSD Appeal No. 05-05, 13 E.A.D. _, slip.
op. at 72 (EAB Aug 24,2006), aff'd, Sieta Club v. EPA, 499 F.3d 653 (7th Cir. 2007), reh'g
denied and reh'g en banc denied,2007 U.S. App. LEXIS 24419 (7th Cir. 2007). But such a
margin must be "fact-specific and unique to the particular circumstances of the selected
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technology, the context in which it will be applied, and available data regarding achievable
emissions." Prairie, 13 E.A.D. _, slip op. at 73. Safety factors are allowed, for example, to
account for "test method variability, location specific technology variability, and other practical
difficulties in operating a particular technolo gy|' See id. (citations omitted). There is no factual
analysis applicable to the proposed facility that justifies a margin.

The District did not examine the proposed facility's startup duration in the context of any of the
factors mentioned in Prairie. Nor did the District review whether the other facilities' failure to
achieve a shorter startup duration was due to those factors. The District, for example, provides
no discussion of whether the emissions from the four facilities are from the periods when they
were in compliance with their permit limits. Because the District failed to examine the specific
factors, it appears that the District merely established the duration solely to provide a cushion.
That is not the kind of analysis that Prairie contemplates because BACT could then easily tum
into Reasonably Available Control Technology. The District should therefore eliminate the
margin or do a better analysis of why a margin is justified in setting the best work practices.

Startup Emissions Rate: For the same reasons as a safety margin was inappropriate for startup
durations, it is inappropriate for startup emissions rates. The District should therefore eliminate
the margin or do a better analysis of why a margin is justified in setting the best work practices.

D. The District Must Include the Startup and Shutdown Durations as Permit
Conditions.

The startup and shutdown durations do not appear to be included in the permit conditions. (They
are included in the definitions, see SOB at 122, but they are not charactenzed as limits.) Without
the durations being included as a condition, they may be practicably unenforceable. If indeed we
ate correct that such durations are not included in the permit conditions, the District should
include the durations not merely as a definition but as permit conditions.3 The District should
also review each limit discussed in the SOB to ensure that the permit actually contains the limit.
This error may not be an isolated problem.

E. The District Must Perform lts Own Analysis of CO and POC Emissions to
Comply with NSR Requirements.

The District has not conducted an analysis of the expected emissions from startup for all of the
pollutants. See SOB at l2-I3. Rather, for CO and POC, the District relied on the emissions
numbers "specified by applicant based on operational data," and, for NOx, the District relied
solely on the "CEC's conditions of certification." SOB at 13. This fragmented approach is
confusing, incomplete and inadequate. The District is tasked with protecting air quality and
assuring that the applicant achieves the lowest achievable emissions rate for NOx and CO, for
which the District is currently in nonattainment. See 42 U.S.C. Section 7501(3) (defining lowest

' We also note that the good air pollution practices requirement of 40 C.F.R. S 60. I I (d) is also not made a permit
condition. This omission may be because the proposed permit is a PSD permit and not a Title V permit, but CAP
wants to be assured that all requirements that apply to the facility will be in a permit so that they can be enforced.
Compare PSD permit from the Colusa Generating Station, which contains section 60.1l(d) requirement.
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achievable emissions rate). By blindly relying on the applicant's data and the CEC's analysis,
the District has failed to determine whether the startup emission rates for these pollutants are the
lowest achievable emissions rate.

II. THE DISTRICT DOES NOT APPEAR TO HAVE SET THE MOST
STRINGENT EMISSIONS LIMITS FOR NOx, CO AND PM FOR THE
TURBINES AND HEAT RECOVERY UNITS DURING PERIODS OF BASE
LOAD AND LOAD.FOLLOWING OPERATION.

The District's proposed BACT for NOx, CO, and PM may not reflect the most stringent
limitation under the PSD and NSR requirements of Regulatlon2-2 and 40 C.F.R. $ 52.21
because the District failed to review technology other than that reflected in the applicant's
purchased equipment.

As we discussed in Part I above, rather than performing the evaluation of technology-forcing
BACT, the District's BACT analysis focuses solely on controls on already purchased equipment.
See, e.g., SOB at 22 (NOz), 29 (CO), 35 (PM). Because the District did not analyzethe choice of
the turbine itself - and presumably other equipment listed in the SOB at 10 - the District's
analysis fails to identi$ the most stringent emissions limit. Thus, the District should not issue
the proposed permit without performing an adequate.analysis to set the most stringent emissions
limits that comply with PSD and NSR requirements.a

III. THE DISTRICT HAS AUTHORITY AND IS REQUIRED TO SET THE
"MOST STRINGENT EMISSIONS LIMIT" FOR COz.

A. CAP Supports the District's Authonty to Perform a GHG Analysis Under
the Clean Air Act and the California Health & Safety Code.

Hayward and other Alameda County residents, including CAP members, have long advocated
for a greenhouse gases (GHGs) impact analysis and mitigation for the proposed project. Shortly
before the issuance of the draft permit, CAP urged the District's Air Pollution Control Officer to
consider whether to impose a COz BACT limit and develop an adequate record for its decision.
The applicant also requested a BACT analysis for GHGs, according to the District. SOB at 58.

CAP believes that performing a BACT analysis for GHGs is not only legally required but
prudent. It is only a matter of time before EPA is compelled to recognize that GHGs are
pollutants subject to regulation under the Clean Air Act, despite the memorandum that EPA
issued shortly after the issuance of the draft permit (EPA's Interpretation of Regulations that

a In addition, it is unclear whether the District fully reevaluated its BACT determination in the June lg,2007 FDOC
or relied on its previous determination in 2002. Although the hourly rate for NOx and CO changed in the 200?
FDOC, the annual rate did not change. Compare PDOC at 6 (proposed annual rate for NOx is 134.6 TPY) and
PDOC at I I (proposed hourly rate for NOx is 2.5 ppmvd NOx at 15yo O2), with FDOC at 5 (annual rate for NOx
listed as 134.6 TPY) and FDOC at 14 (hourly rate listed as 2.0 ppmvd NOx at 15% O2). These figures did not
change in the current proposal. See SOB at 73 (annual rate for NOx listed as 134.6 TPY); SOB at72 (howly rate for
NOx listed as 2.0 ppmvd NOx at 15% O2). If the hourly rate changed, the maximum annual rate should also have
changed. This error gives the impression that some of the determinations date back to 2002.
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Determine Pollutants Covered by Federal Prevention of Significant Deterioration (PSD) Program
of December 18, 2008). As Sierra Club and others have persuasively argued, BACT
requirements should apply to COz. See, e.g., Petition for Reconsideration, which Sierra Club
filed before the Administrator of the EPA in January 2009 (attached as an exhibit to Sierra
Club's comments).

As the first air pollution control district to assess fees on GHG emissions to fund climate
protection activities, the District is more than aware of the importance of its role in GHGs
regulation and the critical need to reduce GHGs now. Without immediate reductions in GHG
emissions, we are "very likely" to see larger changes in the climate system. See Summary for
Policymakers in Climate Change 2007 The Physical Science Basis. Contribution of Working
Group I to the Fourth Assessment Report of the Intergovernmental Panel on Climate Change (S.
Solomon et al. eds. 2007), at l0; see also brief of amici curiae James Hansen, Mark Z. Jacobson,
Michael Kleeman, Benjamin Santer and Stephen H. Schneide4 California v. US EPA,No. 08-
1178 (D.c. cir.), fiIedNov.24,2008, available arhftp://www.ggu.edu/schoolollad
academicJaw programs/jdJrroeran/environmental ladenvironmental_law iustice clinic/attac
hmenVAmici+Brief. pdf.

In addition to the critical need to reduce GHG emissions to prevent funher - and potentially
cataclysmic - disruptions of the climate system, it is important for the District to consider the
local impacts of locally-emitted GHGs. According to Dr. Mark Z. Jacobson of Stanford
University, emissions of COz accumulate over cities because they do not immediately dissipate,
and they intensify local air pollution problems such as ozone pollution. Mark Z. Jacobson,
Testimonyfor Hearing on Air Pollution Health Impacts of Carbon Dioxide, U.S. House of
Representatives Select Committee on Energy Independence and Global Warming, at2-3,
avqilable a/ http://www.stanford.eduigroup/efmh/jacobson/Testimonly0408o/o202.pdf. Because
the Bay Area is a nonattainment area for 8-hour ozone) see 40 C.F.R. $ 81.305, it is particularly
important to reduce local GHG emissions. CAP therefore supports the District's undertaking the
CO2 BACT analysis.

The District has authority to perform a COz BACT analysis under the Clean Air Act as earlier
discussed. (See Siena Club petition for reconsideration.) The District also has authority under
California law to perform the analysis and require measures to reduce CO2. See, e.g., CaL Health
& Safety Code $ 40000 (air districts have primary authority under state law for "control of air
pollution from all sources, other than emissions from motor vehicles"). As the California Air
Pollution Control Officers Association stated in its white paper, "[t]he term air contaminant or'air pollutant' is defined extremely broadly . . . . Greenhouse gases and other global warming
pollutants such as black carbon would certainly be included in this definition." CEQA &
Climate Change - Evaluating and Addressing Greenhouse Gas Emissions from Projects Subject
to the California Environmental Quality Act at 22, available athttp:llwww.capcoa.orglCEQN
CAPCOA%20White%20Paper.pdf. While the District asserts that it is performing only a federal
PSD review, this California authority is relevant should EPA bar the District from regulating
GHGs in the permit for the Russell City project based on the December 18, 2008 EPA Johnson
memorandum.
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B. The District Is Required to Set the 66Most Stringent Emission Limitation" for
Coz.

The District is embarking on a critical task that may set precedents for other PSD permitting
actions. The District's BACT limit for CO2, however, violates the BACT requirement ty fai[ng
to set the "most stringent emissions limit" and will set an unfavorable precedent on this
important issue. The District, therefore, should not issue the permit as proposed.

1. The District does not provide a proper basis for a compliance margin.

Again, as with other conditions, the District attempts to justiff a higher COz limit by adopting a
compliance margin based solely on looking at facilities with "similar turbines." See SOB at 63
("Based on the available data the Air District has reviewed for similar turbines, and
incorporating a reasonable compliance margin, the Air District concludes that if BACT is
required for COz emissions, an enforceable limit of I100 lbA{W-hr would best represent the
BACT requirement in the PSD regulation."). The District reviewed two facilities, Delta Energy
Center and Metcalf Energy Center, which are 2000 and 2001-certified facilities (see discussion
above in Section I.C.2). The District should not limit its review to similar turbines. The District
does not explain why it cannot review CO2 emissions from power plants using more up-to-date
technology. (While the District reviewed data compiled by the CEC for the years 2004 and 2005
from an unidentified number of similar facilities, see SOB at 62, the District's failure to identify
them deprives the public of evaluating the appropriateness of such a review. The public has no
information as to the vintage of these facilities.)

Instead of establishing the most stringent controls, the District merely documents "the general
level of COz emissions performance" that is currently achieved by turbines. See SOB at 62.
This "general level" of performance does not constitute BACT. As the District states, o'there

have historically been no enforceable emissions limitations on COz emissions." BACT,
however, is defined as "an emission limitation based on the maximum degree of reduction of
each pollutant subject to regulation." Since there have never been emissions limitations imposed
for COz, the District cannot determine the maximum degree of reductions for the pollutant based
on reviewing the performance of other facilities, with no information about whether they are
employing the maximum degree of reductions.

The District next attempts to justiff the compliance margin by explaining that the District has
only a "snapshot of turbine performance and not a continued demonstration of compliance with
an enforceable COz emission limitation throughout the turbines' total operational lifetime." See
SOB at 62-63. But the District has only itself to blame for the "snapshot." The District reviewed
only 2006 data from Delta and Metcalf . See SOB at 62. The District does not explain why it has
not reviewed any 2007 and 2008 data for these facilities, while it obtained emissions data for
Metcalf from 2008 and for Delta from2007 and 2008 for startups and shutdowns, see SOB at 45-
46. While it is quite possible that 2006 data are representative of those from other years, the
District fails to make that determination or seek more data. Using such purported lack of data to
justiff an undefined compliance margin is inappropriate.
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In addition, even if the District concludes that the applicant's existing equipment can achieve
BACT limits after aproper PSD review, the District should explore whether the emissions from
the other facilities reflect those from periods of compliance or noncompliance with permit limits.
If, after all the appropriate review, the District genuinely cannot determine the proper emissions
limit for the total lifetime of the facility, the District can set a limit for a select period.

The District's use of an unspecified compliance margin in establishing BACT emission
limitations for CO2 should therefore be revised because the use of a safety factor is inappropriate.

2. The selected emissions limit is not BACT because the most efficient
modern combustion turbine combined cycle plant can achieve 800 lbs
COzllVIWhr.

Even assuming that this general level of COz emissions performance constitutes BACT, the
District selected a high limit. Even run-of-the-mill combined cycle plants are expected to
achieve a much lower emissions limit, and the best combined cycle plant can achieve 800 lbs
CO2 per megawatt hour:

The CPUC staff proposed 1,100 pounds carbon dioxide per megawatt-hour as an
Interim Emissions Performance Standard in its October 2,2006 Final Workshop
Report. The standard was selected from proposals ranging from 800 to 1,400 lbs
CO2A4Whr, and the earlier Revised Staff Report's recommendation of 1,000lbs
CO2A4Wh (0.46 metric tons CO2lMWhr). The CPUC staff s proposed EPS's of
1,000 or 1,100 lbs CO2lMWhr (0.50 metric tons CO2lMWh) appear to be a
compromise between the 800 lbs CO2lIMWhr that the most efficient modern
combustion turbine combined cycle plant could achieve, and the 1,400 lbs
CO2A4Whr that might envelope the majority of natural gas buming technologies
(e.g., steam cycle boiler, simple cycle combustion turbine, reciprocating engine,
and a range of combustion turbine combined cycle units).

"Implementation of SB 1368 Emission Performance Standard," staff Issue Identification Paper
(Nov. 2006) at 13, available a/ http://www.energy.ca.gov/2006publications/CEC-700-2006-
011/CEC-700-2006-011.PDF. Thus, the District should set a lower BACT limit for COz.

3. The District should analyze GHG emissions from startup and shutdown
conditions and select BACT to control such emissions.

Statup and shutdown operations produce more greenhouse gases. As EPA explained in its AP-
42 document on Natural Gas Combustion, "[m]ethane emissions are highest during low-
temperature combustion or incomplete combustion, such as the start-up or shut-down cycle for
boilers." see EPA, AP-42 Factors for Natural Gas combustion, available at
http://www.epa.gov/ttn/chieflao42lch01/fina1/c0ls04.pdf. Methane is a GHG that is 21 times
more powerful than CO2, by weight, in trapping heat. EPA, Methane, available at
http://www.epa.eov/methane/scientific.html. The District should therefore analyze GHG
emissions from startup and shutdown conditions and select BACT to control such emissions.
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IV. THE DISTRICT SHOULD REDO ANY NONATTAINMENT NSR REVIEW
THAT IS MORE THAN 18 MONTHS OLD.

The Air District states that it is not considering any issues unrelated to PSD requirements and
that PM 2.5 will be reviewed under PSD. SOB at 8,77. By engaging in analysis of only PSD
issues, the Air District is violating the Clean Air Act's requirement that nonattainment NSR be
performed anew when construction fails to commence within 18 months of a previous NSR
approval. The policy reason behind this requirement for new analysis is based on the
requirement that the emissions limitation reflect the most stringent controls available at the time
the permit is issued. Here, it appears that the NSR review was performed on June 19, 2007 and
has not been updated. It has now been more than 18 months since that review. The District thus
should have redone its LAER (called BACT in the District) analysis for NOx and POCs.

Specifically, the federal NSR regulations require a demonstration of adequacy of previous BACT
determinations where l8 months have elapsed without cornmencement of construction, as is the
case here:

For phased construction projects, the determination of best available control
technology shall be reviewed and modified as appropriate at the least reasonable
time which occurs no later than 18 months prior to commencement of
construction of each independent phase of the project. At such time, the owner or
operator of the applicable stationary source may be required to demonstrate the
adequacy of any previous determination of best available control technology for
the source.

40 C.F.R. $ 5l .166j(4). Other NSR/PSD regulatory requirements also demonstrate that BACT
determinations over l8 months old are invalid without commencement of construction. See 40
C.F.R. $ 52.21(bX9) & (r)(2); see also Sierra Club v. Franklin County Power of lllinois,546
F.3d 918, 931 (7th Cir. 2008) (affirming invalidation of a PSD permit that was over 18 months
old); EPA Region IX Policy on PSD Permit Extensions at l, available at
http://epa.gov/region07/orograms/artd/air/nsr/nsrmemos/extnsion.pdf ("A BACT analysis is
required in all permit extension requests, as in an application for a new PSD permit"; o'the import
of this policy is to ensure that the proposed permit meets the current EPA requirements and that
the public is kept apprised of the proposed action (l.e., through the 30-day public comment
period").

Therefore, the District should redo the NSR determination for NOx, POCs and PM.

V. THE DISTRICT SHOULD CALCULATE THE FACILITY'S POTENTIAL TO
EMIT HAZARDOUS AIR POLLUTANTS.

The Statement of Basis indicates that the District conducted a review of non-PSD air quality-
related requirements applicable to the RCEC project. SOB at 65-66. Yet the District's analysis
fails to take into consideration the maximum achievable control technology (MACT) standards
for hazardous air pollutants (HAPs). MACT standards would apply to the RCEC if the facility is
a "major" source of HAP emissions. See 42 U.S.C. $ 7al2(c)(1). A "major source" is "any
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stationary source or group of stationary sources that emits or has the potential to emit 10 tons per
year or more of any hazardous pollutant or 25 tons per year or more of any combination of
hazardous air pollutants;' Id. g 7an@)Q) (emphasis added).

The proposed facility will emit acetaldehyde, acrolein, benzene, 1,3-butadiene, ethylbenzene,
and formaldehyde. Table 6, SOB at 14. All of these are listed as HAPs. See 42 U.S.C.
$7412(b)(l). There is nothing, however, in the Statement of Basis indicating that the District
calculated RCEC's "potential to emit" HAPs for purposes of determining the applicability of
section 112 of the Clean Air Act, 42 U.S.C. g 7412. Without such a calculation, it is impossible
to know whether RCEC should be a major source subject to MACT.

The time to do the calculation is now because the BACT analysis must take into account
environmental impacts, and the applicant must demonstrate in the PSD process that the proposed
emissions will not be in excess of any other applicable emissions standard. See 42 U.S.C.
$ 7a7s@)(3) mdTaTeQ).

THE DISTRICT MUST DISCLOSE WHETHER THE EMISSION
REDUCTION CREDITS ARE REQUIRED PURSUANT TO FEDERAL
NONATTAINMENT NSR AND, IF SO, OFFSETS MUST COMPLY WITH
FEDERAL LAW.

Because the District insists that it need not subject its decision to public review on issues other
than PSD, the District has not provided adequate information about the emission reduction
credits proposed for the facility. It is unclear whether emissions reductions credits proposed to
be used are to satisfy federal or state requirements. Indeed, since nonattainment NSR is required
here, any offsets must meet federal requirements for contemporaneousness and on-site
generation. See Regulation 2-2-605.

vII. THE DISTRICT SHOULD DO A COMPLETE REVIEW OF STATE AND
FEDERAL ISSUES BECAUSE OF THE FLAWS IN THE PERMITTING
PROCESS, AND WITHDRAW THE DETERMINATION OF COMPLIANCE
FROM THE CALIFORNIA ENERGY COMMISSION DOCKET.

CAP renews its request that the Air Pollution Control Officer (APCO) withdraw the Preliminary
Determination of Compliance (PDOC) and the Final Determination of Compliance (FDOC)
issued for the Russell City project and formally notiff the CEC of the withdrawal. CAP made
this request originally in a letter to the APCO in December 2008. While the District did not
respond to CAP's letter, the District explains that it is addressing in this proceeding only the
issues that the District is obligated to under the EAB remand. SOB at 7. The District further
explains that, because "[a]ll appeal avenues have...been exhausted" as to other issues, it will not
reopen the state law permitting process. Id. The District should reconsider this approach.

The approach does not compon with the duties the District has as a public health agency.
Regardless of whether a citizen can enforce the law, the District should comply with the laws
applicable to it. The District should note the stark contrast between the last permitting
proceeding and this one in deciding whether to redo the permitting proceeding. In the last

vI.
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permitting proceeding, the District received no cornments other than from the applicant and a
late comment from the CEC. In this proceeding, a large number of people and representatives
from various groups attended the public hearing. The District has also already received many
written comments. Interest in this proceeding has been high. It is time for the District to
consider why it received so few comments in the last proceeding and why this proceeding is
receiving so much attention. It cannot be that the public is participating because this is u pSO
proceeding. The public is participating because this is an issue of importance to them of which it
has now received notice. In light of this difference in the level of participation, the District
should reconsider its duty as a public health agency and redo the state analysis, in addition to the
PSD analysis.

The first step in an analysis that comports with the District's duty as a public health agency is to
withdraw the PDOC and the FDOC. By failing to withdraw them, the District is allowing the
CEC to rely on the District's invalid determination of compliance. This result violates not only
the District's duty but also the requirements of the Warren-Alquist State Energy Resources
Conservation and Development Act (Warren-Alquist Act), which applies to the District.

The Warren-Alquist Act requires the District to perform a compliance review to ensure that a
proposed facility will satisfu all applicable federal, regional, and local laws.s Because the
PDOC and the FDOC do not satis$ the PSD requirements of the Clean Air Act for all of the
reasons identified here and in other public comments, as well as the notice deficiencies that
resulted in the EAB remand, the District can no longer represent to the CEC that the Russell City
project "meets the requirements of the applicable new source review rule and all other applicable
district regulations." Nor can the CEC complete the certification process without an FDOC that
accurately determines compliance. See Cal. Code Regs.,tit.20, $ 1744.5(b); see also "Public
Participation in the Siting Process: Practice and Procedure Guide," CEC 700-2006-002 at 49,
available ar hftp://www.energy.ca.gov/sitingcases/index.html ("Delays in obtaining the
Determination of Compliance can negatively impact the siting process schedule because the air
quality compliance information is needed at the [sitins] committee's formal hearings")
(emphasis added). The District must therefore withdraw the PDOC and FDOC and notify the
CEC of that decision.

Public participation is not merely procedural. Public notice is essential for citizens to participate
meaningfully in decisions that affect them. Their comments improve government decision
making through tough questions that citizens may ask. Their comments may also point to
deficiencies that even the experts may have missed.

Thus, until after this process is complete, the District cannot represent to the CEC that the
proposed facility complies with federal air quality requirements. For these reasons, CAP

5 The Warren-Alquist Act requires the local air pollution control officer to conduct, for the
CEC's certification process, "a determination of compliance review of the application in order to
determine whether the proposed facility meets the requirements of the applicable new source
review rule and other applicable district regulations." Cal. Code Regs .,tit.20, S 1744.5(b). "If
the proposed facility complies, the determination shall specify the conditions, including BACT
and other mitigation measures, that are necessary for compliance." Id.
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requests that the District withdraw the2006 PDOC and2o07 FDOC, notii/ the CEC
accordingly, and perfonn a complete review of the permitting issues, both federal and state.

V[I. THE PROPOSED POWER PLANT WOULD POSE INCRE,ASED HEALTH
RISKS TO COMMUNITIES THAT ARE ALREADY
DISPROPORTIONATELY IMPACTED BY POLLUTION.

The District's analysis of environmental justice impacts fails to meet its obligation under Title VI
to ensure that 'No person in the United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance." 42 U.S.C.
$ 2000d.

The District in fact fails to engage in any analysis of the environmental justice impacts of the
proposed facility. The District merely states that "there is no adverse impact on any community
due to air emissions [and] that therefore there is no disparate adverse impact on an
Environmental Justice community located near the facility." See SOB at 66. Such an approach
directly contradicts the environmental justice principles because it ignores that environmental
justice communities have distinct characteristics that distinguish them from, and make them
more vulnerable than, the general population.

Environmental justice communities are characterized primarily as low-income, minority, with
English as a second language, and suffering from greater health vulnerabilities. To engage in an
environmental justice analysis, the District must therefore examine the specific impacts of the
proposed facility on such communities because numerous studies have shown that these
communities bear more of the cumulative burden of pollution in California and around the
nation. See, e.g., Clifford Rechtschaffen, The Evidence of Environmental Injustice,
Environmental Law News, Vol. 12, No. 3 (Fall 2003); "Still Toxic After All These Years,"
available ar hfip://www.baehc.ore/resources; Toxic Wastes and Race at Twenty, available at

.ucc. orpy'i ustice/envi
2007.pdf.

Specifically, as Sandra Witt, DrPH, Director of Planning, Policy and Health Equity for the
Alameda County Public Health Department testified during the Eastshore Energy Center
proceedings, the community of Hayward is home to a significantly larger non-white population
than Alameda County as a whole. Testimony of Sandra Witt at 2 (Exhibit 6). Furthermore, the
residents around the proposed site suffer from significantly higher rates of illness due to
respiratory and circulatory system diseases. Id. at3-4. The District's one-sentence discussion of
the impacts of RCEC ignores the reality that environmental justice communities suffer from
cumulative impacts of pollution. Id. at I-2. Evenan insignificant contribution of air emissions
for the general population can thus be significant to an already suffering community.

Furthermore, the District's treatment of environmental justice disregards the authority it has
under the Clean Air Act and its own policy. See Memorandum, from Gary S. Guzy, General
Counsel, Office of General Counsel, re EPA Statutory and Regulatory Authorities Under Which
Environmental Justice Issues May Be Addressed in Permitting (Dec. 1, 2000) at 10-12, available
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at htlo:llwww.
memo-120100.pdf ("Guzy Memorandum") (Exhibit 7); Board of Directors of BAAQMD's

Cumulative Impact Resolution (July 2008) (Exhibit 8) (requiring the District to,,continue its
commitment to address the cumulative impact of new and existing mobile and stationary so'rces
of air pollution - particularly in disproportionately impacted communities - for sources that on a
relative basis contribute most to health risk at a local and regional level"). The District should
therefore do an analysis and address the impact of the proposed facility on the affected
population.

Since the District has entirely failed to consider the cumulative impacts of increased emissions
on what is a particularly vulnerable environmental justice community, it has ignored Title VI and
its authority under the Clean Air Act and its Board of Directors' policy. The District should not
issue the permit until it completes a more thorough environmental justice analysis.

IX. THE PERMIT SHOULD BE STRENGTHENED, OR THE DISTRICT
SHOULD ADEQUATELY EXPLAIN THE BASIS OF THE PROPOSED
CONDITIONS.

A. The Commissioning Time Should Be Reduced.

The District's analysis of the commissioning time does not demonstrate why a shorter
commissioning time is infeasible. See SOB at 47-50. Rather, the data presented demonstrate
that a shorter commissioning time is feasible. Id. at 49-50 (stating that another similar turbine
was commissioned in 96 and 207 hours).

B. The District Should Ensure that, for Each Condition, Monitoring,
Recordkeeping and Reporting Requirements Exist to Ensure Compliance.

The District's proposed permit contains monitoring and verification provisions that do not
adequately assure that the emissions requirements in the permit will be met at all times.

Sulfur Dioxide: For sulfur dioxide, the District states that it will only require the applicant to
monitor the sulfur percentage from the natural gas monthl y . See SOB at 7 I . This frequency
concerns CAP because the sulfi.r percentage in natural gas can vary significantly. For example,
recent measurements by PG&E show great fluctuation from one quarter to the next. See Sulfur
Information, available a/ http://www.pee.com/pipeline/operations/sulfur/sulfur info.shtml
(Exhibit 9). Sulfur dioxide is a precursor to PM2.5, for which the District is currently in non-
attainment. See http://www.epa.gov/pmdesienations/2006standards/documents/2008-12-
2/TR Final-24hr-PM2.5-Designations-010609.pdf (Dec.22,2008 federal register notice
designating the Bay Area as non-attainment for PM2.5). Thus, the need for increased accuracy
essential. We request that the content of sulfur in the fuel be measured weekly to assure the
accuracy of the sulfi.u dioxide emissions estimates.

In addition, the District has proposed to allow RCEC to use PG&E's monthly measurements if
Russell City can show the measurements are "representative." See SOB at 71. And yet there is
no objective criteria specified in the permit conditions as to what qualifies as "representative."
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Nor is it clear whether RCEC should be able to use PG&E's numbers when PG&E adds
chemicals to its natural gas and does not assure the accuracy of its published information. See
Sulfur Information, available a/ http://www.pee.corn/pipeline/operations/sulfur/sulfur_info.shtml
(Exhibit l0).

PM: The District's monitoring requirements for PM are also inadequate. The only measurement
that appears to be required for PM is for the heat input, coupled with an emissions factor
generated from one annual source test. See SOB at 7I,76. This limited information will not
accurately predict the PM emissions resulting from this facility. PM generated from natural gas
combustion can increase from "poor airlfuel mixing or maintenance problems." Sse EPA, AP-42
Factors for Natural Gas Combustion, available at
http:llwww.epa.govlttn/chieflap42/ch0l/final/c0ls04.pdf. The District should require more
stringent monitoring requirements for particulate matter due to this operational variability and
the fact that the District is currently in non-attainment for particulate matter.

C. The District Should Evaluate Control Options for Ammonia Emissions.

The total project ammonia emissions are predicted to be 15.2 lbsftr, which exceeds the acute
trigger level of 7. 1 lbsAr. Table 6, SOB at 14. Inhalation of ammonia can lead to respiratory
symptoms such as coughing, wheezing or shortness of breath and decreased lung function. See
ATSDR, Toxicological Profile for Ammonia, available at
http://www.atsdr.cdc.sov/toxprofiles/tp126.html. The minimal risk level developed by the
ATSDR is 0.1 ppm for chronic exposure. 1d. The District should translate the high level of
ammonia emissions anticipated from this project into projected concentrations to thoroughly
analyze potential health impacts from the ammonia emissions. The limited information
presented in Table 7 does not assure the community that adverse health effects will not occur
from ammonia exposure. See SOB at 16. To help reduce these emissions, the District should
explore all the potential control options for these emissions, which can include wet scrubbers,
condensate systems and recovery systems. The EPA evaluated these types of technology as
applied to ammonia emissions in 1995. See U.S. EPA Control and Pollution Prevention Options
for Ammonia Emissions, available a/ http://www.epa.gov/ttn/catc/dirl/ammonia.pdf.

D. The District Should Evaluate Emission Reduction Levels for POCs and
HAPs from Specific Oxidation Catalysts for Reducing CO Emissions.

The District evaluates the option of using an oxidation catalyst to reduce CO emissions. SOB at
30-33. The identification of particular types of oxidation catalysts are, however, missing in this
analysis, which could be important for reducing POCs and HAPs emissions. For example, the
SCONOx system has been shown to reduce VOCs and HAPs emissions, while reducing CO
emissions. See Memorandum from Sims Roy, EPA, reHazardous Air Pollutant (HAP)
Emissions Control Technology for New Stationary Combustion Turbines (Apr. 3, 2002),
available ar http://www.epa.qov/ttrtatdcombusVturbine/cttech8.pdf. Due to the high levels of
HAPs and VOCs emissions involved (see Table 6, SOB at l4), the District should evaluate the
effect of using different oxidation catalysts on emissions of VOCs and HAPs when it selects
BACT for CO. See Guzy Memorandum at 12 (ExhibitT), (in establishing BACT for criteria
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pollutants, altemative technologies could be analyzed based on their ability to control HAPs;
permitting authority can take into account effects of HAPs that are VOCs).

E. Diesel Fire Engines Should Only Be Used During True Emergencies.

Under the proposed permit, the Fire Diesel Engine's harmful emissions will be uncontrolled. See
SOB at 78-79. Therefore, the District should reduce the allowable operating time of this engine
as much as possible and limit its use to only emergencies. While the District states that it would
allow the diesel fire engine to be operated to prevent fires, see SOB at 9, there are no permit
conditions to ensure that it would in fact be operated in that manner.

The current permit condition allows the Fire Diesel Engine to be used for reliability, which
means that the engine could operate during the "maintenance of a primary motor." See
BAAQMD Regulation 9-8-232. There are at least four primary motors for the proposed facility.
See SOB at 10-l l. Rather than having the diesel engine be a back up for any one of these
primary motors, these motors themselves should be back ups to each other. That is because the
primary motors can generate more power than the diesel engines. The four primary motors have
MMBtU/hr ratings of 2038.6 MMBtu/hr,200 MMBtu/hr, 2038.6 MMBtu/hr and 200 MMBtu/hr,
while the fire pump engine has a rating of 2.02 MMBtu/hr. See SOB at 10. Thus, the small
amount of power generated by the fire pump diesel engine does not make it a real back up to
these primary motors. This way, the fire pump diesel engine will only be used in a real
emerg9ncy.

We look forward to your responses to our comments. Thank you for considering them.

Very truly yours,

24'u. u,J;**#
Helen Kang
Deborah Behles
Ashling McAnaney
James Barringer
Ethan Wimert*

* Ethan Wimert is a sfudent waiting for recertification under the State Bar Rules governing the Practical Training of Law
Students, working under the supervision of Professor Helen Kang.
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DECISION-MAXM{G THAT REUYFORCES IIEALITI trYEOTIITY"

Testimony of Sandra WiQ DrPH, Director of Planning, Policy and Health Equrry for the
Alameda County Public Health Departnent

My name is Dr. Sandra Witt, Deputy Director of Planning, Policy and Health Equity for the
Alameda County Publio Health Departrnent. For the last 7 years, I have directed the Community
Assessment Planning, Evaluation and Education Unit ofthe Public Health Deparftnent. This
Unit includes 8 epidemiologists and is responsible for monitoring the health status of all County
residents. Over the past 3 years we have produced over 14 technical reports analyzing data from
a variety of sources including mortality, births, hospitalizations, healthsurvey dat4
communicable disease, and census data to identi* broad areas of health ooncem and to monitor
the health of our residents, particularly the most socially and economically vulnerable
populations in our County. Several of these reports me cited as scientific evidence in the
Eastshore Energy Center staff report.

"A condition ofenvironmental justice exists when environmental risks and hazards and
invesfrnents and benefits are equally distributed with a lack of discrimination, whether direct or
indirect, at any jurisdictional level; and when access to environmental investnents, benefits, and
natural nesources are equally distributed; and when access to information, participation in
decision making and access to justice in environment-related matters are enjoyed by all." I

In monitoring and analyzing health outcnmes for Alameda County residents, one resounding
thgme stands out: poor health and premature death are by no means randomly distributed in
AlamedaCounty. Low-income communities and communities of color in certain specific
geographic neighborhoods sufFer from substantially worse health outcomes and diJearlier.
Studies reveal that these inequitable health outcomes are not adequately explained by genetics,
access to health car€, or risk behaviors, but instead are to a large extent the result ofprofounOty
adverse social and environmental conditions. These adverse environmental conditions ar€ too
often an indelible reflection ofthe way decision-making power is shared with low-income
communities.2 Historical exclusion from decision-mat ili venues has resulted in communities of

]!rr-p*f Workshp on Environmental Justice (Budapesl Decemb€r 2003)' Marmot MG and Wilkinson & eds. 2ffi3. Srcial Determinants of Health: The Solid Facts, 2nd ed- World Heahh
Organizdion Regional Office for Europe, Copelrhagen, Denmark.
llTP*q RI. *The neighborhood context of well-being.- Perspctives in Biologt and Medicine;Spmmer 2003;
a6(3):553.
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color and low-income communities that are disproportionately burdened by an abundance of
environmental hazards, including toxin-emitting power plants and other sources of noxious
pollution. It is incumbent upon public health ofticials toanalyze health data to validate pro-
equlty policies that will lowerthe disproportionate burden of pollution and improve health
outcomes among all populations.

1. nlness ana Oeat\fro+ Air poUu
Diro**.tioo"t"E Coo*ntrated -it" to tn"
Pronmed PowerPlant

An_environmental justice framework requires examination of the specific impacts ofthe project
on low-income communities and communities of color. ln its cursory three-page Final Staff
Assessment the California Energy Commission (CEC) concludes that Eastshore power plant
project will not conhibute significantly to morbidity or mortality in any race or ethnic group
residing in the project area" and therefore would not haye a dispioportional impact on an
environmental justice population. However, this seemingly blythe conclusion neglects
consideration ofpublished and publicly-accessible Alameda County Public Health Department
evidence of the geographic distribution of disease in the area of Hayward within p.o*i-ity to the
proposed power plant site.

Inits environmental justice examination, the CEC staffalso fail to reference any analysis ofthe
existing burden oftoxic pollution in the area of the proposed power plant site and thut
effectively ignore the compounding effects of various sources of toxicity (including non-airbome
sources) to which residents in the surrounding Hayward community are already exposed. When
these two points are appropriately examined, as they are below, it becomes inescapably clear that
by approving the Eastshore Power Plant at 25101 Clawiter Road, nearby predominantty to*-
income communities ofcolor, disproportionately burdened by exposure to environmental
toxicity and suffering from higher rates of premature death and chronic diseases known to be
exacerbated by air pollution, the California Energy Commission is running the risk of
exacerbating conditions that are fundamentally the legacy of discrimination.

o Ifayward is more ethnically diverse than Alameda County
The City of Hayward is home to a significantly larger non-white population than Alapeda
County as a whole. Over one-thkd (34.2yo) of Hayward residentsare Latino compared to 19.0%o
countywidg and the proportion of Latino residents is even higher within a three-mile radius of
thglroposed plant(37.8o/).Additionally, Hayward is comprised of fi.6yoAfricanAmericans,
l8-7yo Asiang and29.2%o White. In Alarneda County, Whites make up 41.9o/oofthe population.

o Within three miles of the proposed site are several high poverty, high minority,low life
expectancy census block groups

Overall, l0-V/o of Hayward residents live in poverty, a slightly lower percentage than the ll.0o/o
countywide- And within a three-mile radius of the proposed plant,10.4%;oofreiidents live in
poverty. However, within this three-mile radius, there are three low-income census block groups
where atleast2W/o of residents live in poverty and 80% are non-white (see map in attachrients).

The mortality rate within these three block groups was 50olo higher n lggg-2001 than the rate of
the remaining block gxoups in the three-mile radius of the proposed plant site: 1,32g per 100,000



compared to 865 per 100,000. In addition, the life expectancy at birth in these three block groups
was 73-3 years, five years less than the 78.3 years observed countywide. These three low-income
areas also receive a high level of Public Health Department services (see map in attachments).

o Death rates from air-pollution associated diseases are substantially higher in the three
mile radius around the proposed site

There arE numerous scientific studies that document the relationship between air pollution and
human disease.3 Common acute non-cancer health effects include asthma chronic obstructive
pulmonary disease, and cardiovascular disease, particularly congestive heart failure. The
exacerbatiort ofthese existing chronic conditions result in unnecessary morbidity, missed work
days, preventable hospitalizations, and premature death. A disproportionate burden of the cost of
these preventable hospitalizations, particularly among the uninsured, is bome by Alameda
county govemment.

In order to examine mortality from specific causes, death rates within the three-mile radius
around the proposed site were compared to Alameda County rates (combining the low-income
block groups with the other block groups in the radius). Rates of death tom at causes, coronary
heart disease, and chronic lower respiratory disease were all significantly higher within the three-
mile radius than those rates for Alameda County, representing an ongoing 

"i""s 
burden of

mortality (see attached tables).

The rate of death from all causes within the three-mile radius was 888.4 per 100,000 from 1999
to 2001' statistically significantly higher than the county rate of 792.1 pei 1OO,OOg. Similarly, the
rate of death from chronic lower respiratory diseases was 54.8 per t0O,O00 within the three-mile
radius, significantly higher $y a3o/o) than the county rate of 38.4. And finally, the coronary heart
disease death rate was2l6.4 per 100,000 within the three-mile radius, also significantly higher
than the county rate of 185.7 per 100,000.

' Hospitalization due to air pollution associated diseases is substantially higher in the zip
codes close to the proposed site

In order to examine measures of illness (morbidity as opposed to mortality) in the area of the
proposed plant rates of hospitalization for specific diseases in the combined zip codes, 94544
artd94545, wel€ compared to Alameda County rates. From 2003 to 2005, the hospitalization rate
for coronary heart disease in the two zip codes was 810.4 per 100,000 people, OO* nigher ttran
the county rate of 507.5 per 100,000. Similarly, the rate of chronic oUdruitive pulmonary disease

'epidemiologt of chronic obstructive pulmonary disease: health effects of air pollution. Viegi G Maio S, pistelli F,
Baldacci S, Carrozzi L, Respirologt.2006 Sep;l l(5):5T-32.
Particulde air pollution and hospital adrrissions for congestive heart failne in seven Unit€d States cities. Wellenius
GA, SchwarE J, Mittlenror MA - Am J Codiol.2006 F€b l;97(3):,t04-g.
Identifying subgroups ofthe general population that rnsy h susceptible to short-term increases in particulate air
pollution: a time'series study in Monteal, Quebec. Goldberg MS, Bailar JC 3rd, Brrnet R! srooi J& Tarrblyn &Bonvalot Y, Ernst P, Flegel KM, Singh RK, Valois MF. Re.e Rep Health Ef Inst. 2W0 oxiq;97):7-ll3 discussion
115-20.
Identification ofpersons wi& cardiorespiratory corditions wtro are at risk of dying fr,om the acute effects of arnbient
airparticles. Goldberg MS, Bumett RT, Bailar JC 3rd, Tamblyn & Emst P, Fl;gel K, Brook J, Bonvalot y, singh &Valois MF, Vincent R. Etryiron Health perspect.200l Aug;109 Suppl 4:4g7-94



(COPD) hospitalization was 3l6.2per 100,000 in the two zip codes, 2}Yohigherthan the county
rate of 2&.3. For congestive heart failure the hospitalizationrate in the two iip codes was j97.7
per 100,000,35yo higher than the county rate of 295.3. Finally, the asthma hoipitalization rate
was I 79.8 per I 00,000, l4yo higher than the county rate of I 57.3.

All ofthese differences between the area ofthe proposed site and Alameda County as a
background or reference were found to be statistically significan! which meilns they did not
occur by chance. Based on Census 2000, the population ofthe two zip codes, * *"il u,
Hayward" had an age composition very similar to that for Alameda Cbunty-about one-fourth of
the population was under age l8 and ten percent was over age 65. Thus the fact that rates of
illnesses 9ue to respiratory and circulatory system diseases (-ost often diseases of the elderly)
are significantly higher in the proposed plant area than in the rest ofthe county suggests a level
of vulnerabillty in this population that is not explained by age.

An environmental justice approach requires an analysis ofthe relative burden of disease in the
population most directly affected by the decision to site this power plant. The presence of a
disproportionate concenfiation of persons with asthma chronic lung disease, cbngestive heart
failure, and other chronic conditions that are exacerbated by air pollution must faltor into the
decision ofwhere to site this power plant. These populations are the actual "sensitive receptors"
referred ta infrie Air Toxics Hot Spots Program Risk Assessment Guidelines.2 They are not
distributed through the population randomly but instead are concentrated dispropoiionately in
qoximity to the proposed Hayward site. Siting the Eastshore Power Plant in Hayward will
disproportionately impact a geographic area not only home to a comparatively high non-white
population, but also already burdened by existing poor health outcomes.

Inits environmental justice examination, the CEC stafffail to reference any analysis ofthe
existing burden of toxic pollution in the area ofthe proposed power plant site and effectively
ignory the compounding effects ofvarious sources oftoxicity(including non-airborne sources) to
which residents in the surrounding Hayward community are already 

"*por.O. 
CEC staffrely on

established risk assessment models to predict health impacts from the proposed power plant.
However, there is substantial uncertainty associated with the proc€ss of riit< assessment. The
uncertainty arises fr,om lack of "real world" data in many arcas necessitating a heavy reliance
upon experimental animal models and a set of basic assumptions. Among ttre tey assumptions
underlying the health risk assessment area:

l. Human toxicity from air pollution is additive rather than synergistic.
2. Animal toxicity data can be readily extrapolated to humans.

' Iluman discase due to exp(Nure to multiple toxic pollutants may be synergistic

4 Air Toxics Hot Spots Program Risk Assessment Guidelines . The Air Toxics Hot spots progran Guidance Mamnl
for Prepration of Health RiskAssessments. August 2003. CalifomiaEpA.



The potential for multiplg and varied air pollutants to act synergistically, rather than additively as
assumed by the CEC health risk assessmen! requires that an analysis ofthe overall toxic burden
associated with this Hayward location be perforrned. Low-income minority populations have
historically been exposed to a much higher burden of environmental toxicity. 'fhe brief CEC
environmental justice analysis does not quantifu or otherwise assess the cumulative burden of
toxicity in the vicinity of the proposed site.

o Animal toxicity data may be a poor prory for human health effects
There are very few in vivo studies that are designed to establish a safe threshold for human
exposure to air pollution, in facf a recent sfudy by Harvard cardiovascular researchers looking at
seven U.S. cities documents a direct association between particulate air pollution and acute
hospitalizations for congestive heart failures.s This effeais seen below th. ,oo"rrt levels set by
US EPA. Relative exposure limits established in animal models must be interpreted with a great
deal of caution when deciding whether new sources of pollution should be sited in low income
minority communities.

o Detailed' publicly available and published data exists with which CEC staffcould
conduct a mone complete and appropriate environmental justice ana$sis

Alameda County Public Health Department maintains and pubts[es detailed age- and race-
specific geographic morbidity and mortality data on asthma" chronic obskuctivi pulmonary
disease, cardiovascular disease, and lung cancer for the @uU, the city of Hayward and for
smaller geographic areas includngzip code and census tract. CEC staffdid not contact Alameda
County Public Health Departrnent to obtain critical data on chronic obstructive pulmonary
disease, cardiovascular disease, or congestive heart failure. CEC staffdid cite Alameda iounty
Public Health Deparkrtent data on asthma in its public health section, however, the CEC staff
report ignores data related to these other serious respiratory and cardiovascular conditions that
are known to be associated with ambient air pollution and help more fully characterize the
vulnerability ofthe population residing in the shadow ofthis proposed siie.

"An environmental injustice exists when members of disadvantaged, ethnic, minority or other
groups suffer disproportionately atthe local, regional (sub-national), or national levels from
environmental risks or hazards, and/or suffer disproportionately from violations of fundamental
human rights as a result of environmental factorg and/or denied access to environmental
inveshnents, benefits, and/or natural resourceq and/or are denied acoess to information; and/or
participation in decision tnaking; and/or access to justice in environment-related matters.'6 The
CEC staffanalysis largely ignores profoundly important questions of environmental justice and
in so doing contributes to the unfortunate and widely tep,rdiated legacy of racial and class-based
discrimination that coltinues to shape the pattern and burden of dis-ease that compromise the
qualtty of life of residen8 in the vicinity ofthe proposed power plant site. Ahmida County
PubJic Health D€parhnent strongly opposes decision-making based on such an inadequate
analysis of critical environmental justice considerations.

s Particulate air pollution and hospital admissions for congestive heart failure in seven United Staoes cities.
wellenius GA, schwartz J, Mittleman MA- Am J Cardiol- 2fi)6 Feb l;vl(3):404-g.
" European Workshop on Environmental Justice (Budapes! Oecember Z0bj)



Attachments

llortality rates, 1999-2OO 1
within a 3-mile radius of proposed site with Alameda county comparisons

Cause of Area 3-Yr Rate**
All Causes 3 Mile Radius 2,492 888.4

792.3Alameda Cou
Chronic Lower Respiratory Disease 3 Mile Radius

29
155 54.8

38.4
Coronary Heart Disease 3 Mile Radius

r.387
589 2t6.4

6.769 1
*Statistically signmcant difference at the p<=.05 level.**Rates are age adjusted by the direct method to the 2ooo US standard populauon.

Hospitalization Rates, 2(Xl3-20Os
94544 and 94545 combined with Alameda county comparisons

Area 3-Yr Count Ratex*
Coronary Heart Disease 94544 & 94545 2,133 910.4

Afameda County 2O,7BO 507.5
Chronic Obstructive Pulmonary Disease 94544 & 94545

Alameda County 1 1
891
1 1 6

3L6.2 *
264.3

Congestive Heart Failure 94544 & 94545
Alameda
94544 & 94545
Alameda County

L,O24 397.7
295.3rt.9L4

531 r79.8Asthma

6.792 r57.3
*SbtisUcally significant difference at the p<=.95 lsvel.**Rates are age adjusted by the direct method to the 2ooo us standard population.
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Russell City Energy Centre 
Anticipated Yearly Operating Regime

6X16 Operation

Numbers for 2 turb NOx Total CO Total 
Number per Turbi Hours emissions lbs lbs Emissions lbs Lbs

Base/peak  Load Operation 5050 10100 16.5 166650 20 202000

Hot Starts 250 500 125 62500 720 360000

Warm Starts 50 100 125 12500 1225 122500  

Cold Starts 3 6 480 2880 5028 30168

Shutdowns 303 606 40 24240 106 64236

Total NOX in tons 134.385 Total CO in Tons 389.452

Limits 134.6 389.3
Base Load Operation

CO Hot start based on 50% of highest average Delta hot start which assumes 50% catalyst efficiency.
CO warm start based on 50% of max Delta hot start data.  
Shuttdown based on 50% of estimated shutdown data from engineering analysis.  

CO Start Values based on DEC values

CO avg Co max 50% reduction
2005 1309 1936 654.5 968
2006 1391 1863 695.5 931.5
2007 1402 2156 701 1078
2008 1437 2446 718.5 1223

average 1384.75 2100.25 692.375 1050.125

Engineering d   

Hot Start 1,291.7                   
Warm Start 2514
Shutdown 212



6X16 New Limits
Based on new CO and Nox start limit

Numbers for 2 turb NOx Total CO Total 
Number per Turbi Hours Emissions lbs lbs Emissions lbs Lbs

Base/peak  Load Operation 5050 10100 16.5 166650 10 101000

Hot Starts 250 500 95 47500 720 360000

Warm Starts 50 100 125 12500 1225 122500  

Cold Starts 3 6 480 2880 5028 30168

Shutdowns 303 606 40 24240 106 64236

Total NOX in tons 126.885 Total CO in Tons 338.952

Base Load Operation
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School of Law 

Environmental Law and Justice Clinic 

Mailing Address: 
536 Mission Street 
San Francisco, CA 
94105-2968 
 
Offices: 
62 First Street 
Suite 240 
San Francisco, CA 
tel:  (415) 442-6647 
fax: (415) 896-2450 
www.ggu.edu/law/eljc 

 
September 16, 2009 

 
By E-Mail and U.S. Mail 
weyman@baaqmd.gov 
Weyman Lee, P.E. 
Senior Air Quality Engineer 
Bay Area Air Quality Management District 
939 Ellis Street 
San Francisco, CA 94109 
 

Re: August 2009 Draft PSD Permit for Russell City Energy Center
 
Dear Mr. Lee: 
 
We are writing on behalf of Citizens Against Pollution (CAP) to provide supplemental 
comments on the draft prevention of significant deterioration (PSD) permit for the 
proposed Russell City Energy Center (RCEC). CAP appreciates that BAAQMD issued 
an Additional Statement of Basis for the changed draft permit conditions. Earthjustice 
is submitting a separate letter, also on behalf of CAP, and we are incorporating the 
comments in that letter by reference. 
 
As before, the draft permit once again fails to meet federal PSD, and therefore 
BAAQMD should not issue the permit as proposed. In addition to complying with the 
Clean Air Act’s PSD provisions, BAAQMD should take care to ensure compliance 
with the nonattainment new source review (NSR) requirements. BAAQMD has failed 
in responding to CAP’s comments as to NSR even though BAAQMD has a regulatory 
responsibility over the Act’s NSR requirements. BAAQMD’s statement – that any 
appeal period for challenging the NSR provisions has expired – is irresponsible. The 
public who will bear the burden of breathing pollution from the proposed power plant 
deserves a meaningful response, not a legalistic and technical response. BAAQMD 
should provide a response befitting its role as a public health and regulatory agency 
with the responsibility over NSR compliance, particularly given that asthma is a serious 
concern to residents nearby and students at Chabot-Las Positas Community College 
District, and asthmatics are susceptible to adverse health impacts from exposure to 
ground-level ozone, a pollutant governed by the NSR provisions. 
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I. THE DISTRICT’S BACT ANALYSIS SUFFERS FROM THE 
FUNDAMENTAL MISTAKE THAT ACHIEVABLE MEANS 
ACHIEVED LIMITS (WITH OPERATING DATA OVER A LONG 
TIME, PLUS A LARGE COMPLIANCE MARGIN). 

The Supreme Court has noted that in establishing National Ambient Air Quality 
Standards, the Clean Air Act amendments were intended to be “technology-forcing.” 
Train v. Natural Resources Defense Council, 421 U.S. 60, 91 (1975). The Act’s 
requirements “are expressly designed to force regulated sources to develop pollution 
control devices that might at the time appear to be economically or technologically 
infeasible.” Union Elec. Co. v. E.P.A., 427 U.S. 246, 257 (1976). Consistent with the 
Act, BACT is thus “principally a technology-forcing measure that is intended to foster 
rapid adoption of improvements in control technology.” In re: Columbia Gulf 
Transmission, 1989 EPA App. LEXIS 26, *10. See also In re: Tennessee Valley Auth., 
2000 EPA App. LEXIS 25, *78-79 (“the program Congress established was particularly 
aggressive in its pursuit of state-of-the-art technology at newly constructed sources”). 
Thus, the best achieved control technology is not necessarily the best achievable 
technology, and therefore does not constitute BACT.  

The proposed emissions are not technology forcing and therefore do not comply with 
the Act’s BACT requirements. In determining BACT limits, the District improperly 
relied not only on emissions limits achieved at existing facilities but on maximum 
achieved limits. Moreover, the District added a “compliance margin” of unexplained 
origin on top of those maximum achieved emissions limits. In so doing, BAAQMD 
rejected realistically achievable limits. It is hard to imagine how technological 
improvements envisioned by BACT requirements would ever be incorporated into new 
sources, if permitting authorities solely rely on maximum achieved emissions, with a 
wide compliance margin, to set BACT. The District’s BACT analysis suffers from this 
defect throughout. 

A. CO Limits 

BAAQMD examined the permit conditions for several other facilities, and concluded 
that 2.0 ppm was the “emerging consensus” and seemingly achievable. Additional 
Statement of Basis for Draft Federal “Prevention of Significant Deterioration” Permit 
(August 3, 2009) [ASOB] at 47, available at 
http://www.baaqmd.gov/pmt/public_notices/2008/15487/index.htm. This determination 
was based on already existing facilities, however, and ignores that lower BACT limits 
for CO have been issued to other similar facilities, such as Kleen Energy Systems and 
CPV Waren. Id. Again, it is improper to rely on an assumption that the lowest achieved 
limits are the lowest achievable.  

BAAQMD justifies ignoring the lower limits in existing permits by explaining that “the 
mere issuance of a permit [does not establish] that limit as BACT, without some further 
demonstration that the limit is achievable.” Id. BAAQMD states that facilities with 
lower CO limits are not yet built, and therefore there is no operating data on which to 
determine achievability. Id. 
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The District has misapprehended its burden. To reject existing limits as BACT, the 
District must do more: “a permit requiring the application of a certain technology or 
emission limit to be achieved for such technology usually is sufficient justification to 
assume the technical feasibility of that technology or emission limit.” New Source 
Review Workshop Manual (Draft Oct, 1990) [NSR Manual], at B.7. The NSR Manual 
explains that, where a permit limit has been established elsewhere, a permitting agency 
must rely on more than simply that there are no operating data to reject the limit:  

A demonstration of technical infeasibility should be clearly documented 
and should show, based on physical, chemical, and engineering 
principles, that technical difficulties would preclude [implementation]. 

For example, in cases where the level of control in a permit is not 
expected to be achieved in practice (e.g., . . . the project was canceled, or 
every operating source at that permitted level has been physically unable 
to achieve compliance with the limit), and supporting documentation 
showing why such limits are not technically feasible is provided, the 
level of control . . . may be eliminated from further consideration.  

NSR Manual at B.7.  

The Manual goes on to give other examples of circumstances where a limit higher than 
has previously been required may be appropriate, id. at B.23: 

[T]he consideration of a lower level of control for a given technology 
may be warranted in cases where past decisions involved different 
source types [or] where the applicant can demonstrate to the satisfaction 
of the permit agency that other considerations show the need to evaluate 
the control alternatives at a lower level of effectiveness. 

Manufacturers’ data, engineering estimates and the experience of other 
sources provide the basis for determining achievable limits. 

[I]t is presumed that the source can achieve the same emission reduction 
level as another source unless the applicant demonstrates that there are 
source-specific factors or other relevant information that provide a 
technical, economic, energy or environmental justification to do 
otherwise.  

Id. at B.24. 

Neither the applicant nor the District has met the burden that is required for a higher 
limit than that already contained in other permits. If the District could simply reject 
established permit limits because of lack of operating data, one could never rely on 
permit limits in proposed projects because operating data necessarily do not exist in 
those cases. But the regulations and the NSR Manual make clear that such permit limits 
are to be considered BACT. Thus, the absence of operating data alone is not an 
adequate justification for rejecting such limits as BACT. That approach indeed makes 
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sense: BACT is not backward looking, based on operating data of other facilities. It is 
intended to be technology forcing, focused on the best technology for pollution control.  

B. PM Limits 

In determining the BACT limit for particulate matter (PM), BAAQMD relied on testing 
from similar facilities to determine BACT to be 7.5 lb/hr. ASOB at 51. The average PM 
emissions from these source tests varied from 4.58 lb/hr to 10.65 lb/hr. Id. BAAQMD 
eliminated the highest 5% of the test results, believing them to be anomalies, and based 
BACT on the remaining 95% of results, but the District does not explain the basis for 
choosing this percentage. Id. Again, neither the applicant nor the District has pointed to 
any source-specific factors for relying on such a lenient standard. See NSR Manual at 
B.7, B.23-24. 

Furthermore, total PM emissions from certain facilities – which were built long ago – 
were well below the 7.5 lb/hr limit, which the District determines is BACT. See 
“Summary of Filterable PM10” (the spreadsheet referenced in ASOB at 51 n.98). The 
District has not explained why a newly proposed facility could not meet the lower 
range of those emissions.  

Once again, BACT cannot properly be determined based solely on the operating data of 
facilities that have been built long ago. In addition, BACT cannot ignore the lowest 
limit currently achieved by such power plants. 

C. GHG Limits 

The facility is estimated to emit nearly 2 million metric tons per year of CO2 
equivalents. ASOB at 27. The emission limits for GHGs are set assuming 
approximately 9% total degradation over the lifetime of the equipment. Id. at 28. What 
is the basis for this large degradation figure?  

II. THE DISTRICT’S BACT ANALYSIS FOR STARTUP AND 
SHUTDOWN DOES NOT COMPLY WITH PSD AND NSR 
REQUIREMENTS. 

A. Startup and Shutdown Emissions Limits Are Backward Looking 
Rather than Technology Forcing and Therefore Do Not Comply with 
the Clean Air Act’s BACT Requirements. 

As with other limits, in determining startup NOx limits, BAAQMD improperly relied 
on maximum limits achieved at existing facilities and added a compliance margin. In so 
doing, BAAQMD rejected realistically achievable limits set at other facilities.  

1. NOx Limits 

Cold Startup Limits 

In determining the NOx startup limits (as NO2), BAAQMD dismissed limits that have 
been achieved in fact and are lower than the proposed limit of 480 lbs. per startup 
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event. The facilities, even those where construction commenced as long ago as 2000, 
have demonstrated that they can emit as low as 86 pounds. See Statement of Basis for 
Draft Amended Federal “Prevention of Significant Deterioration” Permit (Dec. 8, 
2008), [SOB] at 45, available at 
http://www.baaqmd.gov/pmt/public_notices/2008/15487/index.htm. The average 
emissions per startup event are in the range of 183 to 193 lbs. See ASOB at 61. The 
proposed limit of 480 lbs is in fact the second highest emissions demonstrated at Sutter, 
which commenced construction in 1999. SOB at 45. In explaining its rejection of lower 
emissions performance levels in the range, BAAQMD states that a compliance margin 
is reasonable to “accommodate the variability in emissions among startup events over 
time.” ASOB at 62. BAAQMD’s analysis, however, makes no effort to determine any 
cause of such variability, such as practices that might have contributed to the range.  

BAAQMD’s analysis does not meet BACT requirements because it fails to demonstrate 
that there are “source-specific factors or other relevant information that provide a 
technical, economic, energy or environmental justification” to increase the limit from 
the emissions levels in the lower range of those that are achieved in fact by other power 
plants. NSR Manual at B.24 (“Control Techniques with a Wide Range of Emissions 
Performance Levels”). There is nothing in the SOB or the ASOB that attempts a 
source-specific explanation other than the unexplained need to provide a compliance 
margin. BAAQMD fails even to explain why the margin must be so wide, or why 
BAAQMD could not have set both an average and maximum emissions limit, rather 
than a limit that is effectively a maximum limit that is generally higher than all of the 
maximum emissions.1  

Hot Startup Limits 

As with cold startup limits, the District ignored average emissions from even the 2000-
vintage plants like Delta (25 to 29.8 lbs) to set the proposed limit at 95 lbs. ASOB at 
62-63.2 Rather, the District relied on maximum emissions and then provided an 
unexplained margin to set BACT. The proposed limit is thus three times the average 
NOx emissions. And yet there is no justification provided for this large margin. For all 
of the reasons that the District failed to comply with BACT requirements as to cold 

                                                 
1 The data BAAQMD has gathered for cold startup emissions (lbs per startup) from vintage power plants 
(other than Palomar, which is of more recent vintage) are summarized as follows: 
 
Power Plant Average Emissions Maximum Emissions 
RECE ----- 480 
Palomar 182.8 375 or 437, depending on 

calculation 
Metcalf 185 (low of 86, SOB) 281 
Delta 193 (low of 86, SOB) 335 
Sutter (271-499, with 480 being 
the highest) 

  

 
2 When we refer to commencement of construction dates of other power plants in California, we have 
drawn that information from the website maintained by the California Energy Commission. See 
http://www.energy.ca.gov/sitingcases/all_projects.html. 
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startup limits, the District has failed to comply with BACT requirements as to hot 
startup limits. 

2. Use of Auxiliary Boiler 

BAAQMD rejects auxiliary boilers as BACT, even though they are demonstrated as 
feasible since they are used at the Lake Side and Caithness plants, and “data show that 
using the auxiliary boiler will reduce fuel usage (and consequently emissions) by 
approximately 18% for warm startups and approximately 31% for cold startups.” 
ASOB at 69.  

BAAQMD’s explanation for rejecting the use of auxiliary boilers is its cost-
effectiveness analysis. The analysis does not comply with BACT requirements because 
it is based on a faulty and baseless assumption about the number of cold startups and 
warm startups. BAAQMD assumes “an annual operating profile containing 6 cold 
startups and 100 warmup startups.” ASOB at 69. But there is no limit to startup and 
shutdown events, and therefore it is unclear how the District derived these numbers. 
Even assuming that daily NOx and CO limits provide an upper limit to the number of 
daily startup events, calculations show that CO limits prove to be the more limiting 
factor. (The maximum daily CO limit divided by the maximum CO emissions from a 
startup and shutdown event yields 2.8 startup and shutdown events. Assuming 2 startup 
and shutdown events per day there could be far more than 700 warm startup and 
shutdowns per year. Since the District’s data show that not all startup events produce 
the maximum emissions proposed in the draft permit, 700 warm startup and shutdowns 
are rather conservative as an estimate.)  

Thus, the assumption on which BAAQMD relies to calculate the cost-effectiveness is 
faulty, and the District’s BACT analysis therefore does not meet the BACT 
requirements of the Act. 

3. Flex Plant 10 Technology 

BAAQMD claims that Flex Plant 10 technology is inappropriate because it is for 
peaking to intermediate-duty baseload operations. This claim begs the question. Neither 
the applicant nor the District has provided a credible startup and shutdown scenario. 
Various scenarios are possible: from two daily startup and shutdown of varying kinds 
(cold, warm, or hot); 52 cold starts and 260 hot starts per year; and 365 hot startups and 
shutdowns per year. See our comments dated February 5, 2009; see also CEC Staff 
Assessment - Part 1 and 2 Combined (June 29, 2007), available at 
http://www.energy.ca.gov/2007publications/CEC-700-2007-005/CEC-700-2007-005-
FSA.PDF, at 4.1-8. The District has now added another scenario, although without any 
reference to its source: 6 cold startups and 100 warm startups. ASOB at 69. Unless 
there is a credible determination of the likely scenario of startup and shutdown events, 
no one can legitimately evaluate which technology should be applied to achieve the 
lowest emissions mandated by BACT requirements. 

4. Startup and Shutdown Durations 
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BAAQMD argues that startup and shutdown durations are not subject to BACT 
requirements. ASOB at 66. On the contrary, such durations should be subject to BACT 
because they are a “devise or technique” (BAAQMD Regulation 2-2-206) or a method, 
system, work practice, or operational standard (NSR Manual at B.1-B.2) and therefore 
are covered in the definition of BACT.  

Despite its initial argument that startup and shutdown durations are not subject to 
BACT, BAAQMD nevertheless has provided a substantive reason for failing to set the 
durations as permit limits or to set shorter durations. BAAQMD explains that the 
emissions limits are regardless of the duration of the startup and shutdown events and 
therefore the duration should not matter.  

BAAQMD is right on this matter only if the hourly emissions during a shorter startup 
duration are higher than the hourly emissions during a longer duration. The District has 
provided nothing to back up this assumption.3 Indeed, logic would dictate that a longer 
startup duration means that the limits applicable during normal operations do not apply 
for that much longer. As the District has acknowledged, “there may be partial or no 
abatement for NOx and Co for a portion of the startup period.” SOB at 38; see also 
2007 CEC Staff Report at 4.1-8 (“hourly start-up emissions rates are six, seven and 68 
times higher than normal operations for NOx, POC and CO, respectively”). Thus, the 
District’s assumption that the duration has no impact on the emissions limit is 
unsupported. (If the District is right, why did the Colusa permit pick the shorter 
duration?) 

In fact, if durations are not set based on what the best technology can achieve, how will 
the District be able to know when the pollution controls can work at its optimum and 
therefore the source should comply with limits applicable during non-startup 
operations?  

BAAQMD also states that the shorter startup duration in the Colusa permit does 
not provide any “hard evidence” on which to conclude that such durations are 
achievable. ASOB at 67 n.119. BAAQMD states that there are no actual 
operating data showing that the limits are achievable and that the permitting 
agency explained that the “limits might not turn out to be achievable,” and if so 
they will be reevaluated. Id. Based on this explanation, BAAQMD fails to set a 
shorter startup duration. More is necessary to come to that conclusion, 
according to the NSR Manual. See NSR Manual at B.7.  

 
3 The following example illustrates this problem. The first scenario makes the assumption the District 
makes. 
 

 1st Hr. 2d Hr 3d Hr Total Emissions 
2 hours of startup  95/2 = 47.5 95/2 = 47.5 16.5 111.5 lbs 
3 hours of startup 95/3 = 31.7 95/3 = 31.7 95/3 = 31.7 95 lbs 

 
If, however, the two hours of startup, the emissions are the same as the hourly rates of 31.7 lb, then the 
total emission equal 70.9 lbs [that is, 31.7+31.7+16.5), which is less than 95 lbs.  
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BAAQMD has documented only speculation. BAAQMD has not documented that 
equipment that meets BACT is physically unable to achieve a shorter startup duration. 
On the contrary, the NSR Manual dictates that the Colusa permit is sufficient 
justification to assume the technical feasibility of the shorter duration.  

B. CEC’s Staff Analysis 

The District’s protestations to the contrary, the BACT analysis is skewed to retaining 
the applicant’s equipment, which it already has purchased without ever having had a 
valid PSD permit. The District should in fact review the CEC’s staff analysis about the 
various alternative equipment and explain the differences in the two agencies’ 
positions.  

For example, the CEC staff opined that because of high startup emissions, various 
alternatives be implemented: 

Staff found that if the project used the Siemens-Westinghouse Benson 
Once-Through boiler technology, start-up and shutdown emissions 
would be significantly reduced . . . . Alternatively, some projects have 
incorporated an auxiliary boiler or solar array to provide steam that can 
shorten start-up times. 

According to a vendor of this technology, the Siemens-Westinghouse, 
Benson Once-Through or Fast-Start technology can be designed to fit 
the proposed 501 FD combustion turbines without additional capital 
costs above that of the standard, off-the-shelf, HRSG that the project 
owner has proposed. If the project is built with the aforementioned Fast-
Start technology, the project start-up NOx emissions are expected to be 
reduced . . . to 22 lbs for each cold start-up event, and . . . 28 lbs for hot 
or warm start-up events. This represents a 95 percent and 88 percent 
emission reduction of NOx for cold, and hot or warm start-up events, 
respectively. 

CEC Staff Report at 4.1-8 to 9; see also discussion on Palomar. 

III. DRY COOLING SHOULD HAVE BEEN CONSIDERED IN THE 
COOLING TOWER ANALYSIS. 

Nowhere does the District analyze whether dry cooling should be considered BACT. 
The District simply states that the applicant is proposing to use a wet cooling tower 
system and does not evaluate alternative technologies. As the District’s Air Pollution 
Control Officer has stated, however, either dry cooling or wet/dry cooling would be 
technically feasible. See letter from Jack P. Broadbent to Bruce Wolfe, Executive 
Officer, San Francisco Bay Regional Water Quality Control Board, dated September 
25, 2006 (attached). “[U]nlike dry cooling, wet/dry cooling uses an evaporative cooling 
process that vents vapor containing fine particulate matter (PM10) to the atmosphere.” 
Id. The draft permit fails to meet BACT requirements without the required analysis of 
alternatives to wet cooling. 
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IV. THE DISTRICT SHOULD REDO ANY NONATTAINMENT NSR 
REVIEW THAT IS MORE THAN 18 MONTHS OLD.   

The District fails to respond to any comments about non-attainment NSR. The District 
ought to respond to public comments in a timely fashion. If the District believes that it 
should respond outside of the PSD process, that would be acceptable to Citizens 
Against Pollution. But the District must respond.  

We look forward to your responses to our comments.  Thank you for considering them. 

Very truly yours,  
 
/s/ Helen Kang  
 
/s/ Eric Kaplan 
 
Helen Kang 
Eric Kaplan 
John Harrington 
Shufan Sung 
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