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Eurika Durr, Clerk of the Board
Environmental Appeals Board
U. §. Environmental Protection Agency
Colorado Building

1341 G Street, N.W._, Suite 600
Washington, D.C. 20005

Re:  Inre Peabody Western Coal Company, CAA Appeal No, 10-81;
Dear Ms. Durr:

On behalf of Peabody Western Coal Company, 1 have enclosed the original and five
copics of each of the following documents for filing in the shove-referenced matter:

s Peabody Western Coal Company’s (“Peabady’s™) Motion for Leave to File a Burreply o
Navajo Nation EPA’s (“NNEPA’s™) Reply to Peabody’s Response to NNEPA’s Motion
for Voluntary Remand,

+ Peabody Western Coal Company’s (“Peabody’s™) Surreply to Navajo Nation EPA’s
(“NIREPA’s™} Reply 1o Peabody’s Response to NNEPA’s Motion for Voluntary Remand;

¢ Peabody Western Coal Company’s Motion for L.eave 1o File a Response to United States

Environmental Protection Agency Region IX's dmicus Curiae Brief Moving for a Stay of

¢ the Proceedings, or in the Alternative, Secking that the Board Grant Navajo Nation

Environmental Protection Agency’s Motion for Voluntary Remand; and

* Peabody Western Coal Company’s Response to United States Environmental Protection
Ageney Region [X's dmicus Curiae Brief Moving for a Stay of the Proceedings, or in the
Alternative, Seeking that the Board Grant Navgjo Nation Environmental Protection
Agency’s Motion for Voluntary Remand,

Please do not hesitate to contact me at (804) 746-4501 if you bave any questions or
conceens about the enclosed.
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BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENGY ws 9 04 4. 75
WASHINGTON, D.C.

THYIR, APPEALS BOARD

In re:
Peabody Western Coal Company CAA Appeal No. 10-01

CAA Permit No. NN-OP-08-010

it St g ket g s’ St

PEABODY WESTERN COAL COMPANY’S {(“PEABQO ]
JO FILE A SURREPLY TO NAVAJO NATION EPA’S (“NNEPA’S”) RE}’LY TO

FEABODY’S RESPONSE TO NNEPA’S MOTION FOR VOLUNTARY REMAND

The Navajo Nation EPA has requested the Environmental Appeals Board ("EAB” or the

“Board”™) to voluntarily remand the part 71 federsl operating permit issued by the NNEPA for the
Black Mesa Complex owned and operated by the Petitioner, Peabody Western Coal Company
{“Peabody™ or the “Company”}. Motion of the Navajo Nation EPA for Voluntary Remand and
Memorandum in Support of Motion (“Motion for Remand”) (May 28, 2010). Pesbody has filed
its response in opposition to the Motion for Remand. Pgabody Western Coal Company’s
Response to the Navajo Nation EPA’s Motion for Voluntary Remand and Memorandum in
Support of Motion ("Peabody’s Response™) (June {1, 2010).

The Board has now granted NWEPA’s Motion for Leave to File a Reply to Peabody’s
Response.  Order Granting Extension of Time for NNEPA to File Response, Granting NNEPA’s
Motion to File Reply to Oppaosition to Motion for Volumtary Remand and Granting EPA Region
%’s Motion to File Amicus Brief (July 2, 2018}, Attached to NNEPA’s Motion was the Navajo

Nation EPA’s Reply to Peabody Western Coal Company’s Response to Mofion for Voluntary




Remand (“NNEPA’s Reply”) (June 24, 2010). Peabody Western Coal Company, by and through
its undersigned attomeys, hereby files this Motion for Leave to File a Surreply, accompanied by
the proposed Surreply, and states the following in support of this Motion;

1. In its Reply, NNEPA asserts that Pesbody’s Response to the Motion for Remand
impermissibly raises for the first time the question of whether NNEPA may use the procedures
of its Navajo Nation Operating Permit Regulations (‘NNOPR”} o process the part 71 permt that
ts the subject of this proceeding. That NNEPA claim mischaracterizes the single, underlying
legal issue that Peabody has consistently raised not only during the NNEPA’s process for issuing
that permit but also throughout this proceeding.

2, In us Reply, NNEPA asserts incorrectly that the Delegation Agreement authorizes
NNEPA’s use of NNOPR permit procedures when administering the delegated part 71 program.
Furthermore, Peabody did not challenge that Agreement because it 1s pot an EPA rulemaking
that has the force of law under the Clean Air Act.

3. In its Reply, NNEPA incorrectly argues that it is not precluded from using its own
permitiing procedures when administering the delegated part 71 program.

4. In its Reply, NNEPA’s arpument in support of its Maotien for Remand continues
o lack the necessary level of specificity for the Board to objectively determine whether good
capse exists 10 justify the requested remand.

5. In its Reply, NINEPA for the first time supports the Board’s stay of this
procecding as an alternative to its request for remand, and Peabody seeks to reply to that
proposed alternative,

WHEREFORE, for the reasons stated above, Peabody respectfully requests the Board to

grant this Metion for Leave to File a Surreply to NNEPA's Reply.



Counsel for NNEPA has advised counsel for Peabody that NNEPA objects to this Motion
because NNEPA does not see the need for extra briefing on NNEPA’s Motion for Voluntary

Remand and because there is no provision for g surreply in any of the Board's rules.

Respectfully submitted,

R

Jofin R. Cline

John R. Chne, PLLC

P. O Box 13475

Richmond, Virginia 23227
(804) 746-4501 (direct & fax)
john@johnclinelaw com

Peter 8. Glaser

Troutman Sanders LLP

401 9™ Street, N.W., Suite 1000
Washington, D.C. 20004-2134
{202) 274-2998

{203) 654-5611 (fax)

ATTORNEYS FOR PETITIONER
PEABODY WESTERN COAL COMPANY
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CERTIFICATE OF SERVICE

1 hereby certify that a copy of the foregoing PEABODY WESTERN COAL

COMPANY’S ("PEABODY’'S”) MOTION FOR LEAVE TO FILE A SURREPLY TO

NAVAJO NATION EPA’S ("NNEPA’S™ REPLY TO PEABODY’S RESPONSE TO

NNEPA’S MOTION FOR VOLUNTARY REMAND in the matter of In re Peabody Western

Coal Company, CAA Appeal No. 10-01, was served by United States First Class Mail, postage

prepaid, on each of the following persons this 8% day of July, 2010:

S E. Grant, Esq.

Neordhaus Law Fum, LLP

1401 K Street, NW _ Suite 801
Washington, D.C. 20003

Anthony Aguirre, Assistant Attorney General
Navajo Nation Department of Justice

P. O. Box 2010

Window Rock, Arizona 86515

Stephen B. Ersitty, Executive Director

Navajo Nation Enviroomental Protection Agency
B O Box 339

Window Rock, Arizong 86515

Nancy 1. Marvel, Regional Counsel

Ivan Lisben, Assistant Regional Counsel

U.S. Environmental Protection Agency, Region [X
7S Hawthorne Street

San Francisco, California 94108

Q;:C.a .

{:‘éln R. Cline
Attorney for Petitioner

Date: g}mﬁ, & Zoro
7 77




BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGEN(

WASHIRGTON, D.C.,
ERVIR. APPEALS BOARD
)
In re: )
)
Peabody Western Coal Company ) CAA Appeal No. 10-01
)
CAA Permit No. NN-OP-08.010 )
}

“NNEPA'S MOTION FOR VOLUNTARY R m

BACKGROUND

The Environmental Appeals Board (“EAB” or the “Board”} recently approved for
submittal in this proceeding the Navajo Nation EPA’s Reply to Peabody Western Coal
Company’s Response to Motion for Volumary Remand {* NNEPA Reply”™) (June 24, 2010).
Order Granting Extension of Time for NNEPA to File Response, Granting NNEPA's Motion to
File Reply to Opposition to Mation for Voluntary Remand and Granting EPA Region 9's Motion
to File Amicus Brief (July 2, 2010). The NNEPA Reply (1) mischaracterizes an argument in
Peabody’s Response to NNEPA’s Motion for Remand as different from an argument in the
Company’s Petition for Review, {2} incorrectly describes the legal nature and effect of the
Delegation Agreement between EPA Region IX and NNEPA, and (3) wrongly argues that

NNEPA is authorized “to follow #ts own permit processing procedures when administering a

delegated part 71 program.”



Peabody’s Surreply addresses these defects and demonstrates further why NNEPA’'s
Motion for Remand must be denied  Indeed, a;e. discussed below, the NWNEPA Reply further
highlights NNEPA's misunderstanding of the hmitations on its Tnbal authonty when
administering g part 71 federal permit program under a delegation of authority.

In addition, this Surreply addresses the NNEPA Reply's endorsement of a stay in this
proceeding as an alternative to the originally requested remand.  As Peabody has informed the
Board previously, for purposes of aiding the ultimate resolution of this case, Peabody does not
appose a brief stay of this proceeding, subject to specific conditions, so that NNEPA can
potentially make changes to the permit. Peabody Western Coal Company’s Response to, and
Conditional Support of, Motion of Navajo Nation EPA for Extension of Time to File Response
to Peabody Western Coal Company’s Petition for Review {(June 29, 2010). Peabody does not
believe that any of the changes that NNEPA conternplates will cure the legal defects that
Peabody bas identified in the permit. However, it may be that the best way to prove Peabody’s
point in thig regard is to briefly stay this proceeding so that NNEPA can make the changes it
wishes 10 make, provided that NNEPA acts quickly and subject to the conditions that Peabody
identified to ensure that the case is not unduly delayed. This case could then be resumed with
the revised permit before the Board.

ARGUMENT
I NNEPA’S MOTION FOR REMAND MUST BE DENIED BECAUSE 1TS
MISUNDERSTANDING OF THE LIMITATIONS ON TRIBAL

AUTHORITY AS A PART 71 DELEGATE AGENCY WILL CONTINUE
TO PERMEATE NNEPA-INTENDED PERMIT REVISIONS.

Al Peabody’s Response to the Motion for Remand Dees Not Raise an
Issue Different from the Issue Raised in the Company’s Petition.

Peabody disputes the NNEPA Reply’s assertion that “there is nothing that would allow

PWC to raise for the first time here the propriety of using the NNOPR permit procedures.”
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NNEPA Reply at 5 In its Motion for Remand, NNEPA repeatedly stated its intent, upon
remand, to “reopen and revise . . . portions of the permit.” NNEPA Motion for Remand at 2; id.
at 4. Tn particular, NNEPA's Remand Motion stated that it would reopen the part 71 permit in
accordance with the procedures at NNOPR § 406. Zd at 4. NNEPA’s Remand Moetion also
stated that it wonld notice the drafl revised permit for public comment in keeping with
procedures at NNOPR. § 403(B)-(ID). %Z Inasmuch as NREPA’s Motion for Remand committed
to a reliance on specific NNOPR permit procedures that are also specific conditions in the
permit, which Peabody’s Petition for Review has previously challenged, there is na reason why
Peabody’s Response 1o the Motion for Remand cannot address that Motion’s stated intent to use
those NNOPR permit procedures.

Furthermore, the NNEPA Reply asserts that Pesbody’s Petition only challenges the
permit’s inclusion of conditions based on NNOPR, Therefore, as NNEPA argues, the
Company’s Response in opposition 1o 2 remand of the permit cannot now lawiully raise a new
challenge, i¢., whether NNEPA’s use of the NNOPR to process that permit is lawfisl. NNEPA
Reply at 4. However, NNEPA's Reply that juxtaposes those two allegedly different challenges
by Peabody does little more than create an artificial distinction without a real difference.

Peabody’s Petition for Review “challenges NNEPA’s inclusior of requirements from the
[INNOPR] as conditions in the Permit.” Petition at 1. In panicular, one of the permit conditions
challenged by the Petition is Condition V.1 which authorizes the NNEPA to reopen the part 71
permit for cause in accordance with the procedures at NNOPR § 406. Similarly, the Petition
challenges the permil’s inchusion of Conditions IVH, VI and IV.K which authorize the

NNEPA to revise the permit using, respectively, procedures for administrative permt



amendments at NNOPR § 405(C), procedures for minor permit modifications at NNOPR
§ 405(D} and procedures for significant permit modifications at NNOPR § 405(E).

As those examples illustrate, Peabody’s Petition chalienges the permit’s inclusion of
conditions based on NNOPR because those conditions require, among other things, permit
reopening and different types of permit revisions in accordance with NNOPR procedures.
Peabody has consistently maintained that NNEPA as a delegate agency under the Clean Ar Act
is required tw reopen and revise the subject part 71 federal permit only in accordance with part 71
federal procedurss.

Contrary 1o the NNEPA Reply, Peabody has not “raiseld] for the first time here the
propriety of using the KMOPR permit procedires.” NNEPA’s Reply at 5. Instead, Peabody’s
Petition challenges not only the propriety of using the NNOPR permit procedures but also the
propriety of using any other NNOPR requirernents that are included in that permit when
administering the part 71 federal permit in accordance with a delegation of part 71 authonty.
Indeed, in its earlier cornments on the draft part 71 permit issued by NNEPA, Peabody stated that
“the NNOPR does not provide austhority for any requirement within the Part 71 permit[,]”
Petition, Ex. C at 4. “[Alny requirement within the Part 71 permit” clearly included those permit
conditions, challenged by Peabody’s Petition, that required the use of NNOPR permit
procedures,

B. NMEPA Misconstrues the Legal Nature and Effect of the Delegation
of Aathority Agreement.

1. The terms and conditions of the Delegation Agreement are not
legally enforceable under the Clean Air Act.

The NKEPA Reply at page 6 states that the Delegation of Authonty Agreement between

EPA Region IX and NNEPA “contemplaies NNEPA's use of the NNOPR for permit




processing.” The WNEPA Reply at page 7 recites how that Agreement became effective on
October 15, 2004 and was subsequently noticed in the Federal Register, but “PWCC did not
challenge the Agreement.”

The reason that Peabody never challenged the Delegation Agreement is straightforward,
i.¢., because that Agreement was not an EPA rulemaking that was subject to public comment. In
developing the part 71 regulations, EPA deliberately chose to “follow the procedures for
delegation agreements established for the PSD program under which EPA does not publish its
delegation agreements.” 61 Fed. Reg. 34,214 (July 1, 1996). As EPA explained,

Delegation agreements reflect the understanding of EPA and the

delegate agency as to thew respective responsibilities and are not

subject to any notice requirement.  This approach asllows EPA and the

delegate agency 10 modify their agreement as circumstances change,

without the burden of publishing a Federal Register notice.
Id. Thus, because it constitutes simply an agreement between two agencies rather than an EPA
rulemaking, the Delegation Agreement between Region IX and NNEPA states that “by entering
mnto this Delegation Agreement, neither NNEPA nor EPA intends to create a document that
creates any enforceable rights in third parties who are not signatories to the agreement.”
Petition, Ex Bat 2.

In sum, counter to NNEPA’s belief, the Delegation Agroement between NNEPA and
Region IX does not constitute an EPA rulemaking having the force of law under the Clean Air
Act. As a result, any authority which NNEPA alleges has been granted by that Delegation
Agreement is not enforceable under the Act. Thatis, the Delegation Agreement cannot, and does
not, authorize NNEPA’s use of NNOPR permit procedures when administering its part 71

responsibilities under the Clean Air Act,




2. NNEPA muost use federal part 71 procedures when
administering the part 71 program on behalf of EPA.

As a consequence of the Delegation Agreement, the NNEPA Reply at page 6 claims that
“NNEPA is not acting as a deputized agent of EPA in administering the Part 71 program, but
rather as an independent permitting agency required by EPA 1o have its own legal authorities.”
This statement alone is sufficient cause for the Board 10 deny NNEPA's Motion for Remand and
instead to resolve quickly the single legal issue presented by Peabody’s Petition, before NNEPA
issues any more permits or revises any existing permits under its delegation of part 71 suthority.
The NNEPA Reply plainly illustrates NNEPA's misunderstanding of the [egal effect of the
Delegation Agreement.

As peinted out above, the Delegation Agreement cannot, and does not, authorize NNEPA
to use its NNOPR permit procedures as “an independent permitting agency.” An agency that has
been delegated EPA authority to administer a part 71 program under the Clean Air Act must use
the federal procedures for processing part 71 permit applications. See Peabody’s Response to
Motion for Remand at 17-18 (quoting /r re West Suburban Recycling and Energy Center, LP., 6
E.AD. 692, 703-4 (1996) (finding a State agency's contention that its role in reviewing PSD
permit applications as a delegate agency requires the use of substantive and procedural
requirements of State law to be “both inexplicable and plaioly erroneous™)).

In order to be delegated part 71 authority, WNEPA had to demonstrate that #t has
adequate Tribal authority to carry out all aspects of the delegated part 71 program. 4G C¥R.
§ 71.10(a). That requirement, however, does not mean that NNEPA is allowed to base any
portion of g part 71 permit on that Tribal authority when it issues such a federal permit under its

deiegated federal authority. Rather, in order for EPA to delegate its federal part 71 authority,



EPA must first determine that any federsl permit that would be issued under that delegated
authority would also be a lawful act under the Tribe’s laws and regulations.

Thus, a part 71 permit issued under & delegation of federal authority and in accordance
with applicable federal permitting procedures will be enforceable under the Clean Air Act as
long as the delegate agency also bas concurrent authority under Tribal or State law 1o take such
action. The NNOPR’s incorporation of applicable part 71 regulations by reference would have
been a sufficient showing of adequate Tribal authority. 4 NNR 11-2H-704; NNOPR § 704, To
the extent that NNOPR actually provides specific permit procedures that parallel the federal part
71 procedures, those Tribal rules only serve as further assurance that NNEPA has adequate
Tribal authority to be delegated part 71 federal authority. However, under the Clean Air Act,
NNEPA has no authority to require the use of NNOPR permit procedures when processing a part
71 permit application or when revising a part 71 permit. Unless and until NNEPA understands
this critical limitation on the use of its Tribal authority when it administers the delegated part 71
federal program, the Board’s grant of NNEPA’s requested remand would be pointless.

. NNEPA Is Precluded from Using Its Own Reopening Procedures
When It Administers the Part 71 Program.

The NNEPA Reply asserts that the “question whether NNEPA may use the NNOPR
permitting procedures to reepen and revise the PWCC permit is not before the Board " KNEPA
Reply at 7. Peabody has demonstrated above, however, why that assertion is wrong. Peabody’s
Petition specifically challenges particular conditions in its NNEPA-issued permit that require
permit reopeming and permit revisions in accordance with NNOPR permitting  procedures.
Moreover, in its Motion for Remand, NNEPA expressly stated that, upon remand, it would
reopen and revise the permit in keeping with NNOPR permit procedures, and Peabody’s

Response to that Motion again challenges the use of those NNOPR permit procedures when
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administenng the part 71 federal permit for Black Mess Complex. In short, the “question
whether NNEPA may use the NNOPR permitting procedures to reopen and revise the PWCC
permit” is clearly before the Board at this time.

Even if that issue is before the Board, “NNEPA maintams that Part 71 requires NKEPA
to use its own permit processing procedures, and that EPA has confirmed that imerpreiation.”
NNEPA Reply at 7 (emphasis added). First, Peabody ig unaware that EPA has confirmed that
particular interpretation, but if that is indeed the case, then EPA’s action (presumably Region
1X’s) is all the more reason why the scope of NNEPA’s Tribal authority as a part 71 delegate
agency st be resoived at once by the Board.

Peabody concedes that a plausible interpretation of 40 CFR. § 71.7(f) could find that
either EPA or a permitting authorty delegated pursuant to § 71.10, such as NNEPA, could
reopen a part 71 permit by determining that cause exists to do so. But Peabody sivongly
disagrees with the NNEPA Reply at page 8 which states that “the permitting authority must have
its own reopening procedures to do s0.”

As explained above, a part 71 delegation of authority does not require the delegate
agency 1o “have its own reopening procedures.”™ Rather, the terms of that delegation require that
a reopening of a part 71 permit must be done in accordance with federal part 71 procedures. For
that reason, a delegate agency is not required to have its own reopening procedures, but instead
moust demonstrate that any permit reopening under part 71 would also be lawful under Tribal or
State faw. Once again, NNEPA’s misconception of the scope of its Tribal authority under a
delegated part 71 program is cause for the Board to deny NNEPA's requested remaod and

instead resolve that legal issue raised by Peabody’s Petition, before NNEPA takes any further




actions on the part 71 permits for Black Mesa Complex and other major sources on the Navajo
Reservation.

IV. THE NNEPA REPLY DOES NOT BOLSTER ITS MOTION FOR
REMAND,

The Board also recently approved for submittal in this proceeding the United States
Environmental Protection Agency Region IX's dmicus Curiae Brief Moving for a Stay in the
Proceedings, or in the Alternative, Seeking that the Board Grant Navajo Nation Environmental
Protection Agency’s Motion for Voluntary Remand ("Region 1X Amicus Brief”) (June 24,
2010). Order Granting Extension of Time for NNEPA to File Response, Granting NNEPA’s
Motion 1o File Reply to Oppaosition to Motion for Voluntary Remand and Granting EPA Regton
9's Motion to File Amicus Brief (July 2, 2010). The NNEPA Reply references Region IX's
speculation in its Amicus Brief that the permit revisions intended by NNEPA after the Board’s
requested remand “may address PWCC’s claims or change the analysis of these claims”
NNEPA Reply at 3 {citing Region IX Amicus Br. at 9) {emphasis added). Based solely on that
conjecture by Region IX, NNEPA opines that “[nlo further detail should be necessary” to
demonsirate good cause {or the requested remand.

NNEPA’s conclusory claim that “no further detail {regarding its reason for requesting a
remand] is necessary” lacks any persuasive support. Region IX has only suggested two possihle
reasons why NNEPA seeks a remand. In its Reply, however, NNEPA does not adopt either
reason as the basis for seeking a remand. Indeed, NNEPA has stated only that it seeks to make
“certain clarifications and corrections . . . to the permit conditions that PWCC contested n its
Petition for Review.” NNEPA Motion for Remand at 7.

The NNEPA Reply offers no proof that NNEPA’s intended “clarfications and

correchions” would actually be substantive revisions to the permit. Indeed, the imended revisions
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could just as well be ministerial types of changes that are not sufficient cause fo justify a remand.
The inescapable point is that the NNEPA Reply does not enhance NNEPA's earlier argument in
its Motion for Remand because NNEPA has still failed to identify sufficient details about its
intended permit revisions that would allow the Board to make an informed decision whether
NNEPA has demonstrated good cause for a remand.
V. PEABODY CAN SUPPORT THE NNEPA-ENDORSED STAY OF THIS
PROCEEDING, PROVIDED THE BOARD ORDER FOR THAT ACTION
CONTAINS SPECIFIC CONDITIONS.

The Regiom IX Amicus Brief requests the Board to grant a stay in this proceediag so that
NNEPA may make its intended permit revisions and issue a revised permit by no later than
November 15, 2010. Region IX Amicus Brief at 4-5. Peabody has consistently opposed a
disposition of the permit at this time that would allow WNEPA to revise the permit because any
revised permit would undoubtedly cominue to contain conditions that are unlawfully based on
NNOPR requirements. Throughout its Reply, NNEPA confirms that any revised permit would
continue 10 be flawed by conditions based on NNOPR requirements. Peabody continues o
believe that the only appropriate course of action for the Board is to find all of the current part 71
permit’s conditions that are based on NNOPR requirements fo be unlawful under the Clean Air
Act. That decision would be of immense importance in guiding any future part 71 permit
revisions contemplated by NNEPA for Black Mesa Complex and for other major sources on the
Navajo Reservation.

Nevertheless, the Company has previously indicated its willingness 1o support a stay in
the proceedings as proposed in the Region IX Amicus Brief, provided that the Board’s order for
such a stay stipulates certain conditions that must be met. Peabody Western Coal Company’s

Response to, and Conditional Support of, Motion of Navajo Nation EPA for Extension of Time
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to File Respunse to Peabody Western Coal Company’s Petition for Review (June 29, 20190).
For ease of reference, Peabody repeats herein those conditions which any order for a stay would
need to incorporate in order for Peabody to support that stay:

i NNEPA shail issue the final revised permit by no later than November 135, 2010
in keeping with the interim deadlines provided in paragraph 8 of NNEPA’s Motion for Extension
of Time to File Response to Peabody Wesiern Coal Company's Petition for Review (June 24,
2010);

2. NNEPA’s revisions to the permit will consist only of changes to those permit
conditions that Peabody has comested in its Petition;

3. The stay shall automatically terminate on the date of NNEPA’s issuance of the
final revised permit;

4. No later than 30 days after service of the final revised permit, Peabody shall either
withdraw its existing Petition for Review or file an Amended Petition for Review with the
Board;

3. No later than 30 days after service of Peabody’s Amended Petition for Review,
NNEPA shall file its Response to that Amended Petition with the Board; and

6. In the event that one or more of the preceding conditions is not satisfied, Peabody
may seek appropriate relief from the Beard.

CONCLUSION

NNEPA’s Reply to Peabody’s Response in opposition to NNEPA’s Motion for Remand
contains several faulty arguments that go to the heart of the Company’s Petition for Review.
Given the number of arguments in which NNEPA has now consistently demonsirated a major

risunderstanding of the scope of its Tribal authority when administering the part 71 program as
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a delegate agency, Peabody respectfully urges the Board to deny NNEPA’s Motion for Remand.
Moreover, the KNEPA Reply does nothing to enbance NNEPA’s Motion for Remand, because
incorporation of Region 1X’s mere conjecture within that Reply does not cure the Motion for
Remand’s failure to provide sufficient specificity that would allow the Board to reasonably
decide that NNEPA has demonstrated the requisite good cause for a voluntary remand of the
permit.

Nevertheless, as an alternative to the requested remand, Peabody could support the
Board’s order of a stay in this proceeding, provided such an order contains specific conditions
identified herein by the Company, inchuding a requirement for a revised permit 1o be issued by
November 15, 2010 and 2 provision that preserves Peabody’s right to appeal the revised permit.

Respectfully submitted,
Sl

Kfa® Cline

John R Cline, PLLC

P. 0. Box 15476

Richmond, Virginia 23227

(804) 746-4507 (direct & fax)
whn@ohnelinelaw com

Peter 8. Glaser
Troutman Sanders LLP
401 9" Street, N.W., Suite 1000
Washmgton, D.C. 20004-2134
(202) 2742898

202) 654-5611 (fax)
peter glaser@iroutmansaders.com

ATTORNEYS FOR PETITIONER
PEABODY WESTERN COAL COMPANY
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CERTIFICATE OF SERVICE
I hereby centify that & copy of the foregoing PEARODY WESTERN COAL
COMPANY’S ("PEABODY’S™) SURREPLY TO NAVAJO NATION EPA’S ("NNEPA™S”)
REPLY TO PEABODY’S RESPONSE TO NNEPA'S MOGTION FOR VOLUNTARY
REMAND in the matter of In re Peabody Wesiern Coal Company, CAA Appeal No. 10-01, was
served by United States First Class Mail, postage prepaid, on each of the following persons this

8% day of July, 2610:

Jili E. Grant, Esq.

Nordhaus Law Firmg, LLP

1401 K Street, KW, Suite 801
Washington, D.C. 20005

Anthony Aguirre, Assistant Attorney General
Navajo Nation Department of Justice

P. O. Box 210

Window Rock, Arizona 86515

Stephen B. Etsitty, Executive Director

Navajo Nation Eavironmental Protection Agency
P. G. Box 339

Window Rock, Arizona 86515

Nancy 1. Marvel, Regional Counsel

Ivan Licben, Assistant Regional Counsel

.S, Eavironmental Protection Agency, Region IX
73 Hawthorne Street

San Francisco, California 94105

j‘/‘% N 7o .
U2 (7
Johs R. Cline
Attomey for Petitioner

Date: @,ﬁ,é’Z’ozo
77
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BEFORE THE ENVIRONMENTAL APPEALS BOARD, | IR
UNITED STATES ENVIRONMENTAL PROTECTION AGENEY - I
WASHINGTON, D.C. .
CRVIRAPPEALS BOARD

Inre
Peabody Western Coal Company CAA Appeal No. 10-01

CAA Permit No, NN-OP-08-010

e il il

Remmmmﬁmgxs MOTION FOR?{}L{IN’I'ARY Rzmz) '

A. Letter from Jill Grant, counsel to NNEPA, to John Cline, counsel to Peabody, of Mar. 22,
2010 {explaming why NNEPA believes permit conditions based on NNOPR
requirements are acceptable in NNEPA-issued part 71 permits)
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TELESFRONE 202-530-1270
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March 22 2010

Joim R Cline

Yohn B, Cline, PLLC
P.O. Box 153476
Richmond, VA 23227

Re:  Peabody Western Coal Company Title ¥V Permit No, NN-OP 88010
Dear Joho:

Please find attached proposed revisions to the Part 71 pormit issued by the Navajo Nation
Epvironmental Protection Agency ("NMEPA”} o Pesbody Western Coal Company {"Peabody™)
for Pesbody”s Black Mesa Complex, NNEPA has taken tnto sosount the parties’ telephone
conference of February 23, 2010, as well as vour letter and accompanying proposed permit
revisions of February 26, 2010, in preparing this proposal. NIWEPA imderstands your conCers
that the permit make clear which permit provisions are federally and tribally enfarceable and
which are tribe-only entorceable, and has provided this clartfication in its praposed revisions.
NNEPA dosg nod, bowever, find i necessary to move all references to the Navajo Nation
Operating Permii Regulations ("INNOPR™ w o sepamte section at the end of the permit to
achieve that purpose, as there is no such requirement n the Clean Alr Act or the federal
regudations. Indeed, NNEPA finds that it wonld be hrappropriate to do so. as discussed below,

Before delegating to NNEPA the authority to administer the Part 71 operaling permit
program, EPA was required to and did determine that NNEFA had adequate independent
awthority 10 administer the permit program. 40 CF.R. § 71.10(a); Deleg. Agr. at 1. EPA. found
such authority consisted of having adeguate permit processing requiremenis and adequate perinit
enforcement-related investigatory authorities. Deleg. Agr. §§ IV, V, VL1, IX.2. Moreover,
pefore walving its collection of feos under 40 CF R, § 7LICH2)G1, EPA was required 10 and
did determine that NNEPA could collser suffictent revenue under its own authorities to hind a
delegated Pact 71 Programn. A7 Dieleg. Agr. at 1 and § 112, These three typos of provisions -
permit processing requirements, permit coforcement-related investigatory authorities, and permit
{ees - are the only Navajo-only provisions cited in the permit. Since they wore a prerequisiie Tor
delegation of the program, NMNEPA maintains i 1s appropriate for thems 1o be oited in fhe pennit,
Maorensver, NNEPA Is not aware of anything n Part 7§ ot the Clean Air Acl that prohibits
NMNEPA from doing so.
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In f2ct, EPA specifically allows state and tribal roquirenents to be referenced in Pagt 70
pexmits. The Pt 70 and Part 71 programs are paratiel permitting programs implementing the
same Clean Air Act Title V requirements, and they therefore mutually inform each othet. Befure
2 state or tribe may be approved to implement a Part 70 program it must demonstrate that is laws
provide adeguate authority, 46 C.FR. § 70.4(b¥3), just as states and tribes must do to be eligible
for a Part 71 delegation. Part 70 allows state- and ribe-only requiremments to be ctied in the
permnit together with federal reguirersents, as long as they are designated as not being federadly
enforceable. 40 CFR. § 70.6(b)(2); se¢ ofso White Paper 2. 1t is equally appropriate in the Part
71 context o inciude permit conditions that are staie- or tribe-oaly enfvrceable. Moreover, tribe-
only requirements should be afforded the same consideration as state-anly provisions, See 40
CFR.§493. Youquok White Paper 1 as requiring “careful segregation of terms tmplementing
the Act frors Suste-onty reguirements.” However, neither White Paper 1 nox the other authorities
cited above define “rareful segregation” as roquirig stale- or tribe-ondy terms o be refegated to a
separaic seotion at tbe hack of the permilt. as if they comprised a separate peomit. Todeed.
“segregation” may be accorplished simply by identifving the “tribe-ouly™ enforceadble
requirernents, as NNEPA is proposing.

Mary of the provisions identified by Peabody and in vour letter a5 nat being proper Title
V conditions achually are identical to the federal requirements. For these provisions, NNEPA
PITPOSES 10 continue to streambioe the foderal and fribal provisions in one conditton, asisdone in
Peabody’s existing permit. To address Peabody’s concerns, however, NNEPA propeses to lake
twor steps: {1} explain in the statement of basis that complisnce with the fedora! requirernent will
constitute compliance with its tribe.-only counterpart, and therefore the provisions were
streanalined; and (2} include a notation in the perimt condition that the referenced parallel
provision of the NNOPR is enforeeable only by NNEFPA, There is EPA precedent for this
approach. n at Jeast one Title 'V order, FPA found that local-only enforceablc and federally
enfirceable requirements could be streamlined, citing White Paper 2. FPacific Coast Bldg,
Produces, Inc.. Permit No. A0 1, Clark County Health Dist, Nev. {Order issued Dee, 10,
P93, at 36, In addition, WNNEPA has an interest in citing bzl provisions in parallel with
corresponding federal provisions to keep the permil as clear and simple ag possible: io enable
permitiees to become famillar with the NNOFR. since the NNOPR applies to permittees within
the Navajo Nation regardiess of federal approval and since NNEPA intends to apply for primaey
for a Part 70 program in the future; and to enable NNEPA permin writers to become familiar with
the NNOTR in preparation for Implementation of a Pact 70 program.

I contrast, the permit foe requirements do not have a current foderal coumerpart, sinee
EPA waived the federal fees when it found the trihal fees to be adequate. The foe provision
already has its own section in the permit (§ [V AL and NNEPA is propesing to delete references
to the federal authorizing provisions, as you suggest. Like the other provisions of the NNOPR,
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NNEPA also proposes io label this section as enforceable only by NNEFPA.

NNEPA also proposes to rovisc the reopening provisions in the permit. As you pointed
auf, EFA may not delegate its authority 10 reopen a ponmnit or to respond to a petition to reopen
the permit. See 40 C.T.R. §§ 71.7(g), 71.10¢h). NNEPFA must retain its own awthority to reopen
a permiit, however, in order 1o be delegated the Part 71 program, #5 discussed above. Indeed,
under § 71 g, although FPA initiates the reopening process, EPA must provide the delegate
authority an opportumity to revise the permit prior ko EPA itself being able to take such action.
NNEPA therefore will be following its own reopening procedures; it just will not be making the
actual detenmpination to reapen. See afse § 71.7(DH2) (teopening shall follow same procedures as
for permit issuance), NNEPA therefore propeses 1o include two separate reopening provisions in
the permiit, one for NNEPA and one for EPA. As with the other provisions, these provisions will
specifically designate which permitting authority can enforce the requiremont,

Fmally, you recommended removing references to EPA as a recipient of certain reponts,
such as the sermi-annual reporis and deviation reports. After conferring with EPA Hegion IX
NNEPA agrees with these proposed changes and will propose 1o revise the permit accordingly,

With regard (0 the process going forward, NNEPA will need to propose revisions o the
permit and will follow the NNOPR reopering procedures o do so. These previsians mirror the
authorities ts 40 CF.R. § 71.7(%), and dictate use of the same procedures as for initial permit
issuance. The process will include public notice and an opportunity for comment on the
proposed pennit modifications. NNEPA will simultaneously provide EPA with its 43-day review
period under 40 CF.R, § 71.10{g). After the end of the public comment period and EPA's
review, axd after addressing any comments and/or objections, KNEPA will issue the final revised
perit.

NNEPA believes that once it issues a final revised permit reflecting these changes,
Peabedy’s concerns will be addressed.  Therefore, we suggest that as soon ag NNEPA proposes
these permit revisions, the parties should jointly seek an adiditional 60-day extension for the
procesdings at the EAB. This would allow time for issuance of the {ingl permit, afier which
Peabody would withdraw ity petitions from both the EAR and EPA.

1 trust Peabody will find this approach to be aeceptable. Please let me know if vou have
any questinns oF CONCEms.
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Sincerely,
NORDHAUS LAW FIRM, LLP
W :
SO £ gnﬁf
Jifl Blise Grant
e ivan Lieben, EPA ORC Region 2

Eugenia Quintana, NNEPA Deputy Director, Air & Toxics jcheck Gitio]
Charlene Nelson, NNEPA Air GQuality Program Manager [obeck title]
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Inre: }
)
Peabody Western Coal Company J CAA Appeal No. 10-01
)
CAA Permit No. NN-OP-08-010 )
}

izzi{:;itm IX’S AMICUS CURIAE BRIEF MGV}NG TOR A STAY OF THE
Paommmcg, OR m THE ALTERNATIVE, SEEKING THAT THE iﬁQARB GRANT

“VOLUNTARY REMAND

The Environmental Appeals Board ("EAB” or the “Board”} has granied EPA Region
IX’s Motion for Leave to File an Amicus Brief Moving for a Stay of Proceedings, or, in the
Alternative, Secking a Grant of Navajo Nation EPA's (“NNEPA’s™) Motion for Voluntary
Remand in the above-captioned matter. Order Granting Extension of Time for NNEPA to File
Response, Granting NNEPA’s Motion to File Reply 1o Opposition to Motion for Voluntary
Remand and Granting EPA Region 9°s Motion to File Amicus Bref (July 2, 2010). EPA Region
IX's Motion was accompanied by United States Environmental Protection Agency Region IX's
Amicus Curiae Brief Moving for a Stay of the Proceedings, or in the Aliernative, Seeking that
the Board Grant Navajo Nation Environmental Protection Agency's Motion for Voluntary

Remand (“Region IX Amicus Brief” or “Amicus Brief™) {June 24, 2010},



Petitioner in this proceeding, Peabody Western Coal Company (“Peabody” or the
“Company™), by and through its undersigned attomeys, hereby files this Motion for Leave to File
a Response to EPA Region IX's Amicus Brief, accompanied by the proposed Response. In
support of this Motion, Peabody states the following:

1. In its Amicus Brief, Region IX makes certain statements about the sufficiency of
NNEPA’s Motion for Remand which Peabody finds to be either inadeqguately supporied by
refevant facts or else inconsistent with the applicable facts.

2. In its Amicus Brief, Region IX asserts that the remand requested by NNEPA is
supporied by EAB precedent. Peabody questions whether the remand decisions cited by Region
IX have significant relevance to the circumstances of this instant proceeding, including whether
the Board has remanded a permit prior to the permitting authority responding to the petition for
review,

3 In its Amicus Brief, Region IX incorrectly argués that a particular permit-
withdrawal provision of 40 C.E.R. part 124 should guide the Board’s decision to remand the part
71 permit at issue here.

4. In its Amicus Bref, Region (X moves for a stay of this proceeding until
NNEPA’g issuance of 2 revised permit by a date certain.  Peabody seeks to voice its support for
such a Board action, provided that the order for 2 stay is accompanied by specific conditions.

WHEREFORE, given the issues identified above, Peabody respectiully requests the
Board to grant this Motion for Leave to File a Response to EPA Region IX's Amicus Brief.

Counsel for EPA Region IX has advised counsel for Peabody that EPA Region IX does
not object 1o this Motion. Likewise, counsel for NNEPA has advised counsel for Peabody that

NNEPA does not ebject to this Motion.




Respectfully submitted,

X

Jo . Cline

John R. Cline, PLLC

P.O. Box 15476

Richmond, Virginia 23227
(804) 746-4501 (direct & fax)
john@jobnclinelaw.com

Peter S. Glaser

Troutman Sanders LLP

401 9® Street, N'W., Suite 1000
Washington, D.C_ 20004-2134
{202) 274-2008

(202) 654-5611 (fax)

peter, glaser@troutmansaders.com

ATTORNEYS FOR PETITIONER
PEABODY WESTERN COAL COMPANY
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing PEABODY WESTERN COAL
COMPANY'S MOTION FOR LEAVE TGO FILE A RESPONSE TO UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY REGION XS AMICUS CURIAE BRIEF
MOVING FOR A STAY OF THE PROCEEDINGS, OR IN THE ALTERNATIVE, SEEKING
THAT THE BOARD GRANT NAVAIQ NATION ENVIRONMENTAL PROTECTION
AGENCY’S MOTION FOR VOLUNTARY REMAND in the matier of [ re Peabody Western
Coal Company, CAA Appeal No. 10-01, was served by United States First Class Mail, postage

prepaid, on each of the following persons this 8th day of July, 2010

Jil E. Grant, Esqg.

Nordhaus Law Firm, LLP
1401 K Street, N'W., Suite 801
Washington, D.C. 20005

Anthony Aguirre, Assistant Attorney General
Navajo Nation Department of Justice

P. G Box 2010

Window Rock, Arizona 86515

Stephen B. Etsitty, Executive Director

Navajo Nation Environmental Protection Agency
P. 0. Box 339

Window Rock, Arizona 86515

Nancy J. Marvel, Regional Counsel

Ivan Lieben, Assistant Regional Counsel

LS. Environmental Protection Agency, Region IX
75 Hawthome Street

San Francisco, California 94105

P
JE Y /-
K
Yokt R. Cline
Attorney for Petitioner

Date. Ui 8 2o
1, :
ate ?@%.__5 0 (¢
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WASHINGTON, D.(.,
ERVIR. APPLALS BRARD
)
Inre )
)
Peabody Western Coal Company ) CAA Appeal No. 10-01
)
CAA, Permit No. NN-OP-08-010 }
i

PEAB( EDY ggzsmx COAL COMPANY'S Rﬁlﬁ?{}ﬁﬁk T(} {}"qm}} SFATES

BACKGROUND

The Environmental Appeals Board (“EAB” or the “Board”) has granted EPA Region
IX’s Motion for Leave 1o File an Amicus Brief Moving for a Stay of Proceedings, or, in the
Alternative, Secking a Grant of Navajo Nation EPA’s ("NNEPA's”) Motion for Voluntary
Remand in the above-captioned matter. Order Granting Extension of Time for NNEPA to File
Response, Granting NNEPA’s Motion to File Reply to Opposition 1o Motion for Voluntary
Remand and Granting EPA Region 9°s Motion to File Amicus Brief (July 2, 2010). EPA Region
IX’s Motion was accompanied by United States Environmental Protection Agency Region IX’s
Amicus Curiae Brief Moving for a Stay of the Proceedings, or in the Alternative, Seeking that
the Board Grant Navajo Nation Environmental Protection Agency’s Motion for Voluntary

Remand (“Region IX Amicus Brief” or “Amicus Brief”} (June 24, 2010).




Peabody disputes Region IX's characterization of NNEPA’s argument for granting the
requested remand as “comprehensive and cogent.” Amicus Brief at 6, and Region 1X’s suspect
statement that NNEPA’s Motion for Remand “easily meets the standard set for by the Board {for
granting a remand].” Amicus Brief at 10. Instead, Peabody asserts that an pbjective assessment
of NNEPA’s Motion for Remand, as previously provided by Peabody’s Response to the Motion
for Remand, can only reasonably conclude that NNEPA has failed to satisfy the Board's
threshold criteria for granting a request for remand.  See Peabody Western Coal Company’s
Response to the Navajo Nation EPA’s Motion for Voluntary Remand and Memorandom in
Support of Motion, 5-11 (June 11, 2010}

Moreover, Region 1X has cited various remand decisions by the Board as precedent for
the same decision in this case without demonstrating that the circumstances surrounding the
Board’s remands 1n those cases bear any similarity to the circumstances in this proceeding. In
addition, Region IX'y statement that the permit-withdrawal provision of 40 CF.R. part 124
should guide the Board’s decision to grant NNEPA's Motion for Remand in this part 71 permit
appeal is simply incorrect. Furthermore, Peabody can find no rationale for Region 1Xs assertion
that NNEPA’s argument in support of a remand “is identical to the situation in In Re Desert
Rock, and no more specificity {in NNEPA’s Remand Motion] is needed,” Amicus Briefat 11,

All told, the arguments within Region IX"s Amicus Brief should not persuade the Board
to grant NNEPA’s Motion for Remand.  However, Region IX has proposed an alternative 10 a
remand, 1.¢., a stay of the proceeding with a date certain by which NNEPA would issue a revised
permit. While Peabody continues to maintain that the Board’s appropriate course of action in

this proceeding is to decide the issue presented in Peabody’s Petition prior to any NNEPA



revisions of the permit, the Company is wiliing to support the proposed stay, so Jong as the
Board’s order of a stay includes the conditions proposed heretn by Peabody.
ARGUMENT

L NNEPA’s Motion for Voluntary Remand Should Not Be Granted.

As an alternative to the Region [X’s proposed stay of this proceeding (addressed below),
Region IX urges the Board 1o grant NNEPA’s Motion for Voluntary Remand because, according
o Region IX, “NNEPA set forth a comprehensive and cogent argument as to why the Board
should remand the permit].]” Amicus Brief at 6. However, Region IX’s charactenization of
NNEPA’s Remand Motion is mnaccurate.  Peabody has explained in substantial detail why
KNEPA’s argument i support of the requested remand is far from being “comprehensive and
cogent.” Peabody’s Response to NNEPA’'s Motion for Voluntary Remand and Memorandum in
Support of Motion at 6-11. As the Company’s Response demonstrates, NNEPA’s Motion for
Remand does not satisfy the minimal threshold criteria required m'demr:mstrate good cause for a
remand because:

{1} that Motion and itz accompanying memorandum fail to provide sufficient specificity
regarding either permit revisions or issues to be reconsidered, committing instead to make some
undefined “clanfications and corrections”™; and

(2} the requested remand will not promote administrative or judicial efficiency because
NNEPA’s expectation of any narrowing of the issues in this maiter is only illusory, i.e, the sole
legal issue present by Peabody’s Petition concerns the lawful scope of NNEPA’s Tribal authority

when administering the part 71 program, and that issue wili remain afier 3 remanded permit is
revised,




Apgainst that background, Region IX nevertheless opines that NNEPA’s expressed intent
to “clartty” or “correct” those permit conditions contested by Peabody “easily meets the standard
set forth by the Board [for granting a requested remand].” Amicus Brief at 10 (emphasis added).
Peabody can perhaps appreciate Region IX's efforts to enbance the skeletal argument in
NNEPA’s Motion for Remand, but the Region’s assertion that NNEPA’s Motion “eaxily” meets
the Board’s standard for granting a semand is simply not supported by the content of that
Motion,

Indeed, the credibility of Region IX's defense of NNEPA’s Remand Motion is strained
considerably by Region IX's statement that the nature and coment of NNEPA’s Remand Motion
“ig identical to the situation in fa re Desert Rock, and no more specificity is needed” Amicus
Brief at 11. If that claim by Region IX were accurate, then Peabody must ask why Region IXs
Remand Motion in In re Desert Rock contained substantive, multi-page discussions of each
permit issne which the Region sought to reconsider upon remand. fn re Desert Rock Energy
Company, LLC, PSD Appeal Nos, 08-03, 08-04, 08-05 & 08-06, at 9-25, (EAB Apr. 27, 2009)
{EPA Region 9s Motion for Voluntary Remand).

Region IX’s Amicus Brief in this matter syggests that its Remand Motien in /i re Desert
Rock did httle more than identify each permit condition that it wanted to reconsider upon the
Board's grant of the requested remand. That clearly was not the case, and Peabody’s Response
to NNEPA’s Motion for Remand contains an informative summary of the lengths to which
Region IX's Remand Motion in fir re Desert RKock went in an effort to build its case for why
certain permit issues needed to be remanded for the Region's further consideration.  See

Peabody’s Response to NNEPA's Motion for Remand at 6-7.
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In sum, NNEPA’s Maotion for Remand and its accompanying memorandum do not
constitute a “comprehensive and cogent argument” supposting a remand simply because Region
IX has labeled it as such. An objective review of NNEPA’s Motion and accompanying
memorankium can only reasonably conclude that NNEPA has offered no compelling justification
for a remand of the permit in question.

In its Amicus Brief Region IX has made a clever, but unsuccessful, agempt to
inappropriately shifi the burden of persuasion concerning a remand to Peabody. That is, Region
IX attacks the arguments made by Peabody in opposition to the requested remand for
“provid{ing] no basis for the Board to deny . . . 2 remand of the permit decision back to
NNEPA™ Amicus Briefat 8.

For example, Region IX asserts that “Peabody’s claim that the underlying logal issues
necessarily will remain the same iy based on speculation.” /d Peabody’s Petition has, in fact,
one single legal issue underlying all of its arguments in that Petition, 1.e., whether NNEPA acting
under its delegated part 71 authority can lawfully issue conditions in a part 71 permit that are
based on requirements of the Navajp Nation Operating Permit Regulations. Based apon
NNEPA’s responses to Peabody comments on the drafl part 71 permit for Black Mesa Complex,
Petition, Ex. E at 9-10, based upon NNEPA’s written response to Peabody after settiement
discusstons between those parties, Exhibit A, based upon NNEPA’s Motion for Remand, and
based upon NNEPA’s recently filed Reply 1o Peabody’s Response to that Motion for Remand,
Peabody can state with a very high degree of confidence that some conditions in the revised
petmit that NNEPA would issue upon remand would continue 10 be based on NNOPR

requirements, i1.e., the issue raised in the Company’s Petition.



While “the precise nature of any revised permit conditions is currently unknownf, [
Amicus Brief at 8 (emphasis added), neither NNEPA nor EPA Region IX can state
unequivocally that the revised permit will not contain any condition based on a NNOPR
reguirement. In short, Region IXCs attempt to discredit Peabody’s Response in opposition to the
Motion for Remand has ignored some basic facts regarding NNEPA’s consistent position and, as
such, Region IXs explanation is not compelling.

In addition, Region IX disagrees with Peabody’s challesge 1o NNEPA’s authority to
reopen a part 71 permit as & defegate agency. Amicus Brief at 9. Peabody concedes that a
plausible usterpretation of 40 CFR. § 71.7{f) could find that either EPA or NKEPA, as the
“permitting authority,” is authorized to determine that cause exists_ 10 reopen a part 71 permit
issued under a delegated part 71 program.

Nevertheless, Region IX has failed to address Peabody’s major point related to
reopening, i.¢., that acting under its delegated part 71 authority, NNEPA has no authority under
the NNOPR to reopen a part 71 permit.  That s, contrary to NNEPA’s Motion for Remand,
NNEPA cannot use the procedures of NNOPR § 406 to reopen the part 71 permit for Black Mesa
Comgplex.

It 1s this latter issue (raised initially by Peabody’s Petition) that Region IX apparently has
chosen not to address. Peabody cannot understand why Region IX dechines 1o acknowledge that
nothing under the Clean Air Act authorizes NNEPA as a delegated part 71 agency 1o use its
NNOPR reopening procedure, or any other NNOPR permitting procedure, to process a part 71
federal permit. That js, why does Region IX refrain from confirming that only federal

procedural requitements may be used by NNEPA to satisfy its delegated part 71 responsibthities?




In short, Region IX’s Amicus Brief addresses only part of the reopening controversy in this
matter, declining to take on the more onerous question posed by Peabody’s Petition.

iL Region IX’s Pogition that a Remand ks Supported by EAB Precedent Is
Incorrect or Questionable.

A. Part 124 does not suggest a decision to remand a part 71 permit.

Region IX correctly notes that 40 CFR § 124.19(d) provides that “The Regional
Administrator, at any time prior to the rendering of a [Board)] decision . . . to grant or deny
review of a permit decision, may, upon notification to the Board and any interested parties,
withdraw the permit and prepare a new draft permit under § 124.6 addressing the portions so
withdrawn” Amicus Brief at 7. Consequently, Region IX states that, while part 124 does not
apply to appeals of part 7] permits, “it 15 instructive regarding how such appeals should proceed
and fully supports . . . the grantiog of NNEPA’s Motion for Yoluntary Remand.” Jd Region
IX’s statement is simply wrong because it fails to properly accoumt for EPA decisions made
during the development of the part 71 regulations.

While developing the part 71 regulations, EPA considered two altemnative methads for
establishing administrative review procedural requirements.  One option was to amend existing
procedures in part 124 to be compatible with the part 71 program, and those part 124 procedures
would be incorporated by reference into part 71. The second aliernative was to establish
administrative appeal procedures as a separate section of part 71. See 60 Fed. Reg. 20,824 (Apr.
27, 1995).

As FPA explained, the Agency adopted the second alternative, setting out administrative
appeals procedures in § 71.11 and basing those procedures “closely on selected provisions of
part 124, subpart A [d (emphasis added), The permit-withdrawal provision of § 124.19(d), as

discussed above, is included within part 124, subpart A, Yet, that provision at § 124.1%(d) was
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not selected for inclusion in the part 71 administrative appeals procedures. In other words, based
upon the method by which part 71 appeals procedures were developed, EPA deliberately decided
that part 71 would not include a permit-withdrawal provision comparable to § 124.19(d).

As Region IX asserts, the permit-withdrawal provision at § 124.19(d) may be instructive
regarding how part 71 permit appeals proceed, but not in the way advocated by Region IX.
Rather, the deliberate absence of a provision in part 71 comparable to § 124.19(d) strongly
implies that EPA saw no need for part 71 permits to be withdrawn from the Board’s
consideration. Thus, rather than part 124 fully supporting the granting of NNEPA’s Motion for
Voluntary Remand, the deliberate absence of a permit-withdrawal provision in the part 71
administrative appeals procedures counsels against favoring a remand of such permits.

B. EAB precedent for remanding a permit under the circumstances of
this proceeding is questionable,

Peabody does not disagree with Region IX’s observation that “the Board often remands a
permit to the permit issuer rather than making a decision on the merits.” Amicus Brief at 6.
Indeed, Region IX has cited a number of cases in which the Board has remanded a permit,
suggesting those cases establish precedent for the Board’s decision whether to grant NNEPA’s
Motion for Remand.

But, absent from the Region’s discussion is any comparison of the similarities between
those cited cases involving a remand and the instant case. For example, Peabody does not
believe that the remand in any of the cases cited by Region IX was issued by EAB prior to the
permitting anthority’s response to the petition for review. Remanding a permit before EAB even
receives the permitting anthority’s response constitutes a highly unusual, if not extraordinary, act
that may have no EAB precedent. Moreover, of the cases cited by Region IX as demonstrating

precedent in support of the remand request in this proceeding, Region IX fails to disclose how
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many of those cases mvolved 2 remand request by the permitting autbority and how many
involved the Board’s own exercise of discretion to remand the permit after becoming familiar
with the basic arguments of all parties.

Remands may be ordered by the Board generally if the permitting authority wishes to
substantively change a permit condition or else wishes to reconsider some aspect of the permit
deciston. in re Indeck-Fiwood, LLC, PSD Appeal No_ 03.04, at 6 (EAB May 20, 2004) (Order
Denying Respondent’s Motion for Voluntary Partial Remand and Petitioner’s Cross Motion for
Complete Remand, and Staying the Board’s Decision on the Petition for Review). However,
Peabody questions the apphicability of that general precedent in circumstances sinxlar to the
instant case where a petition for review demonstrates a clearly erroneous conclusion of law for
which there is 1o alternative permit decision, and yet the permitting authority fails to commit to
correcting that legal error if the Board grants the permitting authority’s requested remand.

Hi.  The Region’s Proposed Stay Is Preferable to 2 Remand of the Permit.

Region IX requests the Board to grant a siay in this proceeding so that NNEPA may
make its intended permit revisions and issue a revised permit by no later than November 15,
2010. Amicus Brief at 4-5. Peabody has consistently opposed a disposition of the permit at this
time that would allow NNEPA to revise the permit because any revised permit would
undoubtedly continue to contain conditions that are unlawfully based on NNOPR requirements.
Statements by NNEPA throughoot its Reply coafirm that any revised part 71 permit would
continue to be flawed, ie., contain permit conditions based on NNOPR requirements. Thus,
Peabody continues to believe that the only appropriate course of action for the Board is to
proceed with Peabody’s appeal and 10 find all of the current permit conditions based on NNOPR

o be unfawful. That finding would serve as necessary and essential direction for any permit




revisions which NNEPA now contemplates. Otherwise, Peabody apparently will have no
recourse but 1o return to the Board at some time in the future with the very same issue now
presented by its existing Petition.

Nevertheless, the Company has previously indicated its willingness to support 2 stay in
the proceedings as proposed in the Region IX Amicus Brief, provided that the Board's order for
such a stay stipulates certain conditions that must be met. Peabody Western Coal Company’s
Response to, and Conditional Support of, Motion of Navajo Nation EPA for Extension of Time
to File Response to Peaboidy Western Coat Company’s Petition for Review (June 29, 2010).
Among other features, the Region’s proposed stay offers, for the first time, a date oertain by
which any revised permit would be issued. The certainty of that timing is highly favored over
NNEPA’s Motion for Remand which makes no commitment to any schedule.

For ease of reference, Peabody repeats herein those conditions which any order for a stay
would need to incorporate in order for Peabody to support that stay:

1. NNEPA shall 1ssue the final revised permit by no later than November 15, 2010
in keeping with the interim deadlines provided in paragraph 8 of NNEPA™s Motion for Extension
of Time to File Response 1o Peabody Western Coal Company’s Petition for Review (June 24,
2010},

2. NNEPA’s revisions to the permit will consist only of changes to those permit
conditions that Peabody has contested in its Petition;

3, The stay shall automatically terminate on the date of NNEPA’s issuance of the

final revised permit;
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4. No later than 30 days after service of the final revised permit, Peabody shall ¢ither
withdraw its existing Petition for Review or file an Amended Petition for Review with the
Board;

5. No later than 30 days afier service of Peabody’'s Amended Petition for Review,
NNEPA shall file its Response to that Amended Petition with the Board; and

6. In the event that one or more of the preceding conditions is not satisfied, Peabody
may seek appropriate relief from the Board.

CONCLUSION

Region IX states that NNEPA’s argument in suppont of a voluntary remand is
“comprehensive and cogent” and “casily meets the standard set forth by the Board” But Region
IX’s opinion is not persuasive because its Amicus Brief lacks substantive facts to support its
stated belief. Contrary to Region IX’s assessment of Peabody’s Response in opposition to the
requested remand, Peabody’s Response first identified the standard for the Board’s granting of a
remand and then provided an analysis of the NNEPA's Motion for Remand to demonstrate why
that Motion must be denied.

Also, Region IX's arguments that (1) a particular administrative appeals provision in part
124 and (2) EAB precedent both support & remand in this case are either clearly erroneous or else
incomplete with respect to relevant facts and therefore questionable. Finally, the Region’s claim
that NNEPA’s demonstration of the need for a remand “is identical to the situation in fu Ke
Desert Rock, and no more specificity is needed™ can only be characterized as not credible.

Peabody continues o oppose WNEPA’s Motion for Hemand because Region IX’s
Arpicus Brief does not cure that Motion's fundamental deficiencies. However, while Peabody

remains frustrated with the continued delays in this proceeding and believes the Board should
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proceed 1o resolve the single legal issue raised by the Company’s Petition, Peabody could
support Region IX's Motion for a Stay of the Proceedings, provided that appropriate conditions
are contained in any Board order for a stay that, among other things, ensures NNEPA issuance of
a revised permit by November 15, 2010 and preserves the Company’s right to appeal that revised
permit,
Respectfully submitted,
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