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Syllabus

Dominion Energy Brayton Point, LLC (“Petitioner”) seeks review of afinal National
Pollutant Discharge Elimination System permit decision (“Final Permit”) for Brayton Point
Station (“BPS") issued by the U.S. Environmental Protection Agency (“EPA”") Region 1
(“Region”) on October 6, 2003, pursuant to the Clean Water Act (“CWA” or “Act”), 33
U.S.C. 88 1251-1387. The Final Permit authorizes BPS, which is a power plant located in
Somerset, Massachusetts, near the border with Rhode Island, to withdraw water from
Mount Hope Bay and its tributaries for use by the facility for cooling purposes, and to
discharge the then-heated water into the Bay. The Final Permit significantly restricts the
amount of water that may be withdrawn and that may be discharged as compared to BPS's
current operating conditions. As a result, the Final Permit’s limitations will effectively re-
quire that all four of BPS's units be retrofitted from once-through, open-cycle cooling sys-
tems, to closed-cycle cooling systems that recycle the cooling water, likely costing in the
range of $100 million dollars.

The intake and thermal discharge limitations are principally governed by two inde-
pendent sections of the statute: CWA section 316(a), which governs BPS's thermal dis-
charges and pursuant to which the Region granted BPS a variance from the technol-
ogy-based standards of CWA section 301; and CWA section 316(b), which governs BPS's
cooling water intake structures (“CWISs”). 33 U.S.C. § 1326(a), (b). Significantly, accord-
ing to Petitioner, the conditions imposed under each of these independent sections of the
statute effectively require Petitioner to convert to closed-cycle cooling. In its petition for
review (“Petition”), Petitioner principally challenges those permit conditions limiting BPS's
thermal discharges and cooling water intakes under CWA sections 316(a) and (b), 33
U.S.C. §1326(a), (b), respectively.

On February 19, 2004, the Environmental Appeals Board (“Board”) granted review
of the Petition, allowing for additional briefing. During the course of these proceedings, the
Board has granted amicus curiae (“amicus’) status to seven entities: the States of Massa-
chusetts and Rhode Island, the Conservation Law Foundation, Save the Bay, the Utility
Water Act Group (“UWAG”), the Taunton River Watershed Alliance, Inc., and the Kick-
emuit River Council. On July 23, 2004, the Board denied a request from Petitioner for an
evidentiary hearing. In re Dominion Energy Brayton Point, LLC (formerly USGen New
England), Brayton Point Station,11 E.A.D. 525 (EAB 2004). Ora argument on this mat-
ter was held on September 9, 2004. This decision addresses the substantive issues raised by
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the Petition and also resolves al other outstanding motions filed in the course of this per-
mit appeal. The Board's major holdings are summarized below.

Held: The Final Permit is remanded as to the following issues:

The Region’s selection of five days as the frequency for temperature exceedance
used in deriving the thermal effluent conditions under CWA section 316(a) in BPS's
Final Permit. The Board finds that the Region did not provide more than a con-
clusory reason for its selection of this value. Without an articulation of its analysis,
the Board cannot properly perform a review of the analysis and cannot determine
whether it meets the requirement of rationality. On remand, the Region must either
supplement the record with its rationale on this point or modify this value. If the
Region selects the latter course, the Region must provide a sufficient explanation for
the new value.

The Region’s noise impact analysis — which is an element of the Region’'s “best
technology available” determination under CWA section 316(b) — is being re-
manded to the Region because the Board cannot determine whether Petitioner’s con-
cerns about the new noise analysis that the Region had generated in response to
comments on the draft permit are legitimate given the current state of the record. On
remand, the Region must supplement its response to comments with a rationale that
addresses the concerns Petitioner raises on appeal regarding the new noise impacts
analysis or modify the permit requirements, as appropriate.

The production foregone re-analysis performed by one of the Region’s consultantsin
response to comments does not appear to be attached to the consultant’s report sum-
mary. Because the Region evaluated and relied on this document in developing the
Final Permit, the Board concludes that it should properly be part of the administra-
tive record. Thus, on remand, the Region is directed to place its consultant’s
re-analysis in the administrative record if it is not currently in the administrative
record.

On remand, the Board also directs the Region to amend the Final Permit to correct a
typographical error regarding the expression of total iron limits, if this error has not,
as yet, been changed via the minor permit modification process.

The Board finds no clear error with respect to all other issues raised in the Petition,

including the following major issues:

.

The Region did not clearly err in its analysis and approach in determining the “best
available technology economically achievable’” (“BAT") for BPS under CWA sec-
tion 301, 33 U.S.C. § 1311. The Board rejects the Region’s argument that this issue
is moot, but finds that the Region’s determinations on this issue appear rational in
light of all the information in the record. Petitioner has failed to demonstrate that the
Region clearly erred in its BAT analysis or in its consideration of costsin its section
301 BAT analysis.

The Region did not clearly err in its determination that Petitioner failed to demon-
strate that Petitioner’s proposed variance under CWA section 316(a) met the applica-
ble standard, which requires effluent limitations stringent enough to assure protec-
tion and propagation of a balanced indigenous community in the receiving waters. In
coming to this conclusion, the Board finds no clear error in the Region’s determina-
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tion regarding the balanced indigenous population under CWA section 316(a) or in
the general approach used by the Region in its biological assessment.

Except as to the Region’s selection of a monthly exceedance value of five days,
which the Board remands for a further explanation and with respect to which the
Board necessarily reserves judgment, the Board finds that the Region did not clearly
err in the various determinations it made in establishing a variance under section
316(a). These determinations include the Region’s general approach in performing a
biological assessment, its selection of a cutoff temperature of 24C, its selection of 10
percent for the percentage of Bay that may be impacted by the effluent, and other
factual issues underlying its development of the variance.

The Region’s application to BPS of the “best technology available for minimizing
adverse environmental impact” (“BTA”) standard under CWA section 316(b), using
the Region’s best professional judgment, is not clearly erroneous. (This conclusion is
subject to the Region satisfactorily responding to the noise impact analysis issue
being remanded.) We do not find persuasive Petitioner’s arguments that the Agency
has rejected closed-cycle cooling as BTA, that the Agency’s long-standing practice
has been that BTA for existing plants is open-cycle cooling, or that Petitioner has
been subject to impermissible “disparate treatment.”

Petitioner concedes that the Agency’s recent rulemaking governing CWIS at existing
power plants (referred to as the “Phase |1 Rule”), which was issued after the Region
had issued the Final Permit and while this appeal was pending before the Board, by
its terms, does not apply to this permit. The Board concludes, to the extent that it
may have the discretion to remand permit conditions for reconsideration in light of
legal requirements that change before a permit becomes final agency action, it is not
appropriate to remand the permit to the Region in this case for severa reasons.
These reasons include the fact that the Phase Il Rule clearly was not intended to be
applied and does not apply retroactively, the rule is currently being appeaed in the
federal courts, what BPS would be required to do under the Phase Il Rule (had it
been applicable) is unclear, and requiring application of the Phase Il Rule BTA stan-
dard would invariably lead to an extended further delay, with substantial continued
harm to Mount Hope Bay in the interim.

Under the CWA, the Region is required to apply the more stringent of the section
316(b) technology standard or any applicable state water quality standard (“WQS").
The Region concluded that both Massachusetts' and Rhode Island’'s WQSs essen-
tially require closed-cycle cooling at BPS. The Board concludes that this determina-
tion was not clearly erroneous, and thus Massachusetts' and Rhode Island's WQSs
constitute additional, independent bases for the cooling water intake limitsin BPS's
Final Permit.

The Board does not find the Region’s approach in considering costs and in perform-
ing the “wholly disproportionate” cost analysis under CWA section 316(b) in the
development of BPS's permit to be clearly erroneous. With respect to specific chal-
lenges to various cost estimates made by the Region, the Board concludes that Peti-
tioner has failed to demonstrate clear error on the part of the Region.

With respect to the Region's biological benefits determinations under CWA sec-
tion 316(b), the Board finds that the Region did “duly consider” the issues raised in
the comments and that the Region’s approach in estimating biological benefits ap-
pearsrational in light of the information in the administrative record. In addition, the
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Board does not find the Region’s overall approach to the benefits analysis, including
its decision to consider and give weight to qualitative non-use benefits and
nonmonetized benefits, to be clearly erroneous.

Before Environmental Appeals Judges Scott C. Fulton, Edward E.
Reich, and Kathie A. Stein.

Opinion of the Board by Judge Reich:

This matter is before the Environmental Appeals Board (“Board”) on appeal
by Dominion Energy Brayton Point, LLC (“Dominion” or “Petitioner”)* from a
final National Pollutant Discharge Elimination System (“NPDES’) permit deci-
sion issued under the Clean Water Act (“CWA” or “Act”), 33 U.S.C.
88 1251-1387, by Region | (“Region”) of the United States Environmental Protec-
tion Agency (“EPA” or “Agency”). The Region issued the final permit decision on
October 6, 2003, for Dominion’s Brayton Point Station (“BPS”), which is a power
plant located in Somerset, Massachusetts, and situated along Mount Hope Bay
near the border with Rhode Island. See A.R. 3370, Ex. 1 (EPA Region 1, Authori-
zation to Discharge under the National Pollutant Discharge Elimination System,
Permit No. MA0003654 (Oct. 6, 2003)) [hereinafter Final Permit]. On appeal,
Dominion challenges several permit conditions, principally those limiting the
plant’s thermal discharges and cooling water intakes under CWA sections 316(a)
and (b), 33 U.S.C. §1326(a), (b). See generally Petition for Review of NPDES
Permit Issued by Region | on October 6, 2003 (“Petition”).

On February 19, 2004, the Board granted review of the Petition and estab-
lished a briefing schedule. See Order Granting Review at 5-11. In that Order, the
Board also granted amicus curiae (“amicus’) status to several other entities, in-
cluding the States of Massachusetts and Rhode Island. Id. at 6-7. Oral argument
on this matter was held on September 9, 2004. See generally Oral Argument
Transcript (filed Sept. 17, 2004) (“Oral Arg. Tr.”). This Order addresses the sub-
stantive issues raised by the Petition and also resolves all other outstanding mo-
tions filed in the course of this permit proceeding.

Upon consideration of all the briefs filed in this matter, as well as the argu-
ments presented at the oral argument, we conclude that, for the most part, Peti-
tioner has failed to demonstrate that the Region clearly erred in establishing the

1 While this appeal was pending, USGen New England, Inc., the origina petitioner in this
case, transferred ownership and title of Brayton Point Station to Dominion. See Motion to Substitute
Dominion Energy Brayton Point, LLC for USGen New England, Inc. as Petitioner at 1 (Feb. 2, 2005).
USGen thereafter filed a motion requesting that the Board substitute Dominion as Petitioner in this
matter, see id., which the Board granted. Order Substituting Petitioner (EAB Mar. 1, 2005). Thus,
Dominion will be used in place of USGen in the caption, and throughout this decision “Petitioner” will
refer to both Dominion and its predecessor in interest, USGen.
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conditions of BPS's Final Permit. We aso find no issues involving either the Re-
gion’s exercise of discretion or an important policy consideration that warrant a
change to the conditions of the permit. We do, however, find that a limited re-
mand of the Final Permit is warranted. First, we find that the Region did not pro-
vide more than a conclusory reason for its selection of a key value — the maxi-
mum number of allowable monthly exceedances — which was subsequently used
in the calculation and imposition of certain challenged conditionsin the Final Per-
mit, in particular the thermal effluent limits imposed under section 316(a). With-
out an articulation of the Region’s analysis, we cannot properly perform a review
of the analysis and cannot determine whether it meets the requirement of rational-
ity. See infra Part VI.A.3.b.ii.d for a discussion of this issue. In the second in-
stance, we find that we cannot determine whether Petitioner’s concerns about a
new noise analysis that the Region had generated in response to comments on the
Draft Permit are legitimate given the current state of the record. The noise impacts
analysis is an element of the Region’s “best technology available” determination
under CWA section 316(b). We conclude that the permit must be remanded to the
Region to either supplement its response to comments with a rationale that ad-
dresses the concerns Petitioner raises on appeal regarding the new noise impacts
analysis or modify the permit requirements, as appropriate. See infra
Part V1.C.3.c for adiscussion of thisissue. Pursuant to this remand, there are still
outstanding issues concerning conditions imposed under both section 316(a) and
316(b).

We also find that are-analysis performed by one of the Region’s consultants
in response to comments does not appear to be attached to the consultant’s report
summary.? Because the Region evaluated and relied upon this document in devel-
oping the Final Permit, we conclude that it should properly be part of the adminis-
trative record. Thus, we direct the Region on remand to place its consultant’s
re-analysis in the administrative record if it is not currently in the administrative
record. See infra Part VI.B.4.b.iii.c(5) for a discussion of this issue.

In addition, the Region admits that, although it had agreed in the Response
to Comments document to Petitioner’s request to express the total iron limit in
milligrams per liter rather than pounds per day, this change was not incorporated
into the Final Permit. Consequently, we aso direct the Region, on remand, to
amend the permit to fix this typographical error if this error has not, as yet, been
changed via the minor permit modification process. See infra Part VI.D.

In coming to our decision in this matter, we have also considered Peti-
tioner’'s motions to supplement the record as well as the other participants mo-
tions in opposition and motions to strike certain arguments and exhibits. We deny

2 The missing “re-analysis’ details the production foregone calculations performed by Stratus
Consulting in response to comments pointing out several errors in the initial calculations.
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both of Petitioner’s motions to supplement the record with the documents de-
scribed in those motions; however, we only grant the Region’s motionsto strike in
part, because we allow certain “new” information raised by Petitioner concerning
the final Phase Il Rulemaking to be included in this appeal. See infra Parts V.A,
VI.B.1b.iv.

[. INTRODUCTORY OVERVIEW

This matter involves a number of important, complex legal issues under
CWA sections 301, 316(a), 316(b), and 401 that are of regional, and potentially
national, significance. In addition, the outcome of this case could have significant
impacts on the permittee and the area surrounding the plant, both financially and
ecologically.

This case concerns a facility and an ecosystem with fairly unique attributes.
The facility is the largest fossil-fuel burning electric power plant in New England.
The Final Permit challenged here imposes conditions that require a substantial
retrofit of the facility at significant cost (up to $120.2 million dollars® according to
the Region’s final estimates), the cost of which will likely affect the rates charged
to BPS's customers. On the other side of the equation, the case involves an impor-
tant estuarine ecosystem — Mount Hope Bay — whose fisheries have shown
huge decreases in productivity over the last two decades, a decline that began to
become manifest around the same time that the facility’s withdrawals from and
discharges into the Bay appreciably increased.

Currently, the facility draws large quantities of water from Mount Hope
Bay and its tributaries, uses the water for cooling purposes, and subsequently dis-
charges the then-heated water back into the Bay, which is a relatively shallow
estuarine bay. The large quantities of water used by the facility — annually, the
amount used is equal to seven times the volume of the Bay — and the geography
of the Bay have pivotal importance in terms of the facility’s water quality impacts
and its resultant obligations under the CWA.

There are several points that bear noting at the outset of this decision. First,
there are two drivers for the challenged permit conditions: CWA section 316(a),
which governs BPS's thermal discharges, and CWA section 316(b), which gov-

3 This is the Region’'s highest cost estimate and includes costs for vapor plume abatement
equipment. See Administrative Record (“A.R.”) 3346, Exhibit (“Ex.”). 2, Val. | (U.S. EPA, New En-
gland Region 1, Responses to Comments, Public Review of Brayton Point Station, NPDES Permit No.
MAO0003654, at 1V-35 to -36 (Oct. 3, 2003)) [hereinafter “Response to Comments document” (in text)
or “RTC” (in citations)]. We note that, where available, the first time we cite to a document we will
provide the administrative record number for each document we discuss (i.e, the “A.R.” number) as
well as the exhibit number in this appeal (i.e., the “Ex.” number) for that same document.
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erns BPS's cooling water intake. Although some of the facts underlying the Re-
gion’s determinations under these two statutory provisions overlap, as alegal mat-
ter these two sections operate independently. As discussed more fully below, in
the context of this particular permit, the conditions imposed (and the protections
correspondingly derived) under each of these independent sections of the statute
effectively require Petitioner to convert to closed-cycle cooling — a technology
that Petitioner resists because, as we have mentioned, it will require significant
retrofitting at BPS and thus be very expensive to implement. Because of the inde-
pendent underpinnings of the two statutory sections governing the permit, Peti-
tioner must successfully challenge the Region’s approach under both section
316(a) and section 316(b) to be assured of not having to install a closed-cycle
cooling system at the facility. Petitioner acknowledged this fact at oral argument.
Ora Arg. Tr. at 10.

Another important point is that, as we conclude below, permits issued under
CWA section 316(b) must not only apply the “best technology available for mini-
mizing adverse environmental impacts,” but also must go beyond that standard
when technology alone is insufficient to meet state water quality standards
(“WQSSs"). Thus, in certain cases, even if the technology standard does not require
closed-cycle cooling, a state’'s WQSs may. Here, the WQS element of the stan-
dard-setting equation is influenced substantially by the quality, size, and nature of
the water body from which BPS draws and into which BPS discharges.

This decision is divided into seven parts. The next section, Part |1, contains
adiscussion of the relevant CWA statutory sections and a brief description of the
associated Agency regulations. Part 111 contains a summary of the facts of this
case as well as the procedura history. In Part 1V, we describe the standard of
review we use in considering permit appeals. Part V focuses on administrative
record issues in the case at hand. In that section, we address Petitioner’s motions
to supplement the record and the various oppositions to those motions as well as
several other administrative issues, including Petitioner’s claims that the record
was inadequate and that the Region failed to rely on the record in making its
permit decision. Part VI contains our analysis of the bulk of the issues raised in
the Petition and is divided into four main sections. First, in Part VI.A, we address
issues concerning the Final Permit’s thermal discharge limitations, including chal-
lenges to the Region’s initial baseline thermal effluent limits established under
CWA section 301, challenges to the Region’s rejection of Petitioner’s proposed
CWA section 316(a) variance, and challenges to the CWA section 316(a) variance
ultimately set by the Region. Second, in Part VI.B, we address issues concerning
the Final Permit’s cooling water intake limitations, including questions surround-
ing the Region’s application of the CWA section 316(b) standard, issues surround-
ing the Region’s approach to utilizing Massachusetts' and Rhode Island’s water
quality standards in setting the permit’s intake limitations, issues concerning the
underlying factual basis for the permit's CWA section 316(b) limitations, and is-
sues concerning the Region’s cost and economic benefits analyses. Third, in Part
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VI.C, we consider several alleged procedural errors, including the Region’s al-
leged failure to respond to comments, to provide a basis for the Final Permit, and
to provide an additional comment period. Next, in Part VI.D, we turn to Peti-
tioner’s challenges to terms and conditions unrelated to BPS's thermal discharges
and cooling water intakes. Finally, Part VII contains a summary of our main con-
clusions and lists those issues that we are remanding to the Region for further
action.

I1. STATUTORY AND REGULATORY BACKGROUND
A. The Clean Water Act Generally

The CWA makes it unlawful for any person to discharge any pollutant into
the waters of the United States from any point source, except as authorized by
specified permitting sections of the Act, one of which is section 402. CWA
§8 301(a), 402(a), 33 U.S.C. 88 1311(a), 1342(a). Section 402 establishes one of
the CWA'’s principal permitting programs, the National Pollutant Discharge Elim-
ination System. 33 U.S.C. §1342(a); accord In re City of Moscow,
10 EAA.D. 135, 137 n.1 (EAB 2001); In re Town of Ashland Wastewater Treat-
ment Facility, 9 E.A.D. 661, 662 n.1 (EAB 2001).* Under this section of the Act,
the EPA may “issue a permit for the discharge of any pollutant, or combination of
pollutants’ in accordance with certain conditions.® CWA § 402, 33 U.S.C.
§ 1342(a). NPDES permits generally contain discharge limitations and establish
related monitoring and reporting requirements. CWA §402(a)(1)-(2),

4 “E.A.D.” refers to the Environmental Administrative Decisions Reporter. All Board decisions
published in the Environmental Administrative Decisions Reporter since 1992, as well as certain other
unpublished decisions, are also available at the Agency’s website at www.epa.gov/eab/.

5 States that have received authorization from the Agency under section 402(b) administer the
NPDES permit program within their boundaries in lieu of the federal government. 33 U.S.C.
§1342(b), (c). As of today’s date, Massachusetts has not received such authorization.
See http://cfpub2.epa.gov/npdes/statestats.cfm (viewed Jan. 24, 2006); see also EPA Region | Re-
sponse to Petition for Review at 6. Thus, EPA (and, in particular, Region 1) continues to issue NPDES
permits within the state pursuant to section 402(a). 33 U.S.C. § 1342(a); In re Avon Custom Mixing
Servs., Inc., 10 E.A.D. 700, 702 n.4 (EAB 2001); see also Ark. v. Okla., 503 U.S. 91, 103 (1991) (“In
the absence of an approved state program, the EPA may issue an NPDES permit under § 402(a) of the
Act.”). Although EPA issues NPDES permits in Massachusetts, the state maintains permitting author-
ity under Massachusetts law. See Mass. Gen. L. ch. 21, § 43 (2004); Mass. Regs. Code tit. 314 (2004).
Generally, when the Region issues an NPDES permit in Massachusetts, MADEP simultaneously is-
sues a permit under state law, which it did in this case. Id.; see also In re Westbhorough,
10 E.A.D. 297, 300 n.2 (EAB 2002). The appeal before the Board is limited to Petitioner’s challenge
to the federally-issued permit, since the state permit can only be challenged pursuant to state law.
See In re W. Suburban Recycling & Energy Ctr., L.P., 6 E.A.D. 692, 704 (EAB 1996); In re City of
Fitchburg, 5 E.A.D. 93, 97 (EAB 1994); see also Roosevelt Campobello Int'l Park Comm’n v. EPA,
684 F.2d 1041, 1056 (1st. Cir. 1982) (explaining that “federal courts and agencies are without author-
ity to review the validity of requirements imposed under state law”).
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33 §1342(a)(1)-(2); Friends of the Earth, Inc. v. Laidlaw Envtl. Servs., 528 U.S.
167, 174 (2000).

Discharge limitations are typically derived from standards issued under ei-
ther section 301 or section 306, 33 U.S.C. §§ 1311, 1306. Standards established
under section 301 generally apply to existing sources, such as BPS, whereas sec-
tion 306 standards apply to new sources. See, e.g., Riverkeeper, Inc. v. EPA,
358 F.3d 174, 185 (2d Cir. 2004). Pursuant to section 301, the Agency establishes
effluent limitations for categories or classes of point sources based on either “the
best available technology economically achievable” or “the best conventional pol-
lutant control technology,” depending on the type of pollutant in question. 33
U.S.C. §1311(b)(2)(A), (E); see E.l. duPont de Nemours & Co. v. Train,
430 U.S. 112, 126-29 (1977); Riverkeeper, 358 F.3d at 185; Cronin v. Browner,
898 F. Supp. 1052, 1056 (S.D.N.Y. 1995). All existing point sources were re-
quired to meet these effluent limitations by 1989.¢ CWA § 301(b), 33 U.S.C.
§ 1311(b); Riverkeeper, 358 F.3d at 185; Cronin, 898 F. Supp. at 1056.7

The term “pollutant” under the CWA includes “heat”; thus, discharges of
heated wastewater (i.e., thermal discharges) are regulated under the Act. CWA
§502(6), 33 U.S.C. §1362(6); Seacoast Anti-Pollution League v. Costle,
572 F.2d 872, 874 (1st Cir. 1978); see also In re Pub. Serv. Co. of Ind., Inc.,
1 E.AA.D. 590, 591 (Adm'r 1979). “Heat” is considered a nonconventional and
nontoxic pollutant. See 40 C.F.R. 88 401.15 — .16 (listing, respectively, the pol-
lutants considered either toxic or conventional); Am. Petroleum Inst. v. EPA,
787 F.2d 965, 969-70 & n.5 (5th Cir. 1986) (explaining that pollutants not classi-
fied as conventional or toxic are generally referred to as “nonconven-
tional/nontoxic” pollutants). Consequently, CWA sections 301(b)(1)(C) and
301(b)(2)(A)® — which generally apply to such nonconventional, nontoxic pollu-
tants — govern the establishment of appropriate “baseline” effluent standards for
heat. 33 U.S.C. § 1311(b)(1)(C), (b)(2)(A). The latter of these provisions, CWA
section 301(b)(2)(A), contains the basic technology-based standard and requires

6 The Act required, prior to 1989, application of the “best practicable control technology cur-
rently available” (otherwise known as “BPT") for point sources other than publicly owned treatment
works. CWA § 301(a)(1)(A), 33 U.S.C. § 1311(a)(1)(A).

7 Under section 306 of the Act, EPA establishes a set of standards applicable to new sources,
commonly referred to as New Source Performance Standards, which are based on the “best available
demonstrated control technology.” 33 U.S.C. § 1316(a)(1), (b)(1)(B), (€); see Riverkeeper, 358 F.3d
at 185; Cronin, 898 F. Supp. at 1056.

8 Technically, section 301(b)(2)(F) also applies. 33 U.S.C. § 1311(b)(2)(F). That section states
that for those pollutants not falling within sections 301(b)(2)(C), (D), or (E) — the provisions gov-
erning toxic pollutants and conventional pollutants — section 301(b)(2)(A) applies. Because section
301(b)(2)(A), and not 301(b)(2)(F), contains the actual standard for effluent limitations for
non-conventional, non-toxic pollutants, we cite that section as the applicable, relevant provision
above.
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application of “the best available technology economically achievable,” otherwise
known as “BAT.” 33 U.S.C. § 1311(b)(2)(A); see also 40 C.F.R. § 125.3(a). The
other provision, CWA section 301(b)(1)(C), requires application of “any more
stringent limitation, including those necessary to meet WQSs, treatment stan-
dards, or schedules of compliance, established pursuant to any State law or regu-
lations (under authority preserved by section [510] of [the Act]), * * * or re-
quired to implement any applicable [WQS] established pursuant to the [CWA].”
33 U.S.C. § 1311(b)(1)(C). Courts have interpreted this provision to require appli-
cation of state WQSs or other state legal or regulatory requirements if these are
more stringent than the technology-based limitations required by section
301(b)(2)(A). U.S. Steel Corp. v. Train, 556 F.2d 822, 838 (7th Cir. 1977); In re
City of Moscow, 10 E.A.D. 135, 168 (EAB 2001); see also 40 C.F.R.
88 122.4(d), 122.44(d)(1), (3), (5)(all essentially requiring NPDES permits to in-
clude conditions necessary to achieve state WQSs more stringent than promul-
gated effluent limitations guidelines or standards).

B. Section 316(a) of the Clean Water Act and Associated Regulations

The Act also contains a provision that specifically focuses on point sources
with thermal discharges and their related cooling water intake structures
(“CWISs").1* CWA 8 316, 33 U.S.C. § 1326. Section 316(a) applies to the thermal
discharges and alows EPA, for a specific point source discharger, to impose less
stringent effluent limitations on the thermal discharges than might otherwise be
required under section 301 (or 306) when the owner or operator:

[C]an demonstrate to the satisfaction of the Administrator
* * * that any effluent limitation proposed for the control
of the thermal component of any discharge from such
source will require effluent limitations more stringent
than necessary to assure the pro[t]ection and propagation
of a balanced, indigenous population of shellfish, fish,
and wildlife in and on the body of water!* into which the
discharge is to be made.

9 The statutory standard has also, on occasion, been referred to as “BATEA.” See, e.g., In re
Pub. Serv. Co. of N.H., 1 E.A.D. 332, 337 (Adm’r 1977). The participants, however, generaly use the
acronym “BAT” in discussing this standard, as do EPA’s regulations. Accordingly, we too will use this
acronym.

10 Generally speaking, a facility that discharges heated effluent typically has withdrawn that
water from the same or a nearby body of water. These water withdrawals are made via the CWISs.

11 The “balanced, indigenous population of fish, shellfish, and wildlife in and on the body of
water” is often referred to as the “BIP.”
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33 U.S.C. §1326(a); accord Appalachian Power Co. v. Train, 545 F.2d 1351,
1371-72 (4th Cir. 1976); Am. Littoral Soc’y v. EPA, 199 F. Supp. 2d 217, 237
(D.N.J. 2002). In such cases, EPA may grant a variance for the thermal compo-
nent of the discharge that “assure[s] the protection and propagation of [the BIP].”
CWA §316(a), 33 U.S.C. §1326(a). These “section 316(a) variances’ are also
sometimes referred to by the Agency as “alternative effluent limitations.” See 40
C.F.R. §125.71(a).

The Agency has promulgated regulations implementing this section of the
Act, see 40 C.F.R. pt. 125, subpt. H, which include provisions describing the cri-
teria and standards that are used by the Agency to determine whether alternative
effluent limitations may be imposed pursuant to section 316(a) of the Act. 4