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ORDER DENYING MOTION TO RECONSIDER

Leonardo Ramos-Hernandez petitioned the Environmental Appeals Board (“Board”) for
review of a Clean Air Act Prevention of Significant Deterioration permit that U.S.
Environmental Protection Agency Region 2 (“Region”) issued to Energy Answers Arecibo
Puerto Rico Renewable Energy Project on April 10, 2014, following a remand by the Board. On
May 30, 2014, the Board dismissed that petition for lack of jurisdiction. Order Dismissing
Appeal at 1-2 (May 30, 2014) (citing 40 C.F.R. 124.19(1)). Mr. Ramos has now filed a Motion to

Reconsider the Board’s dismissal order.

As the Board explained in its order dismissing the appeal, the Board did not retain
jurisdiction of the final permit decision following remand and, thus, the permit decision issued in
this matter was final, for the purposes of judicial review under 124.19(1), when it was issued by
the Region on April 10, 2014. As a result, the Board dismissed the appeal from that permit
decision for lack of jurisdiction because final agency action had already occurred. The Board is

J
not persuaded by Mr. Ramos’ arguments to reconsider its decision.




First, Mr. Ramos asserts that the Board misreads 40 C.F.R. § 124.19(1). The Board
disagrees with Mr. Ramos’ interpretation of both the Board’s order and the regulatory provision
regarding final agency action. This provision makes it clear that final agency action occurs under
124.19 when, following remand, the Regional Administrator issues a subsequent final permit
decision, unless the Board specifically retains jurisdiction — which the Board did not do in this

case. See id.; 78 Fed. Reg. 5,281, 5,284 (Jan. 25, 2013).

Mr. Ramos’ reliance on Quackenbush v. Allstate, 517 U.S. 706 (1996) is misplaced. The
Supreme Court in Qudckenbush was addressing a federal court’s decision to abstain from
exercising its jurisdiction where the relief sought was not discretionary. Id. at 718 (recognizing
that federal courts do have authority to abstain from exercising jurisdicﬁon where the court has
the discretion to grant or deny relief). In contrast, this Board is an administrative adjudicative
body that does have discretion in determining whether to retain jurisdiction over a permit
decision following remand, see 40 C.F.R. § 124.19(1)(2)(iii), as well as the discretion to grant or
deny review of a PSD permit. See In re Avenal Power Center, PSD Appeal Nos. 11-02 to 11-05,
slip op. at (EAB Aug. 18,2011), 15E.A.D.at . Mr. Ramos’ reliance on 40 C.F.R. § 71.7 is
similarly misplaced for multiple reasons, not the least of which is that this permit was not issued

under part 71.

In sum, none of the arguments raised by Mr. Ramos establish any error by the Board in
dismissing the petition. Accordingly, the Board denies Mr. Ramos’ Motion to Reconsider PSD
Appeal No. 14-04. Mr. Ramos has no further administrative remedies under the regulations

governing permit appeals.



So ordered.!
ENVIRONMENTAL APPEALS BOARD

Dated: e 29 Jﬁ/§/ By: /%JL&‘__Q a . Sf&w
/ Kathie A. Stein
Environmental Appeals Judge

! The three-member panel deciding this matter is composed of Environmental Appeals
Judges Leslye M. Fraser, Catherine R. McCabe, and Kathie A. Stein.
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CERTIFICATE OF SERVICE

I certify that copies of the foregoing Order Denying Motion to Reconsider in the matter of
Energy Answers, LLC, PSD Appeal No. 14-04, were sent to the following persons in the manner
indicated:

By U.S. First Class Mail

Certified, Return Receipt Requested:
Leonardo Ramos-Hernandez

HC 4 Box 2925

Barranquitas, PR 00794

Waldemar Natalio Flores Flores
Calle 4 B 20 Forest Hills
Bayamon, PR 00959-5527

Don J. Frost

Henry C. Eisenberg

Skadden, Arps, Slate, Meagher & Flom, LLP
1440 New York Avenue, NW

Washington, DC 20005-2111

By EPA Pouch Mail:
Joseph A. Siegel

James L. Simpson
Assistant Regional Counsel
U.S. EPA Region 2

290 Broadway

New York, NY 10007

By Interoffice Mail:

Brian L. Doster

Air and Radiation Law Office

Office of General Counsel

1200 Pennsylvania Ave. NW (MC2344A)
Washington, DC 20460
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