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ORDER DIRECTING SUPPLEMENTAL BRIEFING
ON REGION 5’s CONSIDERATION OF
ENVIRONMENTAL JUSTICE IN THIS PERMITTING ACTION

Mr. Emerson Joseph Addison III has petitioned the Environmental Appeals Board
(“Board”) to review an Underground Injection Control (“UIC”) Class II Permit (“Permit”) that
the U.S. Environmental Protection Agency (“EPA” or “Agency”), Region 5 (“Region”) issued to
Jordan Development Co., L.L.C. UIC Appeal No. 18-06. In his petition, Mr. Addison claims,
among other things, that the Region’s environmental justice screening was erroneous and that the
Region failed to apply any meaningful environmental justice guidelines. Petition at 7-11.

The Board has determined that supplemental briefing on the environmental justice issue
raised by Mr. Addison here would assist the Board in its deliberations in this case. Specifically,
Executive Order 12,898, “Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations” (“Executive Order on Environmental Justice” or
“Executive Order”) gives permitting authorities discretion to determine how best to implement
its mandate within the confines of existing law. The Executive Order does not, however, dictate

any particular outcome in a permit decision, and a permit issuer’s permitting role under the UIC

program is limited to implementing the requirements of the Safe Drinking Water Act (“SDWA”)



and the UIC regulations promulgated under the SDWA. See In re Envotech, L.P., 6 E.A.D. 260,
280 (EAB 1996).

In its Response to Mr. Addison’s Petition, the Region here cites Envotech and points out
that the Board has recognized that a permit issuer has no authority to deny or condition a UIC
permit where the permittee has demonstrated full compliance with the statutory and regulatory
requirements. Region Response at 13. But, the Region’s Response does not appear to
acknowledge that there are two areas where a Region has the discretion to implement the
Executive Order on Environmental Justice: the “public participation” procedures of 40 C.F.R.
part 124 and the UIC regulatory “omnibus authority.” Envotech, 6 E.A.D. at 281-82; see also In
re Muskegon Dev. Co., UIC Appeal No. 18-05, slip op. at 15-16 (EAB Apr. 29, 2019), 17 E.A.D.
___ (discussing Envotech and Region’s discretion under SDWA to implement Executive Order).

Specifically, the Region discusses how it applied its environmental justice screening to
this permitting action in the area of public participation by noting that it considered
environmental justice concerns “when choosing a location and time for the information session
and hearing and when designing outreach materials.” Region Response at 12 (quoting Response
to Comments at 12). But the Region’s Response does not explain how it addressed its UIC
regulatory omnibus authority with respect to the environmental justice concerns as set forth in
Envotech.

The Board therefore requests that the Region address the following:

Whether and how, in accordance with the Executive Order on
Environmental Justice and Board precedent, the Region exercised its
discretion under the UIC regulatory omnibus authority in this
permitting action to ensure the protection of the USDWs, including

any USDWs upon which a minority or low-income community may
rely.



The Region’s Supplemental Brief shall be filed on or before Monday, June 3,2019. The
Region is directed to confer with EPA’s Office of General Counsel to ensure that the Region’s
responses to these questions reflect the Agency’s views. Mr. Addison may file a Supplemental
Response Brief on or before Tuesday, June 11, 2019.

So ordered.
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CERTIFICATE OF SERVICE

I certify that copies of the foregoing Order Directing Supplemental Briefing on
Region 5’s Consideration of Environmental Justice in This Permitting Action in the matter
of Jordan Development Co., LLC, UIC Appeal Nos. 18-06 to -09, were sent to the following

persons in the manner indicated:

By Electronic Mail:

Emerson J. Addison

17210 Maple Hill Drive

Northville, Michigan 48168

E-Mail: emerson.addison@gmail.com

Ronald J. Kruske, DDS

4887 Anglers Lane

Gladwin, Michigan 48624
E-Mail: ronandamyl@gmail.com

Ben Brower

Jordan Development Co., LLC
1503 Garfield Road North
Traverse City, Michigan 49696
E-Mail: benb@jordanex.com

Kris P. Vezner

Associate Regional Counsel

U.S. Environmental Protection Agency, Region 5
77 West Jackson Boulevard (C-14))

Chicago, Illinois 60604

E-Mail: vezner.kris@epa.gov

MAY 1 6 2019
Dated:

Amy Kruske
4887 Anglers Lane
Gladwin, Michigan 48624

E-Mail: amykruske@gmail.com

Jennifer Springstead
7889 Greenwood Road
Gladwin, Michigan 48624

E-Mail: jspringst@gmail.com

Pooja S. Parikh, Attorney-Advisor
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Mail Code 2355A

Washington, D.C. 20460

E-Mail: parikh.pooja@epa.gov

Eurika Durr
Clerk of the Board



