BEFORE THE ENVI RONVENTAL APPEALS BQARD
UNI TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
WASHI NGTQN, D. C.

In re:

Town of Hopedal e, Board of

Water & Sewer Comm ssioners NPDES Appeal No. 00-04

Permt No. MA0102202

N N N N N N N N

ORDER DENYI NG REVI EW

| NTRODUCTI ON

In a petition dated July 13, 2000, which was tinely filed on
July 18, 2000, the Town of Hopedal e, Massachusetts, Board of
Wat er and Sewer Conmi ssioners (“Petitioner” or “Hopedal e”) seeks
review of one of the Iimtations in a final National Poll utant
Di scharge Elinmnation System (“NPDES’) pernit! (“permt”) issued
by U S. EPA Region | (“Region 1”), regulating discharges from
Hopedal e’ s publicly owned treatnent works (“POTW) to the MII

River. Petitioner contests the inclusion of a copper effluent

Under the Clean Water Act (“CWA"), persons who discharge
pol lutants from point sources into waters of the United States
must have a permt in order for the discharge to be lawful. See
CWA § 301, 33 U.S.C. § 1311. The NPDES is the principal
permtting programunder the CWA. See CWMWA § 402, 33 U S. C
§ 1342.
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limtation in its final permt and requests that the limtation
be renoved fromthe permt, or in the alternative be nade | ess
stringent.?

In support of its position Petitioner raises the follow ng
four argunents: (1) the fact sheet acconpanying the draft permt
did not provide sufficient data to justify the inclusion of a
copper limtation; thus, the Region’s finding of “reasonable
potential” for toxicity is unfounded;® (2) the data used to
estimate MI| River’s streamflow are questionable; thus, the

process of deriving the permt linmtations is flawed;* (3) the

W& request a relaxed copper limtation, if the limtation
cannot be elimnated in its entirety.” Petition at 2.

**The factual question at issue is that insufficient data to
support the requirenent for a copper limtation was included in
the fact sheet which acconpani ed the public notice. Sufficient
data are necessary to prove ‘reasonable potential’ for toxicity.
Petition at 1. New data should be gathered “to prove that a
reasonabl e potential exists for toxicity.” Petition at 3.

“Petitioner argues that:

[Flactual errors were commtted in determning streamfl ow
which is essential in determning permt limtations. The
fact sheet states[:] “Since there is not a streamflow gage
inthis area with 30QL0 fl ow val ues, we | ooked at the gage
data fromthe Branch River in Forestdale, Rhode Island.”
This streamflow gage is several river mles distant from
the outfall of the Hopedal e WAst ewat er Treatnent Pl ant
(WMP) on the MII River. Fromthis questionable data, a
streamflow was estimated for the MI| R ver at the Hopedal e
(conti nued...)
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di scharge limtations should not have been based on netals
bi oavai lability;® and (4) the pernit limtation cannot be
achi eved at the existing Wastewater Treatnent Plant (WMP)
Wi t hout undergoi ng maj or nodifications, the cost of which wll

cause social and econonmic harmto the comunity.?®

4. ..continued)

WMP. Fromthis estinmated streamflow, a dilution factor
was estimated * * *. Fromthe estimated dilution factor,
the proposed permt limtations were derived. The process
of deriving the permt limtations is flawed considering the
substantial inpact that a 5 part per billion effluent
limtation on copper will have on the Hopedal e WMP.

Petition at 1.

*Wth regard to the approach used by Region | to express
nmetals limts, Petitioner argues that:

[ T]here is considerable national debate * * * on the

bi oavail ability of netals in the effluent froma WMP. The
discharge limtations are based on the total recoverable
amount of a netal, when in fact substantially less netal is
actual ly bioavailable. Therefore, a copper limtation which
has been set at the detection Iimt of the |aboratory
procedure is excessive for its intended goal

Petition at 1.

®Petitioner states this final argunent in support to its
position as foll ows:

It is not in the best interest of the Town of Hopedale to
consent to effluent limtations which cannot be consistently
achi eved at the existing WMP, w thout major nodifications
to add advanced wastewater treatnent processes. The cost of
(conti nued...)
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In its response to Petitioner’s clains, Region | requests
that this Board dism ss the petition because Petitioner “did not
comment on three [of the] purported deficiencies during the
devel opment of its permt even though these issues were
reasonably ascertainable fromthe draft permt and fact sheet
made avail able for public conmrent,” and the only issue (referring
to Hopedal e’ s argunent nunber four supra) that was tinely raised
in comments below | acks nmerit because “the [CWA] and anpl e
precedent establish that technical feasibility is not the basis

for renmoving” the contested copper limtation.” Response at 1-2.

(... continued)

such nodifications woul d cause w despread soci al and
econom ¢ harmto the community and would not result in any
significant inproved environnental inpact. * * * The
proposed discharge limtation for copper cannot be
consistently net without the addition of unit processes to
the WMP which are specifically designed for nmetals renoval
such as reverse osnosis.

Petition at 2-3.

'Even t hough Hopedal e does not specifically categorize
argunent nunber four as raising an issue of technol ogical
feasibility, it can be construed as such, for it refers to the
need to undergo major nodifications in order for the POTWto
achi eve conpliance. As thus franed, this issue is essentially
the sane as the one raised in Hopedale’'s comments on the draft
permt which refer to the POTWs design constraints and its
i npossibility of renoving copper. |If we were to construe
Hopedal e’ s argunment nunber four as raising a different issue than
was raised in its coomments on the draft permt, we would be

(conti nued. . .)
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1. FACTUAL BACKGROUND

Petitioner operates a POTWin Hopedal e, Massachusetts. On
March 5, 1997, Petitioner applied for renewal of its existing
NPDES permit.® See Response Exhibit (“R Ex”) G Pursuant to 40
CF.R 8 124.6,° Region | began to prepare a draft permt for
Hopedale’s POTW In an effort to expedite the process of
conpleting the draft permt for public review, Region | provided
Hopedale with a copy of a prelimnary draft permt. Response at
5 REx I. Hopedale raised its concerns on the prelimnary draft
inaletter dated June 18, 1999, in which it nmade manifest its
di sagreenent with the inclusion of a copper Iimtation, on the

basis that the facility was not designed to renove copper and

(...continued)
forced to conclude that the argunent had not been raised in its
comments on the draft permt and, therefore, under the applicable
regul ations (discussed infra), could not be entertained on
appeal .

8The existing permt required nonitoring of copper but it
did not specify a discharge limtation. See Response at 3;
Response Exhibit (“R Ex”) D at 2.

°Section 124.6 authorizes the Regional Adm nistrator to
decide -- once an application is conpleted -- whether to prepare
a draft permt or deny a permt application. 40 CF. R § 124.6
(2000) .
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that the proposed limtation was too stringent.® See R Ex H at
1.

The draft permt was issued on June 30, 1999. See R Exs J &
K. The draft permt incorporated a nonthly average effl uent
limtation on copper of 5 mcrograns per liter (“pg/l”) and a
maxi mumdaily effluent limt of 7 pg/l. See Response at 5; R Ex
B Draft Permit at 3-4. Because the copper limtation was new,
the draft permt provided for a conpliance schedul e of one year
fromthe effective date of the permt to allowtine for Hopedal e
to come into conpliance with the newlimt. R Ex B Draft Permt
at 4.

Hopedal e submitted comments on the draft permit on July 22,
1999, addressing four points of concern.? See R Ex L. Region
addressed each one of Hopedale's comments in its response to

public comments. See R Ex M

0“We do not agree with the addition of discharge
limtations for copper in Hopedale s water since the WMF was not
desgined [sic] to renove this netal and the limtation is
extrenely low” R Ex Hat 1.

“Hopedal e’ s first conment focused on fecal coliform and
ammoni a. The second comment raised the issue of Hopedale’'s
al l eged inpossibility of neeting the proposed limtation on
copper. The third and fourth coments dealt wth the
appropri ateness of the test organi smchosen for toxicity testing
and the inpact of changing fromgrab type sanpling to conposite
sampling. R Ex L.
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The Regi on proceeded with the preparation of the final
permt and on Septenber 1, 1999, issued the final NPDES permt
decision. See REx A & O The final permt decision maintained
the limtation on copper and the conpliance schedule. On Cctober
14, 1999, Petitioner filed a tinely request for Evidentiary
Hearing with the Regional Adm nistrator contesting the inclusion
of the copper limtation in the final permt decision and raising
t he sane argunents that are now raised on appeal. R Ex P.
Pursuant to the applicable NPDES regul ations, ! Hopedale filed a
timely appeal with this Board. For the reasons stated bel ow,

Petitioner’s request for review is denied.

2On May 15, 2000, the U.S. Environnental Protection Agency
publ i shed "Anmendnents to Stream ine the National Poll utant
Di scharge Eli mnation System Program Regul ati ons: Round Two."
See 65 Fed. Reg. 30,886 (May 15, 2000). The rules, effective
July 14, 2000, revised the procedures for decisionmaking with
respect to NPDES permts. 40 CF. R pt. 124. Section 124.21(3),
as anmended by 65 Fed. Reg. 30,886, 30,911, provides that for “any
NPDES permt decision for which a request for evidentiary hearing
was filed on or prior to June 13, 2000 but was neither granted
nor denied prior to that date, the Regional Adm nistrator shal
no later than July 14, 2000 notify the requester that the request
for evidentiary hearing is being returned wi thout prejudice. * *
*  The requester may file an appeal with the Board, * * * no
| ater than August 13, 2000.” 40 CF.R 8§ 124.21(3) (2000). On
June 30, 2000, Region | returned Hopedal e’ s request for an
evidentiary hearing as required by the anendnents. Hopedale’'s
appeal was tinely received by this Board on July 18, 2000.
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I11. DI SCUSSI ON

Odinarily, in appeals under 40 CF. R § 124.19(a), the
Board will not grant review unless it appears fromthe petition
that the condition in question is based on a clearly erroneous
finding of fact or conclusion of |aw or involves an exercise of
di scretion or an inportant policy consideration that the Board

should reviewin its discretion.® 40 C.F.R 8§ 124.19(a) (2000).

BPrior to the anendnents to streanline the NPDES
regul ations, the rules governing petitions for review of NPDES
permtting decisions were set out in 40 CF. R 8 124.91. These
rules did not provide for an appeal directly to the Board.
I nstead a person seeking review of an NPDES perm tting decision
was required to first request an evidentiary hearing before the
Regi onal Admi nistrator. The outcone of the request for an
evidentiary hearing or the outcone of an evidentiary hearing (if
the request was granted) was then appeal able to the Board.
However, under those rules there was no review as a matter of
right fromthe Regional Adm nistrator’s decision or the denial of
an evidentiary hearing. See In re Cty of Port St. Joe, 7 E. A D
275, 282 (EAB 1997); In re Florida Pulp & Paper Ass’'n, 6 E. A D.
49, 51 (EAB 1995); Inre J &L Specialty Prods. Corp., 5 E A D
31, 41 (EAB 1994). Petitions for review of NPDES permts are now
regulated by 40 CF. R 8 124.19 as anended by 65 Fed Reg. 30, 886,
30,911 (May 15, 2000). Even though the regul ati ons governi ng
NPDES appeal s changed in the sense that the evidentiary hearing
provi si ons have been elimnated, the standard of review has not
changed. The standard of review under 40 C.F.R § 124.91 was
simlar to that under 40 C F.R § 124.19. For instance, under
section 124.91 a petition for review was not granted unl ess the
Regi onal Adm nistrator’s denial or Adm nistrative Law Judge
deci sion was clearly erroneous or involved an exercise of
di scretion or inportant policy that nerited review by the Board.
This sanme principle applies under section 124.19. See 40 C.F. R
(conti nued...)
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Wil e the Board has broad power to review decisions under section
124.19, the Agency intended this power to be exercised “only
sparingly.” 45 Fed. Reg. 33,412 (May 19, 1980); In re Rohm and
Haas Co., RCRA Appeal No. 98-2, slip op. at 7 (EAB, Cct. 5,
2000), 9 EAD. _; Inre AES Puerto Rico L.P., PSD Appeal Nos.
98-29 to 31, slip op. at 7 (EAB, May 27, 1999), 8 EA D __,
aff’d sub nom Sur Contra La Contam naci 6n v. EPA, 202 F.3d 443
(1 Gir. 2000). Agency policy favors final adjudication of npst
permts at the Regional level. 1d. On appeal to the Board, the
petitioner bears the burden of denonstrating that reviewis
warranted. AES Puerto Rico L.P., slipop. at 7, 8 EAD. __; In
re Hawaii El ec. Light Co., PDS Appeal Nos. 97-15 through 97-23,
slip op. at 8 (EAB Nov. 25, 1998), 8 EA D. __; In re Kawai hae
Cogeneration Project, 7 E.A D. 107, 114 (EAB 1997).

Bef ore we nmake any determ nation on the nerits of the

petition we need to first determ ne whether the Petitioner has

B(...continued)
8§ 124.19(a)(1)-(2). Likew se, other principles such as
exercising the power of review only sparingly, the burden of
denonstrating that the petition warrants review, and that npst
permts should be adjudicated at the Regional |evel, are stil
applicable to petitions for review of NPDES permtting decisions
under section 124.19. Conpare 44 Fed. Reg. 32,887 (June 7, 1979)
(Preanble to section 124.101 former section 124.91) with 45 Fed.
Reg. 33,412 (May 19, 1980) (Preanble to section 124.19).



10
conplied with the applicable procedural requirenents of 40 C.F. R

part 124.

A. Threshold Requirenents

Standing to appeal a final permt determnationis |imted
under section 124.19 to those persons “who filed conmments on
[the] draft permt or participated in the public hearing.” Any
person who failed to comrent or participate in the public hearing
on the draft permt can appeal, “only to the extent of the
changes fromthe draft to the final permit decision.” 40 CF. R
8 124.19(a); see City of Phoenix, Arizona Squaw Peak & Deer
Val l ey Water Treatnment Plants, NPDES Appeal No. 99-2, slip op. at
14 (EAB, Nov. 1, 2000), 9 EA D. __. Those persons seeking
revi ew nust al so denonstrate to the Board “that any issues being
rai sed were rai sed during the public comment period to the extent
required by these regulations * * *,” 40 CF. R 8§ 124.19(a).

The Board has consistently declined to review i ssues or argunents
in petitions that fail to satisfy this basic requirenent. City

of Phoenix, slip op. at 15, 9 EAD. . See, e.g., Inre
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Rockgen Energy Center, PSD Appeal No. 99-1, slip op. at 7-8 (EAB,
Aug. 25, 1999) 8 E.A. D

Participation during the coment period nmust be consonant
with the requirenments set forth in section 124.13. See Cty of
Phoeni x, slip op. at 15, 9 EA D. __ (“In construing the
requi renents of section 124.19, the Board has done so in
conjunction with section 124.13”). Under 40 CF. R 8§ 124.13,
“[a]ll persons, including applicants, who believe any condition
of a draft permit is inappropriate * * * nust raise al
reasonably ascertainable issues and submit all reasonably
avai |l abl e argunents supporting their position by the close of the
public comrent period * * *.” 40 C.F.R § 124.13 (2000)
(enmphasi s added); see In re Florida Pulp & Paper Ass’'n, 6 E A D
49, 53 (EAB 1995). Accordingly, only those issues and argunents
rai sed during the coment period can formthe basis for an appeal
before the Board (except to the extent that issues or argunents
were not reasonably ascertainable). See, e.g., In re Jett Black
Inc., U C Appeal Nos. 98-3 & 98-5, slip. op. at 8 & nn. 18, 23
(EAB, May 27, 1999), 8 E.A.D. __ (finding that reasonably
ascertai nabl e argunments not raised during the public coment

period were not preserved for appeal). Adherence to these
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requi renents is necessary to ensure that the Region has an
opportunity to address potential problens with the draft permt
before the permt becones final, thereby pronoting the Agency’s
| ongst andi ng policy that nost permt issues should be resol ved at
t he Regi onal |evel and providing sonme finality to the process.
Florida Pulp, 6 EA D at 53; In re Sutter Power Plant, PSD
Appeal Nos. 99-6 & 99-73, slip op. at 9 (EAB, Dec. 2, 1999), 8
E. A D

In the instant case, Petitioner submtted tinely coments on
the draft permt. |Its comments focused on several issues, but
only one of themwas related to renoval or relaxation of the
copper limtation. See R Ex L. Hopedale stated in its comments
that “[t]he proposed |[imtation on copper of 5 parts per billion
will be difficult, if not inpossible, to achieve, considering
that the plant was never designed to renove copper. The current
practice of reporting [nonitoring] copper would be nore
appropriate.” R Ex L. No other comments or argunents — from
Hopedal e or other parties -- in support of Hopedal e’ s position
Wi th respect to copper were received by Region | during the
commrent period. In sum Petitioner’s only contention during the

comment period regarding the inclusion of the copper limtation
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pertained to the facility’'s alleged inability to renpbve copper
fromits wastewaters in light of the facility’ s design
constraints, a contention which we construe as a technol ogi cal
infeasibility argunent.?

In the Petition, however, Hopedal e raises four argunments in
support of its position that the copper limtation is
i nappropriate and therefore should be elimnated or in the
alternative made |l ess stringent.'™ The first three argunents are
unrel ated to Hopedal e’ s technol ogical infeasibility comrents;
i nstead, they concern nmatters that were not raised during the
comment period by any party although they were reasonably
ascertai nabl e and thus could have been raised bel ow

Inits first argunent, Hopedal e questions the “reasonabl e
potential” determ nation nmade by Region | pursuant to 40 C. F. R
§ 122.44(d)(1)(iii)* by alleging that the fact sheet

acconpanying the draft permt did not provide sufficient data to

4See supra note 7.
1®See supra notes 2-6.

%Section 122.44(d)(1)(iii) requires the permtting
authority to nake a determ nation on the discharge’ s reasonabl e
potential to cause or contribute to an in-stream excursion above
the state’s water quality standards. 40 C F. R
8§ 122.44(d) (1) (iii).
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justify the inclusion of a copper limtation. The record
before us shows that this argunent was reasonably avail abl e
during the comment period. The fact sheet?!® submitted with the
draft permt and available for public comments specifies that
metals limts, including copper, were established because
previ ous nonitoring showed that netals in Hopedale' s effluents
have a reasonable potential to cause or contribute to an
i n-stream excursi on above the applicable water quality standards.
R Ex B Fact Sheet at 5. The fact sheet provides the nonitoring
data used by the Region’s permt witer to formthis “reasonabl e
potential” determination. R Ex B Attach. B to Fact Sheet. |If
Hopedal e had doubts about the rationale applied by Region | to
cone to a “reasonable potential” determ nation, the tine to have
rai sed those doubts was during the comment period. Because this

argunment was reasonably avail able during the conment period and

YSupra note 3.

8According to 40 CF. R § 124.8, fact sheets acconpanyi ng
draft permts nust briefly set forth the principal facts and the
significant factual, |egal, nethodol ogical and policy questions
considered in preparing the draft permt. |In addition to the
general requirenents of section 124.8, NPDES fact sheets nust
al so comply with the requirenents in section 124.56, which
provide in pertinent part that fact sheets shall contain “any
cal cul ati ons or other necessary explanation of the derivation of
specific effluent limtations and conditions or standards.” 40
C.F.R § 124.56(a) (2000).
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was not raised, it cannot be raised for the first tine on
appeal .*® See In re Britton Constr. Co., CWA Appeal Nos. 97-5 &
97-8, slip. op. at 23 (EAB, Mar. 30, 1999), 8 EEA D. __ (holding
that argunents raised for the first time on appeal are deened
wai ved); In re Wodcrest Mg., Inc., 7 EAD. 757, 764 (EAB

1998), aff’'d, No. 3:98-CV-0446-AS (N.D. Ind. Dec. 14, 1999).

“While reviewing the record we noticed that the fact sheet
does not have the nethodol ogy used by the permit witer to
calculate the 5 pg/l nonthly average effluent limt at issue
here. Region | recognizes this omssion in its Response. See
Response at 5 n.2. Section 124.56(a) requires NPDES fact sheets
to contain “any cal cul ation or other necessary explanation of the
derivation of specific effluent limtations.” 40 C.F.R
8§ 124.56(a) (2000). The fact sheet only shows the cal cul ati ons
to obtain the 7 pg/l daily maxinumeffluent limt on copper. By
neglecting to include its calculations of the 5 ug/l nonthly
average limt on copper, Region | appears to have failed to neet
the requirenents of section 124.56(a). The Petitioner, however,
has not alleged that the Region failed to show the cal cul ati ons
used to obtain the nonthly average limtation for copper,

although it is specifically challenging the 5 pug/l limtation.
Hopedal e’ s first argunent on appeal -- insufficient data to
support the requirenent for a copper limtation -- cannot be read

as enconpassing the issue we just described. First, Hopedal e
raises the “insufficient data” argunent in a different context.
The “insufficient data” argunent is raised to underm ne Regi on
|’s determ nation that Hopedal e s copper di scharges have a
“reasonabl e potential” to violate Massachusetts water quality
standards. Secondly, even if we construe Hopedale s first
argunent as enconpassing this issue, it is raised on appeal for
the first time and therefore it is not preserved for review.
Furt hernore, Hopedale’s only focus of concern during the comment
period was the design constraints of the POTWwi th regard to
copper renoval and not this particular om ssion. See R Ex L.
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Hopedal e’ s second argunent on appeal is that the data used
to estimate MI| River’s streamflow are questionable; therefore,
the process of deriving the pernmit limtations is flawed.?
Hopedal e bases its “use of questionable data” contention on the
fact that Region | used flow data fromthe gauge | ocated at the
Branch River in Forestdale, Rhode Island to derive sone of the
permt limtations.? Hopedale basically inplies that the copper
limtation was derived fromthe Branch River’'s flow data.?* The
record shows that this argunment was reasonably avail abl e during
the comment period. For instance, the fact sheet contains the
data and assunptions used by the permit witer to calculate the
copper limtation. There is no nention of Branch River flow data
bei ng used to establish the permt’s copper limtation, and
Hopedal e has not directed our attention to any such data being

used for that purpose.?® More inportant to the issue at hand, if

20Supra note 4.

21 d.

22| d.

2As explained by Region | in its Response, Hopedale is
m sconstruing the use given to the Branch River’s flow data. The
actual statenent made by Region | in the fact sheet is that:

Since there is not a streamflow gage in this area with
30Q10 fl ow val ues, we | ooked at gage data fromthe
(conti nued...)
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Hopedal e was concerned about the cal cul ations and data used to
estimate MI| River’'s streamflow and its inpact on the
derivation of an effluent limtation for copper, the tine to have
rai sed that concern was the comrent period.

Hopedal e’s third argunent is that “there is considerable
nati onal debate * * * on the bioavailability of nmetals in the
effluent froma WMP,” and thus the effluent limtations should
not have been based on the total recoverable ampunt of netals.?
Thi s argunment was not raised bel ow, and because Hopedal e has not

asserted that this issue was not reasonably avail abl e during the

23(. .. continued)

Branch River in Forestdale, Rhode Island. At this
gage, the 7Q10 is 13.5 cfs and the cold season
30QL0 is 48.8 cfs. * * * The ratio of 30QL0 to
7QL0 for this gage is 3.6. Applying this ratio to
the 7Q10 fromthe MII| River of 0.7 cfs, we
obt ai ned an estinmated wi nter period 30QL0 fl ow of
2.5 cfs, or 1.63 MaD. Therefore, the 30QL0
dilution factor is 3.8. Based on this dilution
factor, the winter ammonia |imt has been
established at 11 ng/l or 3.8 tines the instream
criterion of 3.0 ny/l.

R Ex B Fact Sheet at 4 (enphasis added). As can be readily seen
fromthe foregoing, the Branch River data were used to cal cul ate
ammonia limts and not copper limts as suggested by Hopedal e.
See id. The fact sheet also shows that the permit witer used a
7QLO0 flow of 0.45 mllion gallons per day ( “nmgd”), which,
converted to cubic feet per second (“cfs”) equals 0.7, to
calculate netals limtations and not 13.5 cfs (Branch River’s
7QL0) as Hopedale inplies. See R Ex A Attach. B to Fact Sheet.

2“Supra note 5.
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comment period, it cannot be raised now ?*® |f Hopedal e was not
satisfied with the “total recoverable netal s” approach, which is
required by the regulations,? its obligation was to bring this
issue to the Region's attention during the conment period. ?
Moreover, to the extent that Hopedale's argunent is intended as a
challenge to the validity of section 122.45(c),? we will not

entertain it. A permt appeal proceeding is not the appropriate

An argunent not raised during the comment period may
nonet hel ess be rai sed on appeal if it was not reasonably
avai | abl e during the comment period. 40 CF.R § 124.13 (2000).

26Section 122.45(c) requires that all permt effluent
limtations for netals be expressed in terns of “total
recoverable netal”, and that is precisely what Region | did. 40
CF.R § 122.45(c).

’Hopedal e does not explain the significance of the alleged
nati onal debate and what approach shoul d have been used by the
Region to set the copper limtations. The Region in its Response
makes a distinction between expressing the copper limt in terns
of dissol ved copper rather than total recoverabl e copper.
Response at 10-11. |[If, as suggested by Region |, what Hopedal e
wanted was to have the limts expressed in terns of dissolved
nmetals, the tine to have raised this issue was during the coment
period. Although the draft permt presented the copper
limtation in ternms of total copper instead of dissolved copper,
the fact sheet shows how netals |imts, including the one for
copper, were cal cul ated and converted from di ssol ved net al
criteria to total netal. See REx B Draft Permit at 3; REx B
Attach. A to Fact Sheet. Thus, the dissolved netal figures were
avai l able for review during the comment period. Cearly this
i ssue was reasonably ascertai nable during the comment period and
Hopedal e failed to raise it then

8See supra note 26.
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forumin which to challenge either the validity of Agency
regul ations or the policy judgnents that underlie them Inre
Cty of Port St. Joe, 7 E.A D. 275, 286-87 (EAB 1997); accord In
re Suckla Farms, Inc., 4 EA D. 686, 699 (EAB 1993); In re Ford
Motor Co., 3 EA D 677, 682 n.2 (Admr 1991).

Because the regul ati ons governing permt appeals require
that all reasonably avail able argunents in support of a
contention on the draft permt be raised during the coment
period, and the argunents now rai sed on appeal were reasonably
available fromthe draft permt and fact sheet, we will not
entertain any of Hopedale's first three argunents in our analysis
of the nmerits of this appeal. See 40 CF. R § 124.13.

On the other hand, Hopedale's fourth argunent was indeed
rai sed below. Since this is the only argunent preserved for
review, we will now proceed to determ ne whether the Region
clearly erred in its determnation to include a copper limtation

of 5 pg/l in Hopedale' s final permt.
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B. Region | Did Not Err in Including a Limtation on Copper

As previously expl ai ned, the burden of denobnstrating that
reviewis warranted is on the petitioner. The regul ations
governing permt appeals require that the petitioner show that
the condition in question is based on a finding of fact or
conclusion of law that is clearly erroneous or an exercise of
di scretion or an inportant policy consideration that the Board
should in its discretion review 40 CF. R 8§ 124.19(a). For the
reasons set forth bel ow we conclude that Hopedal e has failed to
show that the Region has conmtted clear error or an abuse of
discretion in setting the copper discharge limtation in the
permt.

The fact sheet shows that Region | decided that the
inclusion of alimt on copper was appropriate based on the
results of nonitoring data obtained during 1997 and 1998 t hat
showed copper in Hopedal e’ s di scharges ranged from8 to 39 ug/l,
clearly violating the water quality criteria for toxic
pol l utants, including copper, established for the receiving water

body.?® See R Ex B Attach. B to Fact Sheet. |In its response to

2According to Region I, the applicable water quality
(conti nued...)
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public conments Region | el aborated by explaining that “the limt
[on copper] will remain as it is based on instreamwater quality
criteria. Simlar limts have been drafted for the Northbridge
POTW and t he Upper Bl ackstone WPAD due to limted dilution
avail abl e to these discharges.” R Ex Mat 2.

The CWA requires NPDES permits to contain limtations
necessary to neet water quality standards set by states and
approved by EPA.3° See CWA 88 301(b)(1)(c) and 402(a)(2), 33
US. C 88 1311(b)(1)(c) and 1342(a)(2). Massachusetts has an
EPA- approved water quality standard that references EPA s

recomrended water quality criteria for toxic pollutants.3 See

29(...continued)
criteria for the MII|I River establish that, after applicable
adj ustnments for water hardness, the copper concentration should
not be greater than 9 ug/l to protect against sublethal effects
on aquatic organisns, and no greater than 13 pg/l to protect
agai nst acutely toxic effects on aquatic organi sns. Response at
4; See National Reconmmended Water Quality Criteria;
Republication, 63 Fed. Reg. 68,354, 68,357 (Dec. 10, 1998).

39The termwater quality standards is defined in 40 CF. R
§ 131.3(i) as “provisions of State or Federal |aw which consi st
of a designated use or uses for the waters of the United States
and water quality criteria for such waters based upon such uses.”
Water quality criteria “are elenents of State water quality
standards, expressed as constituent concentrations, |evels or
narrative statenents” ainmed to attain and mai ntain each
designated use. 40 CF.R 8§ 131.3(b).

3!Massachusetts’ surface water quality standards for toxic
(conti nued...)
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314 CMR 8 4.05(5)(e). Copper is one of the pollutants covered
by the toxic criteria adopted by Massachusetts.3* The
regul ations pertaining to water quality standards al so require
the permtting authority to nake a determ nati on on whether the
di scharge “causes, has the reasonable potential to cause, or
contributes to an in-stream excursion above the all owabl e anbi ent
concentration of a State nuneric criteria within a State water
quality standard for an individual pollutant.” 40 C. F. R
§ 122.44(d)(1)(iii). Wien such a finding is made, the permt
must contain effluent limts for that pollutant. 1d.

In In re Massachusetts Correctional Institution-Bridgewater,
an NPDES appeal with a simlar fact pattern, we denied review on
t he grounds that under section 301(b)(1)(C) of the CWA*® EPA is
required to set permt limtations necessary to neet State water

gquality standards, even if those limts are nore stringent than

31(...continued)
pollutants refer to EPA' s national recommended water quality
criteria for those pollutants not listed in the applicable
Massachusetts regulations. 314 CMR 8 4.05(5)(e); National
Recomended Water Quality Criteria; Republication, 63 Fed. Reg.
at 68, 354.

32See Nati onal Recommended Water Quality Criteri a;
Republication, 63 Fed. Reg. at 68, 357.

333 U.S.C. § 1311(b) (1) (0.



23

t hose required under technol ogy-based effluent limts. Inre
Massachusetts Correctional Inst.-Bridgewater, NPDES Appeal No.
00-9, at 9 (EAB, Cct. 16, 2000). W also enphasized that the
regul ations pertaining to this provision nmake it clear that
whenever EPA determines that a facility has a reasonabl e
potential to violate state water quality standards as to an
i ndi vidual pollutant, “the permt nust contain effluent limts
for that pollutant.” 40 C.F. R 8§ 122.44(d)(1)(iii); see
Massachusetts Correctional Inst.-Bridgewater at 9; see also In re
Broward County, 6 E. A D. 535, 543 (EAB 1996); In re Cty of Ames,
6 E.A D. 374, 379-80 (EAB 1996). Thus, because the Region
determ ned that Hopedal e’ s di scharges have a reasonabl e potenti al
to violate the Massachusetts water quality criteria for copper, 3
it was obligated to set limts on Hopedal e’ s discharges to
prevent the facility fromexceeding those criteria, and thus
ensure conpliance with the Massachusetts water quality standards.

Hopedal e al | eges that the copper limtation in the permt

cannot be achi eved at the existing WMP w thout undergoi ng maj or

3“Even t hough Hopedale is challenging Region |’'s “reasonabl e
potential” finding, we already explained that this chall enge
nmerits no review because it is raised on appeal for the first
time and was reasonably avail able during the comment peri od.
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nodi fications, an argunent we are construing as an issue of
technol ogical feasibility. |In this regard the |legal standard is
t hat technol ogi cal considerations are not a factor in setting
wat er quality-based effluent limts. Mssachusetts Correctional
Inst.-Bridgewater at 10; see, e.g., Defenders of Wldlife v.
Browner, 191 F.3d 1159, 1163 (9" Cir. 1999) (EPA obligated to
“require that |evel of effluent control which is needed to
i npl enent exi sting water quality standards w thout regard to the
limts of practicability”); United States Steel Corp. v. Train,
556 F.2d 822, 838 (7'" Cir. 1977) (holding that even if
permttee’s assertion about the inpossibility of achieving
conpliance with the present technology was true, it does not
follow that the contested effluent |imtations were invalid); In
re J& Specialty Prods. Corp., 5 E. A D. 31, 48-9 (EAB 1994)
(Regi on not authorized under CWA to grant variances from water
quality-based |imtations because of |ack of technical
feasibility); In re Goodyear Aerospace Corp., 2 E.A D. 919, 920
(CJO 1989) (Region has no discretion to alter water quality-based
effluent Iimtations even if such limts are not technol ogically
achievable). In Gty of Fayetteville, 2 E.A D. 594 (CJO 1988),

the Chief Judicial Oficer stated that the neaning of the
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| anguage of section 301(b)(1)(C) * was “plain and
straightforward. It requires unequivocal conpliance with
applicable water quality standards, and does not nake any
exceptions for cost or technological feasibility.” 1d. at 600-
01.

Applying the sane rationale we used in Massachusetts
Correctional Inst.-Bridgewater, we conclude that not only was
Region | not in error to set Hopedal e s copper discharge limt
wi thout regard to its technol ogical capacity, but the Regi on was

obligated to do so by |aw.

V.  CONCLUSI ON

For all the foregoing reasons Hopedal e’ s petition for review
i s hereby deni ed.
So ordered.

ENVI RONVENTAL APPEALS BQARD

Dat ed: 02/13/2001 By: /sl

Ronal d McCal | um
Envi ronnment al Appeal s Judge

BOWA § 301(b)(1)(C), 33 U.S.C. § 1311(b)(1)(O).
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