BEFORE THE ENVI RONMENTAL APPEALS BOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In re:

UtiliCorp United, Inc., CAA Appeal Nos. 99-2

& 99-3

~ = N N N N

ORDER CONSOLI DATI NG PETI TI ONS FOR REVI EW
DENYI NG REQUEST FOR | NTERI M RELI EF, AND
DENYI NG REVI EW OF PETITION NO. 99-3

On Novenber 16, 1999, UtiliCorp United, Inc. ("UCU")
filed a petition for review of a decision by EPA's O fice of
Air and Radi ation, Acid Rain Division, dated Cctober 15, 1999
(the "October Decision"). The October Decision denied UCU s
petition for approval of a plan for apportionment of the
nitrogen oxi de em ssions froma comon stack at UCU s facility
| ocated at Sibley, Mssouri (the "Sibley Facility"). UCU s
petition sets forth the relief requested by UCU in three
nunber ed paragraphs, the |last of which ("Relief Request No.3")
rai ses i ssues regarding UCU s obligations under 40 C. F. R
8§ 75.17(a)(2)(iii) during the pendency of this appeal.

On Decenber 17, 1999, UCU filed a petition for review of
a second decision issued by EPA's O fice of Air and Radi ati on,
Acid Rain Division, which was dated Novenber 19, 1999 (the
"Novenber Decision"). The Novenber Decision denied UCU s
request, which UCU had submtted to EPA's Acid Rain Division

on Novenber 10, 1999, for a stay of the sane regul atory
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provision that is the subject of UCU s Request No. 3 of its
first petition for review. Both requests relate to the sane
factual circunmstances and request substantially simlar relief
(al though set in a different procedural posture). UCU s
petition for review of the October Decision and its request
for review of the Novenber Decision are hereby consoli dated
for the purposes of consideration and decision by this Board.
A joint proceeding on the issues discussed in this order is in
the interest of justice, and consolidation will not prejudice

any party. 40 CF.R § 78.8(a).

. BACKGROUND
A. Statutory and Regul atory Background

This matter arises under Title IV of the Clean Air Act
("CAA"), 42 U.S.C. 88 7651 - 76510. The purpose of Title IV
is to reduce the adverse inpacts of depositions fromthe
at nosphere of acidic conpounds through reductions in annual
em ssions of sul fur dioxide ("SG") and nitrogen oxides
("NQ"). 42 U.S.C. § 7651.

Among other things, Title IV requires owners and
operators of either SO, or NO, em ssion sources to conply with
certain nonitoring, reporting, and record keeping
requirenents. In particular, the statute provides as

foll ows:
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The owner and operator of any source subject to this

subchapter shall be required to install and operate

[a continuous en ssions nonitoring system (" CEMS") ]

on each affected unit at the source, and to quality

assure the data for sul fur dioxide, nitrogen oxides,

opacity and volunetric flow at each unit. The

Adm ni strator shall, by regulations * * * gspecify

the requirenments for CEMS, for any alternative

nmonitoring systemthat is denonstrated as providing

information with the sane precision, reliability,
accessibility, and tinmeliness as that provided by

CEMS, and for recordkeeping and reporting of

information from such systens.
42 U.S.C. § 7651k(a).

EPA' s regul ati ons governing inplenmentation of CEMS, or
continuous em ssion nonitoring systens, are contained in 40
C.F.R part 75. At issue in this case is the CEMS regul ation
for monitoring NGO, em ssions where affected units with acid
rain NO emssion |imts and affected units w thout such
limts! emit through a common stack at the source. See 40
C.F.R 8 75.17(a)(2)(iii). That regulation provides that the
owner or operator of such a source nust both "[i]nstall,
certify, operate, and maintain a NGO, continuous em ssion
nonitoring systemin the comon stack" and

t he owner or operator shall either:

(A) Install, certify, operate, and maintain NGO and
diluent monitors in the ducts fromthe affected
units; or

(B) Devel op, denpbnstrate, and provide information
satisfactory to the Adm nistrator on nethods for
apportioning the conmbi ned NGO em ssion rate (in

!See infra, Part |.B (discussing the enmission limt at
issue in this case).
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| b/ mmBt u) measured in the conmmon stack on each of
the units. The Adm nistrator nmay approve such
denonstrated substitute nethods for apportioning the
conmbi ned NO, em ssion rate measured in a common stack
whenever the denonstration ensures conplete and
accurate estimation of all em ssions regul ated under
this part.
40 C.F.R § 75.17(a)(iii).
B. Factual Background
UCU owns and operates the Sibley Facility, which is a
500- megawatt coal -fired power plant consisting of three
cyclone units that discharge em ssions through a conmon st ack.
UCU s Petition for Review of EPA's Final Decision Under 40
C.F.R Part 75 [hereinafter, "First Petition"] at 2. Unit 3
is required, pursuant to 40 CF. R 8 76.6(a)(2), to neet an
annual NO, emi ssion limtation of 0.86 |b/mBtu starting
January 1, 2000 [hereinafter, "0.86 |b/mBtu Limtation"].
First Petition at 2. Units 1 and 2, however, are exenpt from
the 0.86 I b/mBtu Limtation. 1d.
The Facility presently has a CEMS installed in the conmon
stack through which em ssions fromall three units are
di scharged. 1d. However, UCU does not have a nonitoring
system that enables it to segregate NO, em ssions of unit 3,
which is subject to the 0.86 Ib/mBtu Limtation, fromthe
em ssions of units 1 and 2, which are not subject to that

limtation. |Id. at 3. 1In anticipation of the need to

denonstrate unit 3's conpliance with the 0.86 | b/ mmBtu
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Limtation begi nning on January 1, 2000, UCU subnmitted to EPA
Region VII's Air Permtting & Conpliance Branch a request for
approval, pursuant to 40 CF. R 8 75.17, of a proposed nethod
for apportioning the conmbi ned NO, em ssions as neasured in the
conmmon stack. See Letter from Jereny Morgan, Environmental
Manager of UCU, to Donald Toensing, Chief EPA Region VII Air
Perm tting and Conpliance Branch (Sept. 3, 1998) [ hereinafter,
"Request Letter"]. During the course of communications
bet ween UCU, Region VII's Air Permitting and Conpliance Branch
[ hereinafter, "Region VII"], and EPA's O fice of Air and
Radi ati on, Acid Rain Division [hereinafter, "Acid Rain
Division"], UCU nodified its request in several respects.
Thereafter, the Acid Rain Division issued the October Decision
denying UCU s Request Letter, as nodified. See Letter from
Brian J. MLean, Director Acid Rain Division to G enn Keefe,
representative of UCU (Oct. 15, 1999).

UCU has now filed its First Petition seeking review of
the October Decision. The First Petition requests both
interimrelief pending the Board' s decision on the nerits of
the First Petition and that this Board review the October
Deci sion and in connection with that review grant UCU an
evidentiary hearing. Pursuant to an order of this Board dated
Decenber 1, 1999, the Acid Rain Division has filed, on an

expedited basis, its response to UCU s request for interim
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relief, which it opposes. See Response of EPA O fice of Air
and Radi ation in Opposition to Petitioner’s Request for a Stay
(Dec. 15, 1999) [hereinafter, "Response"].? 1In its Response,
the Ofice of Air and Radiation ["OAR'] apprised the Board
that OAR' s Acid Rain Division had received on November 10,
1999, and deni ed on Novenmber 19, 1999, a separate request by
UCU for the Acid Rain Division to stay the requirenment set
forth in 40 CF.R 8 75.17(a)(2)(iii) as it pertains to
unit 3. OAR noted that this denial was appeal able to the
Board; by its Second Petition, UCU subsequently appeal ed the
Novenber Deci sion.

This Order addresses UCU s Second Petition and its
request for interimrelief as set forth in Request No. 3 of
the First Petition. This Order does not address or reflect
any opinion of the Board relative to the nerits of the First
Petition with respect to relief other than that set forth in
Request No. 3.

1. DI SCUSSI ON

UCU requests that the Board hold that the October

Deci sion is inoperative pending the Board s disposition of the

First Petition and that UCU may proceed with its proposed

The Board’'s Decenber 1, 1999 order did not require an
expedited response on UCU s other relief requests and the Acid
Rain Division stated that it intends to file its conplete
response to the First Petition on or before January 5, 2000.
Response at 1.
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apportionment plan or, alternatively, that the Board issue a
stay pending the duration of the appeal. OAR s Response
rai ses several noteworthy objections in response. First, OAR
argues that any stay of the October Decision that occurred
automatically upon UCU s filing of its First Petition cannot
serve to authorize UCU to proceed with its proposed
apportionment plan to denonstrate unit 3's conpliance with the
0.86 Ib/mBtu Limtation. Second, it argues that the request
for a stay is not properly before the Board insofar as it is
rai sed in Request No. 3. OAR does acknow edge that this Board
has jurisdiction to consider UCU s
Second Petition, which has now been tinely filed. OAR further
argues that the Board should affirmthe Acid Rain Division's
Novenmber Decision denying the request for stay because that
deci si on was appropriately rendered and because a denial of a
stay will not harm UCU

For the foll owi ng reasons, the Board holds (1) that UCU
may not use its unapproved apportionnment plan to denonstrate
unit 3's conpliance with the 0.86 | b/mBtu Limtation pending
a determ nation of the nerits of UCU s petition for review of
t he October Decision, and (2) that UCU has failed to make a

sufficient showing to warrant a stay.
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A. UCU Does Not Have Approval From the Adm nistrator to Use
Its Proposed Apportionnment Plan to Denonstrate Conpliance

Wth respect to UCU s request that we hold that the
Oct ober Decision is inoperative and that UCU may proceed with
t he proposed apportionnment nmethod during the pendency of this
appeal, UCU states its contention as foll ows:

EPA’ s October 15, 1999 final decision is inoperative

once a tinely petition for adm nistrative appeal is

filed. 62 Fed. Reg. 55,473 (Oct. 24, 1997). Since

UCU filed its Petition for Review within the 30 day

appeal s period provided by 40 CF.R 8§ 78.3, EPA's

deci si on denying UCU s proposed apportionnent nethod

is stayed until resolution of this appeal, and UCU

may proceed with its proposed apportionnent plan to

denonstrate Unit 3's conpliance with the NGO em ssion

[imtation.

First Petition at 15-16. This argunent nust be rejected.

The regul ati ons provide that UCU may use its proposed
apportionment plan only if UCU has obtained prior witten
approval of the plan fromthe Adm nistrator. This concl usion
flows first fromsection 75.17(a)(2)(iii)(B), which states
t hat the owner or operator shall "provide information
satisfactory to the Adm nistrator on nethods for apportioning
t he conbined NO, em ssion rate (in | b/mBtu) neasured in the
conmmon stack" and that "[t] he Adm nistrator may approve such
denmonstrated substitute nethods for apportioning the conbi ned
NO, em ssion rate nmeasured in a comon stack whenever the

denonstrati on ensures conplete and accurate estimation of al

em ssions regul ated under this part."” 40 C F. R
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§ 75.17(a)(2)(iii)(B). The plain |anguage of this regulation
provi des that an apporti onment met hod proposed under
subparagraph (B) is a "substitute nethod," that the
i nformation regardi ng the substitute method nust be
"satisfactory" to the Administrator,® and that the
Adm ni strator nmay "approve" the substitute nmethod only when it
nmeets the requirenent of conplete and accurate estimtion of
all regulated em ssions. It is only reasonable to interpret
this regulatory | anguage as requiring the Adm nistrator’s
prior approval of a substitute apportionnent nethod proposed
under subparagraph (B) before that substitute apportionnent
met hod may be used by the source owner or operator to satisfy
its nonitoring and reporting obligations.

Furthernmore, in reading together 40 C.F. R 88 75.5(c) and
75. 66, which govern the procedures for requesting approval of
a substitute apportionment method and prohibit the use of
unapproved alternative nethods, it becones clear that the
prior approval of the alternative apportionnent nethod nust be
in witing. First, section 75.66(a) establishes the
requi rements for requesting the Adm nistrator’s approval. In

particular, it authorizes the designated representative for an

The term "Administrator" is defined as "the Adnmi nistrator
of the United States Environnmental Protection Agency or the
Adm ni strator’s duly authorized representative.” 40 C. F. R
§ 72. 2.
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affected unit to submt petitions to the Adm nistrator and it
states that "[a]ny petitions shall be submtted in accordance
with the requirenments of this section.” 40 C.F.R 8§ 75.66(a).
Par agraph (g) of that section, which is captioned "petitions
for em ssions or heat input apportionnments,"” states that
"[t] he designated representative of an affected unit shal
provide information to describe a method for em ssions or heat
i nput apportionnment under 88 75.13, 75.16, 75.17 or appendix D
of this part" and further specifies the m ninmumrequirenents
of any such petition. 40 C.F.R 8 75.66. Thus, paragraphs
(a) and (g) of section 75.66 contenplate that the
Adm ni strator’s approval of a "substitute" apportionnment
met hod under section 75.17(a)(2)(iii)(B) be requested by neans
of a petition under section 75.66. Finally, section 75.5(c)
expressly states that "[n]o owner or operator of an affected
unit shall use any alternative nonitoring system alternative
reference nmethod, or any other alternative for the required
continuous en ssion nonitoring system w t hout having obtai ned
the Adm nistrator’s prior witten approval in accordance with
88 75.23, 75.48 and 75.66." 40 C.F.R. 8 75.5(c) (enphasis
added) .

In the present case, UCU has not obtained witten
approval fromthe Adm nistrator of a petition pursuant to

section 75.66 for approval of a "substitute" apportionment
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met hod under section 75.17(a)(2)(iii)(B).* Accordingly,
section 75.5(c) prohibits UCU fromusing that alternative
apportionment nmethod until UCU has obtained prior witten
approval of its proposal.

UCU s only argunent as to why it should not be subject to
t hese requirenents is that "EPA' s October 15, 1999 fi nal
decision is inoperative once a tinely petition for
adm ni strative appeal is filed." First Petition at 15, citing
62 Fed. Reg. 55,473 (Oct. 24, 1997). UCU is correct that the
1997 anmendnent to the regul ati ons governi ng appeal procedures
for Title IV made deci sions that have been appeal ed
automatically "inoperative" in all circunstances. See 62 Fed.
Reg. 55,460, 55,473 (Cct. 24, 1997). |In making this change to
the regul ati ons, EPA explained that a decision is "inoperative
once a tinely petition for adm nistrative appeal is filed[.]"
ld. at 55,473. Thus, UCU s appeal of the October Decision
denying its apportionnment plan prevented that denial from
i mredi ately becom ng a final agency action. However, UCU s
unilateral action of filing the appeal did not turn the deni al
into a witten approval issued by the Adm nistrator, even for
a period of limted duration. Instead, UCU s request for

approval of its proposed apportionnment method remains pending

“While UCU s request for approval of a its proposed
apportionment nmethod was not expressly filed under section
75.66, the Acid Rain Division treated it as such.
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and is subject to review by this Board under the standards and
procedures established by 40 C F. R part 78. Thus, UCU still
does not have written approval of any alternative or
substitute apportionnment plan under section
75.17(a)(2)(iii)(B), and thus, at present, its only option for
denmonstrating conpliance with the 0.86 Ib/mBtu Limtation is
set forth in section 75.17(a)(2)(iii)(A), which does not
require the Adm nistrator’s prior witten approval for UCU to
select it as UCU s nethod for denobnstrating conpliance.

For all of the foregoing reasons, the Board rejects UCU s
contention that UCU may proceed with its proposed
apportionment plan to denonstrate Unit 3's conpliance with the
NG, emi ssion limtation w thout having obtained prior witten

approval fromthe EPA
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B. UCU s Petitions Fail to Denpnstrate a Basis for a Stay

In its First Petition, UCU requested in a single sentence
that this Board alternatively grant "a stay, for the duration
of this appeal, of the requirenment set forth in 40 C.F. R
§ 75.17(a)(2)(iii) as it pertains to Sibley Unit 3." First
Petition at 16. This request was opposed by OAR on a nunber
of grounds, including that this Board all egedly does not have
jurisdiction to grant UCU s request as set forth in its First
Petition. Response at 20-21. W do not need to resolve this
guestion in the present case because UCU has not provided any
evi dence, affidavits, or other docunentation to support its
request for a stay set forth in its First Petition.

Accordi ngly, assum ng arguendo that the Board has authority to
i ssue the stay requested by UCU in Request No. 3 of its First
Petition, that request is denied. W note, however, that
UCU s Second Petition presents a question of whether a
substantially simlar stay should be issued and, because that
request for review of the Acid Rain Division's denial of a
stay is properly before us, we will consider it next.

By its Second Petition, UCU has requested, in particular,
that the Board review the Acid Rain Division s Novenber
Deci si on denying UCU s request for a stay of "the requirenent
set forth in 40 CF.R [8] 75.17(a)[(2)](iii) as it pertains

to Unit 3 at Uilicorp's Sibley Generating Station until the
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| ater of October 1, 2000 or until six nonths after final
resol ution of an appeal by Utilicorp."” Letter from Sarah
Toevs Sullivan, counsel to UCU, to Brian MLean, Director,
Acid Rain Division (Nov. 10, 1999) at 2. UCU has requested
both that the Board grant review of the Novenber Decision and
grant UCU an evidentiary hearing "in order to denonstrate that
EPA' s delay has caused UCU s inability to neet the conpliance
denonstration requirenment wi thout suffering irreparable harm
and that a stay, therefore, is a fair and equitable remedy."
Second Petition at 9.

The Board’ s consideration of UCU s Second Petition is
governed by the regul ations set forth at 40 C.F. R part 78.
Those regul ati ons state that the Board shall apply the
foll ow ng standard of review where, as is the case here, there
has not been an opportunity for public comrent or to submt a
claimof error notification:

The Adm ni strator shall have the burden of going

forward to show the rational basis for the decision.

The petitioner shall have the burden of persuasion

to show that a finding of fact or conclusion of |aw

underlying the decision is clearly erroneous or that

an exercise of discretion or policy determ nation

underlying the decision is arbitrary and capri ci ous

or otherw se warrants revi ew.

40 C.F. R 8§ 78.12(b). Wth respect to the question of whether

an evidentiary hearing should be granted, the part 78

regul ati ons provide in relevant part as foll ows:
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The Environmental Appeals Board may grant a request
for an evidentiary hearing * * * if the

Envi ronment al Appeal s Board finds that there are

di sputed issues of fact material to contested
portions of the decision and determnes, in its

di scretion, that an opportunity for direct- and
cross-exam nation of witnesses may be necessary in
order to resolve these factual issues.

40 CF.R § 78.6(b)(1).

1. | nsufficient Basis for Review

We find, in the present case, that the Acid Rain Division
has stated a rational basis for its decision and UCU has not
shown that a finding of fact or conclusion of |aw underlying
the decision is clearly erroneous or that an exercise of
di scretion or policy determ nation underlying the decision is
arbitrary and capricious or otherwise warrants review. 40
CF.R § 78.12(b).

The Acid Rain Division s Novenber Decision stated two
i ndependent grounds for denying UCU s request for a stay. The
Acid Rain Division stated its first reason for denying the
stay request as follows:

[ Al pproving such a stay request would be contrary to

t he purposes of title IV and part 76 of the Acid

Rain regulations. Title IV and part 76 require that

Unit 3 neet an annual NO, emission limt of 0.86

I b/ mBtu starting January 1, 2000. 42 U.S.C.

[ 8] 7651f(b)(2); and 40 C.F.R [8] 76.6(a)(2).

Section 76.6(b) requires UiliCorp to determ ne Unit

3's NO, emission rate, and to conply with the unit’s

NO, em ssion limt, in accordance with the

requi renments of part 75, e.g., 8 75.17(a)(2)(iii).

Section 75.17(a)(2)(iii) requires the installation

of NO, concentration and diluent nonitors at Unit 3
(and at Units 1 and 2) unless UtiliCorp subnmts an
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apportionment nethodol ogy that is approved by the
Adm ni strator as providing conplete and accurate
estimtes of each unit’s NO, em ssion rate. * * *
UtiliCorp failed to provide an apportionnment

met hodol ogy that the Adm nistrator approved.
Consequently, the only approach avail able for
monitoring Unit 3's NO,  emi ssions is the installation
of NO, concentration and diluent nonitors at Unit 3
under 8§ 75.17(a)(2)(iii)(A). Staying the

requi renments of [8] 75.17(a)(2)(iii) would result in
there being no NO nonitoring requirement for Unit 3,
and no way of inplementing Unit 3's NO, em ssion
[imt, during the period January 1, 2000 through the
end of such a stay. This would be contrary to the
purposes of title IV and part 76, which inpose a NO,
em ssion limt starting January 1, 2000.

Novenmber Decision at 3-4. As discussed below, this reason is
sufficient to support the Novenber Decision denying UCU s stay
request, and, therefore, we do not need to consider the second
basis for the Novenber Deci sion.?®

First, the Acid Rain Division’s analysis quoted above
presents a rational basis for its decision. The first part of
this explanation sinply notes the existence of the O. 86
[ b/mmBtu Limtation and the requirement of 40 C. F.R
8 75.17(a)(2)(iii)(B) that approval of a proposed substitute
apportionment nmethodol ogy nust be obtai ned before that

met hodol ogy nmay be used. These statenments of the applicable

°The second basis stated by the Acid Rain Division for its
November Decision was that the Acid Rain Division found
certain factual statenments nade by UCU relative to its ability
to conmply with the nonitoring requirement to be unsupported
and that UCU had not "shown that it undertook any steps to
nmeet the January 1, 2000 installation and certification
requi renments.” Novenber Decision at 5.
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| egal requirenments are consistent with our conclusions stated
in Part A of our discussion above. Next, the concl usion that
"[s]taying the requirements of [8] 75.17(a)(2)(iii) would
result in there being no NO, nonitoring requirenment for Unit
3, and no way of inplenenting Unit 3's NO,  emssion limt,"
logically follows fromthe | egal conclusion that a substitute
apportionment nmethodol ogy may not be used to denonstrate
conpliance unl ess prior approval of that nethodol ogy has been
obtained. Finally, the conclusion that a stay resulting in no
way to inplement the 0.86 I b/mBtu Limtation would be
"contrary to the purposes of title IV and part 76" al so
logically follows fromthe | egal conclusion that part 76
i nposes the 0.86 I b/mBtu Limtation starting January 1, 2000.
Thus, the Acid Rain Division s Novenber Decision neets the
burden under 40 C.F.R 8§ 78.12(b) of going forward with
showing a rational basis for its decision.

In contrast, UCU s Second Petition fails to satisfy its
burden of showi ng that these conclusions are, as the case may
be, either clearly erroneous, arbitrary and capricious or
ot herwi se warrant review. First, UCU states that the Acid
Rain Division's concern regarding the existence of an approved
nmoni tori ng nmet hodol ogy is a "false concern” because "[t]ests
have denonstrated that, with the over-fire air system Unit 3

will be capable of neeting the em ssion limtation by January
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1, 2000." Second Petition at 8  This statenent fails to
rai se a genuine issue as to the validity of the Novenber
Deci si on not only because UCU has not provided any informtion
to support its allegation, but nore significantly, because any
such test results showing unit 3's capability of nmeeting the
em ssion limtation are not material. UCU has not expl ai ned
how such test results showits ability to satisfy the
requirenment to actually nonitor and denonstrate conpliance on
a continuing basis fromand after January 1, 2000. Stated
sinply, UCU has not shown any | egal basis for use of such
tests to inplenent the NO, em ssions limt and to nonitor for
conpliance. Thus, UCU s unsupported allegation cannot serve
to denonstrate that the Acid Rain Division mde a clear error
of fact or law or that any exercise of discretion or policy
determ nation was arbitrary or capricious or that reviewis
ot herwi se warr ant ed.

Second, UCU argues that "EPA' s statement that a stay
would ‘result in there being no NGO nonitoring requirement for
Unit 3, and no way of inplenmenting Unit 3's NO em ssion
l[imt, during the period January 1, 2000 through the end of
such a stay’ is sinply untrue."” Second Petition at 8, quoting
Novenmber Decision at 4. UCU asserts that either its proposed
apportionment plan or a suggestion nade by EPA s Regi on VII

"could be used to denonstrate Unit 3's conpliance with the
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0.86 I b/mMmBtu em ssion limtation on an interimbasis.” |Id.
at 8-9. This argunent, however, nust be rejected because we
have concl uded above, as a matter of law, that the regul ations
require UCU to obtain approval of any proposed substitute
apportionment nethodol ogy before it can use that methodol ogy
as a neans of denonstrating conpliance with the 0.86 | b/ mBtu
Limtation. UCU has not obtained such prior approval for its
suggested substitute apportionnent nethods and it has not
shown any | egal basis for those methodol ogies to be used
wi t hout such prior approval. Thus, UCU s reference to the
unapproved substitute apporti onment net hodol ogi es cannot serve
to show that the Novenber Decision denying a stay was clearly
erroneous, arbitrary and capricious or that reviewis
ot herw se warrant ed.

2. Evi denti ary Heari ng

UCU has argued that it should be granted an evidentiary
hearing "in order to denonstrate that EPA s delay has caused
UCU s inability to neet the conpliance denonstration
requi rement without suffering irreparable harmand that a
stay, therefore, is a fair and equitable remedy." Second
Petition at 9. The Board has not previously addressed the
i ssue of evidentiary hearings under part 78. However, the
rul es governing requests for evidentiary hearings under Title

|V were nodel ed after the regul ations governing such requests
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in the NPDES program See Acid Rain Program Pernits,
Al | owance System Continuous Em ssions Mnitoring, and Excess
Em ssions (Proposed Rule), 56 Fed. Reg. 63,002, 63,032 (Dec.
3, 1991). In the NPDES context, we have stated that the
request "nust raise actual, relevant, and material disputes of
fact in order to obtain an evidentiary hearing.” Inre City
of Port St. Joe, 7 E.A. D. 275, 283 (EAB 1997). "In
adm nistering this requirenent the Board is governed by an
adm ni strative summary judgnment standard requiring the
presentation of a genuine and material factual dispute,
simlar to judicial summary judgnment under Rule 56, Fed. R
Civ. P." 1d., citing In re Mayaguez Reg’'| Sewage Treat nent
Plant, 4 E.A D. 772, 780-82 (EAB 1993), aff'd sub nom Puerto
Ri co Aqueduct and Sewer Auth. v. EPA, 35 F.3d 600 (1st Cir.
1994) .

In the present case, UCU has not shown a genuine factual
di spute that is material to the Board’'s decision today and,
therefore, UCU s request in its Second Petition for an
evidentiary hearing on issues relative to the Novenber

Deci sion is denied.® UCU had notice of the regulations that,

®Thi s denial of UCU s evidentiary hearing request as set
forth in the Second Petition does not address or reflect any
opi nion of the Board relative to UCU s request for an
evidentiary hearing as set forth in the First Petition with
respect to the COctober Decision. To the contrary, we are
reserving for |ater decision whether an evidentiary hearing
shoul d be granted as to the nmerits of UCU s appeal of the
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as explained in part A of our discussion, require UCU to
obtain prior approval of its proposed substitute apportionnent
met hod before it can use that nmethod to denonstrate conpliance
with the 0.86 Ib/mBtu Limtation. UCU has not nade any
al l egation, nmuch | ess provided any evidentiary support, that
it was led to believe that its proposed substitute
apportionment nethod had been or woul d be approved, or that it
reasonably relied upon such approval. By pursuing an
alternative that required prior approval, UCU assuned the risk
that the approval would not be forthcom ng. |Indeed, the
record reflects that, at all relevant tinmes, UCU knew that it
did not have the required approval; it should have
reconsi dered its approach to conpliance in that light.” Thus,
its allegations of delay do not provide any basis what soever
for relief fromthe requirenents of 40 C.F. R

§ 75.17(a)(2)(iii).

apportionment nmethod, as requested in the First Petition.

'OAR has al so argued that "questions concerning [UCU’ s
ability to meet the installation and certification requirenment
[of the CEMS rules] by January 1, 2000 are nore appropriately
addressed in the context of future enforcenent action, if such
action proves necessary[.]" Response at 29. OAR states that
in the context of an enforcenent action, EPA can establish "an
appropriate period of tine for UCU to attain conpliance with
section 75.17(a)(2)(iii), if necessary." Id.
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I11. Concl usion

For the foregoing reasons, the Board hereby (1) rejects
UCU s contention that it may proceed with its proposed
apportionment plan to denonstrate unit 3's conpliance with the
NO, emi ssion limtation w thout having obtained prior witten
approval fromthe EPA, and (2) denies UCU s requests for a
stay and denies UCU s request for review of the Second
Petition (Petition No. 99-3).

So ordered.

ENVI RONMENTAL APPEALS BOARD

By: | SI
Edward E. Reich,
Envi ronnment al Appeal s Judge

Dat ed: Decenber 29, 1999
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