BEFORE THE ENVI RONVENTAL APPEALS BQARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTQN, D. C.

In re:

Lincoln Pul p & Paper Co. NPDES Appeal No. 00-8

Permt No. ME002003

N N N N N N N N

ORDER DI SM SSI NG PETI TI ON FOR REVI EW

On August 9, 2000, the Penobscot Indian Nation (“Nation”)
submtted its “Appeal of the National Pollutant Di scharge
Eli mination System Permt for Discharge fromthe Lincoln Pulp &
Paper Company in Lincoln, Maine” (“Petition”). In the Petition,
the Nation chall enges the NPDES permt issued to Lincoln Pulp &
Paper Co. (“Lincoln”) by US. EPA Region | (“Region”) on the
grounds that the Region violated its duty to protect the Nation’s
sustenance rights in issuing the permt, that the permt violates
Mai ne’s water quality standards, and that the permt’s dioxin
cal cul ati ons were erroneous. The Nation specifically contests
the permt’s dioxin and furan limts, but contests none of the
ot her permt conditions.

On Septenber 20, 2000, the Board received a copy of a
Sept enber 15, 2000 letter sent fromthe Region to the Nation
indicating its determ nation that the subject permt would be
wi t hdrawn and reissued in order to address EPA' s subsequently

i ssued “Cluster Rule” for paper pulp mlls and to decide
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appropriate limts necessary to protect water quality. The
letter further stated that the new NPDES pernmit woul d be reissued
by either the Region or by the M ne Departnent of Environnental
Protecti on dependi ng on whet her Maine received approval for its
NPDES i npl enentati on program and after the determ nati on of
jurisdictional issues regarding Lincoln's outfall.

As cited by the Region, 40 CF. R § 124.19(d) (as anended
in 65 Fed. Reg. 30,911 (May 15, 2000)) grants the Regi onal
Adm ni strator the right to withdraw a contested permt and draft
a new permt any tine prior to the rendering of a decision by the
Board. In the preanble to the proposed nodification of section
124.19(d), EPA noted that it had | ong been the practice for EPA
to withdraw and rei ssue permts prior to Board decisions and that
the new regul ation “proposes to clarify that the Regi onal
Adm ni strator may w thdraw and rei ssue any NPDES * * *
permt * * * prior to a decision of the EAB to grant or deny
revi ew under 8§ 124.19(c).” 61 Fed. Reg. 65,281 (Dec. 11, 1996).
It is clear, therefore, that the Region’s wthdrawal of the
subject permt is within its absolute authority.

On Septenber 26, 2000, the Board filed an Order to Show
Cause in which it directed the Nation to show cause — in |light of
the Region’s withdrawal of the permt — as to why its appeal
shoul d not be dism ssed. On October 13, 2000, the Board received

the Nation’s Response to Order to Show Cause in which it agreed
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that the withdrawal of the permit by the Region rendered noot the
Nation’s appeal and that the appeal should be dism ssed.
Accordingly, the Nation's Petition has becone noot by reason
of the Region’s withdrawal of the permt, and its appeal is
her eby DI SM SSED.

So ordered.

ENVI RONVENTAL APPEALS BQOARD

By: /sl
Ronald L. McCal |l um
Envi ronnent al Appeal s Judge

Dat ed: 10/25/00
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Patti Col dman
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Eart hjustice Legal Defense Fund
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Seattle, WA 98104-1711

Kate L. Ceoffroy

Pi erce Atwood

One Monunent Square
Portland, ME 04101-1110

Tinmothy L. WIIlianson

Seni or Assi stant Regi onal Counsel
O fice of Regional Counsel

U. S. EPA Region |

1 Congress St.

Bost on, MA 02114-2023

Date: 10/ 26/ 00 /sl
Annette Duncan
Secretary




