BEFORE THE ENVI RONVENTAL APPEALS BQARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTQN, D. C.

In the Matter of:

Tondu Ener gy Conpany
T.E.S. Filer Gty Station

PSD Appeal Nos. 00-6 & 00-8

N N N N N N N

ORDER DENYI NG REVI EW

On August 11, 2000, the M chigan Departnent of Environnental
Quality (“MDEQ') issued a Prevention of Significant Deterioration
(PSD) permt (“Final Permt”) allow ng Tondu Energy Conpany to
burn tire-derived fuel as an additional fuel source at its T.E S
Filer Gty (M) Station utility plant. The Board received
petitions opposing the Final Permt on Septenber 11, 2000, filed
by Ronald C. Bauman (PSD Appeal No. 00-6) and Septenber 28, 2000,
filed by Janes Espvi k (PSD Appeal No. 00-8).

On Cctober 19, 2000, MDEQ filed a notion seeking summary
di sm ssal of the two petitions for review (“Mtion”). MEQ
argues that neither of the two petitioners satisfies the
requi renents for obtaining review of a final PSD permt under 40
CF.R 8§ 124.19. W agree and grant MDEQ s notion, as expl ai ned
bel ow.

Under the applicable regul ations governi ng appeal s of PSD
permts, a person may petition for review of a final PSD permt

by either (1) submtting comments on a draft permt or
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participating in public hearings on a draft permt or (2) failing
this, by challenging the final permt “only to the extent of the
changes fromthe draft to the final permt decision.” 40 C. F. R
§ 124.19(a). Meeting either of these two conditions invests a
person with standing to challenge a final PSD permt. Also, a
person who neets standing requirenments nust file his petition
with the Board within thirty days of service of notice of the
final PSD permt decision; otherwise his petition will be
di sm ssed as untinely. See id.

As indicated by MDEQ however, petitioners Bauman and Espvi k
failed to neet either standing or tineliness requirenents for
appealing a final PSD permt. |In its Mtion, MXEQ asserts that
Petitioner Bauman did not participate in the July 5, 2000 public
hearing or submit comrents on the draft permt as shown by NMDEQ s
records.* MDEQ al so notes that the only change fromthe draft
permt to the Final Permt was a change in the effective date of
the Final Permt, and that M. Bauman failed to address this
issue in his petition for review. Moreover, MDEQ while

acknow edgi ng that Petitioner Espvik satisfied standing

'n a signed statenent included in MDEQ s notion, Mary Ann
Dol ehanty, an MDEQ enpl oyee descri bing herself as the “custodian
of the records involving the Tondu Energy Conpany (TES Filer
City) public comment period,” certifies that Petitioner Bauman
nei t her submtted comments during the public comment period nor
participated in the July 5, 2000 public hearing.
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requi renents for review of the Final Permt,? contends that MDEQ
failed to tinmely petition for review of the Final Permt. NDEQ
states that it served notice to M. Espvik of the Final Permt
decision via a letter mailed to himon August 11, 2000, and
correctly notes that M. Espvik filed his petition with the Board
on Septenber 28, 2000, which is well past the applicable thirty-
day tinme limt for appealing the Final Permt.3® Neither
petitioner has responded to MDEQ s contention that they have
failed to satisfy regulatory requirenments for chall enging the
Final Permt.

Finding that petitioners have failed to denonstrate that
they have net requirenents for challenging the Final Permt under
40 CF.R 8§ 124.19, we grant MDEQ s Mdtion and deny revi ew of

both petitions.

’In her statenent, Ms. Dol ehanty indicates that Petitioner
Espvi k net standing requirenents by submtting comrents during
t he public coment period and participating in the July 5'"
publ i c heari ng.

3In a docunent filed with the Board subsequent to its
Mot i on, MDEQ indicates that some copies of the notification
|l etter may have been sent to public comenters and public hearing
attendees on August 14, 2000, rather than August 11, 2000. See
Letter from John Ford Leone, Assistant Attorney General, to
Eurika Durr, Clerk of the Board (Cct. 27, 2000). Apparently,
MDEQ does not know whet her M. Espvik is one of those persons who
received notification of the Final Permt decision on August 14.
Neverthel ess, even if M. Espvik had been served such
notification on August 14, his petition for review would still be
untimely.



So ordered.

ENVI RONVENTAL APPEALS BQOARD

By: /sl
Edward E. Reich
Envi ronnent al Appeal s Judge

Dat ed: 11/3/00
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M chi gan DEQ
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Richard C. Karl, Director
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Annette Duncan
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