ENVI RONVENTAL APPEALS BOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In re:

Town of Exeter Mini ci pal
Wast ewat er Treatnent Pl ant

NPDES Appeal No. 00- 21

Docket No. NH0100871

N N N N N N N N N N

ORDER DENYI NG PETI TI ON FOR REVI EW

On July 25, 2000, U.S. EPA, New Engl and Region (“the
Region”) issued a final permt decision for NPDES Permt No.
NHO0100871 (“the Permt”) to the Town of Exeter, New Hanpshire
(“the Town”). The Permt regulates discharge fromthe Town’ s
wastewater treatnent facility (“WMF’) and sewer systeminto the
Squanscott River and C enson Pond pursuant to C ean Water Act,

§ 402, 33 U.S.C. § 1342.1

On August 17, 2000, the Town filed a two-page Appeal to

NPDES Permit NH0100871 (“Petition”).? The Region tinely filed a

'Under the O ean Water Act, discharges into waters of the
United States by point sources such as the Town’s WMF nust be
authorized by a permt in order to be lawful. See 33 U S.C
8§ 1311. The NPDES is the principal permtting programunder the
CWA. See 33 U.S.C. § 1342.

™ Docunents are considered filed on the date they are
received by the Board . . . ." In re Puna Ceothermal Venture,



Response to Petition for Review (“Response”) along with Exhibits
containing portions of the admnistrative record in this matter

(“Ex.”).3

Under the permtting regulations found at part 124 of title
40 of the Code of Federal Regul ations, a petitioner nust file his
or her petition for reviewwith the Board within the time period
established by the regulations. See In re Envotech, L.P., 6
E.A D. 260, 264 (EAB 1996); see also In re Sutter Power Plant,
PSD Appeal Nos. 99-6 & 99-73, slip op. at 8 (EAB, Dec. 2, 1999),
8 EAD _ . “Uniformapplication of the requirenent is
necessary because of the various parties and permts that are
subject to this provision and because inportant consequences fl ow
frompetitioning for review. See, e.g., 8§ 124.15(b) (final
permt decision is effective 30 days after service of notice
unl ess revi ew requested under 8 124.19).” In re Bethl ehem Steel

Corp., 3 EAD 611, 613 n.9 (Adnir 1991).

Section 124.19 of title 40 of the Code of Federal

Regul ations sets forth the procedural requirenents for appeal s of

U C Appeal Nos. 99-2, 99-2A, 99-2B, 99-3, 99-4, & 99-5 (EAB, June
27, 2000), 9 EEAD. _ (citing In re Qutboard Marine Corp., 6
E.A D. 194, 196 (EAB 1995)). The Town’s Petition was received by
t he Board on August 17, 2000.

‘Wthin the time period provided by the regul ations, the
Regi on sought and was granted an extension of tinme. The Region’s
response was filed within this extended tine.



NPDES permts. Section 124.19 states:

Wthin 30 days after a * * * NPDES * * * final permt
decision * * * any person who filed conments on [a]
draft permt or participated in the public hearing may
petition the Environnental Appeals Board to review any
condition of the permt decision. * * * The 30-day tine
period within which a person nay request review under
this section begins with the service of notice of the
Regi onal Adm nistrator’s action unless a later date is
specified in that notice.

40 CF.R 8§ 124.19(a). Three days are added to this time period

when service of notice is nade by mail. 40 CF. R 8§ 124.20(d).

The notice of the final permt decision was sent to the Town
by certified mail on July 12, 2000. See Ex. 8. Under the tine
frame established by the regulations, since the notice was served
by certified mail the Town had 33 days to file its petition for
review with the Board. Therefore, unless, according to
8§ 124.19(a), a later date was specified in the notice, the Town’s
petition for review was to have been received by the Board no

| ater than August 14, 2000.

The notice of the final permt decision did, in fact,
specify a date slightly different fromthat contenplated by 40
CF.R § 124.19(a). The notice stated, “If you wi sh to contest
any of the provisions of this permt, you may petition the
Envi ronnent al Appeals Board, (EAB), within thirty days of receipt

of this letter.” Ex. 8. The certified nmail return receipt that



acconpanied the final permt decision sent to the Town shows that
the final permt decision was received by the Town on July 17,
2000. A calculation of the tinme frane under the alternate tine
frame set forth in the notice indicates that in order to be
considered tinely, the Board should have received the Town’s
petition for review no | ater than August 16, 2000.“4 The Town,
however, filed its appeal of the Region’s final permt decision
with the Board on August 17, 2000.° The Town's appeal is,

therefore, untinely.

‘Section 124.20(d) of title 40 of the Code of Federal
Regul ati ons does not require the addition of three days to the
prescribed time when, as here, the Region’'s instructions required
the Town to act within 30 days follow ng receipt of the notice of
final permt decision. See In re Beckman Prod. Servs., 5 E. A D.
10, 16 n.9 (EAB 1994) (citing Bethlehem Steel, 3 E A D. at 614 &
n.11). Adding the three days would be inconsistent with the
purpose of the rule. See Bethlehem Steel, 3 E.A D. at 614 n.11
I n Bet hl ehem Steel, the Adm nistrator stated:

The purpose of the three extra days all owed under

§ 124.20(d) is to establish a uniform allowance for the
time it customarily takes to deliver the final permt
deci sion through the mail, so that the person receiving
it is not unfairly deprived of any response tinme. Wen
t he Regi on specifies that the tine period for response
comences upon recei pt, and not service, there is no
need to account for the time it takes to deliver the
final permt decision through the mail, as there is no
danger that any response tine shall be |ost.

I d.

The Town’'s appeal is dated August 16, 2000 and states that
it was sent by certified mail. The United States Postal Service
Express Mail shipment formthat was attached to the envel ope that
contai ned the Town’s appeal indicates that the appeal was nuail ed
on August 16, 2000. As noted previously, the Town’s Petition
was received by the Board on August 17, 2000. See supra note 2.



Absent special circunstances, the Board adheres to the
procedural requirenents set forth in the regulations. See AES
Puerto Rico, L.P., PSD Appeal Nos. 98-29, 98-30 & 98-31, slip op.
at 7 (EAB, May 27, 1999), 8 EA D _ (finding that a hurricane
and denonstrated difficulties wth commercial delivery service
constituted special circunstances warranting a relaxing of the
tineliness requirenents, but that failure to properly address
petition did not); see also In re Qutboard Marine Corp., 6 E. A D.
194 (EAB 1995) (dism ssing petition on tineliness grounds in a
penalty case where petition was received by the Board one day
beyond the filing deadline); In re Georgetown Steel Corp., 3
E.A D. 607, 609-10 (Admir 1991). The Town does not all ege any
speci al circunstances that warrant a relaxing of the regulatory

requirenents.

Even if the Town’ s Petition had been tinely received by the
Board, it would fail to satisfy other regulatory threshold
requi renents. The five objections to the Region’s final permt
decision raised in the Town’s Petition (requirenents for
conti nuous di scharge, amoni a and copper limts prior to outfal
i nprovenents, conparison testing of total coliformby the MPN
met hod and nmenbrane filtration nethod, requirenments for outfal
i nprovenents, and sanpling tinme period for CSO di scharges) do not
nmeet the specificity requirenents of 40 CF. R 8§ 124.19. CQur

reasons foll ow



Regar di ng CSO sanpling, the Town has not included in its
Petition “a statenment of the reasons supporting * * * review,
i ncluding a denonstration that [the issue] being raised [was]
rai sed during the public comment period.” 40 CF. R 8 124.19(a).
See Envotech, 6 E.A D. at 267-68 (quoting In re Beckman Prod.
Servs., 5 EAD. 10, 18 (EAB 1994)); see also Sutter Power Plant,
slip op. at 9-10, 8 EA D. at _ . In its Response, the Region
contends that the Town failed to corment on the provision of the
permt regarding CSO sanpling during the public coment period.
Response at 11-12. The Town does not assert otherw se, and a
review of the comments on the draft permt, as well as the
Regi on’ s Response to Comments, Ex. 7, denonstrates that this
i ssue was not raised during the coment period. Under 40 C. F.R
8§ 124.19(a), this is fatal to the Town’s challenge to this permt

requi renent.

Wth respect to the objections raised to the permt
provi sions that address the “requirenents for continuous
di scharge” and “the conparison testing of total coliformby the
MPN net hod and nenbrane filtration nethod,” the Town has not
shown that its challenge to these conditions is based on “(1) A
finding of fact or conclusion of |law which is clearly erroneous,
or (2) An exercise of discretion or an inportant policy
consi deration which the [EAB] should, in its discretion, review”’

40 CF.R 8§ 124.19(a). See Envotech, 6 E.A. D. at 267-68; see



al so Sutter Power Plant, slip op. at 9-10, 8 E. A D. at
| ndeed, the Town has stated nothing further than the fact that it
is appealing those two permt provisions. Wthout nore, the

Board nmust deny review of these issues.

Finally, with respect to the Town’s challenge to the
“ammoni a and copper limts prior to outfall inprovenents” and the
“requirenments for outfall inprovenments,” the Town has failed to
denonstrate why the Region’ s responses to objections raised by
the Town during the public comment period were “‘clearly
erroneous or otherwi se warrant[] review.’” Envotech, 6 E. A D. at
268 (quoting In re LCP Chens. - New York, 4 E.A. D. 661, 664 (EAB
1993)); see also In re Knauf Fiber dass, GibH PSD Appeal No.
99-8 through 99-72, slip op. at 7-8 (EAB, Mar. 14, 2000), 8

E. A D

In its Petition, the Town |isted four “uncontroll able”
factors that it believes could cause a delay in the conpletion of
the construction of the outfall inprovenents. During the conment
period, the Town raised concerns regarding two of the factors -
time needed to secure necessary pernmts and neeting the
constructi on wi ndow al |l oned by New Hanpshire Fish and Gane
Department. See Exs. 4, 7. In response to the Town’ s comments,
the Region nodified the schedule set forth in the draft permt.

Conmpare Ex. 3 at 15 with Ex. 2 at 15. The Town has not shown how



t he schedul e devel oped by the Region in the final permt is
clearly erroneous or otherwi se warrants review. The other two
delay factors raised by the Town in its Petition (construction
contractor’s availability and weather) were not raised during the
coment period. On this basis alone, review of these issues nust

be denied.® See 40 CF.R 8§ 124.19(a).

Based on the foregoing, the Board denies review of the Town

of Exeter’s Petition in its entirety.

So ordered.

ENVI RONVENTAL APPEALS BQOARD

By: [ S/
Kathie A Stein
Envi ronment al Appeal s Judge

Dat ed: 3/7/2001

The Board notes that in its Response, the Region invited
the Town to contact the Region if it is interested in a
nodi fication of the permit to include a clause that would all ow
conpl etion of the inprovenents to be postponed upon a show ng
t hat severe weat her caused the delays. See Response at 11. The
Board is unaware if the Town has contacted the Region in this
regard.



CERTI FI CATE OF SERVI CE

| hereby certify that copies of the foregoing O der Denying
Petition for Review in the natter of Town of Exeter Minici pal
Wast ewat er Treatnment Pl ant, NPDES Appeal No. 00-21, were sent to
the foll ow ng persons in the manner i ndicated:

By U S Mil:

George A son

Town Manager

10 Front Street
Exeter, NH 03833-2792

By U S. EPA Pouch Mail:

Ann H WIIlians

Seni or Assi stant Regi onal Counsel
O fice of Regional Counsel

U.S. EPA, New Engl and Regi on

1 Congress Street, Suite 1100
Bost on, MA 02114-2023

Date: 3/8/2001 [ S/
Annette Duncan
Secretary




