BEFORE THE ENVI RONVENTAL APPEALS BQOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D.C

In re:

Pro- Tec Coati ng Conpany PSD Appeal No. 98-25

N N N N N N’

ORDER DI SM SSI NG APPEAL

By notion dated Septenber 28, 1998, petitioner the Sierra
Club seeks to withdraw the petition for reviewin the above-
entitled matter pursuant to a settlenent agreenent executed by it
and by the permttee, Pro-Tec Coating Conpany. In its notion,
the Sierra Cub specifically requests that the petition for
review be dismssed "without prejudice to the Sierra Cub’s right
tore-fileits Petition for Review, in the event that Pro-Tec
fails to neet the terns of the [settlenent] agreenent.” |In that
agreenent (a copy of which the Sierra Cub has submtted to the
Board), Pro-Tec undertakes to apply to the Chio Environnental
Protection Agency for nodification of certain specified permt
provisions within five days of the date of execution of the
agreenent. Settlenment Agreenment § 2. Pro-Tec al so undertakes to
operate the permtted facility "only in accordance with" the
nodi fied permt provisions that Pro-Tec has agreed to request

fromthe Chio Environnental Protection Agency. 1Id. T 3.



Petitioner’s notion to withdraw the petition for reviewis
granted, and the appeal is hereby dism ssed. The dismssal is
wi thout prejudice to the Sierra Club’s ability to reinstate its
appeal on or before October 15, 1998, in the event of Pro-Tec’'s
failure to conply with its obligations under paragraph 2 of the
Settlement Agreenent.! The dismissal is otherwise with
prej udi ce.

So ordered.

ENVI RONVENTAL APPEALS BQOARD

By: /sl
Ronald L. MCal | um
Envi ronnment al Appeal s Judge

Dat ed: 9/30/98

'n contrast, it appears that any nonconpliance by Pro-Tec
with its obligations under paragraph 3 of the Settl enent
Agreenment -- in which Pro-Tec "agrees to operate the * * *
sources only in accordance with the terns of the nodifications
proposed in Attachnment A and the remaining terns of the [permt]
that will not be affected by the proposed nodifications" -- would
give rise only to enforcenent and/or contractual issues that
woul d not be revi ewabl e by the Environnental Appeals Board
pursuant to 40 C.F. R 8 124.19. Accordingly, nothing in this
order shall be construed to suggest that the Sierra Cub may
reinstate its appeal based on all eged nonconpliance by Pro-Tec
with its obligations under paragraph 3 of the Settl enent
Agr eenent .
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