BEFORE THE ENVI RONMENTAL APPEALS BOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTQN, D. C

In re:

PSD Appeal Nos.
98-27 & 98-28

ConAgra Soybean Processi ng Conpany

PSD Permt No. CP-129-8541-00039

N e e e e N N N

ORDER DENYI NG REVI EW

On Septenber 14, 1998, Consolidated Grain & Barge Conpany
("C&B"), and Valley Watch, Incorporated ("VW"), filed petitions
for review of a federal Prevention of Significant Deterioration
("PSD') permt (the "Permt") issued to ConAgra Soybean
Processi ng Conmpany ("ConAgra") by the |Indiana Departnent of
Envi ronnent al Managenent ("IDEM').*' The Pernmit would provide pre-
construction authorization under the federal PSD program see
Clean Air Act § 165, 42 U S.C. § 7475 ("CAA"); 40 CF.R § 52.21,
for ConAgra’'s proposed soybean oil extraction plant. The plant

is expected to have a grain-receiving capacity of 3,000 tons per

The Regi onal Administrator of EPA Region V del egated
authority to the State of Indiana to inplenent and enforce the
federal PSD programin Indiana. See 46 Fed. Reg. 9580 (Jan. 21,
1981). The pernmits IDEMissues pursuant to that del egation are
consi dered federal permts subject to review by the Environmental
Appeal s Board (the "Board") pursuant to 40 CF. R 8§ 124.19. See
In re RockGen Energy Cir., PSD Appeal No. 99-1, slip op. at 3 n.1
(Aug. 25, 1999), 8 EAD _ ; 40 CF.R 8§ 124.41 (terms "EPA" and
"Regi onal Administrator” nean the del egate agency when a state
exerci ses del egated authority to adm nister PSD permt progran;
45 Fed. Reg. 33,290, 33,413 (1980).



hour (4,052,912 tons per year), a soybean-crushing capacity of
6,819 tons per day, a planned | oad-out capacity of grains wthout
processi ng of 1,500,000 tons per year, and a soybean oil

manuf acturi ng capacity of 497,818 tons per year. See Pernmt at 1
(Aug. 14, 1998). It would emt 937 tons per year of volatile
organi ¢ compounds ("VQOCs"), 91 tons per year of particulate
matter ("PM,"), 83.6 tons per year of nitrogen oxides ("NQ"), 155
tons per year of carbon nonoxide ("CO'), and 39.8 tons per year

of sulfur dioxide ("SG"). See Permt, Appendix C, Air Quality
Analysis, at 2, tbl. 1 ("AQA").

Petitioners generally seek review of four aspects of
ConAgra’s Permit, as outlined below. See CGB Petition for Review
98-27; VW Petition for Review 98-28 ("PSD App. 98-27" and "PSD
App. 98-28"). Upon receipt of the Petitions for Review, the
Board requested responses fromI|DEM which were filed on Novenber
2, 1998 ("I DEM Resp. 98-27" and "I DEM Resp. 98-28"). ConAgra
also filed responses to the Petitions for Review on Novenber 9,
1998 ("ConAgra Resp. 98-27" and "ConAgra Resp. 98-28"). CGB
subsequently sought and was granted | eave by the Board to file a

reply ("CGB Reply 98-27") to IDEMs and ConAgra’s responses. ?

°’See Order Granting Petitioner Leave to File Reply (EAB,
Nov. 20, 1998). The Board’'s Order limted CGB' s reply to those
issues identified inits mtion. Id. at 2. CGB s notion
identified two issues: 1) IDEM s use of significant inpact |evels
for ozone, and 2) ConAgra’s argunment to grandfather the permt
application with respect to ozone attai nnent requirenents. See
CEB Mtion for Leave to File Reply, ¥ 4 (Nov. 16, 1998). Upon
exam nation of CG' s reply, the Board finds that the Reply al so
rai ses new argunents that were beyond the scope of the Order and
that were not raised in the Petition for Review. Accordingly,
the Board declines to review these new i ssues that were not
(continued...)



To obtain Board review of a PSD permt decision, a
petitioner nust, as a threshold matter, have standing to
chal l enge the permt, and nust appeal issues that have been
properly preserved for review or were not reasonably
ascertainable. 40 CF.R 8 124.19(a). The Petitioners clearly
have standing to appeal the permt decision in this case because
they filed conments on the draft permt and participated in the
public hearing. See |DEM Resp. 98-27 at 1; |DEM Resp. 98-28 at
1; ConAgra Resp. 98-27 at 2; ConAgra Resp. 98-28 at 2; PSD App.
98-27 at 2; PSD App. 98-28 at 2. On the record before us, the
i ssues raised in the Petitions for Review were previously raised
in cooments to IDEMon the draft permt, see Permt, Addendumto
Techni cal Support Docunent ("ATSD') (summarizing "significant"

comments and providing responses) and thus, are properly before

3

us.
?(...continued)

properly raised on appeal. See In re Knauf Fiber d ass, GrbH,

PSD Appeal Nos. 98-3 through 98-20, slip op. at 8 n.9 (EAB, Feb.

4, 1999), 8 EAD. _ (newissues raised for the first tinme at

the reply stage of proceedings are equivalent to late filed
appeal s and nust be denied on the basis of tineliness).

*However, VW and CGB filed a nunber of additional notions
seeking |l eave either to reply to IDEMs and ConAgra’ s responses,
or to supplement replies filed which would raise additiona
i ssues not preserved for review See, e.g., VW’'s Mtion Seeking
Leave to File a Reply (Dec. 1, 1998) (denied w thout prejudice by
Order dated Decenber 11, 1998, Order Denying Petitioner Leave to
File Reply (EAB, Dec. 11, 1998)); VW's Anended Mdtion Seeking
Leave to File a Reply (Jan. 14, 1999); CGB s Mdtion Seeking Leave
to Supplenment Reply (Apr. 30, 1999); VW'’s Mtion Seeking Leave
to Suppl enent Anended Motion (May 10, 1999). Both | DEM and
ConAgra filed notions in opposition.

Upon consi deration of these notions, we deny those notions
filed by Petitioners which have not already been rul ed on by
(continued...)



To obtain review on the nerits, a petitioner nust
denonstrate that the pernmit, or, nore precisely, a permt
condition, is based on:

(1) A finding of fact or conclusion of |aw
[that] is clearly erroneous; or

(2) An exercise of discretion or an

i mportant policy consideration [that]

t he Envi ronnental Appeals Board shoul d,

inits discretion, review
40 CF.R § 124.19(a); accord, e.g., In re AES Puerto Rico L.P.
PSD Appeal Nos. 98-29 through 98-31, slip op. at 6 (EAB, May 27,
1999), 8 EAD. _ ; Inre Hawaii Elec. Light Co., PSD Appeal Nos.
97-15 through 97-23, slip op. at 8 (EAB, Nov. 25, 1998),
8 EAD _ ; Inre EcoElectrica, L.P., PSD Appeal Nos. 96-8 & 96-
13, slip op. at 7 (EAB, Apr. 8, 1997), 7 EAD. __. The Board' s

power of review is discretionary, and the Board is guided by the

preanble to section 124.19 which states that the Board s power

3. ..continued)
separate order. The rules governing petitions for review do not
contenpl ate further briefing by petitioners, except when the
Board grants review of a petition. See 40 CF.R § 124.19(c).
Al though the Board will exercise its discretion to allow
additional briefing in appropriate cases prior to deciding to
grant review, in this instance the Board has determ ned that the
suppl enmental briefing does not aid in its deliberation of the
Petitions for Review. See In re Kawai hae Cogeneration Project,
PSD Appeal Nos. 96-9 through 96-11, 96-14 & 96-16, slip op. at 7
n.8 (EAB, Apr. 28, 1997), 7 EAD. __. In addition, as noted
above, these notions raise several additional issues that were
not raised in the Petitions for Review, and Petitioners have
failed to provide adequate justification for the |ate date at
whi ch they have attenpted to raise them See supra note 2.
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of review "should be only sparingly exercised," and that "nost
permt conditions should be finally determ ned at the Regi onal
[State] level * * * " 45 Fed. Reg. 33,412 (May 19, 1980); accord
AES Puerto Rico, slip op. at 6, 8 E.A D.

The burden of denonstrating that review is warranted rests
with the petitioner challenging the permit decision. 40 C F.R
§ 124.19(a); accord, e.g., AES Puerto Rico, slip op. at 7, 8
EEAD _ ; Hawaii Elec. Light Co., slip op. at 8, 8 EA D _ ;
Ecol ectrica, slip op. at 7, 7 EAD. _ . W have explained that
in order to establish that review of a permt is warranted,
section 124.19(a) requires that a petitioner both state the
objections to the permt that are being raised for review and
explain why the permt issuer’s previous response to those
objections (i.e., the decision maker’s basis for the decision) is
clearly erroneous or otherwi se warrants review. See Kawai hae
Cogeneration Project, slip op. at 10, 7 EAD. __; see alsoInre
Puerto Rico Elec. Power Auth., 6 E. A D. 253, 255 (EAB 1995); In
re CGenesee Power Station, L.P., 4 E A D. 832, 866 (EAB 1993).

We address each of the Petitioners’ contentions, and | DEM s

and ConAgra’s responses, in the paragraphs bel ow.

1. National Anbient Air Quality Standard for Orzone

First, Petitioners generally allege that ConAgra’'s Permt

was i nproperly issued by | DEM because it fails to denponstrate



that the proposed facility will not cause or contribute to an
exceedance of the National Anbient Air Quality Standard ("NAAQS")
for ozone.* See PSD App. 98-27 at 4-18; PSD App. 98-28 at 4-5.
In response, | DEM and ConAgra contend that the proposed facility
will not cause or contribute to an exceedance of the ozone NAAQS
because the source inpact analysis conducted predicts a maxi mum
one part per billion increase in the anbient air concentrations
of ozone B an amount that | DEM considers de minims or
insignificant. See |IDEM Resp. at 5-6; ConAgra Resp. at 3, Att. 1
at 13-16.

The NAAQS are "nmaxi num concentration <«eilings'" for

particular pollutants, "neasured in ternms of the total

‘At the time ConAgra applied for a PSD pernmit in May 1997,
Posey County, the proposed |ocation for this facility, was
desi gnated attai nnment/uncl assifiable for ozone under a one-hour
standard (set at 0.12 parts per mllion ("ppni) (or 120 parts per
billion ("ppb")), with a 1-hour averaging tine). See 40 CF.R
§ 81.315 (1997). In July 1997, EPA issued a new ozone NAAQS ("8-
hour standard") of 0.08 ppm (or 80 ppb) with an 8-hour averaging
tine. See 62 Fed. Reg. 38,856, 38,858 (July 18, 1997).

Litigation involving EPA s pronul gati on of the 8-hour
standard is ongoing. On May 14, 1999, a divided panel of the
United States Court of Appeals for the DDC. GCrcuit rendered a
decision in American Trucking Association v. United States
Envi ronnmental Protection Agency, 1999 W. 300618 (D.C. Cir.),
remandi ng the 8-hour standard for EPA' s review. However, the
Court did not vacate the 8-hour standard, although it found it to
be unenforceable "by virtue of Clean Air Act § 181(a), 42 U S. C
§ 7511(a)." Anerican Trucking Assoc., 1999 W 300618, *27 (D.C
Cir.). On June 28, 1999, EPA sought en banc review by the D. C
Circuit. The matter is pending before the D.C. Circuit.

Irrespective of the status of the ozone NAAQS, Petitioners
have not net their burden of identifying clear error on the part
of IDEMin issuing the Permt in this case.
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concentration of a pollutant in the atnosphere.” U S. EPA Ofice
of Air Quality Planning, New Source Review Wrkshop Manua

("Draft Manual ")® at C. 3. NAAQS have been set for six criteria
pol lutants: sulfur oxides,® particulate matter,’ NO, CO ozone,
and lead. See 40 CF.R 88 50.4-.12. An air quality analysis,
conducted pursuant to the regulatory requirenents of 40 C F.R

§ 52.21(k), (I) and (m, is the principal nmeans for determ ning

at the preconstruction stage whether the NAAQS or a PSD i ncrenent?
will be exceeded by a new mmjor stationary source.? The

requi rements of preventing violations of the NAAQS and the

appl i cabl e PSD i ncrenents, and the required use of best avail able

°The Draft Manual was issued as a gui dance docunent for use
in conjunction with new source review workshops and training, and
to guide permtting officials wwth respect to PSD requirenents
and policy. Although it is not accorded the sanme weight as a
bi ndi ng Agency regul ation, the Draft Manual has been consi dered
by this Board as a statenent of the Agency's thinking on certain
PSD i ssues. See, e.g., Hawaii Elec. Light Co., slip op. at
9n.7, 8 EAD _ ; EcoElectrica, slipop. at 5n.3, 7 EAD __;
In re Masonite Corp., 5 E.A D. 551, 558 n.8 (EAB 1994).

°Sul fur oxides are to be neasured in the air as SO. See
40 CF.R § 50.4(c).

'For purposes of determ ning attai nment of the NAAQS,
particulate matter is to be neasured in the anbient air as
particulate matter with an aerodynam c di aneter |ess than or
equal to a nomnal 10 mcroneters. See 40 CF.R 8 50.6(c).

8A PSD increment is the maxi num al |l owabl e i ncrease in
pol | utant concentration over a baseline concentration. 40 C F.R
§ 52.21(c).

°See Draft Manual at C. 1-C.2 ("the analysis will involve (1)
an assessnent of existing air quality, * * * and (2) predictions,
usi ng di spersion nodeling, of ambient concentrations that wll
result fromthe applicant’s proposed project and future growth
associ ated with the project.")



control technology ("BACT"), to mininize enm ssions of air
pol lutants, see 40 CF.R 8 52.21(j)(2), are the core of the PSD
regul ations.® See Draft Manual at 5; accord AES Puerto Rico,
slip op. at 4, 8 E A D.
The Draft Manual provides that a source can denonstrate that
it does not "cause or contribute" to a violation of a NAAQS in
one of three ways:
1. The proposed new source or nodification
will not cause a significant anbient inpact
anywher e.
2. The proposed new source or nodification,
in conjunction with existing sources, wl|l
not cause or contribute to a violation of
any NAAQS * * *,
3. The proposed new sources or
nodi fication, in conjunction with existing
sources, wWill cause or contribute to a
violation, but will secure sufficient
em ssions reductions to offset its adverse
gual ity i npact.

Draft Manual at C. 51-C. 52.

| DEM and ConAgra argue that the air quality analysis that
ConAgra conducted shows the proposed facility neets the first of
t hese conpliance denonstration nechani sns because the naxi num
nodel ed i npact for ozone is 1 ppb -- substantially |ess than the
3 ppb level chosen by IDEM as "significant." See |DEM Resp. 98-
27 at 5; ConAgra Resp. at 98-27 at 9; AQA at 7 ("The inpact * * *

from ConAgra was insignificant with the maxi mum i npact nodel ed at

1.0 ppb."). CGB argues that IDEM s use of significant inpact

W note that Petitioners do not challenge on appeal |DEM s
BACT determ nations.



| evel s for ozone is inappropriate because EPA has not identified
one for ozone. See PSD App. 98-27 at 8-9; CE& Reply at 3. W
are unpersuaded by CG's argunment.' The nere fact that EPA has
not set a significant inpact |evel for ozone does not, w thout
nore, denonstrate clear error or an abuse of discretion on the
part of IDEMin using significant inpact |evels for ozone in the
context of this case. See In re AOd Domnion Elec. Cooperative,
3 EAD 779, 782 n.6 (Admir 1992) (no clear error shown in |ight
of state findings and fact that EPA has not issued any final

gui dance that woul d contravene state policy); In re Hadson Power
14 - Buena Vista, 4 E. A D. 258, 269-70 (EAB 1992) (clear error is
not established where no EPA gui dance contravenes state policy
and no showi ng was made that state’s policy was inconsistent with
federal law); see also AES Puerto Rico, slip op. at 33-34,

8 EEA. D. __ (absence of guidance in setting PMy, BACT Iimt does
not indicate clear error; Region’s approach was reasonabl e under
the circunstances). Furthernore, Petitioners have not presented
any ot her reasons for questioning | DEM s expl anati on and
selection of a 3 ppb significant inpact |evel. Nor have
Petitioners denonstrated any reason to believe that the use of a
3 ppb significant inpact level in this case, as devised by | DEM

woul d cause or contribute to an exceedance of the ozone NAAQS

"We note that VW, unlike CGB, does not directly take issue
with IDEMs use of a 3 ppb significance level. Rather, VW
merely concludes that "the vol um nous VOC/ Hexane em ssions

* * * will cause or contribute to violations of the NAAQS in
Vander burgh County’s Air Quality Control Region."™ PSD App. 98-28
at 5.



Petitioners nerely make concl usory statenents that | DEM and
ConAgra "clearly failed" to denonstrate that the facility will
not cause or contribute to a NAAQS violation. See e.g., PSD App.
98-27 at 9. This is sinply insufficient to obtain review by the
Board, accordingly, reviewis denied as to this issue. See In re
Maui Elec. Co., PSD App. 98-2, slip op. at 19 (EAB, Sept. 10,
1998), 8 EEA D. __ (denying review for Petitioner’s failure to
show why response to comments were inadequate).®

VW also asserts that IDEMfailed to adequately address the
i npacts of the Pernmit on the ozone mai ntenance pl an®* approved for
Vander burgh County, Indiana, and that the Permit will allow
em ssions of VOC/ hexane that will cause or contribute to a
violation of the NAAQS for ozone in Posey County and in the
downwi nd counti es of Vanderburgh and Warrick, Indiana. PSD App.
98-28 at 4-5. VW'’s issues on appeal sinply mirror coments it

made on the draft Permt. VW states on appeal that "Vanderburgh

2W¢ note that | DEM provided a summary of the significant
ozone NAAQS comments received, including cooments related to the
effect of the Permt on regional ozone |levels, and responses
thereto, upon issuing the Permt on August 14, 1998. See ATSD at
16-19.

BOn the record before us, we have concluded that |IDEM s
finding that ConAgra "will not violate any established em ssion
standards for * * * ozone," see ATSD at 21, was not shown to be
clearly erroneous under these circunstances. Should
ci rcunst ances change, or EPA devel op gui dance in responding to
these or simlar situations in the future, our deference here is
in no way intended to preclude EPA fromdiverging fromthe policy
choices made by IDEMin this case.

“The ozone nmumi ntenance plan for Vanderburgh County was
approved as a State Inplenentation Plan revision on Decenber 2,
1997. 62 Fed. Reg. 64725, 64736 (Dec. 9, 1997).
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County’s total industrial VOC em ssions are |ess than 3,000 tons
per year. |If this plant were built just a mle and one half to
the east, it would add nearly 33%to that figure." PSD App. 98-
28 at 5. VW’'s coments on the draft Permt stated, "Tota
stationary source em ssions of VOC in Vanderburgh County are at a
| evel of approximately 2,800 tons per year. This plant, just
over the county line, will add a full one-third (33% to that
figure even if ConAgra’'s data is correct. See PSD App. 98-28
Exh. 2 at § 4 (June 12, 1998). Although VW has asserted

addi tional VOC em ssions "will devastate efforts of Vanderburgh
County * * * to conply with the ozone NAAQS," they do not
specifically allege that the ConAgra VOC em ssions would actually
viol ate the ozone nuai ntenance plan. See PSD App. 98-28 at 5.

VW concl udes that while they have "asked IDEMto address this
problem * * * all we have gotten is lip service." PSD App. 98-
28 at 5. VW has nerely restated comments raised during the
public coment period w thout explaining how | DEM s response® to
those comments is either clearly erroneous or otherw se warrants
review. See Kawai hae Cogeneration Project, slip op. at 10, 7
E.AD . Accordingly, Petitioners have failed to carry their
burden and we cannot find that IDEMclearly erred in concl udi ng
that ConAgra’'s facility would not cause or contribute to an
exceedance of the NAAQS for ozone. Thus, reviewis denied as to

Petitioner’s challenge of IDEMs ozone NAAQS determ nati on.

°See supra, note 12.



Petitioners al so chall enge operating Condition No. 38 of the

Permit. Condition No. 38 provides in pertinent part:
Pursuant to 326 | AC 2-2-5, 40 C.F.R
52.21(k) and 326 I AC 2-1-3(i)(8), the
Perm ttee shall obtain creditable reductions
in the em ssions of ozone precursors
equi valent to their VOC em ssions during the
nmont hs of May through Septenmber. * * * A
plan to obtain these creditabl e reductions
on an ongoi ng, annual basis shall be
submtted to the departnment at |east 60 days
prior to the operation of the plant and
updat ed annual |y as needed.

Permt at 41.

VW primarily clainms that the basis for em ssions offsets in
Condition No. 38 is "outside the real mof any EPA rule or the
Clean Air Act." PSD App. 98-28 at 10-13. VW also asserts that
Condition No. 38 "will cause a legal, ethical, enforcenent and
regulatory norass * * * turn[] the PSD program* * * upside down
and * * * confusion would reign * * *." |d. at 11. Condition
No. 38 of the Permt clearly states the authority it rests upon
as both state (326 | AC 2-2-5 (Air Quality Inpact Requirenents);
326 AC 2-1-3(i)(8) (Construction Permt Review Requirenents))
and federal (40 C F.R 52.21(k) (Source Inpact Analysis)) PSD
regulations. |IDEM s ATSD summari zes the conments regarding its
authority for the condition, see ATSD at 17, and provides in
response that:

the condition is not established pursuant to
t he nonattai nnent permt rules and isn't

i ntended to inplenment those provisions,

* * *  The condition is intended to be

consistent with whatever future air quality
pl anning efforts are necessary to ensure the



State Inplenentation Plan is adequate to

attain and maintain air quality in

conpliance with the revised NAAQS for ozone.
Id. at 19. [|IDEM s response to VW's appeal counters that this
provision results in a "PSD permt that is nore stringent than
what is required by federal law and is supported by Indiana | aw. "
| DEM Resp. 98-28 at 10. As such, | DEM argues, the Board should
not exercise jurisdiction over Condition No. 38. Id.

In this case, we do not find clear error with IDEM s

conclusion that the ozone NAAQS will not be violated, as
di scussed supra. Upon our exanination of the record, we concl ude
that the offsets contenplated by Condition No. 38 were not
considered in denponstrating that the significant inpact |evel was
not exceeded. See |DEM Resp. 98-27 at 6 (stating "IDEM did not
consi der the reductions necessary for ConAgra to neet the
denmonstration under 40 CFR 52.21(k)."); see also AQA at 7; ATSD
at 19. Furthernore, we find that | DEM has now abandoned federa
law as a basis for inmposing the condition, and articul ated t hat
Condition No. 38 is not intended to denonstrate conpliance wth
40 CF. R 8 52.21(k) with respect to the NAAQS for ozone. See
| DEM Resp. 98-27 at 7; |IDEM Resp. 98-28 at 10 (stating that the
Board "shoul d not exercise jurisdiction over Condition 38 of
ConAgra’s permt as it should properly be reviewed under |ndi ana
law, if at all."). However, as noted above, Condition No. 38 of
the Permit contains a reference to the federal PSD program as

authority for the condition. Since |IDEM has abandoned federal



| aw as a basis for inposing Condition No. 38, IDEMis ordered to
strike any reference in the condition to federal law, in
particular 40 CF.R 8 52.21(k). Accordingly, review is denied
regardi ng Condition No. 38.1%°

C3B al so argues that Condition No. 38 is intended to "cure"
| DEM and ConAgra’s failure to denonstrate that the plant’s VOC
em ssions will not cause or contribute to a violation of the
ozone standard. PSD App. 98-27 at 11-18. | DEM and ConAgra
respond that the em ssions offset provision is not required to
make the air quality conpliance denonstration under the PSD
program See ConAgra Resp. 98-27 at 25; |DEM Resp. 98-27 at 7.
Because we have found that Petitioners have failed to denonstrate
that IDEM s conclusion that the Permt would not cause or
contribute to an exceedance of the NAAQS for ozone was cl ear
error, and CGB has provided no additional argunent in this
section of its Petition for Review as to why the ozone NAAQS i s
vi ol ated, we need not address CGE' s contention. Accordingly

reviewis denied as to C&'s clains on this issue.

%The record reflects that the Pernmit is also being
chall enged in state court. See ConAgra Resp. 98-27 at 3. This
woul d appear to be the appropriate forumfor chall enging
Condition No. 38 and its basis under state |law. See Kawai hae
Cogeneration Project, slip op. at 5n.5, 7 EEAD. __ (Board's
jurisdiction extends to review of PSD conponent of the permt,
not ot her conponents issued pursuant to state |law); see also
Knauf Fiber dass, slip op. at 54, 8 EAD. __. In denying
review here, the Board nmakes no conclusion as to the nerits of
Petitioners’ clains under state |aw
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2. Pr e- Construction Monitoring

Second, CAEB and VW challenge the Permit on the ground that
it fails to satisfy the requirenments for pre-construction
monitoring for PM, See PSD App. 98-27 at 18-22; PSD App. 98-28
at 6-9. Petitioners argue that the nonitoring data relied upon
by ConAgra and | DEM do not neet requirenments established by EPA' s
Anbi ent Monitoring Guidelines for Prevention of Serious
Det eri oration, EPA-450/4-87-007) (May 1987) ("Monitoring
Qui delines"). Specifically, Petitioners claimthat the data are
not representative of existing air quality because: 1) the data
relied upon are fromnonitors |ocated too far away fromthe site
(15 kiloneters), and 2) the data are too old. |DEM responds that
the PSD regul ations allow for the use of "existing,
representative nonitoring data" to satisfy the pre-construction
nmonitoring requirenent. | DEM Resp. 98-27 at 8; |DEM Resp. 98-28
at 7.

The PSD regul ations provide in relevant part:

Any application for a permt under this

section shall contain an anal ysis of anbient

air quality in the area that the major

stationary source or major nodification

woul d affect for each of the follow ng

pol lutants: (a) For the source, each

pol lutant that it would have the potentia

to [e]mt in a significant anount.
40 CF.R 8 52.21(m(1)(i). The Mnitoring Cuidelines provide
that nonitoring data include "the use of existing representative
air quality data or nmonitoring the existing air quality.”

Monitoring Guidelines at 3. Wth respect to existing
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representative air quality data, the Monitoring Quidelines state
that nonitor location, quality of data, and currentness of data
need to be considered. 1d. at 6. For the location criteria, the
Moni toring Guidelines also provide "[i]n situations where there
is no existing nonitor in the nodel ed areas, nonitors | ocated
outsi de these three types of areas may or nay not be used. Each
determ nati on nust be nade on a case-by-case basis." I1d. The
Moni tori ng Gui delines contenplate that the permitting authority
has discretion to utilize existing data that do not neet the
| ocation criterion described in the Mnitoring Guidelines.

Here, | DEM conpared exi sting 1989-1991 nonitoring data from
a PM, nonitor that was two mles west of the proposed facility
with simlarly aged nonitoring data fromtwo nonitors farther
away in Evansville. See ATSD at 33. | DEM al so eval uated nore
recent (1995-1997) data fromthe Evansville nonitors with the
1989- 1991 Evansville data and found the newer data indicated that
air quality was "inmproving." 1d. at 34. Accordingly, |DEM
concl uded that the 1989-1991 Evansville data was conservative and
found it was "representative of the area for PM," See AQA at
3. The Evansville data indicated a higher background
concentration of PM, than the data fromtwo miles west of the
proposed plant, although the nmonitor within 2 mles of the plant
captured em ssions fromthe A B. Brown Power Plant, the area’s
| argest emitter of PM, See |DEM Resp. 98-27 at 8. |DEM

reasoned that the use of the conservative Evansville anbi ent



background concentration data would serve to linmt ConAgra's
em ssions, thereby decreasing the |ikelihood of a NAAQS
violation. See |DEM Resp. 98-27 at 8; |DEM Resp. 98-28 at 7.
Accordingly, IDEM did not require pre-construction nonitoring.
Qur exam nation of the record indicates that | DEM adequately
consi dered the factors of the Monitoring Guidelines, and nade a
reasoned judgnment that PM, pre-construction nonitoring is not
necessary in this case. Petitioners nmake no persuasive argunent
and point out no data to refute IDEM s judgnent. See Knauf Fiber
G ass, slipop. at 35, 8 EAD. _ . (stating the Board's
inclination to support the permtting authorities technical
j udgnent on the pre-construction nonitoring determnations). In
t hese circunstances, IDEM s decision is not clearly erroneous.

Thus, we deny review of this issue.

3. PSD | ncrenment Consunption Anal ysi s

Third, Petitioners allege that the Permt was inproperly
i ssued because the increnent consunption analysis for PM, does
not conply with the requirenments of 40 CF. R 8§ 52.21(c), (k) and
(m. PSD App. 98-27 at 25; PSD App. 98-27 at 9. VW provides no
di scussi on upon which a determ nation of error in IDEMs
i ncrement consunption anal ysis can be nade; thus we deny review
because VW has not net its burden of proving that the Permt was
based on clear error or otherwise warrants review. See Hawai i

Elec. Light Co., slip op. at 8, 8 EA D. __ (denying revi ew where



petition is so lacking in specificity as to why decision was
erroneous that no basis for review has been presented).

W now turn to CGB' s contentions regarding | DEM s PSD
i ncrement consunption analysis. CG clains there is error
because secondary emi ssions were not included and IDEM failed to
support "its assertion that all sources constructed after the
m nor source baseline date and their actual em ssions were
properly included in the source inventory." PSD App. 98-27 at
25. CGB raised these issues during the public comment period and
| DEM responded to themin the ATSD. See ATSD at 34. | DEM
poi nted out that the source baseline date was established on
January 9, 1978, not in 1988 as CGB stated in its conments. |d.
| DEM al so outlined the nethodol ogy for maintaining the source
inventory and informed CG that secondary em ssions do not
significantly contribute to anbient air quality in this case.
Id. CGB' s petition nerely restates comments rai sed and responded
to during the permitting process and does not explain why | DEM s
response was error. See In re Encogen Cogeneration Facility, PSD
Appeal Nos. 98-22 through 98-24, slip op. at 11, (EAB, March 25,
1999), 8 EA D. __ (review denied where petitioner fails to
denonstrate why response to conments were inadequate); see al so

Knauf Fiber dass, slip op. at 61, 8 EA D. __ (review of

"W note that VW nerely disagrees with the anount of
increment ConAgra's facility is projected to consune, rather than
claimng error in | DEM and ConAgra’s increnent consunption
anal ysis. VW has not given the Board any basis to review | DEM s
judgnent in this respect, and we decline to review it sua sponte.
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petitioner’s secondary em ssions issues denied for failing to
satisfy burden of review). Therefore, we deny review of this
i ssue because the petition identifies neither clear error nor an

i mportant policy consideration that justifies Board review

4, Additional |npacts Analysis

Finally, Petitioners allege that the additional inpacts
anal ysis of the proposed project on economc growth, soils,
vegetation and visibility required by 40 CF. R 8§ 52.21(0) was
i nadequate. See PSD App. 98-27 at 25-29; PSD App. 98-28 at 9-10.
| DEM and ConAgra respond that the additional inpact analysis was
conducted in accordance with the PSD regul ations. See | DEM Resp.
98-27 at 10-11; ConAgra Resp. 98-27 at 32-34; |DEM Resp. 98-28 at
8; ConAgra Resp. 98-28 at 6.

The PSD regul ations require that "[t] he owner or operator
shal | provide an analysis of the inpairment to visibility, soils
and vegetation that would occur as a result of the source .
and general commercial, residential, industrial and other growth
associated with the source." See 40 CF.R 8§ 52.21(0). EPA's
Draft Manual provides that the additional inpact analysis is
conposed of four parts - 1) growmh; 2) anbient air quality inpact
anal ysis; 3) soils and vegetation inpacts; and 4) visibility
impairment. See Draft Manual at D.3. The Draft Manual states
that the purpose of the "growh analysis is to quantify

associated growh; that is, to predict how much new growh is



likely to occur to support the source * * * under review, and
then to estimate the em ssions which will result fromthat
associated gromh." 1d. According to IDEM ConAgra’s additiona
i npact anal ysis "showed no expected inpacts to adversely affect
maj or vegetative cover type and crop lands in the area from
exi sting conditions." ATSD at 37.%8

We cannot find clear error on IDEM s part when the
Petitioners have stated only, in the nost general of terns, that
the additional inpact analysis was inadequate. It appears that
t he concerns expressed in the Petitions were responded to in
IDEM s ATSD. VW's claimthat | DEM has "accepted ConAgra’s
anal ysis of inpacts on soil, vegetation and visibility w thout
any attenpt to verify or even justify it" was answered by | DEM
PSD App. 98-28 at 10. |DEM explained to VW in the ATSD t hat
"IDEM typically works very closely with applicants * * * to
ensure that the application will properly address all applicable
requi rements. \While ConAgra does provide its general design of
the plant, the regulatory requirenents are provided by, or
i ndependently verified by IDEM" ATSD at 39. Since VW has
presented no information to refute IDEM s response, we deny
review of VW’s claimon this issue since they have failed to

denonstrate clear error

8ConAgra’s additional inpact analysis also included a
visibility analysis, as required under the PSD regul ati ons. The
petitions for review did not raise any specific objections to the
visibility analysis conducted in this case.
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C3B chal | enges the additional inpacts analysis on two bases.
First, CGB alleges that the vegetation inpacts anal ysis,
i ncluding the inmpact on nelon crops, was "shallow. " PSD App. 98-
27 at 25. Qur exam nation of the record indicates that |DEM
concl uded, based on census data show ng increased nel on acreage
in the area and strong market values, as well as, ozone
sensitivity studies on foliage, that no adverse inpact on
vegetation would result fromthe facility. See ATSD at 37-38
C3B has presented no information that denonstrates to the Board
that | DEM has committed clear error in its vegetation inpact
anal ysis. Thus reviewis denied on this issue.

Next, CGB clains that the additional inmpact analysis was
i nadequate as to future economic growh in the area. CGB
contends that because the facility will cause the area to violate
t he 8-hour standard for ozone, future economc growh is
jeopardi zed. CGB' s contention rests on an assunption that the
Permit will cause or contribute to a violation of the NAAQS for
ozone. Because we have found, supra, that Petitioners have
failed to nmeet their burden with respect to the issue of whether
the Permit will cause or contribute to a violation of the ozone
NAAQS, we deny review of this issue. CGB has not denonstrated
any clear error or raised any policy issue warranting review by
the Board. Thus, we deny review of Petitioners’ additiona

i mpact anal ysi s issues.



For the foregoing reasons, review of Petitions 98-27 and 98-
28 is hereby denied. W order IDEMto revise Condition No. 38 of
the Permit to strike the reference to 40 CF. R § 52.21(k). On
all other issues raised and not addressed, review is denied.

So or der ed.

ENVI RONMENTAL APPEALS BOARD

Dat ed: 09/ 08/ 99 By: /sl

Kathie A Stein
Envi ronnment al Appeal s Judge



CERTI FI CATE OF SERVI CE

| hereby certify that copies of the foregoing Order Denying
Review in the matter of ConAgra Soybean Processi ng Conpany,
Docket Nos. PSD 98-27 & 98-28, were sent to the follow ng persons

in the manner indicated:

By Certified Mail,
Ret urn Recei pt Request ed:

El i zabeth A Zl atos, Esq.

I ndi ana Departnent of Environnmental Managenent
O fice of Legal Counsel

100 N. Senate Ave., 13'" Fl oor

P. O Box 6015

I ndi anapolis, IN 46206-6015

M chael H W nek, Esq.

Babst, Calland, Cenents & Zomir, P.C.

Counsel for ConAgra Soybean Processi ng Conpany
Two Gateway Center, Eighth Floor

Pi ttsburgh, PA 15222

John A. Andreason, Esq.

MG ath, North, Mullin & Kratz, P.C
Suite 400

One Central Park Plaza

222 South Fifteenth Street

Omaha, NE 68102

Paul R Cort, Esq.

U.S. Environnental Protection Agency
O fice General Counsel

401 M Street, S.W (2344)

Washi ngt on, DC 20460

Ann L. Coyle, Esg.

U.S. Environnental Protection Agency Region V
O fice of Regional Counsel

77 West Jackson Bl vd.

Chi cago, |L 60604- 3507

John Bl air, President
Val |l ey Watch, Inc.
800 Adans Ave.
Evansville, IN 47714



Larry J. Kane, Esq.

Bi gham Summers Wel sh & Spi | man

Counsel for Consolidated Gain and Barge Conpany
2700 Market Tower Buil di ng

10 West Market Street

I ndi anapolis, IN 47204

Dat e: 09/ 09/99 /sl

M | dred Johnson
Staff Assi st ant



