ENVI RONMENTAL APPEALS BOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In re:

NPDES Permt for Wastewater
Treatnment Facility of Union
Townshi p, M chi gan

NPDES Appeal No. 00-27

Docket No. M -055808-1

N N N N N N N N N

ORDER DENYI NG PETI TI ON FOR REVI EW

.  FACTUAL AND PROCEDURAL BACKGROUND

On August 17, 2000, U S. EPA Region V (“the Region”) issued a
final permt decision for NPDES Permt No. M-0055808 (“the Permt”)
to Union Township, Mchigan (“the Township”). The Permt regul ates
di scharge fromthe Townshi p’s new wastewater treatnment facility to
t he Chi ppewa River pursuant to the Clean Water Act, 8§ 402, 33 U S.C

8§ 1342.1

lUnder the Clean Water Act (“CWA"), discharges into waters
of the United States by point sources such as the Township’'s
wast ewater treatnent facility nust be authorized by a permt
in order to be lawful. 33 U S.C. 8§ 1311. The NPDES is the
principal permtting programunder the CWA. 33 U . S.C. § 1342.
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On Septenber 18, 2000, Frederick L. Brown (“Petitioner”) filed

a petition for review of certain conditions of the Townshi p’s NPDES
permt.? The Region filed its Response to Petition for Review
(“Response”) along with a Consolidated Subm ttal of Exhibits (“Ex.”)

on Novenmber 3, 2000.3

For the reasons stated below, the petition for review filed by

Frederick L. Brown is denied.

Petitioner also raises some questions about the appeals
process itself, which we will not address because they do not
relate to any permt conditions. See 40 C.F.R § 124.19(a);
see also In re Puna Geot hermal Venture, U C Appeal Nos. 99-2,
99-2A, 99-2B, 99-3, 99-4 & 99-5, slip op. at 51 (EAB, June 27,
2000) (stating that the Board is without jurisdiction to
review concerns regarding a permttee’ s past violations
because petitioner failed to establish a link to a permt
condition); In re Laidlaw Envtl. Servs., 4 E.A. D. 870, 882-83
(EAB 1993) (finding lack of jurisdictional basis to grant
review where petitioner’s concerns fail to establish a link to
a condition of the permt). However, we note the questions
are responded to in detail in the Region’s Response.

STwo ot her petitions for review were received in this matter.
The Township filed a petition (NPDES Appeal No. 00-26) on Septenber
15, 2000. The M chi gan Departnent of Environnmental Quality (" MDEQ)
filed a petition (NPDES Appeal No. 00-28) on Septenber 18, 2000.
Because the issues raised in M. Brown’s petition do not overlap with
those raised in the other petitions, the Township s and MDEQ s
petitions shall be addressed separately in orders issued by the Board
regardi ng those petitions.
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1. DI SCUSSI ON

A. St andard of Revi ew

The burden of denonstrating that review is warranted rests with
the petitioner. See 40 C.F. R 8 124.19(a); see also Inre City of
Port St. Joe and Florida Coast Paper Co., 7 E.A. D. 275, 283 (EAB
1997); In re Commonweal th Chesapeake Corp., 6 E.A.D. 764, 769 (EAB
1997). In order to establish jurisdiction before the Board a
petitioner must state his or her objections to a permt and
denonstrate that the permit condition(s) in question is based on “(1)
A finding of fact or conclusion of law which is clearly erroneous, or
(2) An exercise of discretion or an inportant policy consideration
whi ch the Environnmental Appeals Board should, in its discretion,
review” 40 C.F.R 8§ 124.19(a). See Conmmpnweal th Chesapeake, 6

E.A. D. at 769.

In addition, a petitioner is required to show that the issue
for which review is being sought was properly preserved for review
See id. at 770. Part 124 of Title 40 of the Code of Federal
Regul ations sets forth the procedures for “issuing, nodifying,

revoking and reissuing, or termnating all * * * NPDES



permts.” 40 CF.R 8 124.1(a). Under 40 C.F.R § 124.13, any
person who believes that any condition of a draft permt is

i nappropriate “nust raise all reasonably ascertainable issues and
submt all reasonably avail abl e argunents supporting their position
by the close of the public coment period.” 40 CF. R § 124.13.
Adherence to this requirement is necessary to ensure that the Region
has an opportunity to address potential problenms with the draft
permt before it becomes final, thereby pronoting the Agency’s

| ongstanding policy that nost permt issues should be resolved at the
Regi onal level. See In re Florida Pulp and Paper Assoc., 6 E.A. D.
49, 53 (EAB 1995); see also In re Essex County (N.J.) Res. Recovery
Facility, 5 E.A D. 218, 224 (EAB 1994); In re Broward County,
Florida, 4 E.A. D. 705, 714 (EAB 1993); In re Sequoyah Fuels Corp., 4
E.A. D. 215, 218 (EAB 1992). This also affords the permt issuer the
opportunity to make revisions it deens appropriate to the permt or
provi de an explanation as to why no such revisions are necessary.

See Florida Pulp and Paper, 6 E. A D. at 53-54.

To preserve an issue for review, a petitioner bears the burden
of denopbnstrating in his petition that “any issues raised were raised

during the public comment period (including any
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public hearing) to the extent required by these regulations.” 40
C.F.R 8 124.19(a). See In re Maui Elec. Co., PSD/CSP Permt No.
0067-01-C, slip op. at 9 (EAB, Sept. 10, 1998), 8 EEA D. _ ; Inre
Essex County (N.J.) Res. Recovery Facility, 5 E.A D. 218, 223-24 (EAB

1994) .

B. | ssues Not Preserved for Revi ew

Petitioner requests review of several conditions in the permt.
In particular, Petitioner requests that the M chigan Departnent of
Environmental Quality receive notification relative to “nine
different circunstances under the permt.” Petition at § 1.a.
Petitioner further asserts that Part |, Section B, Note 5 of the
permt should incorporate into the permt a new nethod and
gquantification level for nmercury. Id. at  2.a. He also asserts
that Part |, Section C 2 of the permt should be anmended to require
the nonthly subm ssion of discharge nonitoring reports, instead of

quarterly. 1d. at § 2.b.

It is clear fromthe portions of the record submtted by
Petitioner, as well as the coments and responses filed by the

Agency, that although Petitioner did participate in the public
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heari ngs and subm tted comrents during the public coment period, he
has failed to establish that the foregoing issues were raised during
the public comment period or at the public hearings in accordance
with 40 CF. R 8§ 124.13. See Ex. U; see also Petition at Exhibits 1-
3. The issues were reasonably ascertainable at that tinme and
Petitioner has not argued otherw se. Because the foregoing issues

were not preserved for review, review is denied.

C. M chigan Critical Material Register

Petitioner raises concerns regarding the lack of reference to
the Mchigan Critical Materials Register (MCMR) in the permt.
Petitioner asserts that a reference to the MCMR should be included in

Part |1, Sections D.1 and D.10 of the permt.*

“Both Sections D.1 and D.10 are found in the standard conditions
portion of the permt. They address reporting requirenents under the
permt. Section D.1, which is titled “Change in Discharge,” provides
in part:

The permttee shall give notice to the Permit |ssuing
Aut hority, with a courtesy copy to the Sagi naw Chi ppewa
Tri be, as soon as possible, of any planned physi cal
alterations or additions to the permtted facility.
Notice is required only when:

a. The alteration or addition to a permtted facility
may nmeet one of the criteria for determ ning whether a
facility is a new source; or



Petiti oner states:

The MCMR includes a long |ist of chem cals considered to
be potentially hazardous and is a critical part of
M chigan’s protection net. Scrutiny of the MCMR in their
consideration of influent and effluent * * * is an
i nportant part of the permttee’ s application and

conpl i ance.

M chigan rul es include specific requirenments for BCCs

b. The alteration or addition could significantly
change the nature or increase the quantity of pollutants
di scharged. * * *

Permt at Part 11, 8 D.1. Section D.10, which is titled “Changes in
Di scharges of Toxic Substances” provides in part:

The permttee shall notify the Permt I|ssuing Authority,
with a courtesy notice to the Sagi naw Chi ppewa Tri be, as
soon as it knows or has reason to believe:

a. That any activity has occurred or will occur which
woul d result in the discharge, on a routine or frequent
basis, of any toxic substance(s) * * * which is not |isted
in the permt * * *

b. That any activity has occurred or will occur which
woul d result in any discharge, on a non-routine or
i nfrequent basis, of a toxic pollutant * * * which is not
l[imted in the permt * * *

Permt at Part 11, § D.10.
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[ Bi oaccunul ative Chem cals of Concern]. The permttee
should be alerted via the permt to these special classes
of toxic conpounds and the public should be assured via
the permt that BCCs and conpounds on the MCMR are given

speci al attention.

Petition at | 2.c.

In response to Petitioner’s concern, the Agency states that the
permt refers to a broad list of chemcals listed in Appendi x D of 40
C.F.R Part 122 in defining the Township’ s reporting obligations.

See Response at 7. The Agency asserts that Uni on Township woul d be
responsi ble for reporting the potential release of any chem cal
listed in Appendi x D under the two permt provisions cited by
Petitioner. See id. Appendix Dis part of the nationally applicable

regul ati ons® and, the Region asserts,

5> Section 122.21 of Title 40 of the Code of Federal Regul ations
sets forth the requirenents that nust be included in permt
applications by persons required to obtain an EPA-i ssued NPDES
permt. See 40 C.F.R § 122.21. Subsection (g) of this regulation
details the information required in applications from “existing
manuf acturing, commercial, mning, and silvicultural dischargers.”
40 C.F.R. 8 122.21(g). Appendix D to Part 122 contains a |ist of
toxi ¢ and other pollutants for which each applicant is required to
report quantitative data in accordance with 40 C.F. R 8 122.21(qg) (7).



“was devel oped precisely to ensure that effluent characteristics are
adequately described so that all known pollutants can be controll ed
under an NPDES permt.” Response at 7-8. See Ex. U at 23, Comment

11.

Petitioner, while stating that he disagrees with the Region’s
response (as provided in the Response to Comments docunent), has not
denonstrated why the Region commtted clear error by utilizing the
list in the Agency’'s regulations as its reference point rather than
the MCMR. Review of this issue is therefore denied. See Mui
Elec., slip op. at 19, 8 E.A.D. at __ (rejecting petitioner’s
contentions because petitioner failed to discuss how the
permt issuer’s response to coments was i nadequate and how
the permt issuer’s reliance on a particular report
constituted clear error); In re Commonweal th Chesapeake Corp.,

6 E.A.D. 764, 780 (EAB 1997) (denying review where petitioner
has “nerely reiterated the coment made during the public
hearing, w thout explaining why the State’s response is

clearly erroneous”).
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C. Mxing Zone

Anot her issue raised by Petitioner relates to the | ack of
a “defined mxing zone” in the permt. Petition at  2.d. W
note that Petitioner’s concern does not appear to be a
chall enge to the permt because of a lack of a m xing zone.
It is instead framed as a request for clarification of a
matter Petitioner believes is anbiguous in the permt, whether
M chi gan water quality standards will apply to protect non-
tri bal owners of property situated on the Reservation. See

id. Petiti oner states:

The | ack of a defined m xing zone creates potenti al
anbiguity. * * * Between the point of discharge from
Uni on Townshi p WMP [wastewater treatnment plant] and
exiting the reservation the River weaves a tortuous
course through nine sections in two townships. * * *

Is ‘...ensurance [sic] of protection...’ at point of

di scharge or at a point many m | es downstreanf

More specifically, are M chigan water quality
st andards protected for non-tribal owners of

ri parian property
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bet ween t he point of discharge and the point of
exiting the reservation? | suggest that this

critical issue be clearly spelled out in the permt.

Petition at | 2.d.

In its Response, the Region stated that, “though as a
strict legal matter” it was only obligated to ensure that
M chigan’s water quality standards were net “at the point
where the waters exit the Reservation,” it had | ooked to the
State’'s standards in devel oping and establishing the effluent
limtations for the point of discharge as well. Response at
8-9. Thus, by insuring that State standards are nmet at the
poi nt of discharge, the Region has, through the permt, fully
protected the interests of owners of riparian property such as

the Petitioner.

We find that the Region s response adequately addresses

Petitioner’s request for clarification on this issue.

[11. CONCLUSI ON

For the foregoing reasons, Frederick L. Brown’ s Petition
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for Review of Union Township’ s NPDES permt is denied.

So ordered.

ENVI RONMENTAL APPEALS BOARD

By: /sl
Edward E. Reich
Envi ronnment al Appeal s Judge

Dat ed: 12/ 05/ 00
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