BEFORE THE ENVI RONMENTAL APPEALS BOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In re:
M croban Products Co. FI FRA Appeal No. 99-1

Docket No. 98-H-01
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ORDER DENYI NG MOTI ON FOR | NTERLOCUTORY REVI EW

On March 22, 1999, the U. S. Environnental Protection
Agency ("EPA") filed a notion for interlocutory appeal with
t he Environmental Appeals Board fromthe February 18, 1999
ruling of Adm nistrative Law Judge WIlliam B. Moran
("Presiding Oficer") in the above-referenced matter.
M croban Products Conpany ("M croban”) filed its opposition to
EPA's notion for interlocutory appeal on March 29, 1999. On
March 31, 1999, EPA nmoved for leave to file a reply to
M croban’s opposition. On April 6, 1999, M croban then filed
a notion opposing EPA's notion for |leave to file a reply. The
Board denied EPA's notion to file a reply by order dated Apri
12, 1999.

In his ruling, the Presiding Oficer rejected EPA s

assertion that Mcroban had commtted 32 viol ations of section
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12(a) (1) (B) the Federal Insecticide, Fungicide, and
Rodenticide Act ("FIFRA"), 7 U S.C. 8 136j(a)(1)(B), based on
32 sales or distributions of the registered pesticide,
M croban Additive "B." See Order Determ ni ng Nunber of
Violations and Ruling on Respondent’s Mbdtion for Accel erated
Decision as to Penalty at 9-10 (Feb. 18, 1999). The Presiding
O ficer concluded that M croban had comnmtted five violations
based on five docunents containing unapproved clains regarding
the effectiveness of Mcroban Additive "B." Id.

In this instance, EPA seeks interlocutory review of the
follow ng issue: Whether "individual sales and shipnments of a
pestici de cannot trigger independent violations under Section
12(a) (1) (B) of the Federal Insecticide, Fungicide, and
Rodenti ci de Act (FI FRA) unl ess the unapproved cl ains
physi cal | y acconpany the pesticides during each sal e and
shi pment." See Conpl ainant’s Mtion for Interlocutory Appeal
at 1 (March 22, 1999). Pursuant to 40 C.F.R 8§ 22.29(c),
where a Presiding Oficer denies certification, interlocutory
appeal will be granted only where the Board determ nes "in
exceptional circunstances, that to delay review would be
contrary to the public interest." EPA has asserted that the
Board shoul d take review now, but EPA has failed to convince

us that such
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exceptional circunstances exist. EPA s notion for

interlocutory appeal is therefore denied.?

So ordered.

Dat ed: 5/10/99 ENVI RONMENTAL APPEALS

BOARD

By: /sl
Kathie A. Stein
Envi ronment al Appeal s Judge

The Board notes that this order does not, nor should it
be construed to, rule on the nerits of the Presiding O ficer’s
decision to limt Mcroban's liability to five (5), rather
than thirty-two (32), violations of FIFRA section 12(a)(1)(B).
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