BEFORE THE ENVI RONMENTAL APPEALS BQOARD
UNI TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C

In re:

Sel ect Steel Corporation

of Anerica Docket No. PSD 98-21

Permt No. 579-97

N N N N N N N N

ORDER DENYI NG REVI EW

On June 9, 1998, the St. Francis Prayer Center of Flint
M chigan filed a petition for review of a federal Prevention of
Significant Deterioration ("PSD') permt issued to Select Steel
Cor poration of America by the M chi gan Departnent of Environnental
Quality ("MDEQ').' The pernit provides preconstruction authoriz-
ation under the federal PSD program see Cean Air Act 8§ 165, 42
US C 8 7475; 40 CF.R 8§ 52.21, for Select Steel’s proposed st eel
"mni-mll," which is expected to produce 43 tons per hour of

specialty steels when operational.

1 On Septenber 10, 1979, the Regional Administrator of EPA
Regi on V del egated authority to the State of Mchigan to
i npl emrent and enforce the federal PSD program See 45 Fed. Reg.
8348 (1980). The permts MDEQ i ssues in accordance with that
program are considered federal permts. See 40 CF. R § 124.41
(terms "EPA" and "Regional Adm nistrator” nmean the del egate
agency when a state exercises del egated authority to adm nister
PSD permt program; 45 Fed. Reg. 33,290, 33,413 (1980) ("For the
purposes of Part 124, a delegate State stands in the shoes of the
Regi onal Adm nistrator. Like the Regional Adm nistrator, the
del egate nust follow the procedural requirenents of part 124.
. A permt issued by a delegate is still an *EPA-issued
permt.’").



The Prayer Center seeks review of seven aspects of Sel ect
Steel’s permt. See Letter fromFr. Phil Schmtter & Sr. Joanne
Chi averini, St. Francis Prayer Center, to Eurika Stubbs, Cerk
U S. EPA Appeals Board (June 9, 1998) [hereinafter Petition for
Revi ew] . Upon receipt of the Petition for Review, the
Environnental Appeals Board ("Board") requested a response from
MDEQ which the State filed on August 19, 1998. See Response of
t he M chi gan Departnent of Environnmental Quality to the Petition of
the St. Francis Prayer Center (Aug. 19, 1998) [hereinafter NDEQ
Response] .

To obtain Board review of a PSD pernmit decision, a petitioner
must, as a threshold matter, have standing to challenge the permt
and nust appeal issues that have been properly preserved for
revi ew. 40 CF.R 8 124.19(a). The St. Francis Prayer Center
clearly has standing to appeal the permt decision in this case
because it filed comments on the draft permt and participated in
the public hearing. See id.; MDEQ Response at 2. Reviewability,
however, is less clear: we cannot determ ne, on the record before
us, whether all the issues the Prayer Center raises on appeal were
previously raised in conmments to MDEQ on the draft permt. See
MDEQ, Select Steel Corporation of Anerica: Response to Conments
Docunment (May 27, 1998) [hereinafter Response to Coments]
(summari zing "significant”" comments only and providi ng responses).
The Prayer Center does not refer us to witten comments or portions

of the hearing transcript to prove that the issues it raises on



appeal were raised before NMDEQ Nor does MDEQ allege that the
Prayer Center’s issues were not raised during the comment peri od.
| nstead, MDEQ asserts that "[t]he petitioner in this case has not
denonstrated that [MDEQ s] previous responses to [petitioner’s]
objections were clearly erroneous or otherw se warrant review"
MDEQ Response at 4 (enphasis added). In light of this statenent
and MDEQ s failure to challenge reviewability, we will assune for
purposes of this appeal that the issues raised here were raised
bel ow and, thus, are properly before us.

To obtain reviewon the nerits, a petitioner nmust denonstrate
that the permt, or, nore precisely, a permt condition, is based
on:

(1) A finding of fact or conclusion of law [that]
is clearly erroneous; or

(2) An exercise of discretion or an inportant
policy consideration [that] the Environnental
Appeals Board should, in its discretion,
revi ew
40 CF. R 8 124.19(a). We address each of the Prayer Center’s
seven contentions, and MDEQ s responses, in the paragraphs bel ow.
1. Lead Monitoring
First, the Prayer Center alleges that Sel ect Steel’s permt is
deficient because it lacks a nonitoring requirenent for |[ead.
Petition for Review at 1. In response, MDEQ contends that at
present, the technology that would all ow continuous nonitoring of

| ead em ssions does not exist. MEQ Response at 4. In the absence

of such technol ogy, MDEQ chose to ensure Sel ect Steel’s conpliance
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with the lead emssions |imt by requiring the conpany to instal
a baghouse for the nelt-shop that NMDEQ determ ned satisfies Best
Avai | abl e Control Technol ogy ("BACT").? MDEQ Supplenment to Pernit
No. 579-97, Select Steel Corp. of Anerica, Flint, M § 18 (May 27,
1998) [hereinafter PSD Permt]. The permt also mandates
nmonitoring of baghouse operating paraneters to ensure proper
functioning, performance of a stack test to verify that |ead
em ssions do not exceed the permt Ilimt, visible emssions
noni toring, and several maintenance and conti ngency neasures. See
PSD Permt 9 22-24, 28, 32, 34, 36, 40, 49-50. In light of these
factors, we cannot find that MDEQ erred by failing to inpose on
Select Steel a nonitoring requirenent for lead. Accordingly, we
deny review of this issue.
2. Di oxi n Monitoring

Second, the Prayer Center alleges that the permt allows
di oxi n em ssions to be unnonitored for the first ei ghteen nont hs of
the mll’ s operation. Petition for Review at 1. In fact, the
permt contains no nonitoring or any other requirenment for dioxin.

MDEQ explains that it did not require dioxin nonitoring because

2 The Cean Air Act and the PSD regul ati ons require, anong

ot her things, that new major stationary sources, such as the
proposed Sel ect Steel facility, enploy the "best avail able
control technology,” or BACT, to mnimze em ssions of regul ated
pollutants. 42 U S.C. 8 7475(a)(4); 40 CF. R 8 52.21(j)(2).
BACT is determned by the permtting authority on a poll utant-by-
pol lutant basis, "taking into account energy, environnental, and
econom ¢ i npacts and other costs.” 40 CF. R 8 52.21(b)(12). 1In
its Petition for Review, the Prayer Center has not disputed
MDEQ s BACT determ nation for | ead.
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continuous em ssions nonitoring systens for this chem cal do not
exi st. MDEQ Response at 6. Moreover, NDEQ notes that EPA
conducted research on American electric arc furnaces ("EAFs") --
presunably of the type to be used by Select Steel (although MDEQ
fails to make this clear) -- and concluded that dioxin em ssions
are not a concern in the operation of such furnaces. EPA
reportedly found that American EAFs do not use chlorinated sol vents
in the nelting process, that the EAFs are operated at very high
tenperatures, and that radiant heat fromelectricity (rather than
coke conbustion) is used to nmelt the scrap netal. MDEQ Response at
7, Response to Conments at 8. It is clear that MEQ after
considering these factors, nade a judgnent that dioxin nonitoring
I s not necessary in this case. The Prayer Center nmakes no argumnent
and points out no data to refute MDEQ s judgnent. In these
ci rcunst ances, MDEQ s decision is not clearly erroneous. Thus, we
deny review of this issue.
3. VOC Moni toring

Third, the Prayer Center alleges that the permt allows
vol atil e organi c conpound ("VOC') em ssions to go unnonitored for
the first eighteen nmonths of the mll’s operation. This is
sonewhat of a misreading of the permt: as explained bel ow, Sel ect
Steel may operate for one and possibly up to two years before it
nmust begin VOC nonitoring. See PSD Permit § 33. More to the point
for present purposes, MDEQ notes that Select Steel’s potential to

emt VOCs is 38 tons per year and that this level of em ssions is



not considered "significant”™ under the PSD regul ations. VDEQ
Response at 7; see 40 CF. R 8 52.21(b)(23)(i) (potential to emt
40 tons per year or nore of VOCs is "significant” under PSD
regul ations). MDEQ asserts that because Select Steel’s potentia

to emt VOCs is not significant, "VOC em ssions nonitoring i s not

required under federal law. " MDEQ Response at 7
This statenent, while technically true, is sonewhat
m sl eadi ng. In fact, pre-application nmonitoring of VOCs is not

mandat ory because Sel ect Steel’s potential toemt is |less than the
significance |level, but MDEQ nonethel ess retains authority under
the federal PSD programto require post-construction nonitoring of
VOCs. See 40 CF. R 8 52.21(m(1)(i)(a), (m(2). Such nonitoring
can berequired if the permtting authority determ nes it necessary
to track the effect VOC em ssions nmay have or are having on air
quality.® 40 C.F.R 8§ 52.21(m(2).

The permt issued by NMDEQ gives Select Steel one year from
plant start-up to inplenent a continuous emn ssions nonitoring
system ("CEM5S") for VQOCs. PSD Permt § 33. Sel ect Steel my
choose to install an alternative nonitoring system called
"paranetric nonitoring," instead of the CEMS, but if it does so

MDEQ nust first review, test, and accept the system |Id. |If MDEQ

3 MDEQ states, in its response to the Prayer Center’s
petition, that the VOC em ssions nonitoring required in the
permt is based on state |aw. MDEQ Response at 7. Wile that
may be true, the relevant permt condition nmakes no reference to
state law and, instead, cites various federal regul ations and
gui dance docunents. See PSD Permt 9§ 33.
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rejects the paranetric system the CEMS nust be installed within
two years of plant start-up. |Id.

MDEQ does not explain why Select Steel is given up to two
years to bring VOC em ssions nonitoring on-Iline. However, the
regulations give the permtting authority discretion in
i mpl enentation, 40 CF. R 8 52.21(m(2), and the Prayer Center does
not explain why it believes MDEQ s exercise of this discretion by
allowing this nmonitoring delay is problematic. W deny review of
this i ssue because the petition identifies neither clear error in
MDEQ s deci sionnaking processes nor an inportant policy

consideration that justifies Board review.

4. Bl ood Lead Levels

Fourth, the Prayer Center raises the issue of blood |ead
| evel s ("BLLs") in children living in the vicinity of the proposed
steel mll. The Prayer Center quotes Dr. Rebecca Basconb, MD. as
stating that "the children of Flint are already ‘ maxed out’ on | ead
and are 50% above the national average of |ead blood |evels for
children.” Petition for Review at 1. The Prayer Center does not
explain what is nmeant by "‘maxed out’ on lead." See id. MDEQ
however, cites a BLL study it conducted that indicates the "l evel
of concern"” for lead is 10 mcrograns per deciliter ("ug/dL").
MDEQ Air Quality Div., Evaluation of the Potential Dry Deposition
and Children’s Exposures to Lead Em ssions fromthe Proposed Sel ect

Steel Facility, at 2 (May 15, 1998) [hereinafter BLL Study]. At



BLLs above this threshold, children’ s devel opnent and behavi or may
be adversely affected. I d. It may be that the Prayer Center
meant, in its use of the term"nmaxed out," that children in Flint
are currently at or near the |ead | evel of concern. MDEQ contends
ot herwi se, based on its interpretation of the results of the BLL
st udy. *

MDEQ conducted the BLL study to estimate the potential for air
deposition of lead fromSelect Steel into soil around the proposed
facility. MDEQ estinmated background levels of lead in air and
soils and conbi ned those figures with three different estinates of
the anobunt of |ead present in house dust (high, nedium and |ow).
MDEQ t hen anal yzed t he di fferences between children’ s environnent al
| ead exposure under these three scenarios, in each instance
conparing current estinmated background BLLs (alternative "a") to
estimated BLLs after adding in Select Steel’s projected em ssions
(alternative "b"). MDXEQ s findings are presented in Table 4 of the
study, which is reproduced bel ow.

TABLE 4. Mbdel ed Bl ood Lead Levels for the Three Scenari os,

Wth and Wthout the Potential Increnmental |npacts
of the [Select Steel] Facility

4 MDEQ al so determ ned that "even with the addition of the
| ead proposed to be emtted by Select Steel, the |ead
concentrations would be nore than ten tinmes | ower than the
National Anmbient Air Quality Standards."” MDEQ Response at 2
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Scenari o Description of Aver age BLL Per cent age

the Scenario in the of
Popul ati on Chil dren
of Children wth BLL >
(ung/ dL) 10 wug/ dL
la background lead in soil and 2.1 0. 04

air: zero house dust | ead

1b em ssion’s inpacts to soil 2.2 0. 05
and air added to scenario la

2a background |l ead in soil and 3.3 0. 87
air; noderate house dust
| ead (200 ng/ Q)

2b em ssion’s inpacts to soil 3.4 0. 97
and air added to scenario 2a
3a background lead in soil and 11.8 61. 13

air; high house dust |ead
(2000 g/ g)

3b em ssion’s inpacts to soil 11.8 61.13
and air added to scenario 3a

MDEQ s study reveals that in the first two scenarios
i nvol ving | ow and nmedi um | evel s of house dust |ead, the addition
of Select Steel’s projected em ssions causes a 0.01% and 0. 1%
i ncrease, respectively, in the percentage of children with BLLs
greater than 10 wg/dL. 1d. at 8 & tbl. 4. Children’s BLLs, on
average, increased 0.1 wg/dL in both of those scenarios, although
in both cases the average BLLs already were bel ow the 10 wxg/dL
| evel of concern. 1d. The study also reveals that in the third
scenario involving a high | evel of house dust |ead, the addition
of Select Steel’s em ssions has no discernible inpact on the
percentage of children with BLLs in excess of the |evel of

concern or on the average BLL of affected children. See id.




MDEQ characterizes these figures as indicating "at nost a very
small shift" in children’s BLLs attributable to Select Steel.®
Response to Comments at 3.

The Prayer Center’s petition identifies no clear error in
MDEQ s anal ysis or conclusions regarding BLLs in the vicinity of
the proposed facility. Thus, we deny review of this issue.

5. El S and Cunul ative | npacts

Fifth, the Prayer Center contends that MDEQ failed to
prepare an Environnental |npact Statenent ("EIS') for the
proposed project and failed to assess the cunul ative inpacts of
all sources of pollution in the area. MDEQ did not err by
failing to prepare an EIS: as MDEQ rightly points out, PSD
permts are not subject to the EIS provisions of the National

Environnental Policy Act. NMDEQ Response at 7; see 40 CF. R 8§

> Viewed differently, an increase of 0.01%-- from 0.04%

to 0.05%-- is actually a 25% increase, and an increase of 0.1% -
- from0.87%to 0.97%-- is an 11.5% increase. As noted in the
text, MDEQ has characterized the difference between 0.04 and 0. 05
as "very small." In the underlying BLL study, MDEQ stated that
"[t]here is a lack of criteria for judgi ng what |evel of
incremental increase in blood lead levels is snall enough to be
considered ‘de mnims’ for a preventative regul atory program”
BLL Study at 9. MDEQ noted further that, while the inpacts m ght
be very small and were based on "conservative" assunptions, this
called for "risk managenent decisions.” |d. at 1, 9.

Based on the BLL data and the fact that both the anmbient air
quality standard for |lead and any relevant anbient air quality
increnments (e.g., particulate matter) are satisfied, MXEQ
concluded that "the negligible potential inpact on blood |ead
levels did not nmerit denial of the permt application." MNMEQ
Response at 6. Petitioners have not shown, at least as to the
PSD requirenents, that this exercise of judgnment by MDEQ is
clearly erroneous.
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124.9(b)(6). In addition, MDEQ states that its Air Quality
Di vi sion conducted an "additional inpact analysis" pursuant to
the federal PSD regulations. See 40 CF.R 8 52.21(0) ("[t]he
owner or operator shall provide an analysis of the inpairnent to
visibility, soils and vegetation that would occur as a result of
the source . . . and general comercial, residential, industrial
and other grow h associated with the source"). According to
MDEQ, the additional inpact analysis "showed that the facility
em ssions were well below federal and state anbient air quality
standards and screening |levels, and that no adverse inpact on
soils and vegetation fromthe facility is expected."” NDEQ
Response at 7-8.

Al t hough we have not had the opportunity to reviewthe
addi tional inpact analysis for ourselves, we cannot find clear
error on MDEQ s part when the the Prayer Center has stated only,
in the nost general of terns, that the cunul ative inpact of
pollution is "not known." It appears that at |east sone rel evant
I nformati on about cunul ative inpacts is, in fact, known. See
MDEQ Response at 7-8; Response to Corments at 3. Moreover, the
Prayer Center has failed to explain why it believes MDEQ s
responses to comments on these issues are not adequate. See,
e.g., Inre Puerto Rico Elec. Power Auth., 6 E.A D. 253, 255 (EAB
1995) ("[T]o establish that review of a permt is warranted, [40
C.F.R] 8 124.19(a) requires a petitioner to both state the

objections to the permt that are being raised for review, and to
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explain why the [permtting authority’ s] previous response to
those objections . . . is clearly erroneous or otherw se warrants
review."). Thus, we deny review of the EIS and cumul ati ve i npact
I ssues.

6. Sl ag Handl i ng Process

Si xth, the Prayer Center asserts that "no real process to

handl e the sl ag has been devel oped either on site or el sewhere.™
Petition for Review at 1. MDEQ counters by referencing Paragraph
45 of the permt, which states:

Appl i cant shall not operate the facility

unl ess a fugitive dust control program as

approved by the District Supervisor, is

i npl enented and mai ntai ned. This program

must be designed to |imt all fugitive dust

emssions from. . . all of the slag materi al

operations throughout the plant.
PSD Permt § 45. 1In addition, the permt establishes a visible
emssions limt for slag handling operations and requires testing
to verify that the visible emssions limt is met. PSD Permt 19
43-44. In light of these provisions, it is plain that NMDEQ has
consi dered and addressed the air inpacts of slag handling
operations. In our view, MDEQ s approach is not clearly
erroneous, and the Prayer Center has raised no specific facts
suggesting otherw se. Accordingly, we deny review of this issue.

7. Title VI

Finally, the Prayer Center clains that MDEQ s decision to

grant this permt violates Title VI of the Cvil Ri ghts Act

because "the vast mpjority of the people within 3 mles of the
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proposed site are mnority Americans and will be burdened with a
di sparate inpact of pollution in an already deeply polluted
area."” Petition for Review at 1. The Prayer Center raised this
same Title VI claimin a separate conplaint, which it filed with
EPA's Ofice of Gvil Rights ("OCR') on the sane day as the PSD
petition. See Letter fromFr. Phil Schmtter & Sr. Joanne
Chi averini, St. Francis Prayer Center, to D ane E. Goode,
Director, U S EPA Ofice of Gvil R ghts (June 9, 1998). OCR
accepted the Prayer Center’s conplaint for further processing on
August 17, 1998, and provi ded MDEQ 30 days in which to respond to
the allegations raised therein. See Letter from Ann E. Coode,
Director, EPA-OCR, to Dennis Drake, Chief, Air Quality Division,
MDEQ (Aug. 17, 1998). After receipt of MDEQ s response, OCR w ||
continue its process for investigating the Title VI allegations.
See 40 C.F.R § 7.120(d).

We nust deny review of this claimon jurisdictional grounds.
EPA has chosen to assign to OCR -- and not to the Board --
responsibility for ensuring Agency conpliance with Title VI. OCR
will therefore address the Prayer Center’s Title VI concerns on
behal f of the Agency in accordance with its own procedures. See
40 CF.R Part 7. The Board, for its part, has no jurisdiction

to evaluate and resolve Title VI conplaints.



In sum we deny review of all the elenents of the Prayer
Center’s petition.
So order ed.

ENVI RONVENTAL APPEALS BQOARD

Dat ed: 9/11/98 By: /sl

Ronald L. MCall um
Envi ronnment al Appeal s Judge
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