BEFORE THE ENVI RONMENTAL APPEALS BQOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTQN, D. C

In the Matter of:

Spitzer G eat Lakes, Ltd. Co.

)
)
)
) TSCA Appeal No. 97-4
\
i

ORDER DI SM SSI NG APPEAL

On March 20, 1997, Spitzer G eat Lakes, Ltd., Conpany
("Spitzer") filed an appeal froman initial decision served on
February 3, 1997, assessing a $165, 000 penalty agai nst Spitzer
for numerous violations of the regulations pertaining to the use
and storage of PCBs and PCB itens. U S. EPA Region V filed a
notion to dismss this appeal on the grounds that it is untinely.
For the reasons that follow, the Region's notion is granted.

The certificate of service acconpanying the initial decision
inthis matter indicates that the initial decision was served
upon the parties on February 3, 1997." Under the applicable
Consol i dated Rul es of Practice, 40 C.F. R Part 22, any appeal
fromthat initial decision had to be filed "within twenty (20)
days after the initial decision [was] served upon the parties.”
40 CF.R § 22.30(a). Because the initial decision was served
upon Spitzer by mail, five days are added to Spitzer's twenty-day
appeal period. 40 CF.R § 22.07(c). Applying these rules here,
the deadline for Spitzer to file an appeal fromthe initial

deci sion served by mail on February 3, 1997, was February 28,

"See 40 CF.R §22.07(c) ("Service of all other pleadings
and docunents is conplete upon mailing.").
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1997. Spitzer's notice of appeal, however, was not filed with

the Board until March 20, 1997, and it is therefore untinely.
Spitzer argues that its appeal is tinely because it was
filed on the forty-fifth day after the initial decision was
served, and the presiding officer indicated in the initial
decision that "the decision would become final within forty-five
days fromthe date of service unless an appeal was taken to the
Envi ronmental Appeals Board." Bri:f of Respondent-Appellant's

Spitzer Geat Lakes at 2. Actually, what the presiding officer

sai d was:

Pursuant to 40 CF. R § 22.27(c), this initial decision
shal | becone the final order of the Environnental
Appeal s Board within forty-five (45) days after its
service upon the parties and w thout further proceeding
unl ess (1) an appeal to the Environmental Appeal s Board
is taken fromit by a party to this proceeding or (2)

t he Environnmental Appeals Board el ects, sua sponte, to
review this initial decision

Initial Decision at 16. Apparently, Spitzer construed this

| anguage to nean that it had forty-five days to file an appeal
Spitzer's argunment |acks merit. In addressing a simlar

cl ai m based upon simlar |anguage in an initial decision, we

expl ai ned:

The above-quoted statenment nerely specifies the period
of time (45 days) that it takes for [an initial

deci sionl to become a final decision in the absence of
an appeal (or sua sponte review. \Wile the statenent
can be faulted for not divulging the tine period for
perfecting an appeal (20 days), which is the nore
pertinent time period fromthe perspective of a
potential appellant, this dereliction is one of

parsi mony, not deception. Accordingly, we do not think
that it is asking too nmuch of a potential appellant to
consult the rules themselves, to ensure an adequate and
full understanding of the procedures for perfecting an
appeal . There, in Section 22.30, under the bol d-face
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headi ng, “[alppeal from or review of initial decision,"
the appellant will find the 20-day requirenment in the
cl earest of terns.
In re Production Plated Plastics, Inc., 5 E A D 101, 103-104
(EAB 1994).> See also The Environnental Appeals Board Practice
Manual at 17 n.65 (1994) ("The initial decision will becone the
final agency decision after 45 days of service unless (1) an
appeal to the EAB is taken or (2) the EAB elects, sua sponte, to
review the initial decision. A pa.ty seeking to appeal nust file
an appeal within 20 days of service of the initia
decision." ) (enphasis supplied) .°
Spitzer's appeal was filed twenty days after the appeal
period expired. Spitzer advances no special circunstances

warranting a relaxation of the tine for filing an appeal. See

Production Plated Plastics, 5 E.A D. at 104. Accordingly, its

"Neverthel ess, as we explained in Production Plated
Plastics, "we strongly recommend that in future cases the
Regi onal Adm nistrator should either expressly informthe parties
of the 20-day tinme period in Section 22.30, or, at |east, make
specific reference to that section when informng the parties of
when a default order becones final." 5 E AD 104, n.4
(enphasis added). Al though Production Plated Plastics involved a
default order issued by a Regional Admnistrator under 40 C. F. R
§§ 22.16 and 22.17, the concern that pronpted the recomendation
applies equally to initial decisions issued by presiding officers
under the Consolidated Rules. Therefore, in the future
presiding officers are also urged to follow the recomendati on.

'We note that fromthe inception of these proceedings
Spitzer has been advi sed that the Consolidated Rules of Practice,
40 CF. R Part 22, which include section 22.30, apply to these
proceedi ngs. The cover letter to the conplaint indicates that a
copy of those rules was enclosed with the conplaint when it was
served upon Spitzer.
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untinely appeal is hereby dism ssed.

So ordered.

ENVI RONVENTAL APPEALS BOARD

Dat ed: /W‘ Y 199 By: _
2 7 Ronald 1.. McCallum

Envi ronnment al Appeal s Judge
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