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INTRODUCTION

Pursuant to the Environmental Appeals Board’s June 4, 2010 Order, Petitioners the
Alaska Eskimo Whaling Commission (AEWC) and the Inupiat Community of the Arctic Slope
(ICAS) (hereafter AEWC or Petitioners) submit the following reply in support of their petitions
for review of the Beaufort and Chukchi air permits issued by Region 10 of the Environmental
Protection Agency (EPA) to Shell Offshore Inc. and Shell Gulf of Mexico, Inc. (Shell). Docket
Nos. 10-03, 10-19. The two air permits should be vacated and remanded to Region 10 in light of
the tragic events that are un-folding in the Gulf Mexico and the changed circumstances
surrounding these consolidated petitions for review. The President of the United States
announced that Shell would not be allowed to explore for oil and gas offshore in the Arctic this
summer and the Administration is conducting a review of offshore oil and gas activities.
Exhibits 1 & 2 Submitted in Support of Petitioners’ Joint Motion to Vacate (Docket No. 31.01).

As Region 10 itself concedes, this review may “affect the equipment necessary for
Shell’s Beaufort and Chukchi Sea exploratory drilling operations,” EPA Response Br. at 13
(Docket No. 44), which in turn would affect the entire underpinning of the air permits. EPA
Response to Pending Motions at 9-10 (Docket No. 49) (“DOTI’s actions could lead to underlying
changes in Shell’s use of the Discoverer and/or the specific operational design of the project,
which would change the facts underlying these issues on appeal, which would in turn affect the
weight and/or scope of the arguments made by the Petitioners and the Board’s consideration of
them.”); id. at 10 (“any alteration to the specific operational design of the equipment regulated
under these permits could affect other aspects of those permits”). While Shell argues that the
petitions for review raise legal issues that the Board should resolve, Shell Response to Motion to

Vacate at 6-8 (Docket No. 30), this is simply a statement of the obvious. Of course, the petitions



raise legal issues but they arise in the context of the factual underpinnings of the two permits, see
EPA Response to Pending Motion at 9-10 (Docket No. 49) (making this same point), which are
now embroiled in a review resulting from the greatest environmental disaster in this country to
date.

If the Board elects not to vacate and remand the permits to Region 10 in light of the
Administration’s decision to undertake a review of Shell’s operations, it should nevertheless
send the two permits back to the agency because Petitioners have demonstrated clear legal and
factual errors and otherwise raised compelling arguments for vacating the permits. Region 10
committed clear legal error by failing to include the emissions from routine and planned oil spills
in the potential to emit. The agency committed clear legal error by failing to conclude that the
drill ship’s propulsion engine, the icebreaker/anchor handler, and the rest of the associated fleet
are not part of the OCS source as defined in EPA’s regulations. Region 10 also committed clear
legal error by failing to apply or otherwise grapple with the statutory definition of OCS source in
deciding which aspects of Shell’s operations would be regulated by a best achievable control
technology (BACT) analysis.

The agency also failed to ensure that the PM, s monitoring data required by EPA’s
regulations was provided by Shell and failed to address the secondary formation of PM, s in clear
violation of the law. Region 10 failed to ensure compliance with updated legal requirements for
NO; and CO; and to conduct an adequate environmental justice analysis. For all these reasons,

AEWC requests that the Board vacate and remand the permits to Region 10.



ARGUMENT

l. IT WAS CLEAR LEGAL ERROR FOR REGION 10 NOT TO COUNT THE
EMISSIONS FROM PLANNED, ROUTINE ASPECTS OF SHELL’S
OPERATIONS IN ITSPOTENTIAL TO EMIT.

The events unfolding in the Gulf of Mexico make very real the concerns that AEWC and
ICAS have long raised with oil spills in the Arctic. The review being undertaken of offshore oil
and gas activities, in light of the difficulties in halting the eruption of oil in the Gulf and of
cleaning up that oil, is as relevant to operations in the Gulf of Mexico as it is to operations in the
Arctic. As Region 10 explains:

evidence that describes other conditions affecting operations in Arctic waters that
could be also relevant to DOI’s review, such as the generally harsh and remote
Arctic conditions requiring use of specialized vessels and other equipment, the
regular presence of ice in the drilling areas, and the very limited infrastructure on
the Alaska North Slope. See generally Petroleum News Article, EPA Ex. 89 at
B005452, 5469-5470 (describing how drilling further north in the Arctic OCS
requires innovations and modifications in drilling safety equipment); Shell
January 18, 2010 Beaufort Application, EPA Exhibit AA-1 at AA000038
(explaining that ice floe frequency and intensity are unpredictable in the Beaufort
Sea and could range from no ice to ice sufficiently dense so that Shell’s fleet
would have insufficient capacity to manage the ice floe such that the Discoverer
would need to disconnect from its anchors and move off site) and Appendix L at
AA000435-438 (Beaufort Sea Ice Statistics); 2010 Outer Continental Shelf Lease
Exploration Plan Appendix H at 158-159 and 167-168, AR EPA Ex- EE-1
(providing information about the limited infrastructure on the North Slope of
Alaska, including “limited offshore and coastal infrastructure in the immediate
vicinity of [Shell’s] proposed project area”; “a need for more emergency dispatch
radio connections and improved communications”; and a lack of “traditional road
access”); North Slope Communications Protocol, AR EPA Ex. G-6 at G-00041-41
(providing description of “Travel to the North Slope” that highlights the
remoteness of the area and the limited services available). See also Attachment A,
Nick Jans, BP Tragedy Gives Us Pause Here in Alaska, USA Today, June 8, 2010
at 9A (discussing difficulties of drilling in the Arctic). Accordingly, without the
benefit of DOI’s review, EPA Region 10 does not believe it is appropriate to
assume that “Shell’s well designs are sound and its oil spill prevention and
response plans are exemplary” such that DOI will not require changes to their
operations. Shell Opp’n at 5.



EPA Response to Pending Motions at 10-11 n.4 (Docket No. 49). Region 10 further
acknowledges that as a result of its review “DOI could require additional emergency response
vessels, impose additional requirements regarding location of response vessels relative to the
drill ship, or require changes to the well shut-in process, each of which could result in emissions
that EPA Region 10 would need to analyze in light of CAA permitting requirements.” EPA
Response to Pending Motion at 8 (Docket No. 49). Moreover, in light of current events, Region
10 acknowledges that it is:

responding to Petitioners’ concerns regarding consideration of oil spill response

related emissions based on the record before Region 10 when it issued these

permits. Nevertheless, current events and future actions by the Administration

could necessitate a change in this response . . . .
EPA Response Br. at 13 (Docket No. 44). It is clear that how we view oil spills and whether
they are a core component of exploration is evolving and as Region 10 concedes may
“necessitate a change” in the agency’s response to Petitioners’ contention that these emissions
need to be included in the potential to emit. 1d. For this reason, we ask that the Board remand
on this issue for further consideration.® If the Board reaches the merits of AEWC’s claim,
Petitioners also provide a response to Region 10’s arguments.

Region 10 provides two primary defenses to AEWC’s point that the emissions from

cleaning up an oil spill must be included within Shell’s potential to emit. Neither of these

defenses overcomes the plain language of EPA’s regulations that define potential to emit as

! In that event, the factual underpinnings of any future air permits issued to Shell would be

entirely different and the issues raised by AEWC in its Petitions for Review would also change.
For example, if the permits are set aside, Shell would have to demonstrate compliance with the
new NO, NAAQS that was adopted on February 9, 2010 and took effect on April 12, 2010. 75
Fed. Reg. 6,474 (Feb. 9, 2010). Additionally, EPA would have to determine how Shell’s
reconfigured operations trigger the definition of OCS source, presumably Shell could submit
adequate particulate matter data in support of its new applications, and, assuming all of this took
at least six months, a BACT analysis for CO, would also have to be prepared.
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including “the maximum capacity of a stationary source to emit a pollutant under its physical and
operational design,” 40 C.F.R. 8 52.21(b)(4), including the emissions from the “vessels servicing
or associated with an OCS source.” Id. § 55.2. Nor do Region 10’s arguments overcome the fact
that an oil spill response plan is a necessary component of offshore exploration and that Shell’s
clean-up and response plans are well documented and rehearsed. 30 C.F.R. § 250.219(a)(Oil
Spill Response Plan requirements including a “description of worst case discharge scenario”); id.
8 220(a) (requiring OCS operators to describe “their emergency plans to respond to a blowout,
loss or disablement of a drilling unit, and loss of or damage to support craft”); 30 C.F.R. part
254; see also EPA Beaufort Stmt of Basis at NN000132 (AR NNZ10) (“In preparation for a
potential spill, the oil spill response (OSR) fleet will conduct frequent drills”).

Region 10 first argues that an oil spill is an emergency or upset condition that is not
considered in the potential to emit calculation. EPA Response Br. at 89 (Docket No. 44).
Region 10 cites to 40 C.F.R. part 51 appendix W, section 8.1.2 note a to support its argument.
That footnote states:

Malfunctions which may result in excess emissions are not considered to be a

normal operating condition. They generally should not be considered in

determining allowable emissions. However, if the excess emissions are the result

of poor maintenance, careless operation, or other preventable conditions, it may

be necessary to consider them in determining source impact.
40 C.F.R. part 51 appendix W, section 8.1.2 n.a. This footnote expressly requires consideration
of emissions when those emissions result from “poor maintenance, careless operation, or other
preventable conditions.” 1d. These are all common factors that lead to oil spills. See e.g.,
NOAA, Oil Spill Primer (available at: http://oceanservice.noaa.gov/education/stories/oilymess/

supp_primer.html) (last visited June 11, 2010). Indeed, EPA’s “longstanding policy”” on such

emissions “makes clear that excess emissions resulting from malfunctions are violations of the



Clean Air Act, for such emissions can interfere with attainment of the national air standards.”
Ariz. Pub. Serv. Co. v. United States EPA, 562 F.3d 1116, 1129 (10th Cir. 2009) (citing 72 Fed.
Reg. 25,702, 25,705 (May 7, 2007)). As EPA’s 1983 memoranda on this topic explains, “any
activity which can be foreseen and avoided, or planned is not within the definition of a sudden
and unavoidable breakdown,” and it is only sudden or unavoidable breakdowns that EPA does
not penalize under the Act. Memorandum from Kathleen M. Bennett to Regional Administrators
re: Policy on Excess Emissions During Startup, Shutdown, Maintenance, and Malfunctions (Feb.
15, 1983). Oil spills are foreseen and planned for in the OCS. See 30 C.F.R. 8 250.219
(explaining the “oil and hazardous substance spills information” that must accompany an
exploration plan); id. § 250.219(a)(1) (requiring submission of an “oil spill response plan” “for
the facilities [the applicant] will use to conduct [] exploration activities”); see also id. part 254
(describing the specific requirements for oil spill response plans). Therefore, these emissions
must be included within the potential to emit.?

Moreover, as a result of this planning and the rehearsal of clean-up efforts, the emissions
from cleaning up oil spills are not as “speculative” as Region 10 suggests. EPA Response Br. at
89 (Docket No. 44). For example, Shell’s Chukchi oil discharge prevention and contingency
plan (ODPCP) contains several “worst case” discharge scenarios (including one for adverse
weather), an in-situ burning plan, and several scenarios for clean-up plans. See Shell, Chukchi

ODPCP at MMS-2, 1-55-1-69, 1-90-1-91, 3-24, 3-32 (AR K16).® These are detailed plans. The

2 Region 10 cites to the Board’s ruling on Shell’s 2007 permit, EPA Response Br. at 90

(Docket No. 44), to argue that the Board has already rejected the need to consider drilling a relief
well in the potential to emit. However, the issue in the 2007 permit challenge was the impact of
owner requested limits under Alaska’s regulations on the potential to emit and not the issue
presented by AEWC here.

3 While AEWC submitted this entire document with its comments, it does not appear to
have been produced in the record. See K16 at Attachment 13 (noting to request ODPCP from
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scenario for cleaning up a spill in the summer lists the equipment that would be used, the
approach Shell would take for collecting oil, and otherwise provides sufficient information for
Region 10 to model the emissions that would result during such a clean-up operation. 1d. As a
result, these are not speculative emissions but rather well planned operations that can be modeled
and accounted for during air permitting.

Of course, if an event occurred like the one on-going in the Gulf of Mexico where the
clean-up did not proceed as planned, EPA could monitor the clean-up operations and enforce the
Clean Air Act as appropriate. Such a worst case scenario where oil spill response plans fail
cannot be planned for by the agency. But the possibility of such catastrophes occurring should
not foreclose oil and gas companies from having to include the emissions from their planned oil
spill response activities in their potential to emit calculations.”

1. REGION 10 COMMITTED CLEAR LEGAL ERROR IN DETERMINING WHAT
CONSTITUTES THE OCS SOURCE.

Region 10 committed a clear legal error in concluding that the propulsion engine of the
Discoverer, the icebreaker, and the rest of the ancillary fleet are not part of the OCS source as
defined by EPA at 40 C.F.R. 8 55.2 and Congress in section 328, 42 U.S.C. § 7627(a)(4)(C).
Additionally, based on the Administration’s review of offshore oil and gas activities it may be
that Shell never employs the current configuration of vessels that are discussed in its permit
applications and in the two permits. If different vessels are employed, such as a second drill

ship, or if the Administration changes the requirements for the oil spill response fleet (e.g. by

EPA). The Plan is also available on-line at:
http://www.mms.gov/alaska/ref/ProjectHistory/2009 Chukchi_Shell/2009 0623 Shell_cplan.pd
f (last visited June 15, 2010).

4 While detailed, well-rehearsed plans exist for responding to oil spills, this does not negate
the fact that human error often is the cause of such spills.
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adding additional vessels or changing the location of vessels), then the factual situation presented
by these permits may never be played out in the real world. For these reasons, Petitioners
respectfully request that the Board remand the permits to Region 10.

A Region 10 Misapplied The Regulatory Definition Of OCS Source.

As Petitioners demonstrated in their Petitions for Review, Region 10’s decision to impose
an extra requirement beyond the regulatory definition of OCS source at 40 C.F.R. 8 55.2 resulted
in an erroneous legal interpretation. AEWC Beaufort Pet. at 14-17 (Docket No. 19); AEWC
Chukchi Pet. at 15-18 (Docket No. 3). The regulation provides that an OCS source is
“[p]ermanently or temporarily attached to the seabed and erected thereon and used for the
purpose of exploring . .. .” 40 C.F.R. 8 55.2. As Region 10 admits, it originally interpreted the
regulation to mean that the drill ship the Discoverer is an OCS source once it drops an anchor.
See EPA Response Br. at 15-17 (Docket No. 44). Yet in the final permits, the agency decided
that the Discoverer is an OCS source only after Shell unilaterally declares that it is secure and
ready for drilling. Beaufort Permit at PP000169 (AR PP1); Chukchi Permit at LOO05 (AR L1).

Region 10’s new final position on when the Discoverer is an OCS source is contradictory
to the agency’s own conclusions and was never adequately explained by the agency. Region 10
explains that it “does not agree that all eight anchors must be attached for the Discoverer to be an
OCS source . . ..” Chukchi RTC at LO00083 (AR L2). Nevertheless, the agency defines the
Discoverer as an OCS only after Shell declares that it is secure and ready for drilling, see
Chukchi Permit at LO005 (AR L1); Beaufort Permit at PP00169 (AR PP2), which according to
Shell is when all eight anchors are in place. See Shell Revised Permit Application at AA000051-
53, AA0000131 (AR AA1). Therefore, in adopting its present interpretation of the regulatory

definition of OCS source, Region 10 contradicted itself without explanation. For this reason, the



current interpretation of the regulatory definition of OCS source should be remanded to the
agency for further explanation. In re: Deseret Power Electric Cooperative, PSD Appeal No. 07-
03, slip op. at 62 (EAB Nov. 13, 2008), 14 E.A.D. __ (agencies are “obligated to supply a
reasoned” analysis (quoting Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463
U.S. 29, 42 (1983))).

Region 10 also did not provide a rationale explanation for its change in position. The
agency hinges much of its argument on the three criteria in the regulatory definition and the
inclusion of the words “erected thereon.” EPA Response Br. at 17-20 (Docket No. 44); see also
Shell Response Br. at 36-38 (Docket No. 45) (making a similar argument). This argument is in
error for two reasons. First, the agency’s current application of this phrase to drill ship
exploration is erroneous. One primary distinction between drill ship exploration and platform
exploration is the fact that drill ships are constructed before they leave port while other drilling
mechanisms, such as the jack-up rig discussed by Region 10, EPA Response Br. at 17 (Docket
No. 44), have to be constructed or “erected” at the drill site. When this distinction in drilling
tools is taken into account it is clear that the regulatory language requiring the source to be
“[p]ermanently or temporarily attached to the seabed and erected thereon and used for the
purpose of exploring,” 40 C.F.R. § 55.2, had both forms of exploration in mind. Thus, once a
drill ship arrives at the drill site and drops an anchor it is both attached to the seabed and erected
thereon. In contrast, once a platform arrives at the site it still must be erected thereon.

Indeed, EPA’s original interpretation of when the Discoverer becomes an OCS source —
i.e., when it sets one anchor — comports with this understanding of the regulatory definition. See
EPA Response Br. at 15-16 (explaining the agency’s original position). This interpretation is

mirrored in the preamble to the regulatory definition of OCS source to which EPA cites. See 57



Fed. Reg. 40,793, Preamble at BO00825 (B-13) (“Vessels therefore will be included in the
definition of ‘OCS source’ when they are ‘permanently or temporarily attached to the seabed’
and are being used ‘for the purpose of exploring, developing or producing resources therefrom.’
This would include, for example, drill ships on the OCS”).

Second, Region 10’s reliance upon the preamble to the regulatory definition of OCS
source further demonstrates the error of its current interpretation. EPA did not develop the
language in the regulatory definition of OCS source itself but took these words from a provision
in the Outer Continental Shelf Lands Act (OCSLA), 43 U.S.C. 8 1333(a)(1), in which Congress
applied federal and state law to the OCS. See 57 Fed. Reg. 49,792, 49,793 (Sept. 4, 1992),
Notice at B000825 (AR B13). This provision was amended in 1978 to ensure that platforms
constructed outside the United States and erected on the OCS were subject to U.S. customs laws.
H.R. Conf. Rep. 95-1474 at 81, reprinted in 1978 U.S.C.C.A.N. 1674, 1679. In making this
amendment, Congress clarified that “federal law is to be applicable to all activities on all devices
in contact with the seabed for exploration, development, and production.” H.R. Conf. Rep. 95-
1474 at 81, reprinted in 1978 U.S.C.C.A.N. 1674, 1679.

Region 10 and Shell also argue that the drillship must be “secure and stable” at a drillsite
to be considered an OCS source, because otherwise the drillship could be considered an OCS
source in different instances when it has “a single anchor down.” EPA Response Br. at 18
(Docket No. 44). However, this argument ignores the plain language of the regulation that only
requires vessels to be “used for the purpose of exploring,” 40 C.F.R. § 55.2, and not that the
vessel is “fully anchored,” “ready to drill,” or “stable and secure” in order for it to be considered

to be an OCS source. Indeed, adding the requirement that the vessel must be ready to drill would
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be contrary to the notion that PSD permits cover pre-construction activities.” For these reasons,
Region 10’s interpretation of the meaning of OCS source is not entitled to deference, because it
was unreasonable. The agency’s contradictions in its statements demonstrate it has not reached a
reasonable conclusion to which the Board can defer. Nor should the agency’s attempt to add the
requirement that the drill ship be “secure and stable” before being regulated under the Clean Air
Act be sanctioned by the Board. In re: Arecibo & Aguadilla Regional Wastewater Treatment
Plants 12 E.A.D. 97, n.60, 130 NPDES Appeal Nos. 02-09 & 03-05 (March 10, 2005) (“if
language is plain and unambiguous it must be given effect”).

1. The decision that the drill ship’s propulsion engine is not part of the
OCS source is a clear legal error.

With respect to the propulsion engine on the Discoverer, AEWC demonstrated that it falls
within the regulatory definition. AEWC Beaufort Pet. at 14-18 (Docket No. 19); AEWC
Chukchi Pet. at 14-18 (Docket No. 3). Region 10’s primary defense for declining to undertake a
BACT analysis for the Discoverer’s propulsion engine is the agency’s decision to not regulate
this engine at all under the Clean Air Act. EPA Response Br. at 22-23 (Docket No. 44);

Beaufort Permit at PP00197 (AR PP2); Chukchi Permit at L0019 (AR L1). Indeed, Region 10

goes so far as to argue that it has controlled this unit, EPA Response Br. at 22-23 (Docket No.

> In its comments on the permits, AEWC raised concerns that Region 10 was not applying

the OCS program consistently with its application of the PSD program, because the agency
excluded certain preconstruction activities from the definition of OCS source. See AEWC, et al.
Comments at 0000171 (AR 0021). Region 10 failed to address this concern in responding to
comments. In its response to AEWC’s petitions for review, Region 10 points to its response to
comments on the Chukchi air permit as providing a response. EPA Response Br. at 21 n.8
(Docket No. 44) (citing Chukchi RTC at L000077-78 (AR L2). However, the portion of the
response to comments to which Region 10 cites says nothing about pre-construction activities,
and the statutes and caselaw pertain to a different topic. Therefore, because Region 10 failed to
address this issue in responding to comments the permits should be sent back to the agency.
Kulluk, slip op. at 18 (remanding a permit because Region 10 provided “no record foundation . .
.other than a brief statement in its Response to Comments that [was] unsupported by facts or
analysis in the record”).
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44), when in fact all the agency has done is require Shell not to use it once the Discoverer is
deemed an OCS source. This is hardly “regulation” of the emissions from this engine, which
will be used: to move the drill ship to the drill site; during anchoring; moving between drill sites;
and otherwise while the Discoverer is authorized under OCSLA and located in the waters above
the OCS.

Indeed, the decision to not allow Shell to use the propulsion engine was the source of
controversy during the comment period, since MMS called this provision into question because it
poses safety concerns. MMS Comments at 1000159 (AR 139). The failure of Region 10 to
require calculation of the emissions from the drillship’s propulsion engine and a BACT analysis,
does not comport with the purpose of section 328. 42 U.S.C. 8 7627(a) (purpose of regulating
OCS sources is to control air pollution, attain and maintain ambient air quality standards, and
comply with the PSD program). Therefore, Region 10’s decision should be remanded.

2. Region 10’s decision that the icebreaker/anchor handler is not part of
the OCS source was clear legal error.

In concluding that the Discoverer is not an OCS source until it is secure and stable,
Region 10 ensured that the icebreaker that handles that Discoverer’s anchors and helps with
mooring is also not regulated as part of the OCS source. See AEWC Beaufort Pet. at 18-22
(Docket No. 19); AEWC Chukchi Pet. at 18-22 (Docket No. 3). The icebreaker readily meets
the regulatory definition of OCS source because it is attached to the Discoverer during
anchoring.

Region 10’s response to this argument is that EPA only intended to include “‘vessels
used to transfer production from an offshore facility,”” to be “consistent” with the OCSLA
regulations. EPA Response Br. at 24 (Docket No. 44) (citing 57 Fed. Reg. at 40,793; 30 C.F.R.

8§ 250.2). However a whole host of vessels are authorized under OCSLA that have nothing to do
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with the actual production of hydrocarbons. See e.g., 30 C.F.R. § 224(a) (“crew boats, supply
boats, anchor handling vessels, tug boats, barges, ice management vessels, other vessels, offshore
vehicles, and aircraft” “that support [the] exploration activities™); id. § 213(g) (“availability of a
rig to drill a relief well”); id. § 219(a)(2)(ii) (“location of [] primary oil spill equipment”).

Indeed, at the exploration stage lease holders are foreclosed from producing oil or gas but this
does not mean that other vessels are not attached to the drillship during exploration. Region 10’s
regulation of the supply vessel — when attached to the Discoverer — undermines this justification
for not regulating the icebreaker.

Region 10 also relies on its intent to be “consistent with the PSD requirements for marine
terminals” to justify its failure to regulate the anchor handler. EPA Response Br. at 24 (Docket
No. 44); see also Shell Response Br. at 41 (Docket No. 45) (making a similar argument).
However, this argument only supports Petitioners’ position. A vessel connected to a marine
terminal via ropes and an icebreaker connected to a drill ship by an anchor line, are analogous.

While the propulsion engine of the icebreaker is a great concern, since the icebreakers
account “for more than 90 percent of PM, s emissions (and over 85 percent of NOx emissions),”
AEWC et al. Chukchi Comments at K00247 (AR K16), it is not the only engine running during
anchor handling. As Shell’s consultant clarified, the generator, heat boiler, and incinerator are
also operating during this time. Email from Kirk Winges to Herman Wong at A001196 (AR
A26). Even these engines are not being regulated as part of the OCS source. The regulation of
the icebreaker’s emissions pursuant to a BACT analysis is critical, but it is also important that
the anchor handler’s emissions during the mooring process are included in the potential to emit.
Region 10 raised concerns that even a minor increase in emissions “might push emissions over

the criteria.” Email from Kirk Winges to Herman Wong at A001195 (A26). Presumably, this is
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because “[a]ccording to Shell, the operation of setting or retrieving the anchors could take as
much as 18 hours to complete.” 1d.

Region 10 argues that with respect to the icebreakers and other vessels that when EPA
wrote the OCS regulations it did “not believe it had authority to, regulate mobile source activities
....” EPA Response Br. at 25 (Docket No. 44). However, this is not accurate. EPA noted in the
1992 preamble to the regulatory definition that “[i]f the mobile source emissions of vessels are
regulated under future regulations developed pursuant to title 1l of the Act, the OCS rule will be
revised accordingly.” 57 Fed. Reg. 40,794, Preamble at B000826 (B-13). Therefore, at the time
EPA promulgated the OCS regulations it realized that vessels emissions could and should be
regulated under the OCS program. This comports with the congressional conclusion that section
328 requires consideration of emissions from vessels associated with an OCS source to be “part
of the OCS facility emissions for the purposes of regulation.” S. Conf. Rep. No. 136, 101st
Cong., 2d Sess. at S16983 (1990). The piecemeal control of some of the icebreaker’s emissions
to ensure compliance with the NAAQS, EPA Response Br. at 25-26, is not the same as the actual
regulation of these emissions pursuant to a BACT analysis as required for OCS sources.

B. Region 10 Committed Clear Legal Error By Failing To Address And Ensure
Compliance With The Statutory Definition Of OCS Source.

The Board has before it the first two major source OCS permits that were approved by
EPA. Itis without question that these permits, therefore, raise legal questions of first impression
regarding EPA’s OCS program, as well as important policy considerations especially in light of
what we are learning from the events that are transpiring in the Gulf of Mexico. For these
reasons AEWC respectfully submits the Board should reach the statutory argument presented
here. Region 10 even concedes that “an EPA Regional Administrator’s implementation of a

regulation older than 60 days can be judicially reviewed” under certain circumstances. EPA
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Response Br. at 32 (Docket No. 44). Nevertheless, Region 10 urges the Board not to address
these issues. EPA Response Br. at 28-31 (Docket No. 44). Because Region 10 failed to address
the disconnect between the broad statutory definition of OCS and the limited regulatory
definition of OCS source in approving the two air permits, it rendered a decision that is entirely
contrary to the plain language of the statute and congressional intent.

1. The EAB can review Region 10’s application of the regulatory
definition for consistency with the statute as applied to these two
permits.

The Clean Air Act provision on judicial review in section 307 contains two exceptions to
the general requirement that judicial review occur within 60 days of the promulgation of a
regulation. The first exception is for “locally or regionally applicable” final actions and the
second is for “grounds arising after such sixtieth day.” 42 U.S.C. § 7607(b)(1). Both these
exception apply here. As the Seventh Circuit explained in addressing this provision:

Just as in Bethlehem Steel, it makes no sense to require the IL-EPA to have

challenged the set-aside regulation in 1982 when it was unsure of what impact, if

any, the regulation would have on it in the future. Although the IL-EPA may have

disagreed with the reallocation regulation at the time of its promulgation, it was

not harmed by the regulation until the US-EPA applied the set-aside provision and

denied grant funding to the IL-EPA.

Illinois EPA v. United States EPA, 947 F.2d 283, 288-289 (7th Cir. 1991) (citing Bethlehem Steel
Corp. v. Gorsuch, 742 F.2d 1028, 1033 (7th Cir. 1984)).

Similarly here, AEWC should not have been expected to challenge the regulatory
definition of OCS source in 1992 when it was “unsure of what impact, if any, the regulation
would have on it in the future.” Id. Additionally, as the statute acknowledges, there will be
instances of local or regional applicability, and the requirement that offshore exploration in the

Arctic includes icebreakers is one such example of how Arctic operations raise different issues

than other offshore exploration. Congress did not intend to foreclose review in instance of local
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or regional applicability or when the issue comes up beyond the sixtieth day, as Region 10
suggests the Board should do here.

Region 10 also argues that the regulatory definition of OCS source was upheld in Santa
Barbara County Air Pollution Control Dist. v. United States EPA, 31 F.3d 1179, 1180 (D.C. Cir.
1994), so that the Board should not grapple with the application of the regulation to Shell’s
operations here. In so doing, Region 10 cites, Puerto Rican Cement Co. v. EPA, 889 F.2d 292,
299 (1st Cir. 1989), to argue that AEWC is foreclosed from challenging the application of the
regulation here. However, Puerto Rican Cement, is distinguishable because there the company
seeking to challenge the regulation through its application to the company’s permit had “not tried
to intervene in th[e] suit [challenging the regulation] (which [wa]s still pending).” Again, here,
there was no way for AEWC to know what vessels would be used to explore for hydrocarbons
offshore in the Arctic in 1994 when the regulatory definition of OCS source was challenged in
the D.C. Circuit. Santa Barbara County Air Pollution Control Dist. v. United States EPA, 31

F.3d 1179, 1180 (D.C. Cir. 1994).°

6 AEWC is also obliged to raise these concerns to EPA and in this forum to be able to

preserve them for potential judicial review. Courts have long allowed challenges to the
application of a regulation beyond the statute of limitations. See Cellular Telecomms. & Internet
Ass’'nv. FCC, 330 F.3d 502, 509 (D.C. Cir. 2003) (plaintiff may challenge regulation as applied,
irrespective of whether it may challenge the regulations across-the board); Dunn-McCampbell
Royalty v. Nat'l Park Service, 112 F.3d 1283, 1289 (5th Cir. 1997) (“[i]t is possible, however, to
challenge a regulation after the limitations period has expired, provided that the ground for the
challenge is that the issuing agency exceeded its . . . statutory authority”” and the plaintiff can
“show some direct, final agency action involving the particular plaintiff within six years of filing
suit”).
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2. EPA erred by not following or grappling with the statutory definition
of OCS source in the Clean Air Act.

The Clean Air Act defines an OCS source as “any equipment, activity, or facility which:
(i) emits or has the potential to emit any air pollutant, (ii) is regulated or authorized under the
Outer Continental Shelf Lands Act [], and (iii) is located on the Outer Continental Shelf or in or
on waters above the Outer Continental Shelf.” 42 U.S.C. § 7627(a)(4)(C). The Act makes clear
that “emissions from any vessel servicing or associated with an OCS source, including emissions
while at the OCS source or en route to or from the OCS source within 25 miles of the OCS
source, shall be considered direct emissions from the OCS source.” Id. Nevertheless, many of
the emissions from Shell’s operations are un-regulated by a BACT analysis including those from
vessels that are servicing or associated with the operations while at the source or within 25 miles.

Region 10 attempts to convince the Board that this issue was decided in the Santa Barbra
case. EPA Response Br. at 30-31 (Docket No. 44). The agency argues that Petitioners
misconstrue the holding in Santa Barbra because it dealt with vessels in transit and not banana
boats. Id. However, Region 10 cannot cite to the briefing from that case to successfully re-write
the court’s decision. The court addressed only whether the EPA was reasonable to exclude the
very broad category of “vessels merely traveling over the OCS.” Santa Barbra, 31 F.3d at 1181.
The court found that “the County’s position would be unassailable if vessels in transit were
unambiguously included within the definition of OCS source.” Id. The court then noted that the
statutory definition mentions vessels in only two contexts, one of which is “drill ship
exploration” and the other of which is “any vessel servicing or associated with an OCS source.”
Id. Thus, Santa Barbara fails to support Region 10’s position that it can to exclude vessels that
are part of drill ship exploration from undergoing a BACT analysis. Shell’s proposed operations

include a large number of vessels that are intrinsic to Shell’s exploration as authorized under
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OCSLA. See Beaufort Stmt of Basis at NN000131 (AR NN10); Chukchi Stmt of Basis at
JO0069 (AR J2). It is these vessels that must undergo a BACT analysis by EPA.

Region 10’s reliance on the preamble to the regulatory definition also shows the error in
the agency’s interpretation and why it was necessary for the agency to address the statutory
definition here. Unfortunately, in the preamble EPA mis-quoted the provision from OCSLA
upon which the agency’s regulatory definition is based. See 57 Fed. Reg. 40,792, 40,793 (Sept.
4, 1992), Notice at B000825 (AR B13). The quoted provision does not apply to the Department
of Interior or delineate the agency’s jurisdiction under OCSLA as EPA states in the preamble.

Id. Rather, this provision establishes that federal and state laws will apply on the OCS. See 43
U.S.C. § 1333(a)(1) (“The Constitution and laws and civil and political jurisdiction of the United
States are hereby extended to the subsoil and seabed of the outer Continental Shelf and to all
artificial islands, and all installations and other devices permanently or temporarily attached to
the seabed, which may be erected thereon for the purpose of exploring for . . . resources”).
Specifically, the provision was included in OCSLA to clarify that federal and state law instead of
“admiralty law” applied on the OCS. See Rodrigue v. Aetna Casualty & Surety Co., 395 U.S.
352, 355 (1969) (explaining that “[t]he Lands Act makes it clear that federal law, supplemented
by state law of the adjacent State, is to be applied to these artificial islands as though they were
federal enclaves in an upland State. This approach was deliberately taken in lieu of treating the
structures as vessels, to which admiralty law supplemented by the law of the jurisdiction of the
vessel's owner would apply.”).

Of course, in the Clean Air Act, in defining OCS source, Congress did not refer to section
1333 of OCSLA. Instead, the statutory language includes “any equipment, activity, or facility . .

. regulated or authorized under the Outer Continental Shelf Lands Act.” 42 U.S.C. § 7627
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(emphasis added). Congress chose not to limit EPA’s jurisdiction as set out in section 1333 of
OCSLA choosing instead to extend EPA’s jurisdiction to all equipment, activities and facilities
authorized under OCSLA. This includes, for example, exploration activities meaning “the
process of searching for minerals, including (1) geophysical surveys where magnetic, gravity,
seismic, or other systems are used to detect or imply the presence of such minerals, and (2) any
drilling . ...” 43 U.S.C. § 1331(k); see also id. 8 1331(l)-(m) (defining production and
development). Pursuant to MMS’s regulations this includes the authorization of “crew boats,
supply boats, anchor handling vessels, tug boats, barges, ice management vessels, other vessels,
offshore vehicles, and aircraft” “that support [the] exploration activities.” 30 C.F.R. § 224(a); id.
88 213(g) (“availability of a rig to drill a relief well”); 219(a)(2)(ii) (‘“location of [] primary oil
spill equipment”). EPA has never explained why it relied on the language in the OCSLA
provision clarifying that federal law instead of admiralty law applies to the OCS instead of the
OCSLA provisions that regulate and authorize equipment, activities, and facilities as indicated
by the plain language of the Clean Air Act.

Nor in writing section 328 did Congress draw the distinction between vessels operating
as OCS sources and those operating as vessels that Region 10 wishes it had drawn. EPA
Response Br. at 21 (Docket No. 44). Instead, Congress made it clear that an OCS source
includes “any equipment, activity, or facility which (i) emits or has the potential to emit any air
pollutant, (ii) is regulatory or authorized under [OCSLA], and (iii) is located on the Outer
Continental Shelf or in or on waters above the Outer Continental Shelf.” 42 U.S.C. §
7627(a)(4)(C). The legislative history for this provision, which EPA and Shell fail to address,
further evidences congressional intent that emissions from vessels associated with an OCS

source “including those from crew and supply boats, construction barges, tugboats, and tankers,”
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are considered to be “part of the OCS facility emissions for the purposes of regulation.” S. Conf.

Rep. No. 136, 101st Cong., 2d Sess. at S16983 (1990) (emphasis added).

In light of the fact that these are the first major source air permits issued for the Arctic
and that they present unique factual circumstances that do not normally arise in other environs, it
was arbitrary for Region 10 not to address the statutory language in this situation. Additionally,
as AEWC Petitioners demonstrated in their petitions, AEWC Beaufort Petition at 31 (Docket No.
19); AEWC Chukchi Petition at 30-31 (Docket No. 3), Region 10 failed to adequately respond to
Petitioners’ comments on this point, choosing instead to deny that Petitioners can challenge the
application of the regulatory definition to Shell’s operations. For this reason, the permits should
also be remanded to the agency.

I1l.  REGION 10 COMMITTED CLEAR LEGAL ERROR BY FAILING TO ENSURE
SHELL PROVIDED THE REQUIRED INFORMATION ON PM;s AND BY
FAILING TO PERFORM A BACT ANALYSIS FOR EACH DIAMETER OF
PARTICULATE MATTER EMITTED BY SHELL.

A. Region 10 Committed Clear Legal Error By Failing To Ensure Compliance

With Its Own Regulations With Respect To The Collection Of PM; 5
Background Data.

In approving the two air permits, Region 10 failed to ensure compliance with its own
regulations. See AEWC Beaufort Pet. at 32-39 (Docket No. 19); AEWC Chukchi Pet. at 32-40
(Docket No. 3). The Beaufort air permit is based upon less than four months of PM, 5
monitoring data. EPA Beaufort Stmt of Basis at NN00229 (AR NN10) (explaining the PM;5
data was collected between August 20, 2009 and December 15, 2009). This violates 40 C.F.R. §
52.21(m)(1)(iv), which requires “continuous air quality monitoring data” gathered over “at least”
“four months.” Id. (“continuous air quality monitoring data that is required shall have been

gathered over a period of at least one year and shall represent at least the year preceding receipt

of the application, except that, if the Administrator determines that a complete and adequate
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analysis can be accomplished with monitoring data gathered over a period shorter than one year
(but not to be less than four months), the data that is required shall have been gathered over at
least that shorter period.”). Region 10’s argument that it received “four months” of data since
some monitoring was done starting on August 15, 2009, EPA Response Br. at 43 (Docket No.
44), does not change this legal violation since the regulation requires not less “than four months”
of data. 40 C.F.R. 8 52.21(m)(1)(iv).

The data generated at this station and relied upon by Shell in its Beaufort permit
application was not collocated during this less than four month period. At the most, Region 10
received a little over two months of collocated background PM; s monitoring data from Shell in
support of its permit. EPA Beaufort Stmt of Basis at NN00229 (AR NN210) (noting that “Valid
PM2.5 data collection began on August 20, 2009”); EPA Beaufort RTC at PP000383 (AR PP5)
(“On October 23, 2009, AECOM began operation of collocated PM2.5 monitors in Deadhorse,
Alaska”); see also Letter from Richard Albright, EPA to Susan Childs, Shell at CC00352 (July
29, 2009) (AR CC20) (asking Shell to provide “at a minimum, 4 months of quality assured
ambient PM, s monitoring data from a site representative of background concentrations in the
Beaufort Sea or, alternatively, at least 4 months of quality assured monitoring data that
represents a conservative estimate of background PM; s concentrations in the Beaufort Sea”).
This violates 40 C.F.R. part 58 Appendix A §8 3.2.5.5 and § 3.2.5.6. Additionally, the final
QAPP for the Badami monitoring station that accounts for collocated monitoring was not
approved until February 17, 2010, Email from Christopher Hall to Tom Damiana at CC04260
(Feb. 17, 2010) (AR CC152), which resulted in violations of 40 C.F.R. part 58 Appendix A 8§

2.1.2.
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The Chukchi air permit is also based upon less than four months of collocated PM; 5
monitoring data. Again, collocated sampling did not start at the Deadhorse station until October
23, 2009, EPA Chukchi RTC at L00176 (AR L2), and Region 10 received “[d]ata from the
collocated samplers at Deadhorse . . . through December 15, 2009.” 1d. at L0O0179 (AR L2).
Thus, while the agency received more than four months of data from Shell from the Wainwright
station in support of its Chukchi air permit, because this data was not all collected during the
time period when a collocated monitor was operat