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United States Environmental Agency
Clerk of the Board

Envirommental 2ppeals Board

1341 G, Street N.W,

Suite &l

Washington, D.C. 20005

LR

-

Re: In the Matter of Four 3trong Builders, Inc., et als
EPA Docket Bo: CAA-03-2004-0400

Dear Sir:

Enclosed please find an original and five copies of
appellant/respondent, Four Strong Builders, Ing., Wotice of Appeal  as
well as tne supporting Brief for fiiling with regard to the above
captioned matter.

Kindly return a copy marked "“Filed” to the undersigned in the
envelope provided.

Thank you for your cocperation in this matter.

Very truly vours,

e

e -

FAIGHG & HSSGCJ.PLTES o

By,//

“’ Pauifﬁaﬁ%no
/

PE/sp
Ene.

ce: Regional Hearing Clexk, Lydia A. Guy w/encl. {Via DHL)
Hon. ALJ Carl €. Charneskl w/fencl. {(Via DHL)
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Washington 0.C., 20005

DOCKET HO.: CAA-03-2004-0400

In re:

Four Strong Builders, Inc.,
180 Sergeant Avenus
Clifton, Wew Jersey 07013

DLC Management, Inec,
580 White Plains Road NOTICE OF APPEAL TC THE
Tarrytown, New York 10581 ENTRY OF A DEFAULT ORDER

Levittown, L.FP.
580 White PPlains Road
Tarrvtown, MNew York 10551

Rezpondents

In accord with 40 C.F.R. Section 22,30, Four Strong
Builders, Inc. files this Notice of Ropeal to the entry of a
default order by Hon. Admanistrative Law Judge Cazxl .
Charneski.

The attorney authorized to receive service in regard to
this matter is Faugno & Associates, Attn: Paul Faugneo, 125
State Street, Sulte 101, Hackensack, NJ 07601, Phone No.
201-342-1963 Fax No. 201-342-2010.

Additionally, attached hereto is a certificate of
service and in accord with 40 C.F.R. Section 22.5 {c) the
appeal brief in accord with the C.F.R. Section 2230(a),

Dated: Augnst 3, 2005 FAUGNO & ASSOCIATES, LLC

“Paul ﬁ{@;

fS_ o
United States Envircnmental Protection Agency
Clerk of the Board FGROCR T
Environmental Appeals Board R g
1341 G. Street N.W. .
Suite 600 et AL G0

Li‘ﬂlll ﬁl:l}




United States Environmental PFrotection Agency
Clerk of the Board
Envircnmental Mppesls Soard
1341 G. Strect H.W.
Suite 600
Washington D.C_, 20005

DOCKET NO.: CAA-03-2004-0400

In re:

Four Strong Builders, Inc.,
18¢ Sergeant hLvenue
Clifron, New Jersey (7013

DLT Management, Inc.
FEED White Plains Reoad .
Tarrytown, New York 10591 P

Levittown, L.FE.
580 White Plains Reoad
Taryytown, New ¥ork 103591

Respondents '

BRIEF IN SUFPPCORT OF APPELLANT/RESPONDENT'S HOTICE
OF APPEAL TQ VACATE A DEFAULT ORDER.

FAOGND & ASSOCIATES, LLC

125 State Street

Suite 101

Hackensack, HNJ 07601

(201) 342-1969

Attorneys for Respondent/Appellant
Pour Streng Builders, Inc.

On the Brief:

Paul Faugneo, Esdqg.
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STATEMENT OF FACTS

The Administrative Complaint in the underlving acticon

!

%1leged that Four Strong Buillders, Inc. commnitted three
#iolaticns. Firgtly a failure to provide cimely
notificakvion pursuant to 40C.F.R. Section &61.145 (oY (3)(1).
The complaint additionally alleged that Four Strong Ffailed
to wet wvarious dry friable RACHM debrim. Further, it was
allegad that Four Strong falled to remove various RACM
material in a proper fashion. In regard to the underlying
cage, there were two co-defendants in particular, DL,
Management, Inc., a demolition company, and Levittown, L.PE.,
the cwner of the subject premises.

On February 17, 2005 the Courtc entered an order setting
prehearing procedures. On March 23, 2005 the complainant in
the underlying action, the Tnited States Environmental
Protection Agency filed a mobion for igguance of a show
cauge for non-complliance with the opening prehearing
exchanges. In regard to the hasis fox
appellant/respondent’s non-cormpliance at that time, please

see attached certification of Paul Faugno, EBsg. (See

attached Exhibibt 1. The Court in the underlying acticon

begause of the non-complilance, ultimately entered a default

order on July &, 2005 . {See attached Exhibit 2}. The




sppellant/reaspondent has meritorious defenses in regard to
the underlying action 1f it is allowed to defend the same.
T particular, it is position of the respondent/appellant

that it did timely file the notifications which is allegad

as a violation in the underlying administrabive complaint.

Secondly, it i3 the position of the raspondent/appellant

that at the time that wiolaticng occurred relakbing teo the
collection, disposal and removal of
“BRACMY the respondent/appellant had already left the
property and the same was in the control of the raspondent
demelition company. It should be noted chat the demoliticon
company settled the matter during the pendency of the
underlying administrative cemplaint. Yt should alse be
noted that appellant/respondent pricr to the institution of
the arctual administrative complaint, cooperated fully with
the Tnited States Envirommental Protection Agency.

In particular on November 5, 2003 a reguest was made
for information pursuant to sechion 114 of the Clean air
Act. The respondent/appellant provided a timely response

tharete {See Exhibit 3}.




STATEMENT OF ISSUES

In this matter an administrative complaint was filed by
Lhe United States Envirommental Protection Agency on
Septemnber 20, 2004. The complaint named Four Strong
Euilders, DLC Management, Inc. and Levittown, L.EB. On July
&, 2005 the Honorakle Administrative Law Judge Carl C.
Charneski entered a Default Order and imposed an
administrative penalty of $24,210 against respondent Fouxr
Strong Builders, Inc.

It is the posgition of che appellant/respondent that

there i35 good cause existing to set aside the default order

and allow Four Strong Builders, Inc. to defend against
administrative complaint. In accord with 40C.F.R. Section
22,17 the entry of a default order may be apvealed to the
Environmental Appeal’s Board.

Thusg, the particular issue sought f£or review iz as
follows., Ik is the pogition of the appellant/respondent
that good cause exists to set aside the default order and

allow Four Strong Builders, Inc to interpose a defense,




ARGUMENT

POINT I
I'n accord with 40 C.F.R. section 22.17 "Default” states
in pertinent part

“For good gause shown the presiding
gfficer mav aet aside a default order .

In accord with 40 C.F.R. Section 22.17 and In Re
Evbond, Inc. & E.A.D. 6814 (EAB 19296)a default order may be
appealed to the Envircnmental Appeals Board. In this case
the totality of the circumstances and the existence of a
meritorious defengse justify the setting aside of the default

order, In particular, the counsel for the

appellant/respondent provides an explanation as to why there
was a failure to comply with hearing exchanges and Crder to
Show Caunse which iz set forth in My, Faugnoe's certification.
The Court iz cited to the case of Jiffy Builders, Inc. B

E.A.D. 315 {EaB 1991}, In that matter the appellant/

respondent was fined 322,000 predicated upon a default order
by the presiding officer for failure te respond to the Pre-
Hearing Exchange Order. While the Appeals Court in that
matter upheld the default order, it based the same upon the
failure of the appellant to provide any reason for the

failure to comply. In this matter, appellant/respondent




chrough certification of counsel has explained the
rircumstances leading up to the non-compliance.
ddditionally, the appellant/respondent has set farth
meritorious defense, in that violation occurred during a
portion of time when the appellant/respondent had left the
joelr site and the work which led te the wiclation was
commlttad by a co-respondent demolition contractor.

If the defense counszel had oot inadvertently beligved
that the matter had been settled, a valid defense would have
been interposed on behalf of the appellant/respondent. I

would be vrnfalry to preclude the appellant/respondent from

defending this matter based upon the totality of the

clircumstancas herein.




CONCLUSTON

It is respectfully regquested that the Environmental

Appeals Board based upon the foregoing set aside the cntry
~f a default against the appellant/respondent, Four Strong
puilders, Inc. and remand this matter back to the Homorakle

Administrative Law Judge Carl C. Charneski.
Fespectfully submitted

Faugno & ASSOCIAPES, LLC ..-— 7

. o . x:‘;'_,.:f""
By - i

f//f,/f?aul Faugne®




EXHIBIT 1




CERTIFICATTION

T, Paul Faugno, of £ull age certifies as follows:

I am at attorney at law in Lhe State of New Jarsay and
am the attorney in charge of handling the within file
and thus am fully familiar with the facts herein.

The underxsigned has represented Four Strong, 1ne. since
1999 as general counsel. Until, the 2004 calendar vear
I never defended Four Strong Builders, Inc. in regard
to any alleged wviolation by the Envirocnmenkal
Protection Agency, nor 4did I have any specific
familiarity with the procedures. Given I was general
counsel to the Corporation and at that time there were
gignificant financial problems, it was determined that
the undersigned would defend these matters. At the
same tims that the complaint was filed in this matter,
there were two separate EPA matters filed against Four
Strong. In particular, on September 30, 2004 a
complaint was filed hearing deocket no. CAA-02-2004-
1217. additionally, in December of 2004 an additicnal
complaint was filed hearing decket no, CCA-02-2004-
12(8. Both of the akove matters were venued in the
District II, MNew York, NY of the United States

Envirocnmental Protection Agency.




On March 23, 2005 a motion wasg filed to show cause az
to the failure to make prehearing exchanges. This
ultimately resulted in an order directing my offico vo
respond to the Order to Show Causc no later than May
30, 200%. Upon receipt of this Order this matter was
assigned to my Associate with directions to compile
relevant documentcs and forward them to my adversary and
to prepare an opposition te the Order to Show Cause
reflecting that the documents had been so provided.
Thig was actunally prepared bow my Asscociate, and was
placed upon my desk for review. Prior bto this being
reviewad, I was advised by my associate that the matter
involving Four Strong Builders and Levittown had been
settled and that an Order had been entered dismissing
Ehe matter. I was provided with a copy from my
asgocliate of the sald consent agresment. To be
perfectly candid with the Court I had relied upon what
my associate advised me and did nokt read the consent
agresment in full detail (attached hereto as Exhibit
1}. I was under the mistaken impressiocn that the
matter had been rasoclved as to all parties.
Subsecuently, I was advised by my secretary that a
conference was to be scheduled in regard to one of the

Four Strong EBA matters. I advised my secretary that




she should schedule such a conference call, and I was
advised that a conference call would be hald at 11:00
a.m. on June 13", My secretary advised that I would
be in court that morning yet I would have my cell phone
available. Unfortunately, I was engaged in a hearing
before a Judge at the time the call came in and
therefore was not availabkle for the same.

When I returned to my office I was advised by my
sacretary that I had missed the call. The matter was
listed in my diary by my secretary as “"Four Strong/EPRa”
conference call. Given the fact that I was previously
under the mis-impressicon that this matter had heen
resolved and was no longer pending, I mistakenly
assumed that when this matter was scheduled for
ronference call that it related to one of the other
pending EPA matters. IL was not until T received the
default order dated June 28, 2005 that I went through
the files and discovered my inadvertence. While I
recognize that my inadvertence shoeuld not work to the
detriment of the United States Environmental Protection
Agency, I would alse like to point out to the court
that hack in april of 2005, a close colleague of mine
with extensive per2onal injuxry practice was diagnosed

with cancer. In an effort to provida his office with




assigtcance I affiliated as of counsel with his office
in April of 2005. The attorney’'s name is Nicholas
Sekas. By assuming responsiblility for his axtengive
practice, I was inundated with extensive work in the
months of April, May and June which gontinues inko
present. I am in the process of hiring a new associale
at the time of this certification. It was partially
attributalbyle to the unexpected increage in my work bthak
I did not monitor this matter ag closely as I normally
would.,

7. Based upon the foregoing, and in accord with 40 C.F.R.
Section 22.17 providing that a default may be set aside
For "good cause®, 1t is respectfully submitted that the
above constitutes good causge, and this default order
should be set aside,

8. I should further point out that there is a meriterious
defenge in this matter. This 15 outlined in the
original cowver letter from my client {See Exhibit 2)

I certify that the foregoing statements made by me are
true, I am aware that if any of the foregoing statements

made by me are willfully false I am subject to punishment.

Dated: August 2, 2005 .

Fanl Faugna
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\.}:,"."GE-D STJT?}'P ]
E e i UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
3 REGION I .
%@% Gg; 1650 Arch Street I I'ih‘fmbﬁ" cartify that the
% paci¥ Philadelphia, Pennsylvanfa 14103-2029 of lhﬂ: a kus agdi WITBF%‘ ot copy
in this matter,
Four Strong Builders, Inc. e '
180 Sargeant Avenue
Clifton, New Jersey 07013
DLC Management, Inc, : Dockel No. CAA-03-2004-0400
580 White Plains Road :
Tarrytown, New York 10591 : CONSENT AGREEMENT
Levittown, L.P,
580 White Plains Road

Tarrytown, New York, 10591

R.espondents

CONSENT AGREEMENT AS TO DLC MANAGEMENT, INC. AND LEVITTOWN, L.P.

L PRELIMINARY STATEMENT

1. Pursuant to Sections 113(a)(3) and {d) of the Clean Awr Act "CAA" or the "Act"}), 42 U.5.C. §5
7413{a} and {g), the Director of the Waste and Chemicals Management Division for the United
States Environmental Protection Agency, Region III {("EPA"), initizted this admimstmative
proceeding for the assessment of civil penalties against Four Strong Builders, Inc., DLC
Manapement, Inc., and Levitiown, L.P. {hereinafter, “Respondents”) by issuance of a
Complaint and Notice of Opportunity to Request a Hearing ("Complaint™) filed with the
Regional Hearing Clerk on November 3, 2004. The Complaint, incorporated herein by
reference, alleges that Respondents violated Section 112 of the Act, 42 U.5.C. § 7412,
and regulations promulgated thercunder at 40 C.F.IR. Parl 61, Subpart M, donng a
demolition project at the Levittown Shopping Center, located at Route 13 and Levittown
Parkway in Tullytown, Pennsylvania which began March 2002, This Consent Agrecment
and the accompanying Final Order (collectively referred to herein as the *CAF(Q") address
the violations alleged in the Complaint against Respondent DLC Management, In¢, and
Respondent Levittown, L.P, only.

2. For the purpose of this proceeding, Respondent DLC Management, Inc. and Respondent
Levittown, L.P, admit only the jurisdictional allegations set forth in the Complaint and
herein. '
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For the purpose of this proceeding, Respondent DLC Management, Inc, and Respondent
Levittown, L.P. neither admit nor deny the specific factual or legal allegations contained
it the Complaint and hersin.

For the purpose of this proceeding, Respondent DLC Management, Inc. and Respondent
Levittown, L.P. consent to the 1ssvance of this CAFO and agree to comply with the terms
of this CAFO.

For the purpose of this proceeding, Respondent DLC Management, Ine. and Respondent
Levittown, L.P. consent to the payment of a civil penalty in the amount and in the manner
set forth in this CAFO.

For the purpose of this proceeding and in an effort to avoid unnecessary litigation
expenses and resolve outsianding malters with EPA, Respondent DL.C Management, Inc.
and Respondent Levittown, L.P. hereby expressly waive their rights to contest the
allegations in the Complaint and herein {althongh they de not admit that the allegations
herein are irue), and their ghts to appeal the Final Qrder accompanying this Consent
Agreement,

Respondent DLC Management, Ine, and Respondent Levittown, L.P. shall bear their own
costs and attorney fees.

11. FINDINGS OF FACT

EPA incorporates by reference all factual allegations contained in the Complaint.

ITI, CONCLUSIONS OF LAW

EPA incorporates by reference all legal conclusions contained in the Comnplaint.

IV, SETTLEMENT RECITATION

EPA enters into this Consent Agreement with Respondent DLC Management, Inc. and
Respondent Levittown, L.P. in order to fully setlle and resolve all allegations set forth in
the Complaint against Respondent DLC Management, Inc, and Respondent Levittown,
L.P. without further adjudication of any issue of law or fact.

In full setilement of any and all charges and allegations set forth in the Complaint against
Respondent DLC Management, Inc. and Respondent Levittown, L.P., and in
consideration of each provision of this Consent Agreement and the accompanying Finai
Order, Respondent DLC Management, Inc. and Respondent Levittown, L.P. consent to
the assessment and payment of a civil penalty in the amount of thirteen thousand and
ninety dollars ($13,090). The aforesaid civil penalty seitlement amount was determined,
and is based upon, EPA’s consideration of a mumber of relevant factors including, but not
limited to, the statutory factors set forth in Section 113(g) of the Clean Air Act, 42 1U,8.C.
§ 7413(e); EPA's Clean Air Act Stationary Source Civil Penally Policy, dated October 25,
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1991, as clarified Janvary 17, 1992; and Appendix Il io the Clean Air Act Stationary
Source Civil Penalty Policy, entitled Asbestos Demolition and Renovation Civil Penalty
Policy, revised May 5, 1992, adjusted for inflation pursuant to 40 C.F.R. Part 19.

Payment of the civil penalty amount required under the termus of Paragraph 11, above,
shall be made by either cashier's check, cerlified check or electronic wire transfer, All
checks shall be made payable to "Treasurer, Unitcd States of America” and shall he
mailed to the atiention of U.S. EPA Region I, P.Q. Box 360515, Pittsburgh,
Pennsylvania 15251-6515 {overnight delivenies shall be sent to Mellon Client Service
Center, 500 Ross Street, Room 670, Pittsburgh, PA 15262-0001, ATTENTION: U.S.
EPA, Region 1T, P.O. Box 360515). All payments made by check also shall reference the
above case caption and docket number, Docket No. CAA-03-2004-0400. All electronic
wire transfer payments shall be directed to Mellon Bank, Pittsburgh, PA, ABANe.
043000261, crediting account number 8108552, lockbox 36051, At the same time that
any payment is made, copies of any corresponding check, or wriiten notification
confimming any electronic wire transfer, shall be mailed to Lydia A, Guy, Regional
Hearing Clerk (3RC0OC), U.S, EPA, Region 11, 1650 Arch Sireet, Philadelphia,
Pennsylvania 19103-2029 and to Jennifer Abramson (3RC10), Office of Regional
Counsel, U.S. Environmental Protection Agency, Region I, 1650 Arch Street, Philadel-
phia, Pennsylvania 19103-202%,

Pursuant to 31 U.S.C. § 3717 and 40 C.F.R. § 13.21, EPA is entitled {0 assess interest and
late payment penalties on cutsianding debis owed 1o the United States and a charpe to
cover the costs of processing and handling a delinquent claim, as more fully described
below. Accordingly, the failure of Respondent DLC Management, Inc. and Respondent
Levittown, L.P. to make fimely payment or fo comply with the conditions in this CAFQ
may result in the asscssment of late payment charges including interest, penalties, andfor
administrative costs of handling delinquent debts.

Interest on the civil penalty assessed in this CAFO will begin to acerue on the date that
copies of this CAFO are mailed or hand-delivered to Respondent DLC Management, Inc.
and Respondent Levittown, LP.. However, EPA will not seek to recover interest on any
amount of the civil penalfy that is paid within thirty (30) calendar days after the date on
which such interest begins to accrue., Interest will be assessed at the rate of the United
States Treasury tax and loan rate in accordance with 40 C.FR. § 13.11(2).

The cost of the Agency's administrative handling of overdue debts wiil be charged and
assessed moenthly thronghout the period the debt is overdue, 40 CFR. § 13.11(b).
Pursuant to Appendix 2 of EPA's Resources Management Directives - Cash
Management, Chapter 9, EPA will assess a $15.00 administrative handling charge for
administrative costs on unpaid penalties for the first thirty (30) day period after the
payment is due and an additional $15.00 for each subsequent thirty (30) days the penally
remains unpaid.

A penalty cha.rge of six percent per year will be assessed monthly on any postion of the
civil penalty which remains delingquent more than ninety (30) calendar days. 40 C.F.R,
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§13.11(c). Should assessment of the penalty charge on the debt be required, it shall
accrue from the first day payment is delinguent. 31 C.F.R. § 201.9(d).

Respondent DLC Management, Inc. and Respondent Levittown, L.P. agree not to deduct
for federal tax purposes the civil penalty specified in this Consent Agreement and the

" accompanying Final Order.

Failure by Respondent DLC Management, Inc. and Respondent Levittown, L.P. to
comply with the requirements of this Consent Agreement may subject themn to an
2dditional enforcement action, including, but not limited to, the issuance of an
Administrative Complaint and imposition of penalties, as provided by Section 112 of the
CaA 421.8.C. § 7412,

IV. RESERVATION OF RIGHTS

This Consent Agreement and the accompanying Final Order resolve both Respondent
DLC Management, Inc.’s and Respondent Levittown, L.P.’s liability for ali eivil claims
anising from the violations and facts alleged in the Complaint against Respondent DLC
Management, Inc, and Respondent Levittown, L.P. with prejudice. Nothing herein shall
be construed to limit the authority of the EPA to undertake action against any person,
including Respondent DLC Management, Ine, and Respondent Levittown, L.P., in
response to any condition which EPA determines may prescnt an imminent and
substantial endangerment to the public health, public welfare or the environment, nor
shall anyihing in this Consent Agreement er the accompanying Final Order be construed
1o resolve any claims for eriminal sanctions for any violations of Jaw, and the United
States reserves its authority o pursue any such criminal sanctions. Furthermore, EPA
reserves any nghts and remedies available under the CAA, the regulations promulgated
thereunder, and any other federal laws or regulations for which EPA has jurisdiction, to
enforce the provisions of the Consent Agreement and the accompanying Final Order,
following entry thereof, Notwithstanding the reservations of rights discussed above,
Complainant represents that, other than the violation alleged in the Complaint, it 1s not
aware of any alleged violations of the Clean Air Act by Respondent DLC Management,
Inc. and Respondent Levittown, L.P. relating to the renovation activities performed at the
Levittown Shopping Center in the calendar years 2001 and 2002.

Y. PARTIES BOUND

This Consent Agreement and the accompanying Final Order shall apply to and be
binding upen EPA, Respondent DLC Management, Inc. and Respondent Levittown, L.P.
and their officers, directors, employees, agents, successors and assigns, The persons
signing this Consent Agreement on behalf of Respondent DLC Management, Inc. and
Respondent Levittown, L.P. acknowledge by their signatures that they are fully
amhorized to enter into this Agrecment and to legally bind Respondent DLC
Management, Inc. and Respondent Levittown, L.P., respectively, to the terms and
conditions of this Consent Agreement and the accompanying Final Order.
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V1. EFFECTIVE DATE

The effective date of this CAFQ is the date on which the Final Order, after signature by the
Regional Administrator of EPA Region I, or his designee, the Regional Judicial Officer, is
filed with the Regional Hearing Clerk pursvant to the Consolidated Rules of Practice.

VIL ENTIRE AGREEMENT

This Consent Agreement and the accompanying Final Order constitute the entire agreement
and understanding of the parties concerning settlement of the above-captioned action and
there are no representations, warrantics, covenants, lerms or conditions agreed upon between
the parties other than those expresscd in this Consent Agreement and the accompanying Final
Crder.



The undersigned representatives of Respondent DLC Management, [nc. and Respondent
Levittown, L., certify that they are fully authorized to exccute this Consent Agreement and to

legally bind Respondent DLC Management, Inc. and Respondent Levittown, L.P., respectively,
to this Consent Agreement.

For DL.C Management Cerporation
a New York Corporation

| Sf(0f W

Date Adam IHshin
President

For Levittown LP
a Delaware lHmited partncrship

First Man Levittown Corp.,
a Delaware corporation, general pariner

sl AA__

Date Adam Ifshin
. President
For EPA:
Yle|os %‘W@Wﬂ—— -
Date ennifer M. Abramson :

Assistant Regional Counsel

Accordingly, the Waste and Chemicals Management Division, United States
Environmental Protection Agency, Region I, recommends that the Regional Administrator of
EPA Region I, or his designee, the Regional Tudicial Officer, issue the attached Final Oxder.
The amount of the recommended civil penalty assessment is thirteen thousand and ninety dollars
($13,090), in accord with the terms and conditions incorporated herein, :

Arew p 2005 9?%9/(/ Uﬂ/ﬂ_

Date ames J, Burke, Dircctorl/

Waste and Chemicals Management Division
.8, EPA, Region II1




BEFORE THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
Region I
1650 Arch Street
Philadelphia, Pennsylvania 19103-2029

Four Strong Builders, Inc.
180 Sargeant Avenue
Clifton, New Jersey 07013

DLC Management, Inc. : Docket No. CAA-03-2004-0400
580 White Plains Road :

Tarrytown, New York 10591 : FINAL AGREEMENT
Levittown, L.P.

580 White Plains Road

Tarrytown, New York, 10591

Respondents

FINAL ORDER

The Preliminary Statement, Findings of Fact and Conclusions of Law, and other sections
and terms of the foregoing Consent Agreement (“CA") are accepted by the undersigned and
mcc;xparated herein as if set forth at length.

NOW THEREFORE, pursuant to Sections 112 and 113 of the Clean Asr Act (“CAA” or
the “Act”), as amended, 42 U.8.C. §§ 7412, and 7413, the federal regulations implementing the
National Emission Standards for Hazardous Air Pollutants for Asbestos set forth at 40 C.F.R.
Part 61, Subpan M (“the Asbestos NESHAP"), and the Consolidated Rules of Practice Governing
the Administrative Assesement of Civil Penalties and the Revocation/Termination or Suspension
of Permits {"Consolidated Rules of Practice™) set forth at 40 C.F.R. Part 22, Respondent DLC
Management, Inc. and Respondent Levitiown, L.P. are hereby ordered to pay a civil penalty in
the amount of thirteen thousand ninety dellars ($13,090), in settlement of the civil claims alleged

in the Complaint against Respondent DLC Management, Inc. and Respondent Leviitown, L.P..

O



The effective date of the accompanying Consent Agreement and this Final Order is the

date on which this Final Order is filed with the Regonal Hearing Clerk of ULS. EPA Region I

ence Sarajian
Repional Tudicial Officer

€
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Four Strong Builders, Inc.

BESTOS REMOVAL & TREATEMENT 180 SARGEANT AVENUE « CLIFTON, NJ O7015-1535
. NY, PA, 0T, MA & OH LICENCED

25 October 2004

Mr. Paul Fangno, Esq,
Faugno and Asgsociates
125 State Sireet, Suite 101
Hackensack, NJ 07601

RE: TS EPA Violations.

Pan),

1 just faxed over the two (2} EPA viclaticns that Four Strong (FSBI) got for projects located in

Bogota, New Jersey and Levittown, Pennsylvania, Tn regards to them I am providing the following
information:

Bogota: It the EPA paperwork, the NJ DOH inspector says that he found asbestos strewn
around in the work area {boiler room) and in dry condition on 30 April 2004, Bui the problem 1 have
with that is that FSBI completed the work it had to do in the work ares on 24 April 2004.

Levittown:  The three vioiations lisied are as follows:

#1 — Failure to provide the notification on B timely basis.
As far as ] know it was mailed out on time, but with the mail you never know.

#2 « Failure to wet the asbestos prior to removing i,

If you read the notes, you'll see that FSBI was not present when thig was done, The persen
doing the removal work was the demelition contrastor.

#3 - Failure to prevent the breaking of the non-friable materials as they weire being removed,

Again, the notes refer to the general contractor being the one doing the removal work, not
FSEL

If you have any questions, please call.
Sinecerely, -

Steve Pantovich
Office Manager, FSEI
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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

In the Matter of )
)
Four Strong Builders, [ac., )] Docket No, CAA-03-2004-0400
)
Respondent )|
DEFAULT ORDER

This civil administrative penalty proceeding arises under Section 113 (a)}{3) and (d) of the
Clean Air Act (the “Aet™), 42 U.8.C. § 7413 (a)(3) and (d). This proceeding is governed by the
Cemsolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties and
the Revocation/ Termination or Suspension of Permits (the “Rules of Practice™), 40 C.F.R. Part
22 (200%), On September 30, 2004, the United States Lovicomenental Protection Agency
(“Complainant” or the “EPA™) initiated this proceeding by filing a Complaint against Four
Strong Ruilders, Inc. (“Respondent” or “Four Strong™).! The Cemplaint charges Respondent
with fa1lure to comply with the requiremcnts of the National Emission Standards for Hazardous
Alr Pollutants (“NESHAFs™ for Asbestos, codified at 40 C.F.R. Part 61, Subpart M ("the
Asbestos NESHAP™), and Section 112 of the Clean Air Act, as amended, 42 U.S.C. § 7412,
Complainant seeks the imposition of a civil admimstrative penalty in the amount of $24,310
against Respondent, In the Complaint, EPA proposcd a penalty of $37,400. It now secks a
penalty of $24,310.2

‘ot the reasons discussed below, Respondent is found to be in default pursuant to Section
2217 {a} of the Rules of Practice, 40 C.F.R. §22.17 (), and is assessed the proposed penzlty of
$24,310.
L Statcment of the Case

The EPA 1mutiated this matter by filing a Complaint and Notice of Opportumty for

"The Complaint alse listed DLC Management, Inc., and Levittown, L., as co-
respondents. DLC Management, Inc., and Levittown, L.P., have entcred inte a “Consent
Agreement” with EPA settling this matter.

*This civil penalty reduction reflects the $13,090 10 be paid by DLC Management, Inc.,
and Levittown, L.P,



Hearing pursuant to Sections 113 {a) (3) and {d} of the Clean Ailr Act, 42 TL.S.C. §7413 (a) (3)
and {d}. Inthe Complaint, the EPA charges Respondent with three vielations of Section 112 (b)
of the Clean Alr Act, 42 U.S.C. § 7412 (b}, for failing to comply with the regulations codified at
40 CF.R, Part 61, Subpart M. Specifically, Complainant alleges that Respondent, the “owner or
operator™ of a demolition or renovation activity, violated 40 C.F.R. £§ 61.145 (b), £1.145
(c)(6)(i) and 61,145 (c)(6){n). Respondent, through connsel, filed 1ts Answer on November 8,
2004, In its Answer, Respondent denied the charges in the Complaint and tequested a hearing.
Answer at 9.

On February 17, 2005, the Court entered an Order Setting Prehearing Procedures
(“Prehearing Exchange Order™) setting forth a schedule for the parties to submit their prehearing
exchange information. The Order directed the pariies to file Opening Prehearing Lixchanges by
warch 15, 2005, specifying the required content of such exchanges. Prehearing Exchange Order
at 1. On March 15, 2005, Complainant filed 1ts Opening Prehearing Exchange as directed. To
date, Respondent has not filed a prehearing exchange.

Thereafter, on March 23, 2005, Complainant filed a Motion for Issuance of Show Cause
Order, Exlension of Time to File Replies to Opening Prehearing Exchanges and Other
Appropriate Relief (“Motion to Show Cause”) noting that Respondent had failed to file its
prehearing cxchange as dirceted. On May 16, 20085, the Court directed Respondent to respond to
Complainant’s Motion to Show Cause no later than May 30, 2005. To date, a response Lo the
Order has not been received.’

Accordingly, as discussed below, Respondent’s faliure to comply with this Couit’s
February 17, 2005 Prehearing Exchange Order and subsequent order of May 16, 2005 resuits in
the cntry of a default judgment.

I1. Discussion

A. Liability on Defanle

Section 22.17 (a) of the Rules of Practice lists those instances in which a party may be
found to be in default. 40 C.F.R. 22.17 (a). It provides, in part, that a default judgment may be
entered against a party for “faiture to comply with the information exchange requirements of
§ 22.19 {a) or an order of the Presiding Cfficer™ 74, That is precisely the case here. In fact,
respondent satisfied both enteria in fmling to comply with the Prehearing Exchange Order of
February 17, 2005, as well as the rclated order of May 16, 2005.

‘Moreover, a conference call was scheduled to be held at 11:00 a.m. on June 13, 2003,
between the Court and the parties. The purpose of this call was to discuss Respondent’s failure
to respond to the Court’s Order of May 16, 2005, Despite the fact that the time and date of the
conference call was confirmed with the parties on June 10, 2005, counsel for Respondent was not
available for the June |3 conference.




Section 22 17 (a) of the Rules of Practice further provides that “[d]efault by respendent
constitutes, for puiposes of the pending procesding only, an admission of all facts alleged in the
complaint and a waiver of respondent’s right to contest such factua) allegations.™ 40 C.FR. §
22.17 (a). Thus, the facts alleged in the instant Complaint establish Respondent’s liability for
three violations of 40 C.F.R. Part 61, Subpart M. Speceilically, the alleged facts, deemed to be
admitted, establish that Respondent failed to: provide EPA with written notice of the intent to
renovate or demolish a facility at least 10 working days before the ashestos stripping or removal
work began, ensure that “regulated asbestos-contatming material” {“RACM™) was kept wet until
its collection and disposal, and remove the RACM without its becoming damaged or disturbed.
40 C.F.R. §§ 61.145 (b), 61.145 (c}6)(3), and 61.145 (c){6)(ii). Compl. §1 46, 50, and 54,

A party’s failure to comply with an order of the Administeative Law Judge subjcets the
defanlting party to a default order under Section 22.17 (a} of the Rules of Practice, unless the
record shows good cause why a defauli order should not be issued. Here, Respondent failed to
offer any explanation for its noncompliance. Based on the “totality of the circumstances,”
Respondent is found to be in default, and the record does not show good cause why a default
order should not be issued. See Pyramid Chemical Co., RCRA Appeal No. HQ-2003-0001,
1T EAD.  ,(EAD Scpt. 16, 2004).

B. Penalty on Default

The Rules of Practice also dircet that where a party is found in default, as is the case here,
“the relief proposed in the complaint or the motion for default shall be ordered uniess the
requested relief is clearly inconsistent with the record of the proceeding or the Act.” 40 C.F.R.
§ 22.17 {c). In that regard, Section 22.17 (¢} of the Rules of Practice states, in pertinent part:

When the Presiding Officer finds that default has occurred, he shall issue a defanit order
against the defaulting party as to any or all parts of the proceeding unless the record
shows good causc why a default order should not be issued. If the order resolves all
outstanding issues and claums in the proceeding, it shall constitute the initial decision
under these Consolidated Rules of Practice. The refief proposed in the complaint or in the
motion for defouit shall be ordered uniess the requested relief is clearly inconsistent with
the record of the proceeding or the Act....

40 C.F.R. § 22.17 {c). {Empehsis added).
Hcre, EPA proposes that Four Strong, the sole remaining respondent, be assessed a ¢ivil

administrative penalty in the amount of $24,310 for violating the Asbestos NESHAP. Pursnant
to 40 C.F.R. 22.17 {¢), it i3 held that an administrative penalty in the amount of $24,310 is



appropriate under the circumstances of this case.

1I1. Conclusions of Faw

I. Respondent is found to be in default for failing to comply with the Prehearing
Exchange Order of February 17, 2005, as well as the related order dated May 16, 20035,
Moreover, the record does not show good cause why such a default order should not be issued.
AGCEFR. §22.17 {a).

2. The default by Respondent constiiutes, for purposes ol the above-cited matter only, an
admission of all facts alleged in the Complaint and a waiver of its right to contest such factual
allegations. 40 C.I'R. § 22,17 (a).

3. Respondent’s failure 10; (1) provide EPA with written notice of the intent to renovate
or demelish a facility at least 10 working days before the asbestos stripping or removal work
began violated the notification requirements of 40 C.F.R. § 61.145 (b) of the Asbestos NESIIAP;
{2) ensure that “regulated asbestos-containing material” {(*RACM™) was kept wet until its
collection and disposal violated the work practice requirements of 40 C.F.R. § 61.145 {c}{6)(1) of
the Asbestos NESHAP; and (3) remove the RACM without its becoming damaged or disturbed
violated the work practice requirements of 40 C.F.R. § 61.145 (c)6}1i) of the Asbestos
NESHAP, during 2 demolition project at the Levittown Shopping Center which began in March,
2002, These three violations of Section 112 of the Clean Air Act subject Respondent to the
assessment of a civil penalty pursuant to Section 113 (d) of the Act, 42 U.S.C. § 7416 {d).

4. Inasmuch as this order “resolves all outstanding issues and claims in the proceeding™ it
constitutes an initial decision under the mles of practice, 40 C.F.R. 22.17 {¢). See 40 C.F.R.
22.27 (c).

IV. Order

Four Strong Builders, Inc., is found to be in default and, accordingly, is found to have
violated Section 112 of the Clean Air Act and the Asbestos NESHAP as charged in the
Complaint. For these vielations, Respondent is assessed a civil administrative penalty of
$24,310

Payment of the full amount of this civil penalty shall be made within “30 days after the
default order becomes final under [40 C.F R.] § 22.27 (c).” 40 C.F.R. 22.17 (d). Respondent is
directed to submit a cashier’s check or certified check in the amount of $24,310, payable to
“Treasurcr, United States of America,’” and mailed to:



Ann: UL, EPA Repion 3
P.O. Box 360515
Pittsburgh, PA 15251-6515*

Failurc to pay the penalty within the prescribed period after the entry of this Order may
result in the additional assessment of interest. 31 ULS.C. § 3717, 40 C.F.R. § 13.11.

( :.*J (P _/J‘zf i L.:--_,,-fc:

Carl C. Charneski
Administrative Law Judge

Issued: July 6, 2005
Washington, D.C.

? Respondent and EPA may arrange for an alternative method of payment.

3



In the Matter of Fowr Strong Bumilders, Ine.
Docket No. CAA-03-2004-0400

CERTIFICATE OF SERVICE

L hereby cerafy that the foregoing Defanlt Order, dated July 6, 2005, was scnt in the
following imanner to the addressees listed below.

Aot

Mary Angeles
Legal Staff Assistant

Original and One Copy by Pouch Mail to:

Lydia A, Guy

Regional Hearing Clerk

U.5. EPA - Region 11

1650 Arch Street
Philadelphia, PA 19103-2029
Fx:215.814.2603

Copy by Certified Mail to:

jennifer M, Abramson, Esq.
Assistant Regional Coungel (3RC10}
.S, EPA-Region 1}

1650 Arch Street

Phuladeiphia, PA 19103-2029

Fx: 2158143113

Caony by Certified Mail:

Pau] Faugno, Esq.

Faugno & Associates, LLC
125 State Street, Suite 101
Hackensack, NJ 76l

Fx: 201.342.2010

Dated: July 6, 2605
Washington, DC
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Four Strong Builders, Inc.

SBESTOS REMOVAL & TREATEMENT 180 SARGEANT AVENUE « CLIFTON, N 07013-1935
JOUSTRIAL » COMERCIAL « INSTITUTIONAL TEL: (073} 614-0377 « FAX: (973} 614-0107
J, Y, PA, CT, MA & OH LICENCED

17 December 2003

Mr. Richard Fouak

Pesticides/ Asbestos Program and Enforcement Branch
Mail Cache 3W(C32

1650 Avch Street

Philadelphia, N.J 19103

RE: Levittown Shopping Mail, EPA request for information dated 5 November, 2003.

Dear Mr. Ponak,
In response to your requesi for inforination, referenced above, please find our responses.

1. Four Strong Builders, Inc., {FSBI) was griginally hired by J & P Recovery (J & P) to
abate various asbestos containing maierials. (see atfached contract). Please note: Not
all of this work was done due to legal difficulties with J & P,

2, Please see attached copy of contract with J & P,

3 Please see attached a copy of the asbestos survey provided to FSBI by DL.C
Management’s consiltant, BL Companies.

4, Please refer to the air monitoring reports (March 2002) for the areas where removal
work was completed, (see attached reports). As for quantities, sce attached BL
Companies® survey report. Please note: FSBI did not work at Levittown in July of

2001.

3 Please see attached sign in sheets for the period requested.

. The project supervisor for the work was Mr. Risto Trajkov, Mr. Trajkov is no longer
employed by our firm as August 2003,

7. I was not present when the work was being done, so I can’t detail what work was
done when, Copies of the log and waste manifests are attached for your usc as
requested.

8. Please see attached copies of the notification for this project. Please note: Not all of

the work was done because of legal problems with J & P,
If you have any questions, plcase call,

Sineerely,

Steve Pantovich
Oifice Manager, FSBI



United States Envirommental Protection Agenoy
Clerxk of the Board
Environmental Appeals Board
1341 G. Street M.W.
Suite &00
Washingteon D.C., 20405

DOCEET NO.: CAA-03-2004-0400

In re:

Four Streng Builders, Ine.,
180 Sergeant Avenue
Clifton, New Jersey 07013

DLC Management, Inco,
580 white Plains Road CERTIFICATE OF SERVICE
Tarrvtown, New York 10591

Levittown, L.P.
580 White Plains ERoad
Tarrytown, MNew York 10531

Bespondenks

I hereby certify that an criginal and five copiles of
the appellant/respondent’s Notice of Appeal to the Entry of
a Default Order and supporting Brief was =sent wia DHL to the
Clerk of the Appeal’'s Board and two copies of same was sent
via DHL to the Regicnal Hearing Clerk, Lydia A. Guy at U.g.
EFA - Region IIT, 1650 Rrch Street, Fhiladelphia, Pa 19103
| and to the Honerable administrative Law Judge Carl C.
Charneski at 1099 14" Streebt, N.W., Suite 350, Washington,

D.C. 20005 on August 3, 2005.

Dated: August 3, 2005 g¥£i%£&ﬁﬂﬁia;ﬁfgﬁgiéﬁaﬁf?ﬁfﬂ@

Simmi Poverome, Secretary




United States Environmental Protection BAgency
Clerk of the Board
Environmental Appeals Board
1341 G. Street N.W.
Suite 600
Washington D.C., 24005

DOCKET NO.: CAA-03-2004-0400

In re:

Four Strong Builders, Iac.,
180 Sergeant Avenue
Clifton, New Jersey 07013

DLC Management, Inc.
580 White Plains Eecad NOTICE CEF APPEAT, TQ THE
Tarrytown, New York 105891 ENTRY OF A DEFAULT ORDER

Levittown, L.P.
580 White Plains Road
Tarrytown, New York 10591

Respondents

In agcord with 40 C.F.R. Section 22.30, Four strong
Builders, Inc. files this Wetice of Appeal to the entry of a
default corder by Hen. Administrative Law Judge Carl .
Charneski,

The attorney authorized to receive service in regard to
this matter is Faugno & Associates, Attn: Paul Faugno, 125
State Street, Svite 101, Hackensack, WJ 07801, Phone Ho.
201-342-196% Fax No. 201-342-2010.

Additionally, attached hereto is a certificate of
gexvice and in accerd with 40 C.F.R. Section 22.5 {c) the
appeal brief in accord with the C.F.R. Section 2230(a).

Dated: August 3, 2005 FRUGNO & ASSOCIATES, LLC
Attorneys for Resggndam%%ﬁppei%snt
Four Strong Budlders, Inc,

4;::;H#ﬂ::::i:::::::::ﬁ:nm_H‘EH

o ”-w"""#
= paul Faugno




United States Envircnmental Frotecticn Agency .

Envirommental Appeals Beard
1341 G. Street W.W.
Suite &G0
Washington D.C., 200035

DOCKET NO.: CAA-03-2004-0400

In re:

Four Streng Bullders, Ino.,
180 Sergeant Avenus
~1ifton, New Jersey 07013

DLC Management, Inoc.
5RO White Plains Road
Tarrytown, New York 10591

Levittown, L.P.
F20 White Plains Road
Tarrytown, New York 10521

Respondenks

Glerk of the Board e s

BRIEF INM SUPPORT OF APPELLANT/RESPOMNDENT’S NOTICE
OF APFPEAL TO VACATE A DEFAULT ORDER.,

FAUGHS & ASSOCIATES, LLC

125 State Streat

Suite 101

Hackensack, ®WJ 07601

[ {201) 342-1969

Atteornays for Respondent/Avpellant
Four Strong Builders, Ing.

On the Brief:

Faul Fauano, Esd.
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STATEMENT OF FACTS

The Administrative Complaint in the underlving action

alleged that Four Strong Bullders, Inc. committed three
vinlations., Flrstly a failure to provide Limely
nobification pursuant bo 40817 R, Section 61.145% (hy(33{1).
The complaint additionally alleged that Four Streng failed
to wet wvarious dry friable RACM debrig. Further, it was
alleged that Four Strong falled to remove wvarious RACM
material in a proper fashion. In regard bto the underliving
casea, there were two co-defendants in particular, DLO,
Management, Inc., a demolition company, and Leavittown, L.P.,
the owner of the subject premizes.

On February 17, 2005 the Court entered an order setting
prehlearing procedures. On March 23, 2005 the complalnant in
the underlying action, the United States Eunvironmental
Protection Agency filed a motion for issuance of a show

cause for non-compliance with the opening prehearing

exchanges. In regard to the basis fox
appellant/respondent’ s non-compliance at that time, please
see attached certificaticon of Paul Faugno, Esg. {(See
attached Exhikit 1). The Court in the underlying action
because of the non-compliance, ultimakely entered a default

order on July 4, 2005 . {See attached Exhibit 2). The




appellant/respondent has meritoricus defenses in regard to
rhe underlying action if it is allowed to defend the same.
Fn particular, it ig position of the respondent/appellant
bhat it did timely file the notifications which is alleged
as a violation in the underlying administrative complaint.
Secondly, 1t i1s the position of the respondent/appellant
that at the time that wioclations occurred relating to the

collection, disposal and removal of

"maCM® the respondent/appellant had already left the
property and the same was in the control of the respondent
demolition company. It should be noted that the demolition
company settled the matter during the pendency of the

underlying administrative complaint., It should also be

noted that appellant/respondent prior to the institution of
the actual administrative cowmplaint, cooperabted fully with
the United States Environmental Protection Agency.

I particular on HNovember 5, 2003 a reguest was made
for information pursuant to section 114 of the Clean 2air
dot. The respondent/appallant provided a timely response

thereto [(See Bxhibit 3.




STATEMENT OF ISSUES

In thiz macter an administrative complaint was filed by
the Uniced States Environmental Protection Agency on
September 20, 2004. The complaint named Four Strong
Builders, DLC Management, Inc. and Levittown, L.P. On JTuly
6, 2005 the Honorable Administrative Law Judge Carl C.
Charneskil entered a Default Order and imposed an
administrative penalty of 524,310 against respondent Four
Strong Builders, Inc.

It 15 the position of the appellant/respondent that

rthere is good cause existing to set aside the default order
and allow Four Strong Builders, Inc. to defend against
administrative complaint. In accord with 40C0.F.R. Section
22.17 the encry of a default order may be appealed to the
Environmental Appeal’s Board.

Thus, the particular igsue sought for review ig as
follows. Tk is the posgition of the appellant/respondent
that good canse exlsts to get aside the default order and

allow Four Strong Builders, Inc to interpose a defense.




ARGUMENT

POINT I
In accord with 40 C.F.R. section 22.17 “Default” states
in pertinent part

“Iror good cause shown the presiding
afficer may set agide a default ocrder.”

In accord with 40 C.F.R. Section 22.17 and In Re

EBvbond, Ing., 6 E.A.D. bld (ERB 199%96)a default order mavy be
appealed to the Environmental Appeals Board. In thig casge
the totality of the circumstances and the existence of a
meritorious defense justify the setting aside of the default
order. In particular, the counsel for thea
appellant/respondent provides an explanation as to why there
was a failure to comply with hearing exchangesz and Order to
Show Cause which is set forth in Mr. Faugno's certification.

The Court ig <ited to the case of Jiffy Buildersz, Ing. 8

E.A.D. 315 (EAB 1831). In that matter the appellant/
respondent was fined 522,000 predicated upon a default order
by the presiding officer for failure to respond to the Pre-
Hearing Exchange Order. While the appeals Court in that

matter upheld the default oxder, it based the same upon the

failure of the appellant to provide any reason for the

failure to comply. In this matter, appellant/respondent




Ehrough cexrtification of counsel has explained the
rircumstances leading up to the non-compliance.
Additionally, the appellant/respondent nas set forth
meritorious defense, in that wiolation occurred during a
portion of time when the appellant/respondent had left the
job site and the work which led to the wiclation was
committed by a co-respondent demclition contractor.

If the defense counsel had not inadverkently believed
that the matter had been ssttled, a valid defense would have
kbeen interposed on behalf of the appellant/respondent. It
would be unfair to preclude the appellant/respondent from
defending this matter based upon the totality of the

ciroumstances herein.




CONCLUS1ON
Tt iz resvectfully requested that the Environmental
hppeals Board based upon the foregoing set aside the entry
~F a default against the appellant/respondent, Four Strong
Builders, Inc. and rewand this matter back to the Honorable
sdministrative Law Judge Carl C. Charneski.

Rezpectfully submitted

BY___:?ﬁi
f,f/f Faul Faug
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CERTIFICATION

T, Paul Faugno, of full age certifies ag follows:

T am at attorney at law in the State of New Jersey and
am the attorney in charge of handling the within file
and thus am fully familiar with the facts herein.

The undersigned has repregsented Four Strong, Ino. since
1988 as general counsel. Until, the 2004 calendar vear
I never defended Four Strong Buildexs, Inc. in regard
to any alleged wviolation by the Environmental
Protection Agency, nor did I have any specific
familiarity with the procedurez. Given I was general
aounsel o the Corpeoraticen and at that time there ware
gsignificant financial problems, it was determined that
the undersigned would defend these matters. At the
gamz time that the complaint was filed in thisg matter,
there were two separate EPA matters filed against Four
Strong. In particular, on September 30, 2004 a
complaint was filed bearing docket no. CAAR-02-2(04-
1217. Additionally, in December of 2004 an additional
complaint was filed bearing docket no. CCA-QZ-2004-
1208. Bath of the above matters were venued in the
Digtrict II, MNew York, WY of the United States

Environmental Protection Agency.




On March 23, 2005 a motion was filed to show cause as
to the failure teo make prehearing exchanges. This
ultimacely resulted in an corder directing my office Lo
respond to the Ordery to Show Cauvse no later tChan May
30, 2005, Upcon recelipt of this Order rhis matter was
assigned to my Assoctate with directions to compile
relevant documents and forward them to my adversary and
to prepare an opposition to the Order to Show Cause
reflecting that the documents had been so provided.
This was actually prepared by my Associate, and was
placed upon my desk for review, Prior to this being
reviewed, I was advised by my associate that the matter
involving Four Strong Builders and Levittown had bheen
settled and that an Order had been entered dismissing
the matter. I was provided with a copy from my
hssoclate of the said consent agreement. To bhe
perfectly candid with the Court I had relied upon what
my assocclate advised me and did not read the consent
agreenent in full detall {attached hereto as Exhibit
11. I was under the mistaken impression that the
matter had been resolved as £o all parties.
Subsgeguently, I was advised by my secretary that a
conference was to be scheduled in regard to one of the

Four Strong EPA matters. I advised wmy secretary that




she should schedule such a conference call, and T was
adviged that a conference call would be held at 11:00
a.m. on June 13*", My secretary advised that I would
be in court that morning yvet I would have my cell phone
available. Unfeortunately, I was engaged in a hearing
before a Judge at the time the call came in and
therefore was not available for the same.

wWhen I returned to my office I was advised by my
secretary that I had missed the call. The matter was
listed in my diary by my secretary as “Four Strong/EPA”
conference call. Given the fact that T was previcusly
under the mis-imprezgsion that this matter had been
resolved and was no longer pending, I mistakenly
assumed that when this matter was scheduled for
conference call that it related to ocne of the other
pending EPA matters. Tt was not until I received the
default order dated June 25, 2005 that I went through
the files and discovered my ilnadvertence. wWhile I
recognize that my inadvertence should not work te the
detriment of the United States Environmental Protection
Agency, I would alsoc like to point out to the court
that back in april of 2005, a close colleague of mine
with extensive personal injury practice was diagnosed

with =ancer. In an effort to provide his office with




assistance I affiliated as of counsel with his office
in April of 200%. The attorney’'s name 1z Nicholas
Sekas. By assuming respensibility For his extensive
practice, I was inundated with extensive work in the
months of April, May and June which continues inte

prezent. I am in the process of hiring & new associabte

at the time of this certification. It was partially
attributable to the unexpected increase in my work that
I did not monitor this matter as closely as I normally
would.

7. Based upon the foregeing, and in accord with 40 C.F.E.
Section 2Z2.17 providing that a default may be set aside
for “good cause*, it is resgpectfully submitted that the
ahove constitutes good cause, and this defauvlt order
should be set aszide.

2. I should further point out that thers iz a meritorious
defense in thisg matter. This is cutlined in the
original cowver letter from wmy c¢lient (See Exhibit 2}

T certify that the foregoing statements made by me are
true. T am awayre that if any of the foregoing statements

made by me are willfully false I am subject to punishment.

Dated: August 2, 2005 e e s =

Paul Faugno A
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Levittown, L.P.
580 White Plains Road

Tamrytown, New York, 10591

Respondents

CONSENT AGREEMENT AS TO DLC MANAGEMENT, INC. AND LEVITTOWN, L.P.

L PRELIMINARY STATEMENT

1. Pursuant to Sections 113(a)(3) and (d) of the Clean Air Act {"CAA" or the *Act™), 42 U.8.C. 55
7413(z) and {d), the Drirector of the Waste and Chemicals Management Division for the United
States Environmental Protection Ageney, Region T {"EFA™), initiated this adminisirative
proceeding for the assessment of civil penalties against Four Strong Builders, Ine., DLC
Management, Inc., and Levittown, L.P. {hereinafter, "“Respondents”) by issuance of a
Complaint and Notice of Opportunity to Request a Heanng {*Complaint™ filed with the
Regional Hearing Clerk on Novemnber 5, 2004, The Complaint, incorporated herein by
reference, alleges that Respondents violated Section 112 of the Act, 42 U.S.C, § 74112, -
and regulations promulgated thereunder at 40 C.F.R. Part 61, Subpart M, during a
demolition project at the Levittown Shopping Center, located at Route 13 and Levittown
Parkway in Tullytown, Pennsylvania which began March 2002, This Consent Agreement
and the accompanying Final Order {collectively referred to herein as the “CAFQ”) address
the violations alleged in the Complaint against Respondent DLC Management, Inc. and
Respondent Levittown, L.P. only.

2. For the purpose of this proceeding, Respondent DLC Management, Ine. and Respondent
Levitiown, L.P. admit only the junsdictional allegations set forth in the Complaint and
herein,




10.

11.

For the purposc of this proceeding, Respondent DLC Management, Tnc. and Respondent
Levittown, L.P. neither admit nor deny the specific factual or logal allegations contained
in the Complaint and herein,

Faor the purpose of this proceeding, Respondent DLC Management, Ine. and Respondent
Levittown, L.P. consent to the issuance of this CAF( and agree to comply with the terms
of this CAFO.

For the purpose of this procceding, Respondent DLC Management, Inc. and Respondent
Levittown, L.P. consent to the payment of a civil penalty in the amount and in the manner
sct forth in this CAFO.

For the purpose of this proceeding and in ap effort {0 aveid unnecessary litigation
expenses and resolve outstanding matters with EP A, Respondent DLC Management, Inc.
and Respondent Levittown, L.P. hereby expressly waive their rights 10 contest the
allegations in the Complaint and herein (although they do not admit that the allegations
hereln are true), and their fghts to appeal the Final Order accompanying this Consent
Agresment.

Respondent DLC Management, Ine, and Respondent Levittown, L.P. shall bear their own
costs and attorney fees.

I1. FINDINGS OF FACY

EPA incorporates by reference all factual allegations contained in the Complaint,

I1i, CONCLUSIONS OF LAW

EPA incorporates by reference all legal conclusions contained in the Complaint.

IV, SETTLEMENT RECITATION

EPA enters into this Consent Agreement with Respondent DLC Management, Inc, and
Respondent Levittown, L.P, in order to fully setile and resolve all allegations set forth in
the Complaint against Respendent DLC Management, Inc. and Respondent Levittown,
L.P. without further adjudication of any issue of law or fact.

In full settlernent of any and all charges and allepations set forth in the Complaint against
Respondent DLC Management, Inc. and Respondent Levittown, L.P., and in
consideration of each provision of this Consent Agreement and the accompanying Final
Order, Respondent DLC Management, Inc. and Respondent Levittown, L.P. consent to
i{he assessment and payment of a civil penalty in the amount of thirteen thousand and
ninety dollars (313,090}, The aforesaid civil penalty settlement amount was determined,
and is based vpon, EPA’s consideration of a nurnber of relevant factors inchiding, but not
limited to, the statutory factors set forth in Section 113{e) of the Clean Air Act, 42 U.8.C.
§ 7413(e); EPA's Clean Alr Act Stationary Source Civil Penalty Policy, dated October 25,
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13.

1991, as clanfied Janvary 17, 1992; and Appendix ITI (o the Clean Air Act Stationary
Source Civil Penalty Policy, entitled Asbestos Demolition and Renovation Civil Penalty
Policy, revised May 5, 1992, adjusted for inflation pursuant to 40 C.F.R. Part 19.

Payment of the civil penalty amount required under the terms of Paragraph 11, above,
shall be made by either cashier's check, certified check or electronic wire transfer, All
checks shall be made payable to "Treasurer, United States of America” and shall be
mailed to the attention of U.S. EPA Region I, P.O. Box 3605135, Pittsburgh,
Pennsylvania 15251-6515 {overnight deliveries shall be sent to Mellon Client Service
Center, 500 Ross Street, Room 670, Pittsburgh, PA 15262-0001, ATTENTION: U.S,
EPA, Region III, P.O. Box 360515). All payments made by check also shall reference the
above case caption and docket number, Docket No. CAA-03-2004-0400. All elecironic
wire transfer payments shall be direcled to Mellon Bank, Pittsburgh, PA, ABA No,
443000261, crediting account number 3108552, lockbox 36051, At the same time that
any payment is made, copies of any corresponding check, or written notification
confimming any electronic wire transfer, shall be mailed fo Lydia A. Guy, Regional
Hearing Clerk (3RC(0), U.5. EPA, Region I, 1650 Arch Street, Pmladelphia,
Pennsylvania 19103-2029 and to Jennifer Abramson (3RC10), Office of Regional
Counsel, U.S. Environmental Protection Agency, Region I, 1650 Arch Street, Philadel-
phia, Penmsylvania 19103-2029.

Pursuant to 31 U.S.C. § 3717 and 40 C.E.R. § 13.11, EPA is entitled to assess interest and
late payment penalties on cutstanding debts owed to the United States and a charge to
cover the costs of processing and handling a delinguent claim, as more fully described
below. Accordingly, the fallure of Respondent DLC Management, Ine, and Respondent
Levittown, L.P. to make timely payment or to comply with the conditions m this CAFO
may result in the assessment of late payment charges including interest, ponalties, and/or
administrative costs of handling delinquent debts.

Interest on the civil penalty assessed in this CAFO will begin to accrue on the date that
copies of this CAFQ are mailed or hand-delivered to Respondent DLC Management, Inc.
and Respondent Levittown, L.P.. However, EPA will not seek to recover interest on any
amount of the civil penalty that is paid within thirty (30) calendar days after the dafe on
which such interest begins to acerue. Intcrest will be assessed at the rate of the United
States Treasury lax and loan rate in accordance with 40 C.F.R. § 13.11{a).

The cost of the Agency's administrative handling of overdue debts will be charged and
assessed monthly throughout the perjod the debt is overdue, 40 C.F.R. § 12.11{b).
Pursuant to Appendix 2 of EPA's Resources Management Directives - Cash
Muanagement, Chapter 9, EPA will assess a $15.00 administrative handling charge for
administrative costs on unpaid penalties for the first thirty (30) day period afier the
payment is due and an additional $15.00 for each subsequent thirty (30) days the penalty
remains unpaid.

A penalty charge of six percent per year will be assessed monthly on any portion of the
civil penalty which remains delinquent more than ninety (90) calendar days. 40 C.F.R.
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8§ 13.11(c). Should assessment of the penalty charge on the debt be required, it shall
accrue from the first day payment is delingquent. 31 C.F.R. § 501.9(d).

Respondent DLC Management, Inc. and Respondent Levittown, L.P, agree not to deduot

 for federal tax purposes the civil penalty specified in this Consent Agreemcit and the
"accompanying Final Order.

Failure by Respondent DLC Management, Inc. and Respondent Levitiown, L.P. to
comply with the requirements of this Consent Agreement may subject them to an
additional enforcement action, including, but not limited fo, the issnance of an
Administrative Complaint and imposition of penalties, as provided by Section 112 of the
Caa, 42 U.5.C. §7412.

IV. RESERVATION OF RIGHTS

This Consent Agreement and the accompanying Final Order resolve both Respondent
DLC Management, Inc.'s and Respondent Levitiown, L.P.’s lability for all civil claims
arising from the violations and facts alleged in the Complaint against Respondent DLC
Mapagement, Inc. and Respondent Levittown, L.P. with prejudice. Nothing herein shall
be construed to limit the authority of the GPA to undertake action against any person,
including Respondent DLC Management, Inc. and Respondent Levittown, L.P., in
response to any condition which EPA determines may present an imminent and
substantial endangerment to the public health, public welfare or the environment, nor
shall anyihing in this Consent Agreement or the accompanying Final Order be construed
to resolve any claims for criminal sanetions for any violations of law, and the United
States reserves its authority to pursue any such criminal sanctions. Furthermere, EPA
reserves any rights and remedies available under the CAA, the regulations promulgated
thereunder, and any other federal laws or regulations for which EPA has jurisdiction, to
enforce the provisions of the Consent Agreement and the accompanying Final Order,
following entry thereof. Notwithstanding the reservations of rights discussed above,
Complainant represents that, other than the violation alleged in the Complaint, it is not
aware of any alleged violations of the Clean Air Act by Respondent DLC Management,
Inc. and Respondent Levittown, L.P. relating to the renovation activities performed at the
Levittown Shopping Center in the calendar years 2001 and 2002,

V. PARTIES BOUND |

This Consent Agreement and the accompanying Final Order shall apply to and be
binding upon EPA, Respondent DLC Management, Inc. and Respondent Levittown, L.P.
and their officers, directors, employees, agents, successors and assigns. The persons
signing this Consent Agrecment on behalf of Respondent DLC Management, Inc. and
Respondent Levittown, L.P. acknowledge by their signatures that they are fully
authorized to enter into this Agreement and to legally bind Respondent DLC
Management, Inc. and Respondent Levittown, L.P., respectively, to the terms and
conditions of this Consent Agreement and the accompanying Final Order,
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VI, EFFECTIVE DATE

The effective date of this CATO is the date on which the Final Order, after signature by the
Regional Administrator of EPA Region III, or his designee, the Regional Judicial Officer, is
filed with the Regional Hearing Clerk pursuant te the Consolidated Rules of Practice.

V1. ENTIRE AGREEMENT

This Consent Agreement and the accompanying Fmal Order constitute the entire agreement
and understanding of the parties concerning settlement of the above-captioned action and
there are no representations, warranties, covenants, terms or conditions agreed upon between

the parties other than those expressed in this Consent Agreement and the accompanying Final
Order.



The undereigned representatives of Respondent DLC Management, Inc. and Respondent
Levittown, L.P, certify that they are fully authorized 1o execute this Consent Agreement and to

legally bind Respondent DLC Management, Inc. and Respondent Levittown, LP,, respectively,
to this Consent Agreement.

L]

For DLC Management Corgoraiion
a New York Corporation

s fof A ___

Date Adam Ifshin
President

For Levittown LP
a Delaware [imjted partnership

First Man Levittown Corp.,,
a Delaware corperation, general partner

22 o | M

Date Adam Ifshin
. President
For EPA:
1—[‘ b “ 5'5 r%ﬁ )JNQD?W{ @J}J\/\_——

Date nnifer M. Abramson
, Assistant Regiopal Counsel

Accordingly, the Waste and Chemicals Management Division, United States
Envircimental Protection Agency, Region IT, recommends that the Regional Administrator of
EPA Region I, or his designee, ithe Régional Judicial Officer, issue the attached Final Order.
The amount of the recommended civil penalty assessment is thirteen thonsand and ninety dollars
($13,090), in accord with the terms and conditions incorporated herein. ‘

e ¢ ens %/z LI L

Date ames J. Burke, Directorl/
Waste and Chemicals Management Division
U.S. EPA, Region TII




BEFORE THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
Region 1T
1650 Arch Street
Philadelphia, Pennsylvania 19103-2029

Four Strong Builders, Inc,
180 Sargeant Avenue
Chfton, New Jersey 07013

DLC Management, Inc. : Docket No. CAA-03-2004-0400
380 White Plains Road :

Tarrytown, New York 10591 : FINAL AGREEMENT
Levittown, L.P,

580 White Plains Road

Tarrytown, New Yark, 10591

Respondents

FINAY ORDER

The Preliminary Statement, Findings of Fact and Conclusions of Law, and other sections
and terms of the foregoing Consent Agreement ("CA") ate accepted by the undersigned and
incorporated herein as if set forth at length.

NOW THEREFORE, pursuant to Sections 112 and 113 of the Clean Air Act {"CAA" or
the “Act™), as amended, 42 U.S.C. §§ 7412, and 7413, the federal regulations implementing the
National Emission Standards for Hazardous Air Pollutants for Asbestos set forth at 40 CF.R.
Part 61, Subpart M {"the Asbestos NESHAP"), and the Consolidated Rules of Practice Goveming
the Administrative Assessment of Civil Penalties and the Revocation/Termination or Suspension
of Permits (*Consolidated Rules of Practice”) set forth at 40 C.F.R. Part 22, Respondent DLC
Management, Inc. and Respondent Levittown, L.P. are hereby ordered to pay a civil penalty in
the amount of thirteen thousand ninety dollars (§13,090), in settlement of ihe civil claims alleged

in the Complaint against Respondent DLC Management, Inc, and Respondent Levittown, L.P..

O



The effective date of the accompanying Consent Agreement and this Final Order is the

date on which this Final Order is filed with the Regional Hearing Clerk of U.S. EPA Region IT1,

enée Sarajian
Regional Judicial Officer

£
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Four Strong Builders, Inc.

EBESTOS REMOVAL & TREATEMENT 180 SARGEANT AVENUE » CLIFTON, NJ 07013-7835
WESTRIAL = COMERCIAL = INITITUTIONAL TEL; (973} 614-037F = FAX: {077) 514-0107
LNY PA, CT, MA & QM LICENCED

25 Qctober 2004

Mr. Paul Faugno, Ezg.
Faugno and Associates
125 State Street, Suite 101
Hackensack, NI 07601

RE. US EPA Violations.

Pani,

1 just faxed over the two (2) BPA violations that Four Strong (FSBI) got for projects located in

Bogotz, New Jersey and Levittown, Pennsylvania, I regards to them I am providing the following
information:

Bogota: In the BPA paperwork, the NJ DOH inspector says that he found asbestos strewn
around in the work area {(boiler roons) and in dry condition on 30 April 2004. But the problem I have
with that is that FSBI completed the work it had to do in the work area on 24 Apri] 2004,

Levittown:  The thres violations listed are as follows:

#1 — Failure to provide the notification on a timely basis.
As far as ] kiow it was mailed out on time, but with the mail you never kmow,

#2 — Pailure to wet the sshestos prior to remeving it.
Tf you read the notes, you'll see that FSBI was not present when this was done. The persen
doing the removal work wag the demolition contractor.

#3 — Failure to prevent the breaking of the nop-friable materials as they were being removed,
Again, the notes refer to the general contractor being the one doing the removal work, not
FSBL
Tf you have any questions, please call,
Sincarely,

Steve Pantovich
Office Manager, FSBI
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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

In the Matier of

Four Strong Builders, Inc., Docket No. CAA-03-2004-0400

e e e

Eespondent

DEFAULT ORDER

This civil administrative penalty proceeding arises under Section 113 (a}{(3) and {d) of the
Clean Air Act (the *Act™), 42 US.C. § 7413 (a)3) and (d). This proceeding 15 governed by the
Consolidated Rules of Practice Govemning the Administrative Assessment of Civil Penaltics and
ithe Reveocation/Termination or Suspension of Permits (the “Rules of Practice™), 40 C.F.R. Part
22 (2005). On September 30, 2004, the United States Lovironmental Protection Agency
{“Complainant™ or the “EPA™) initiated this proceeding by filing a Complaint against Four
Strong Builders, Inc, ("Respondent” or “Four Sirong™).! The Complaint charges Respondent
with failure to comply with the requirements of the Mational Entission Standards for Hazardous
Adr Pollutants {“NESHAPs™) for Asbestos, codified at 40 C.F.R. Part 61, Subpart M (““the
Asbestos NESHADP™, and Section 112 of the Clean Air Act, as amended, 42 U.3.C. § 7412,
Complainant seeks the imposinon of a civil administrative penalty in the amount of $24,310
against Respondent. In the Complaint, EPA proposed a penalty of $37,400. 1t now seeks a
penalty of $24,310.2

For the reasons discussed below, Respondent is found to be in default pursnant to Section
22.17 {a) of the Rules of Practice, 40 C.F.R. §22.17 (a}, and is assessed the proposcd penalty of
$24.310,

1. Statement of the Case

The EPA initiated this matter by filing 2 Complaint and Notice of Cpportunity for

'"The Complaint also listed DLC Management, Inc., and Levittown, L.P., as co-
respondents. DLC Management, Inc., and Levittown, L.P., have entered inte a “Consent
Agreement” with EPA settling this matter.

*This civil penalty reduction reflects the $13,090 to be paid by DLC Management, Inc.,
angd Levittown, L.P.



Hearing pursuant to Sections 113 (a) {3) and (d) of the Clean Ajr Act, 42 U.S.C. §7413 (a) {3
and (d). Jn the Complaint, the EPA charges Respondent with three vioiations of Section 112 (b}
of the Clean Air Act, 42 U.S.C. § 7412 (b, for failing to comply with the regulations codificd at
40 C.F.R. Part 61, Subpart M. Specifically, Complainant alleges that Respondent, the “owner or
operator” of a demolition or renovation activity, viclated 40 C.F.R. §§ 61.145 (b}, 61,145
(e}(6)(1) and 61.145 (c)(0)(ii). Respondent, through counsel, filed its Answer on November 8,
2004. Inits Answer, Respondeni denied the charges in the Complaint and requested a hearing.
Answer at 9.

On Vebruary 17, 2005, the Court entered an Order Setting Prehearing Procedures
{“Prehearing Exchange Order”} setiing forth a schedule for the parties to submmit their prehearing
exchange information. The Order directed the parties to file Opening Prehearing Exchanges by
March 15, 2003, specifying the required content of such exchanges, Prehearing Exchange Order
at 1. On March 15, 2005, Complainant filed its Opening Prehearing Exchange as directed. To
date, Respondent has not filed a prehearing exchange.

Thereafter, on March 23, 2005, Complainant filed a Metion for Issuance of Show Causc
Order, Extenston of Time to File Replies to Opening Prehearing Exchanges and Other
Appropriate Relief {“Maotion to Show Cause™} noting that Respondent had failed to file its
prehearing exchange as directed. On May 16, 2003, the Court directed Respondent to respond to
Complainant’s Motion to Shew Cause no later than May 30, 2005. To date, a response to the
Order has not been received.?

Accordingly, as discussed below, Respondent’s failure to comply with this Court’s
Febroary 17, 2005 Prehearing Exchange Order and subsequent order of May 16, 2005 results in
the entry of a default judgment.

II. Discussion
A. Liability on Default

Section 22.17 (a) of the Rules of Practice lists those instances in which a party may be
found to be in default. 40 C.F.R. 22.17 (a). Ii provides, in part, that a default judgment may be
entered against a party for “failure to comply with the information exchange tequirements of
§ 22.19 {a) or an order of the Presiding Officer.” fd. That is precisely the case here. In fact,
respondent satisfied both criteria in failing to comply with the Prehearing Exchange Order of
Febrnary 17, 2008, as weil as the related order of May 16, 2005,

*Moreover, a conference call was scheduled to be held at 11:00 a.m. on June 13, 2005,
between the Court and the parties. The purpose of this call was to discuss Respendent’s failure
to respond to the Cowt's Order of May 16, 2005, Despite the fact that the time and date of the
conference call was confirmed with the parties on June 10, 2005, counsel for Respondent was not
available for the June 13 conference.



Section 22.17 (a) of the Rules of Praciice further provides that “[d]efault by respondent
constitutes, for purposes of the pending proceeding only, an admission of all facts alleged in the
complaint and a waiver of respondent’s right to contest such factual allegations.™ 40 C.F.R. §
22.17 (). Thus, the facts alleged 1 the instant Complaint establish Respondent’s Dability for
three violations of 40 C.F.R. Part 61, Subpart M. Specifically, the alleged facts, deemed to be
admitted, establish that Respendent failed to: provide EPA with written notice of the intent {o
renovate or demolish a facility at least 10 working days before the asbestos stripping or removal
work began, ensure that “regulated asbestos-containing material” {“RACM™} was kept wet until
its collection and dispesal, and remove the RACM without its becoming damaged or disturbed.
40 C.F.R. §5 61.145 (b), 61.145 {c)6)1), and 61.145 {c)(6)(ii). Compl. 746, 50, and 54.

A party’s failure to comply with an order of the Administrative Law Judge subjects the
defaulting party to a default order under Section 22.17 {a} of the Rules of Practice, unless the
record shows good cause why a default order should not be issued. Here, Respondent failed to
offer any cxplanation for its noncompliance. Based on the “totality of the circumstances,”
Respondent is found to be in default, and the record does not show pood cause why 4 default
order should not be issued. See Pyramid Chemical Co., RCRA Appeal No, H(3-2003-0001,
NMEAD. |, {EAB Sept. 16, 2004).

B. Pcnalty on Default

The Rules of Practice alse direct that where a party is found in default, as i3 the case here,
“the relief proposed in the complaint or the motion for default shall be ordered unless the
requested rclief is clearly inconsistent wath the record of the procecding or the Act.” 40 CF.R.
§22.17 (¢). In that regard, Section 22.17 {c) of the Rules of Practice states, i pettinent part:

When the Presiding Officer finds that defanlt has occurred, he shall issue a default order
against the defaulting party as to any or all parts of the proceeding uniess the record
shows good cause why a default order should net be issued. If the order resolves all
outstanding issues and claims in the proceeding, it shall constitute the initial decision
under these Consolidated Rules of Practice. The relief proposed in the complaint or in the
motion for default shall be ordered unless the reguested relief is clearly inconsistent with
the record of the proceeding or the dct....

40 CF.R. § 22.17 (¢). (Empahsis added}.
Here, EPA proposes that Four Strong, the sole remaining respondent, be assessed a civil

administrative penally in the amount of $24,3 10 for violating the Asbestos NESHAP, Pursuamt
to 40 C.F.R. 22,17 (¢}, it is held that an administralive penalty in the amount of $24,310 is



appropriate inder the circumstances of this case.

IIl. Conclusicns of Law

1. Respondent is found to be in default for faihng to comply with the Prehearing
Exchange Order of February 17, 2005, as well as the related order dated May 16, 2005.
Moreover, the record does not show good cause why such a default order should not be issucd.
A0CFR.§2217 (a).

2. The default by Respondent constitutes, for purposes of the above-cited matter only, an
admission of all facts alleged in the Complaint and a waiver of its right to contest such faciual
allegations. 40 CF.R. § 22.17 (a).

3. Respondent’s failure to: (1} provide EPA with written natice of the intent to renovate
or demolish a facility at least 10 working days before the asbestos stripping or removal work
began violated the notification requirements of 40 C.F.R. § 61.145 {b) of the Asbestos NESHAP;
(2) ensure that “regulated asbestos-containing material” (“RACM™) was kept wet until its
collection and disposal violated the work practice requiremenis of 40 CF.R. § 61.145 {e)(6)(i) of
the Asbestos NESHAP,; and (3) remove the RACM without its becoming damaged or disturbed
violated the work practice requirements of 40 C.F.R. § 61.145 {c){(6)(il) of the Asbestos
NESHAP, during a demolition project at the Levittown Shopping Center which began in March,
2002, Thesc three violations of Section 112 of the Clean Air Act subject Respondent to the
assessment of a civil penalty pursuant 1o Section 113 (d) of the Act, 42 U.8.C. § 7416 (d}.

4. Inasmuch as this order “resolves all ontstanding 1ssues and ciaims in the proceeding” it
constitutes an initial decision under the mles of practice. 40 C.F.R. 22,17 (¢). See 40 C.F.R.
2227 ().

iVv. Order

Four Strong Builders, Inc., is found to be in defanlt and, accordingly, is found to have
viclated Section 112 of the Clean Ailr Act and the Ashestos NESHAF as charged in the
Complaint. For thesc violations, Respondent is assessed a civil administrative penalty of
$24.310.

Payment of the fuil amount of this civil penalty shall be made within “30 days after the
defavlt order becomes final under [40 C.F.R.] § 22.27 (c}.” 40 C.F.R. 22.17 (d). Respondent is
directed to submit a cashier’s check or certified check in the amount of $24,310, payable to
“Treasurer, United States of America,” and mailed to:



Aitn: U.S. EPA Region 3
P.O. Box 360515
Pittsburgh, PA 15251-6515*

Failure to pay the penalty within the prescribed period after the entry of this Qrder may
result in the additional assessment of interest. 31 U.S.C. § 3717, 40 CF.R. § 13.11.

C :M C"—i C/ff ﬂ..«_../;a.,,.gc.:

Carl C. Chameski
Administrative Law Judge

Issued: July 6, 2005
Washington, D.C.

* Respondent and EPA may arrange for an alternative method of payment.

3



I the Matter of Four Strong Builders, Inc.
Docket No. CAA-03-2004-0400

CERTIFICATE OF SERVICE

1 hereby certify that the foregoing Default Order, dated July 6, 2003, was sent in the
following manner to the addressees listed below.

?4/ fﬁ%‘p’" o

Mary An geles
Legal Staff Assistant

Original and One Copy by Pouch Mail to:

Lydia A, Guy

Regional Hearing Clerk

1.5, EPA - Region Il

1650 Arch Street
Philadelphia, PA 19103-2029
Fx: 2158142603

Copy by Certified Mail to:

Jenmfer M. Abramson, Esqg.
Assislant Regional Counsel (3RC10)
U.5. EPA-Region iII

1650 Arch Strest

Philadelplna, PA 18103-2029
Fx:215.814.3]13

Copy by Certified Mail:

Paul Faugno, Esq.

Fangno & Associates, LLC
[25 State Street, Suite 101
Hackensack, NJ 07601
Fx:201.342.2010

Dated: .July 6, 2003
Washington, DC
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Four Strong Builders, Inc.

SBESTOS REMOVAL & TREATEMENT 180 SARGEANT AVENUE «» CLIFTON, NJ 07013-1335
WDUSTRIAL » COMERCIAL « INSTITUTIONAL TEL: {973) 814-0377 » FAX (973) 6140707
S MY, PA, CT, MA & OH LICENCED

17 December 2003

Mr. Richard Ponak

Posticides/Ashestos Program and Enforcement Branch
Mail Cache 3WC32

1650 Arch Street

Philadclphia, NJ 19103

RE:

Levittown Shopping Mall, EPA request for information dated 5 November, 2003,

Dear Mr. Ponak,

W

In response to your request for information, referenced above, please find our responses,

Four Strong Builders, Inc., (FSBI) was originally hired by J & P Recovery {(J & P) to
abate varions asbestos containing materials. (sce attached contract). Please note: Not
all of this work was done due to legal difficulties with J & I,

Please see attached copy of contract with J & P,

Please see attached a copy of the ashestos survey provided to FSBE by DLC
Management’s consultant, BL. Compaauies.

Please refer to the air monitoring reports (March 2002) lor the areas where removal
waork was completed. (see attached reports). As for quantifies, see attached BL
Companies’ survey report, Please note: FSBI did not work at Levitiown in July of
2001.

Please see attached sign in sheets for the period requested,

The project supervisor for the work was My, Risto Trajkov, Mr. Trajkov is no longer
employed by our firm as August 2003,

T was not present when the work was being done, so I can’t detail what work was
done when. Copies of the log and waste manifests are attached for your use as
requested.

Please see attached copies of the notification for this project. Please note: Not all of
the work was done because of legal problems with J & P.

If you have any questions, please call.

Sincerely,

Steve Pantovich
Office Manager, FSBI




United States Environmental Protection Agency
Clerk of the Board
Gnvircnmental Appeals EBoard
1341 G. Strest N.W,
Suite 500
Washington D.C., 20005

DOCKET NO.: CAA-03-2004-0400

In re:

Four Strong Bullders, Inc.,
180 Sergeant Averue
Clifton, New Jersey 070123

DL Management, Ino.
580 White Plains Road CERTIFICATE OF SERVICE
Taryrytown, MNew York 10591

Levittown, L.P.
R0 wWhite Plains Reoad
Tarrytown, New York 10581

Respondents

I hereby certify that an original and fiwve copies of
the appellant/respondent’'s Notice of Appeal to the Entry of
a Default Order and supperting Brief was sent wvia DHL to the
Clerk of the Appeal’'s Board and two copies of same was sent
via DHL to the Regional Heaxing Clerk, Lydia A, Guy ak U.s5.
EPA - Region III, 1650 Arch Streek, Philadelphia, FA 19103
and to the Honorable Adminiztrative Law Judge Carl O
Charneski at 10%% 14" Street, N.W., Suite 350, Washington,

L.C. 20005 on Bugust 3, 2005,

o Z
ra i } o s . .
Dated: August 3, 2005 KML&MF/ Rt

Simmi Poveromo, Secretary




