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COMPLAINANTS’ RESPONSE TO MOTION REQUESTING PERMISSION TO -
- FILE REPLY BRIEF AND MOTION REQUESTING ORAL ARGUMENT
Complainants hereby respond tb Respondent’s Motion Requesting Permission to

File a Reply Brief and Motion Requesting Oral Argument.

* The Consolidated Rules of Practice Governing the Administrative Assessment of
Civil Penalties and the Revocation/Terrﬁination or Suspension of Permits do not provide
for the filing of reply briefs except by permission of the Board. Respondent has not filed
its brief and states as its basis for seeking permission to do so only “the complexity of |
this case, the changes in law with the Rapanos decision and other decisions of lower
courts on the jurisdictional issue, and the number of trials, hearings, and facts which have
been introduced over the course‘of litigation in this case.” Respondent’s Motion
Requesting Permission to File a Reply Brief at § 10. The issue on remand was the
relatively narrow question of whether the wetlands and waters at issue are navigable
waters within the meaning of Section 502(7) of the Clean Water Act. All of the
foregoing bases raised by Respondent were known by Respondent prior to filing its 53-

page Appeal Brief, for which there was no page limitation, and should have been

addressed in that brief,




To the extent the Board is inclined to accept further briefing from Respondent,
that brief should bebconcise and not used té expand the scope of this appeal. While
Complainants are not inclined to engagé in a tit-for-tat briefing, Complainants
respectfully reserve th@ir ability to seek leave to file further briefing in the event that
Respondent’s motion is granted and Respondent’s brief raises new issues or
mischaracterizes the record.

-With respect to Respondent’s request for oral argument, Complainants do not

object if the Board believes that oral argument would be helpful to it in deciding this

matter.

Respectfully submitted,

Date: ¢ ZE@‘ (é;?

4




CERTIFICATE OF SERVICE

I hereby certify that on this date I caused the foregoing Complainants’ Response
to Respondent’s Motion Requesting Permission to File a Reply Brief and Motion
Requesting Oral Argument in In re Smith Farm Enterprises, LLC, CWA Appeal No. 08-
02 to be served in the following manner:

BY FEDERAL EXPRESS (Original and five copies):

U.S. Environmental Protection Agency

Clerk of the Board, Environmental Appeals Board
Colorado Building

1341 G Street, N.W., Suite 600

Washington, D.C. 20005

BY FACSIMILE AND FIRST CL.ASS MAIL:

Hunter W. Sims, Jr.
Kaufman & Canoles, P.C.
P.O. Box 3037

Norfolk, VA 23514

By HAND DELIVERY :

Regional Hearing Clerk (3RC00)

U.S. Environmental Protection Agency, Region III
1650 Arch Street

Philadelphia, PA 19103-2029
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