o L3
| UNITED STATES " » 3 Sg
ENVIRONMENTAL PROTECTION AGENCY 5 = o
REGION 2~ «- ‘o0 0% s % 22
i mmmeon 2r o+ Z2
IN THE MATTER OF: PROCEEDING TO ASSESS A CLASSIII = %‘é
i ADMINISTRATIVE PENALTY 7% ~, g
José Lépez-Roig _ 2 »}-.23‘
President é% =g

Estancias de Siervas de
Maria, Inc..

MSC 1006, HC-04 Box 44374
Bo. San Salvador

Caguas, PR 00725

DOCKET NO.
CWA-02-2006-3415

PRU200900
Respondent

Proceeding pursuant to
Section 309(a) of the Clean
Water Act, 33 U.S.C. 81319(a)

ADMINISTRATIVE COMPLAINT
FINDINGS OF VIOLATION, NOTICE OF PROPOSED
ASSESSMENT OF AN ADMINISTRATIVE PENALTY, AND
NOTICE OF OPPORTUNITY TO REQUEST A HEARING

I. Statutory Authority and Jurisdiction
This Administrative Complaint, Findings of Violation, Notice
of Proposed Assessment of an Administrative Penalty, and
Notice of Opportunity to Request a Hearing (Complaint) is
issued under the authority vested in the Administrator of
the U.S. Environmental Protection Agency (“EPA”) by Section
309(g) (2) (B) of the Clean Water Act (Act or CWA), 33 U.S.C.
§1319(g) (2) (B) . The Administrator has delegated this
authority to the Regional Administrator of EPA, Region 2,
who in turn has delegated it to the Director, Division of

Enforcement and Compliance Assistance (“DECA”) of EPA,
Region 2 (Complainant).

2. Pursuant to Section 309(g) (2) (B) of the Act, and in
accordance with the “Consolidated Rules of Practice
Governing the Administrative Assessment of Civil Penalties,
Issuance of Compliance or Corrective Action Orders, and the
Revocation, Termination or Suspension of Permits” (“CROP”),
40 CFR Part 22, a copy of which is attached, Complainant
hereby requests that the Regional Administrator assess a
civil penalty against José Lépez Roig (“Respondent”) as a
result of Complainant’s determination that Respondent
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discharged industrial storm water associated with
construction activities into the Rio Grande de Loiza River,
without a National Discharge Elimination Permit (“NPDES”)
permit, in violation of Section 301 and 402 of the Act, 33
U.S.C. 81301 and §1342.

Section 301 (a) of the Act, 33 U.S.C. §131l1l(a), provides in
part that "Except as in compliance with this section and
sections [...] 1342, and 1344 [402, and 404] of the Act, the
discharge of any pollutant by any person shall be unlawful."

"Navigable waters" include the waters of the United States
pursuant to Section 502 (7) of the Act, 33 U.S.C. §1362(7).
“Waters of the United States” include, but are not limited
to, waters which are currently used or may be susceptible to
use in interstate or foreign commerce, including all waters
which are subject to the ebb and flow of the tide and
including wetlands, rivers, streams. See 40 CFR §122.2.

“Pollutant" includes solid waste, dredged spoil, rock, sand,
cellar dirt, sewage, sewage sludge [...] and industrial,
municipal and agricultural waste discharged into water,
pursuant to Section 502(6) of the Act, 33 U.S.C. §1362(6).

"Point source" means any discernible, confined and discrete
conveyance, including but not limited to any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure, container,
rolling stock, concentrated animal feeding operation, or
vessel or other floating craft, from which pollutants are or
may be discharged, [...] pursuant to Section 502 (14) of the
Act, 33 U.S.C. 8§1362(14).

"Discharge of a pollutant" means any addition of any
pollutant to navigable waters from any point.source,
pursuant to Section 502 (12) of the Act, 33 U.S.C. §1362(12).

"Person" includes an individual, corporatioh, partnership or
association, pursuant to Section 502(5) of the Act, 33
U.Ss.C. §l362(5).

. Section 402 of the Act, 33 U.S.C. §1342(a) (1), provides that

"... the Administrator may, after opportunity for public

hearing, issue a permit for the discharge of any pollutant

Section 402 (p) of the Act, 33 U.S.C. § 1342 (p), requires a
permit with respect to a discharge associated with
industrial activity.
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40 C.F.R. §122.26(b) (14) (x) defines “storm water discharge
associated with industrial ac¢tivity” to include construction
activity including clearing, grading and excavation
activities, that results in the disturbance of more than one
acre of land.

- EPA issued the “NPDES General Permit for Discharges from

Large and Small Construction Activities” (Permit No.
PRR100000) (“CGP”) on July 1, 2003. This permit was
published in the Federal Register (68 FR 39087). It became
effective on July 1, 2003 and it expires on July 1, 2008.
Prior to the issuance of the 2003 CGP, the 1998 CGP,

published in the Federal Register on February 17, 1998 was

effective.

II. Findings of Violation

Mr. José Lépez Roig (“Réspondent”} is the president of
Estancias Siervas de Maria, Inc., a corporation duly
registered in the Commonwealth of Puerto Rico (“PR”).

At all relevant times, Respondent owned, operated, and
engaged in construction activity of a residential housing
development at a construction site (“the Site”), known as .
“Estancias de Siervas de Maria”.

Respondent’s Site is located at PR State Road 931, Km. 4.3,
Navarro Ward, Gurabo, Puerto Rico.

Respondent commenced construction activity at the Site on or

" before May 2000.

On March 17, 2005, EPA conducted a Compliance Evaluation
Inspection (CEI) at the Site and observed that Respondent
was still engaging in the construction activity described in
paragraphs 14 and 15, above.

The construction activity at Respondent’s Site described in
paragraphs 14 and 15, above, involved earth clearing,
grading and excavation activities which resulted in the
disturbance of no less than five acres of total land area.

At all relevant times, Respondent discharged industrial
storm water associated with construction activity from the
Site into the Rio Grande de Loiza River.

At all relevant times, with respect to the storm water
discharges described in paragraph 19, above, Respondent did
not apply for or obtain a NPDES permit. ' ‘

Respondent is a “person” within the meaning of Sectlon
502(5) of the CWA, 33 U.S.C. §1362(5).
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22. Storm water discharges from Respondent’s Site, as described
in paragraph 20, above, are a "discharge of a pollutant"
within the meaning of Section 502(12) of the Act, 33 U.S.C.
§1362(12) . :

23. The Rio Grande de Loiza River, located in the Commonwealth
of Puerto Rico, and which discharges into the Atlantic
Ocean, is a navigable water of the United States within the
meaning of Section 502(7) of the Act, 33 U.S8.C. §1362(7).

24. Based on the above Findings of Violation, EPA finds that the
Respondent discharged industrial storm water associated with
construction activities into the Rio Grande de Loiza River,
without a NPDES permit, in violation of Sections 301 and 402
of the Act, 33 U.S.C. §1301 and §1342.

IIT. Notice of Proposed Order Assessing a Civil Penalty

Based on the foregoing Findings of Violation, and pursuant to the
authority of Section 309(g) of the Act, 33 U.S.C. §1319(g), and

' the Debt Collection Improvement Act of 1996, EPA, Region 2 hereby
proposes to issue a Final Order Assessing Administrative
Penalties (Final Order) to Respondent assessing a penalty of
$97,000. EPA determined the proposed penalty after taking into
account the applicable factors identified at Section 309(g) (3) of
the Act, 33 U.S.C. §1319(g) (3). EPA has taken account of the
nature, circumstances, extent and gravity of the violation (or
violations), Respondent’s prior compliance history, degree of
culpability, economic benefit or savings accruing to Respondent
by virtue of the violations, and Respondent’s ability to pay the
proposed penalty. Based on the Findings set forth above,
Respondent has been found to have violated the Act.’

IV. Notice of Opportunity to Request a Hearing

1. Respondent may, within thirty (30) days of receipt of this
Complaint and as part of any Answer filed in this matter, request
a Hearing on the proposed civil penalty assessment and at the
Hearing may contest the factual allegations set forth in the
"Findings of Violation contained in Section II above, and the
appropriateness of any penalty amount. The procedures for the
Hearing, if one is requested, are set out in the CROP, including
Subpart I thereof. '

2. Be aware that should Respondent request a hearing on this
proposed penalty assessment, members of the public, to whom EPA
is obligated to give notice of this proposed action, will have a
right under Section 309(g) (4) (B) of the Act, 33 U.S.C.
§1319(g) (4) (B), to be heard and to present evidence on the
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appropriateness of the penalty assessment. Should Respondent not
request a hearing, EPA will issue a Final Order, and only members
of the public who submit timely comment on this proposal will
have an additional thirty (30) days to petition EPA to set aside
the Final Order and to hold a hearing thereon. EPA will grant
the petition and will hold a hearing only if the petitioner's
evidence is material and was not considered by EPA in the
issuance of the Final Order.

V. Filing an Answer

1. If Respondent wishes to avoid being found in default,
Respondent must file a written Answer to this Complaint with the
Regional Hearing Clerk no later than thirty (30) days from the
date of receipt of this Complaint. EPA may make a motion
pursuant to §22.17 of the CROP seeking a default order thirty
(30) days after Respondent’s receipt of the Complaint unless
Respondent files an Answer within that time. If a default order
is entered, the entire proposed penalty may be assessed without
further proceedings.

2. The Answer must clearly and directly admit, deny or explain
each of the factual allegations contained in the Complaint with

respect to which Respondent has knowledge or clearly state that

Respondent has no knowledge as to particular factual allegatlons
in the Complaint. The Answer also shall state:

(A) The circumstances or arguments which are alleged to
‘ constitute grounds of any defense;

(B) The facts which Respondent disputes;

(C) The basis for opposing the proposed relief;

(D) ~Whether a Hearing is requested.

3. Failures of Respondent to admit, deny, or explain any
material factual allegations in this Complalnt shall constitute
admission of the allegatlon

VI. Filing of Documents

1. The Answer and any Hearing Request and all subseqguent
documents filed in this action should be sent to:

Regional Hearing Clerk
U.S. Environmental Protection Agency
290 Broadway - 1l6th Floor
New, York, New York 10007

2. A copy of the Answer, any Hearing Request and all
subsequent documents filed in this action shall be sent to:

In the matter of: Estancias de Siervas de Maria, Inc.
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Eduardo J. Gonzalez, Esqg.
Assistant Regional Counsel
Office of Regional Counsel
U.S. Environmental Protection Agency
290 Broadway, 16th Floor
New York, NY 10007-1866

VII. Instructions for Paving Penalty

1. As set forth in §22.18 of the CROP, Respondent may resolve
these proceedings by payment of the proposed penalty in full, and
by filing with the Regional Hearing Clerk, at the address
provided below, a copy of the check or other instrument of
payment. Pursuant to §22.45(c) (3) of the CROP, opportunity for
such resolution of these proceedings is available to Respondent
no sooner than 10 days after the close of the 30-day public
comment period which commences upon publication of the Public
Notice of this proposed action.

2. To pay the proposed penalty in full, Respondent shall send a
cashier’s check or certified check in the amount of $157,500.00,
payable to the "Treasurer of the United States of America". The
check shall be identified with a notation of the name and docket
number of this case, set forth in the caption on the first page
of this document.

Such check shall be mailed to:

- EPA, Region 2 (Regional Hearing Clerk)
. P.O. Box 360188M
Pittsburgh, Pennsylvania 15251

Respondent shall also send copies of such payment to:

Regional Hearing Clerk
U.S. Environmental Protection Agency
290 Broadway, 1l6th Floor
New York, New York 10007

and to:

Eduardo J. Gonzalez, Esq.
Assistant Regional Counsel
Office of Regional Counsel
U.S. Environmental Protection Agency
290 Broadway, 16th Floor
New York, New York 10007-1866

In the matter of: Estancias de Siervas de Maria, Inc.
CWA-02-2006-3415 :
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3. Upon receipt of payment in full, a Final Order shall be
issued. Payment by Respondent shall constitute a waiver of
Respondent’s rlghts to contest the allegations and to appeal the
Final Order. :

VIII. Geheral Provisions

1. Respondent has a right to be represented by an attorney at
any stage of these proceedings.

2. This Complaint does not constitute a waiver, éuspension or
modification of the requirements of the Act, regulations
promulgated thereunder, or any applicable permit.

3. Neither assessment nor payment of an administrative c1v1l
penalty pursuant to Section 309(g) of the Act, 33 U.S.C.
§1319(g), will affect Respondent’s continuing obligation to
comply with the Act, and with any separate Compliance Order
issued under Section 309(a) of the Act, 33 U.S.C. §1319(a), for
the violations alleged herein.

A A
ISSUED THIS 3 pay of frveaust , 2006.
4

Dlut

Dore LaPosta, Director

Division of Enforcement and Compliance
Assistance

U. S. Environmental Protection Agency
Region 2

290 Broadway

New York, New York 10007

In the matter of: Estancias de Siervas de Maria, Inc.
CWA-~02-2006-3415




UNITED STATES
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REGION 2

, X R
IN THE MATTER OF : ' : |

José Lopez-Roig, President :
Estancias de Siervas de Maria, Inc. : Proceeding to Assess a Class II
MSC 1006, HC-04 Box 44374 : Administrative Penalty
Bo. San Salvador : :
Caguas, PR 00725

' : Docket No.
PRU200900 ’ : CWA-02-2006-3415
Respondent :

Proceeding Pursuant to §309(g) of the
Clean Water Act, 33 U.S.C. §1319(g) :
: X

CERTIFICATE OF SERVICE

I certify that, on the date noted below, I caused to be mailed, by certified mail, return receipt
requested, a copy of the foregoing “ADMINISTRATIVE COMPLAINT” and a copy of the
“Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties and
the Revocation/Termination or Suspension of Permits,” (40 Code of Federal Regulatlons Part 22
(July 1, 2000)) to the following persons at the addresses listed below:

Jose Lopez-Roig, President Eng. Wanda E. Garcia Hernandez, Director
Estancias de Siervas de Maria Inc. ’ Water Quality Area
- MSC 1006, HC-04 Box 44374 Environmental Quality Board
Bo. San Salvador - P.O.Box 11488
Caguas, Puerto Rico 00725 Santurce, PR 00910

I {hand carried / mailed] the original and a copy of the forégoing Complaint to the office of
the Regional Hearing Clerk, United States Environmental Protection Agency, Region 2.

Date: 22 %4&5 //m.g/CFW
New York, New York Slgnature of Sender]

[NOTE: must be over 18]
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CERTIFIED MAIL - RETURN RECEIPT REQUESTED
Article Number: 7003 2260 000_0 3250 5986

Wanda E. Garcia Hernandez, Director
~ Water Quality Area
* Environmental Quality Board
1308 Ponce de Ledn Avenue, PR-8838
Sector El Cinco
Rio Piedras, PR 00928

Re:  In the matter of José Lopez Roig, President, Estancias de Siervas de Maria, Inc.
Proceeding to Assess a Class II Civil Administrative Penalty
Under Section 309(g) of the Clean Water Act, 33 U.S.C. §1319(g)
NPDES No. PRU200900
Docket No. CWA-02-2006-3415

Dear Ms. Garcia:

Enclosed is a copy of the "Administrative Complaint, Findings of Violation, Notice of Proposed
Assessment of a Civil Penalty, and Notice of Opportunity to Request a Hearing Thereon",
hereinafter referred to as the "Complaint", which the United States Environmental Protectlon
Agency (EPA) has issued to José Lopez Roig, President, Estancias de Siervas de Maria, Inc.
pursuant to §309(g) of the Clean Water Act (Act), 33 U.S.C. §1319(g). EPA has issued the
Complaint to begin the process to assess administratively a Class II civil penalty of $97,000
against Respondent for violations of the Act. Because the violations have occurred in the
Commonwealth of Puerto Rico, EPA is offering an opportunity for you to confer with us
regarding the proposed assessment. *

You may confer with me at (212) 637-4000. A copy of the Consolidated Rules of Practice -
Governing the Administrative Assessment of Civil Penalties, Issuance of Compliance or
Corrective Action Orders, and the Revocation, Termination or Suspension of Permits™) (40
C.F.R. Part 22), is enclosed for your reference.

Sincerely,
0Ll

Dore LaPosta, Director
Division of Enforcement and Compliance Assistance

Enclosures

Internet Address (URL) o http://www.epa.gov
Recycled/Recyclable « Printed with Vegetable Oll Based Inks on Recycled Paper (Minimum 50% Postconsumer content)




bee:  Karen Maples, Regional Hearing Clerk (w/o enclosures)
Teresita Rodriguez, CEPD/ESB (w/o enclosures)
Caribbean Sect File (w/o enclosures)
Eduardo Gonzalez, ORC (w/o enclosures)
Christy Arvizu (w/o enclosures)

G:\USER\SHARE\DECADIV\DECA-WCB\C OMPLIANCE SECTION\2006 Administrative
Orders\Estancias de Siervas de Maria\Estancias de Siervas de Maria APO letter 7.27.06.doc
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION2
290 BROADWAY
NEW YORK, NY 10007-1866
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AUG -3 2006

CERTIFIED MAIL - RETURN RECEIPT REQUESTED
Article Number: 7003 2260 0000 3250 5979

José Lopez Roig, President

Estancias de Siervas de Maria, Inc.

MSC 1006

HC-04 Box 44374 |
Bo. San Salvador ; ‘ i
Caguas, PR 00725 ‘ }

Re: _Inthe matter of José Lépez Roig, President, Estancias de Siervas de Maria, Inc.
Proceeding to Assess a Class II Civil Administrative Penalty
‘Under Section 309(g) of the Clean Water Act, 33 U.S.C. §1319(g)
Docket No. CWA-02-2006-3415

Dear Mr. Roig:

Enclosed is a document entitled “Administrative Complaint, Findings of Violation, Notice of
Proposed Assessment of an Administrative Penalty, and Notice of Opportunity to Request a
Hearing” (Complaint). The United States Environmental Protection Agency (EPA) has issued
this Complaint against you as a result of our determination that you violated Section 301 of the
Clean Water Act (Act), 33 U.S.C. §1311, for failure to obtain a National Pollutant Discharge
Elimination System (NPDES) Permit for storm water discharges associated with construction
activities at PR 931, Km. 4.3, Navarro Ward, Gurabo, Puerto Rico. This Complaint is filed
pursuant to the authority contained in §309(g) of the Act, 33 U.S.C. §1319(g). The Complaint
proposes that a penalty of $97,000.00 be assessed against you for the violations.

The Complaint has been filed with the EPA, Region 2, Regional Hearing Clerk. Also enclosed is
a copy of the “Consolidated Rules of Practice Governing the Administrative Assessment of Civil
Penalties, Issuance of Compliance or Corrective Action Orders, and the Revocation, Termination
or Suspension of Permits”” (CROP), 40 CFR Part 22, Wthh describes the procedures which EPA

will follow in this penalty assessment proceeding.

This Complaint includes a Proposed Civil Administrative Penalty and a Notice of Opportunity to
Request a Hearing. You have the right to request a hearing to contest any allegations set forth in
the Complaint or to contest the appropriateness of the proposed penalty. Please pay particular
attention to the section in the Complaint entitled "Notice of Opportunity to Request a Hearing,"
and the requirements for filing an Answer to the Complaint in §22.15. You have the right to be

~ represented by an attorney, or to represent yourself at any stage of these proceedings. Any

hearing will be conducted in accordance with the CROP. If you wish to contest the allegations in
the Complaint or the penalty proposed in the Complaint, you must file a Response within thirty

Internet Address (URL) ¢ http://www.epa.gov
Recycled/Recyclable ¢ Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 50% Postconsumer content)




(30) days of receipt of the enclosed Complaint to the EPA Reglonal Hearmg Clerk at the
following address:

Regional Hearing Clerk
U.S. Environmental Protection Agency
~ 290 Broadway - 16th Floor
New York, New York 10007-1866

If you do not file an Answer by the applicable deadhne you will waive your rlght to a hearing
and EPA may file a motion for a default judgment against you. Each allegation in the Complaint
will be deemed to be admitted as true by you, and you will have waived your right to be notified
of any Agency proceedings that occur before a civil penalty may be imposed. Ifa default order is
entered, the entire penalty may be assessed without further proceedings.

If you wish to resolve this proceeding by paying the penalty proposed in the Complaint in full,
please follow the Instructions for Paying Penalty in Section VII of the Complaint. Please be
informed that EPA may not accept payment in full in resolution of this proceeding until at least

10 days after the close of the public comment period for this proceeding. Such date will be 40

days after publication of a legal notice of this proceeding.

Whether or not you request a formal hearing, you may informally confer with EPA concerning
the alleged violations and the amount of the proposed penalty. EPA encourages all parties
against whom it files a Complaint to pursue the possibility of settlement as a result of such -
informal settlement conference with the Agency. An attorney from the Agency’s Office of

~ Regional Counsel will normally be present at any informal conference. Please note thata request

for an informal conference does not substitute for a written Answer or affect what a Respondent
may choose to say in an Answer, nor does it extend the thirty (30) days by which a Respondent
must file an Answer requesting a hearing. Any hearing held in this matter will be conducted in
accordance with the CROP. The EPA also encourages the use of Supplemental Environmental
Projects (SEPs), where appropriate, as part of the settlement. Enclosed is a copy of the Final
EPA Supplemental Environmental Projects Policy (May 1, 1998) for your consideration.

For your information, I am enclosing an Information Sheet which may be helpful if you are a

small business as defined at 13 C.F.R. 121.201, in obtaining compliance assistance or if you wish
to comment on this action to the Small Business and Agriculture Regulatory Enforcement
Ombudsman and Regional Fairness Board. :

Should you have any questions concerning this matter, please feel free to contact Murray Lantner at
(212) 637-3976. »

Sincerely,

DML

Dore LaPosta, Director
Division of Enforcement and Compliance Assistance




' Enclosures
1.
2.
3.
4.

cc: Wanda E. Garcia Hernandez, Director, Water Quality Area, EQB

Complaint

Consolidated Rules of Practice
Supplemental Environmental Projects
Information for Small Business




bee:  Karen Maples, Regional Hearing Clerk (w/original complaint and enclosures)
Patrick Harvey, DECA/CAPS (w/enclosures) and PCS Coding Sheet
Eduardo Gonzalez, ORC (w/enclosures)
Teresita Rodriguez, CEPD (w/enclosures)
WCB File (w/ enclosures) '
C. Arvizu (w/enclosures)

G:\USER\SHARE\DECADIV\DECA-WCB\COMPLIANCE SECTION\2006 Administrative
Orders\Estancias de Siervas de Maria\Estancias de Siervas de Maria APO letter 7.27.06.doc




| UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION 2 |
WATER COMPLIANCE BRANCH

MEMORANDUM

pate:  C 3 05

SUBJECT: Administrative Penalty Assessment - Class I :
Case Name — José Lopez Roig, President, Estancias de Siervas de Maria, Inc.

Docket Number - CWA-02-2006-3415
Unauthorized Discharge Permit PRU200900

FROM: Christy Arvizu, Environmental Scientist U%Q/
Water Compliance Branch

TO: Case File

(A) Facility Description

1. Facility — Estancias de Siervas de Maria
2. Location — PR-931 Km. 4.3 in Gurabo, Puerto Rico
3. Standard Industrial Classification (SIC) Code - SIC code 1520
4. Owner ~ José Lopez Roig, President

: Estancias de Siervas de Maria, Inc.
5. Operator—  José Ldpez Roig, President

Estancias de Siervas de Maria, Inc.

6. Receiving water — Rio Grande de Loiza

I'have determined an appropriate proposed penalty for assessment against José Lopez Roig,
President, Estancias de Siervas de Maria, Inc. (“Respondent”) for violations of the Clean Water
Act (“Act” or “CWA?”) for discharges of storm water associated with construction activities at
PR 931, Km. 4.3, Navarro Ward, Puerto Rico. Respondent owns and operates a construction site
(“the site”) entitled “Estancias de Siervas de Maria Residential Project” (“the project’”) which
discharges storm water into the Rio Grande de Loiza. The project involves the construction of a
residential housing development on approximately 19.5 acres (20 Cuerdas) of land. Respondent
failed to obtain a NPDES permit for discharges of storm water at the site in violation of Section
301 of the Clean Water Act (CWA). The proposed penalty was determined using the followmg
application of the statutory factors in §309(g) of the Act.

(B) Nature, Circumstances, Extent and Gravity of the Violation

EPA conducted a Compliance Evaluation Inspection (“CEI”) at the site on March 17, 2005. Asa
result of the CEI, EPA determined that Respondent failed to obtain coverage under the “NPDES
General Permit for Discharges from Large and Small Construction Activities” (Permit No.
PRR100000) (“CGP”) for discharges of storm water associated with construction activities at the
site. Respondent commenced construction activity at the site prior to May 2000. To date,

- Respondent has not obtained a NPDES permit for discharges of storm water at the site.




~ Pursuant to Sections 308 and 309(a) of the Act, 33 U.S.C. §§1318 and 1319(a), on May 18,

2005, EPA issued an Administrative Order and Request for Information (CWA-02-2005-3216)

(AO) to Respondent and to T&T Engineering, hired by Estancias de Siervas de Maria to serve as

a project engineer, as a representative from T&T was present at the site during' EPA’s inspection

on March 17, 2005. The AO required the following with respect to the construction site: that a

- Notice of Intent (NOI) to be covered under the CGP be submitted; that a storm water pollution

prevention plan (SWPPP) be developed, submitted and implemented; and that additional o
information regarding the construction site be provided.

In a letter to EPA dated June 20, 2005, Respondent stated that the AO should not have been
issued to him. '

On September 8, 2005, EPA issued an Order to Show Cause, CWA-02-2005-3243, to -
Respondent. The Order required Respondent to meet with EPA on October 12, 2005.

EPA spoke with Respondent via telephone on October 3, 2005 in regard to the Administrative

" Order CWA-02-2005-3216 and the Show Cause Order CWA-02-2005-3243. As a follow-up to
the call, Respondent sent a letter to EPA dated October 5, 2005, acknowledging receipt of the
Show Cause Order and certified that as of June 2004, no clearing, grading, or excavation
activities had taken place at the site. Respondent also indicated that a copy of the Storm Water

_ Pollution Prevention Plan (SWPPP) would be submitted within ten days, and that a NOI would

" be submitted within three days of certifying that the SWPPP had been implemented. Respondent
requested that EPA postpone the Show Cause meeting to allow them to gather the materials
needed to prepare accordingly. '

By letter dated October 18, 2005, Respondent enclosed a copy of the site’s Sedimentation and
Erosion Control Program. However, this document is not equivalent to the required Storm Water
Pollution Prevention Plan. Furthermore, EPA has photographs of the site which demonstrate that
there were periods of time in which there were loose erodible soils adjacent to the stream and
there were no storm water erosion controls in place. .‘

By letter dated November 2, 2005, EPA informed Respondent that the Show Cause meeting was
rescheduled to November 17, 2005. EPA informed Respondent that there were deficiencies with
Respondent’s submittals and that EPA had not yet received a copy of the Storm Water Pollution
Prevention Plan (SWPPP). On November 17, 2005, Respondent notified EPA that he was
unable to come to the Show Cause meeting due to illness. - There was no further follow-up from
the Respondent.

On March 9, 2006, EPA spoke with Mr. Jesus Fontanes of T&T Engineering regarding the status
of the site. T&T Engineering indicated that it was not involved with the construction activity at
the site; it was involved with some permitting issues only. T&T Engineering informed EPA that
the grading work was done by the Respondent and that the general contractor for construction of
the homes on the property is Royal Construction. :

To date, Respondent has not fully complied with all of the requirements of the Order. However,
construction at the site is over 90% completed (per conversation with Mr. Jesus Fontanes of T&T
Engineering on March 9, 2006). ‘

Estancias de Siervas dz Maria, Inc. 2
CWA-02-2006-3415




Gravity (Seriousness of the Violation)

Respondent’s failure to comply with the CWA, NPDES regulations, the Administrative Order
and Show Cause Order demonstrates the Respondent’s recalcitrance and hinders the
implementation of the NPDES program and negates the benefits of this program, such as
protecting the water quality of the Rio Grande de Loiza, which is a public water supply.
Respondent’s violations are serious and have an indirect effect on human health and direct effect
on the environment. EPA’s requirement that certain industrial facilities obtain permits is
designed to reduce or minimize the discharge of pollutants which impair or degrade the water
quality of receiving waters. Furthermore, Respondent’s failure to comply with the
Administrative Order (AO) and Request for Information and Order to Show Cause 1mpedes
implementation of the NPDES program and EPA’s ability to carry out its duties to protect the
environment,

Storm water can wash nutrients, metals, oils, and other substances associated with construction
activities into surface waters. The concentration of contaminants in this runoff depends on the
extent of the source, the type of contaminant, the intensity and duration of a storm, and the
timing between storms. Highest contaminant concentrations are generally found in the first flush
of runoff that is generated at the beginning of a storm. This could increase the loadings of
pollutants to the receiving water. High suspended solids in streams can disturb nesting sites for
fish and aquatic invertebrates, increase turbidity and limit the growth of aquatic plants.

A SWPPP must be developed for each construction site covered by the CGP. The SWPPP is
tailored to site-specific conditions and designed with the goal of controlling the amount of
pollutants in storm water discharges from the site. The permit requires that the SWPPP contain a
description of potentlal pollutant sources and a description of the measures and controls used to
prevent or minimize pollution of storm water. |

Storm water runoff becomes polluted by picking up soil particles and other pollutants from
construction materials as it flows over surfaces where construction activities are occurring.
Requiring certain construction sites to apply for NPDES storm water permits provides a way for
States and EPA Regions to monitor and manage these discharges, and reduce or ultimately
eliminate the amount of pollutants present in them. Thus, Respondent’s lack of obtaining a
Permit and implementing storm water erosion controls posed a potential harm to the Rio Grande
de Loiza.

Proposed Gravity Component

Based on the above and taking into consideration the length of the violations, the threats to the
receiving water and human health, the importance of compliance and seriousness of the
violations, as well as the Respondent’s demonstrated recalcitrance by not adequately responding
to the Administrative Order and the Show Cause Order, I have determined t:hat a gravity
component of $84,322 should be assessed against the Respondent.

(C) Prior History of Such Violations

EPA is not aware of previous violations of the CWA by Respondent.

" Estancias de Siervas de Maria, Inc. } 3
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(D) D‘egr‘ee of Culpability

Respondent should have been aware of the requirement to obtain a permit prior to the
commencement of construction activities at the Site. Respondent was informed of the need to
obtain coverage under the Construction General Permit and to develop a SWPPP during EPA’s
March 2005 inspection and again in the Administrative Order issued to Respondent in May of
2005 and the Show Cause Order issued in September 2005. EPA contacted Respondent in
September, October and November 2005 and further informed him of the requirement to obtain a
permit and develop a SWPPP. '

(E) Economic Benefit

~ Respondent incurred an economic benefit of $12,678 as a result of Respondent’s failure to obtain
permit coverage for the site.

Table 1: Summary of Economic Benefit Calculations
Data based on Information Provided by EPA’s CEI Report dated 4/26/05
Description of Project Cost of Noncompliaﬁce Compliance Type of Source of
. BEN .

Projects Date Date Cost Info
SWPPP & Site Map $7,500.00 6/1/2001 5/8/2006 | One Time - BPJ
‘BMP Implementation $5,000.00 6/1/2001 5/8/2006 | Capital BP)
Failure to do site )
inspections & .
install/maintain BMPs $3,000.00 | 6/1/2001 5/8/2006 | Annual BPJ
BEN Result $12,678.00

Dates of non-compliance were based on EPA’s March 17, 2005 CEI. Respondent did not
provide cost information as required, so the cost data was derived by Best Professional
Judgment, based on information at other construction sites.

(F) Litigation Considerations

No adjustments for litigation considerations are being made at this time.

(G) Ability to Pay

Presently, EPA possesses no information related to Respondent’s inability to pay.

(H) Recommendations

" In conclusion, the application of the statutory factors in §309(g) fully supports the proposed
penalty of $97,000.

Estancias de Siervas de Maria, Inc. ‘ 1 4
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bee: - Karen Maples, Regional Hearing Clerk
Doug McKenna, Branch Chief DECA-WCB
Henry Mazzucca, DECA-WCB
Eduardo Gonzalez, ORC
Murray Lantner, DECA-WCB
Christy Arvizu, DECA-WCB
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DATE:

UBJECT:

FROM:

TO:

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 2

AG 3 2006

Public Notice |
Doughlas McKenna, Chie
Water Compliance Br ch ’ N

Patrick J. Harvey, Chief
Compliance Assistance and Program Support Branch

Please provide a Public Notice number for the attached Public Notice for the Proposed
Administrative Penalty Assessment and Opportunity to Comment for José Lopez Roig,
President, Estancias de Siervas de Maria, Inc., CWA-02-2006-3415, to ensure that this is public
noticed appropriately on the EPA web site.

Should you have any questions, please feel free to contact Murray Lantner at 212-637-3976.

Attachment

bee: Karen Maples, Regional Hearing Clerk
Hank Mazzucca, DECA-WCB
Christy Arvizu, DECA-WCB
NPDES Team Enforcement Reading File

G:\USER\SHARE\DECADIV\DECA-WCB\COMPLIANCE SECTION\2006
ADMINISTRATIVE ORDERS\ESTANCIAS DE SIERVAS DE
MARIA\ESTANCIAS PUBLIC NOTICE UPDATED ML.DOC

EGION Il FORM 1320-1 (9/85)




PUBLIC NOTICE:

NOTICE OF PROPOSED ADMINISTRATIVE PENALTY ASSESSMENTS AND
OPPORTUNITY TO COMMENT '

AGENCY: United States Environmental Prolecuon Agency (EPA)
Region 2
290 Broadway
New York, NY 10007

ACTION: Notice of Proposed Administrative Penalty Assessments and Opportunity to -
Comment

SUMMARY: EPA is providing notice of a proposed administrative penalty assessment for
alleged violations of the Clean Water Act (Act). EPA is also providing notice of opportunity to
comment on the proposed penalty assessment. '

Under 33 U.S.C. §1319(g), EPA is authorized to issue Orders assessing civil penalties for
various violations of the Act. EPA may issue such Orders after the commencement of a Class 1

or Class II penalty proceeding. EPA provides Public Notlce of the proposed assessment pursuant
to 33 U.S.C. §1319(g)(4)(A)»

Administrative civil penalty proceedings are conducted under EPA's “Consolidated Rules of
Practice Governing The Administrative Assessment of Civil Penalties, Issuance of Compliance
or Corrective Action Orders and the Revocation Termination or Suspension of Permits”, 40 CFR
Part 22. The procedures through which the public may submit written comment on a proposed
administrative penalty action or participate in an administrative penalty proceeding, and the
procedures by which a Respondent may request a Hearing, are set forth in the Consolidated
Rules. The deadline for submitting public comment on this administrative civil penalty
proceeding is thirty (30) days after issuance of this Public Notice.

On date identified below, EPA commenced the following administrative action for the
assessment of administrative civil penalties: In the matter of Jose Lopez Roig, President,
Estancias de Siervas de Maria, Inc, MSC 1006, NC-04 Box 4374, Barrio San Salvador,
Caguas, Puerto Rico 00725, The Owner and Operator of a residential construction site. Docket
No. CWA-02-2006-3415; Filed on with Regional Hearing Clerk Karen Maples,

EPA Region 2, 290 Broadway, 16th Floor, New York, New York 10007 (212) 637-3110;
Proposed Penalty: $97,000 for failure to obtain the required NPDES General Permit for Storm
Water Discharges from Construction Activities pursuant to Sections 301 and 402 of the Act at

the 19.5 acre, Estancias de Siervas de Maria, single family home construction site located at PR-
931 Km. 4.3, Gurabo, PR.




FOR FURTHER INFORMATION: Persons wishing to receive a copy of EPA's Consolidated-
Rules, or review documents filed in these proceedings, comment upon the proposed assessments,
or otherwise participate in any of the proceedings, should contact the Regional Hearing Karen
Maples, EPA Region 2, 290 Broadway, 16th Floor, New York, New York 10007 (212) 637-
3110. Unless otherwise noted, the administrative record for these proceedings islocated in the
EPA Regional Office identified above, and the files will be open for public inspection during
normal business hours. All information submitted by the Respondent is available as part of the
administrative record, subject to provisions of law restricting public disclosure of confidential
information. ' ‘ o

Dated: = Dore Laposta, Director
Division of Enforcement and
Compliance Assistance




UNITED STATES

ENVIRONMENTAL PROTECTION AGENCY, . .. ./ 7,
REGION 2 e O IS Y "Gg
IN THE MATTER OF: oy APPEALS B0ARY 43,%

Proceeding to Assess A Class II

José Lopez-Roi
p 0 Administrative Penalty

President,

Proceeding pursuant to Section 309(g) of the

nd
! Clean Water Act, 33 \U.S.C. §1319(g)

' Estancias de Siervas de Maria, Inc.
stancias e Siervas de Maria, Inc Docket NO. CWA-02-2006-3415

MSC 1006, HC-04 Box 44374
Bo. San Salvador
Caguas, Puerto Rico 00725

Respondent.

MOTION FOR ENTRY OF DEFAULT AND INITIAL DECISION OF PRESIDIN G
OFFICER

Counsel for the United States Environmental Protection Agency (“EPA” or “Complainant”),
respectfully submits the instant Motion for Entry of Default and Initial Decision Of Presiding
Officer against Estancias de Siervas de Maria, Inc. and its president Mr. José Lopez-Roig
(“Respondents™).

L Introduction

1. On August 3, 2006, Complainant issued to the Estancias de Siervas de Maria, Inc. and
Jose Lopez-Roig (‘“Respondents”) a Complaint, Findings of Violation, Notice of
Proposed Assessment of a Civil Penalty, and Notice of Opportunity to Request a Hearing
(“Complaint”)' proposing the assessment of an administrative penalty of Ninety-Seven
Thousand Dollars ($97,000) for Respondent’s failure to comply with the Clean Water
Act (“CWA?” or the “Act™), 33 U.S.C. §§ 1251 et al.

2. The Complaint specifically charges Respondent with discharging industrial storm water
associated with construction activities into the Rio Grande de Loiza River, in Puerto »
Rico, without a National Pollution Discharge Elimination System (“NPDES”) permit, in
violation of Sections 301 and 402 of the Act, 33 U.S.C. §1301 and §1342.

11, Statutory and Regulatory Authority

3. Section 301(a) of the CWA, 33.S.C. § 1311(a), prohibits the discharge of pollutants by

1 Please see Attachment 1, copy of the Complaiﬁt.




10.

11.

12.

13.

any person into navigable waters except in compliance with, ambng other things, a
NPDES permit issued pursuant to Section 402 of the CWA, 33 U.S.C. § 1342.

"Discharge of a pollutant" means any addition of any pollutant to navigable waters from
any point source, pursuant to Section 502(12) of the Act, 33 U.S.C. §1362(12).

"Person" includes an individual, corporation, partnership or association, ,pursuant to
Section 502(5) of the Act, 33 U.S.C. §1362(5). :

“Pollutant" includes solid waste, dredged spoil, rock, sand, cellar dirt, sewage, sewage
sludge [...] and industrial, municipal and agricultural waste discharged into water,
pursuant to Section 502(6) of the Act, 33 U.S.C. §1362(6).

"Navigable waters" include the waters of the United States pursuant to Section 502(7) of
the Act, 33 U.S.C. §1362(7). “Waters of the United States” include, but are not limited
to, waters which are currently used or may be susceptible to use in interstate or foreign
commerce, including all waters which are subject to the ebb and flow of the tide and
including wetlands, rivers, streams (including intermittent streams). See 40 CFR §122.2.

"Point source" means any discernible, confined and discrete conveyance, including but
not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container,
rolling stock, concentrated animal feeding operation, or vessel or other floating craft,
from which pollutants are or may be discharged, [...] pursuant to Section 502 (14) of the
Act, 33 U.S.C. §1362(14). L '

Section 402(a) of the CWA, 33 U.S.C. § 1342(a) provides the Administrator of the EPA
(“Administrator’”’) with authority to issue a NPDES permit that authorizes the discharge
of pollutants into waters of the United States, provided that all discharges meet the
applicable requirements of Section 301 of the CWA, 33 U.S.C. § 1311, or such other
conditions as the Administrator determines are necessary to carry out the provisions of
the CWA.

Section 402(p) of the Act, 33 U.S.C. § 1342(p), requires a permit with respect to
stormwater discharges associated with industrial activity. .

Under Section 402 of the CWA, 33 U.S.C. §§ 1342, on November 15, 1990, the
Administrator promulgated regulations relating to the control of storm water discharges,
at 40 C.F.R. § 122.26. :

Under 40 C.F.R. § 122.26 (a)(1)(ii) and (c)(1) dischargers of storm water associated with
industrial activity are required to apply for an individual permit or seek coverage under a
promulgated storm water general permit.

40 CFR 122.26(b)(14)(x) defines “storm water discharge associated with industrial
activity” to include construction activity including clearing, grading and excavating

2




activities, that result in the disturbance of more than five acres of land.

EPA issued the “NPDES General Permit for Discharges from Large and Small
Construction Activities” (Permit No. PRR100000) (“CGP”) on July 1, 2003. This permit
was published in the Federal Register (68 FR 39087). It became effective on July 1,
2003 and it expires on July 1, 2008. Prior to the issuance of the 2003 CGP, the 1998
CGP, published in the Federal Register on February 17, 1998 was effective.

Mr. José Lopez-Roig is the president of Estancias Siervas de Maria, Inc., a corporation
doing business in the Commonwealth of Puerto Rico.

From August 1, 2001 through July 25, 2006 Respondents owned a construction site (“the
Site”’) of approximately 19.5 acres Wthh was 1ocated at PR State Road 931, Km. 4.3,
At the Site, Respondents operated and engaged in the construction activity consisting of a

residential housing development known as “Estancias de Siervas de Maria”.

The Respondents’ construction activity referenced in paragraph 17 above involved earth

" clearing, grading and excavation activities which resulted in the disturbance of more than

On March 17, 2005, EPA conducted a Compliaﬁce Evaluation Inspection (CEI) at the
a. The Respondents were engaged in the construction activity described in
paragraphs 16 and 17, above; and,

b. The Respondents did not have a NPDES perrmt for its stormwater discharges
associated with industrial activity.’

The Site is adjacent to an unnamed stream which discharges into the Rio Grande de
Loiza river, which then d1scharges into the Atlantic Ocean, a navigable waters of the

From August 1, 2001 through July 25, 2006, all relevant times, Respondents did not

Please see attachment 2, copy of EPA’s Memorandum dated November 16, 2007 at page 1.

Please see attachment 3, copy of EPA’s Water Compliance knspection Report.

14,
1. Findings of Fact
15.
16.
- Navarro Ward, Gurabo, Puerto Rico. ?

17.
18.

five acres of total land area.
19.

Site and found that:
20.

U.S.*
21.
2
3
4

Please see attachment 2, copy of EPA’s Memorandum dated November 16, 2007 at page 1.
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apply for or obtain a NPDES permit for the construction activity at the Site.’

Respondents are “persons” within the meaning of Section 502(5) of the CWA, 33 US.C.

Respondents’ construction activity disturbed more than five acres of total land area at the
Site, and therefore falls within the purview of 40 C.F.R. §122.26(b)(14)(x).

The construction activity at the Site created storm water discharges which constitute a
"discharge of a pollutant" within the meaning of Section 502( 12) of the Act, 33 U.S.C.

Respondents’ discharges are and were at all relevant times, a point source as defined in
Section 502¢(14) of the CWA, 33 U.S.C § 1362(14).

The Rio Grande de Loiza River, located in the Commonwealth of Puerto Rico, and which
discharges into the Atlantic Ocean, is a navigable waters of the United States within the
meaning of Section 502(7) of the Act, 33 U.S.C. §1362(7).

Respondents conducted an industrial activity at the Site without complying with Section
402(p) of the Act, 33 U.S.C. § 1342(p), which requires obtaining a NPDES permit for
construction activity that disturbs more than five acres of total land area, as required by

~ Respondents’ discharge of stormwater associated with industrial activity without a

NPDES permit constituted an unlawful discharge of pollutants in violation of Section
301(a) of the Act, 33 U.S.C. §1311(a).

Respondents’ failure to obtain permit coverage for its storm water discharges and failure
to operate pursuant to such permit violated 40 C.F.R. § 122.26 and Sections 301 and 402
of the CWA, 33 U.S.C. §§ 1311 and 1342.

The allegations of Paragraphs 1 through 29, above, are realleged and ﬁ,llly incorporated

IV. Findings of Vlolatlon
22.
§1362(5).
23,
24,
§1362(12).
25.
26.
27.
40 C.FR. §122.26 (b)(14)(x).
28.
29.
V. - Grounds for Entry of Default
30.
herein by reference.
5

Please see Attachment 4, copy of print out of EPA’s NPDES database that indicates no results for
Respondents’ application for a NPDES permit.




First Service of the Complaint

31. ~ On August 3, 2006 EPA issued the. Complamt based on the aforementioned findings of
violations. .

32. Respondent was served with a copy of the Complamt by certified mail return receipt -
requested.®.

33, Respondents received the Complaint in Caguas, Puerto Rico on August 11, 2006.”

- 34. Respondents had 30 days from the date on which they recelved the Complaint, to file
their answer.®

35. . Pursuant to 40 C.F.R. Part 22.15, Respondents were reduired to file their answer to the
Complaint on or before September 11, 2006 (30 days after August 11, 2006).

36.  Respondents failed to respond to the Complaint, within the 30- day period prov1ded by 40
C.F.R. Part 22.15. v :

Second Service. of the Comblaint

37. On November 7, 2006, Complainant once again forwarded the Complaint to
Respondents, advising Respondents that: :

(a) they had the right to request a hearing to contest any allegations set forth
in the Complaint or to contest the appropriateness of the proposed penalty;

(b) the Complaint had a section regarding the requirements for filing an
Answer to the Complaint;

(c) they had the right to be represented by an attorney, or to represent
themselves at any stage of the proceedings; and that,

6 Please see Attachment 5, copy of the Complaint’s Certificate of Service, and,
see Attachment 6 Copy of EPA’s cover letter addressing the Complaint to the Respondents.

7 EPA obtained confirmation that the U.S. Postal Service delivered the Complaint. Please see Attachment 7
copy of the print out of the Track & Confirm system, provided by the U.S. Postal Service. .

8 Please see 40 C.F.R. Parts 22.7 (¢ ) and 22.15 (Consolidated Rules of Practice Governing the

Administrative Assessment of Civil Penalties, Issuance of Compliance or Corrective Action Orders, and
Revocations, Termination or Suspension of Permits” (CROP), 40 C.F.R. Part 22.)
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38.

39.

VL

40.
41.
42.

43.

(d) any hearing would be conducted in accordance with the CROP, 40 CFR
Part 22.°

On November 14, 2006, the aforementioned letter was delivered in Caguas, Puerto
Rico."? .

Complainant twice duly notified Respondents of its right to file an answer within 30 days
after service of the Complaint. Complainant provided notice to Respondent through:

A. The cover letter attached to the Complaint;
B. the Complaint;
C. a copy of the CROP, 40 C.F.R. Part 22.

Relief Requested

The allegations of Paragraphs 1 through 39, above, are realleged and fully 1ncorporated
herein by reference.

EPA seeks that the Respondents be found in default because Respondents failed to file a
timely answer to the Complaint as provided in 40 C.F.R. §22.17(a).

40 C.F.R. §22.17(a) provides in part: “A party may be found to be in default: after
motion, upon failure to file a timely answer to the complaint...”

Pursuant to 40 CFR §22.17, Complainant seekS'

a. that the Presiding Officer find the Respondents to be in default and therefore that
a Default Order against Respondents be entered;

b. that the allegations in the Complaint be admitted as facts which shall not be
subject to challenge by Respondents'!; and,

c. that the Presiding Officer issue an Initial Decision resolving all issues and claims
in the instant proceeding including the assessment of a penalty in the amount of

9

10

Please see Attachment 8, letter dated November 7, 2006.

Please see Attachment 9, copy of the the U.S. Postal Service return-receipt which confirms delivery of the

November 7, 2006 letter and copy of the print out of the Track & Confirm system, provided by the U.S. Postal

- Service.
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Pursuant to 40 CFR §22.17(a), “Default by respondent constitutes, for purposes of the pendiﬁg proceeding

only, an admission of all facts alleged in the complaint and a waiver of Respondent’s right to contest such factual
allegations.”




Ninety-Seven Thousand Dollars ($97,000.00) as proposed in the Complaint."

VIL. Grounds for Imposition of Administrative Penalty

44.  EPA determined the proposed penalty after taking into account the statutory factors set
forth in Section 309(g)(3) of the Act, 33 U.S.C. §1319(g)(3) which include: the
seriousness of the violation(s), the prior history of such violation(s), the degree of
willfulness and/or negligence, the economic benefit obtained through non-compliance,
and the Respondent’s ability to pay in light of the information available at the time of the
issuance of the Complaint."

45.  Seriousness of the Violation/Risk to Public Health: Storm water can wash nutrients,
metals, oils, and other substances associated with construction activities into surface
waters. Requiring certain construction sites to apply for NPDES storm water permits
provides a way for States and EPA Regions to monitor and manage these discharges, and
reduce or ultimately eliminate the amount of pollutants present in them. EPA’s
requirement that certain industrial facilities obtain permits is designed to reduce or
minimize the discharge of pollutants which impair or degrade the water quality of
receiving waters. On May 18, 2005, EPA issued Respondents an Administrative Order
which required Respondents to submit a Notice of Intent to obtain coverage under the
NPDES permit.'"* On September 8, 2005, EPA issued Respondents an Order to Show
Cause requiring Respondent to meet with EPA."* Respondents failed to comply with the
Administrative Order and Show Cause Order. Respondents recalcitrance hinders the
implementation of the NPDES program and negates the benefits of this program, such as
protecting the water quality of the Rio Grande de Loiza, which is a public water supply.
Respondent’s violations are serious and have an indirect effect on human health and
direct effect on the environment. Furthermore, Respondent’s failure to comply with the
AO and Request for Information and Order to Show Cause impedes implementation of
the NPDES program and EPA’s ability to carry out its duties to protect the environment.

46.  Prior History of Violation: Respondent has a prior violation of the CWA, at the same
construction Site. On January 30, 2003, Respondent and EPA executed a Consent Order
~which concerned the discharge of fill material into the unnamed stream adjacent to the
Site. The EPA found the Respondents to be in violation of Section 301 of the Act for the

12 Pursuant to 40 CFR §22.17( ¢ ), “...If the order resolves all outstanding issues and claims in the
proceeding, it shall constitute the initial decision under these Consolidated Rules of Practice. The relief proposed
in the complaint or the motion for default shall be ordered unless the requested relief is clearly inconsistent with the
record of the proceeding or the Act.’

13 Please see attachment 2 , copy of EPA’s Memorandum dated November 6, 2007 at page 1.
14 Please see attachment 2, copy of EPA’s Memorandum dated November 16, 2007 at page 2.

15 Please see attachment 2, copy of EPA’s Memorandum dated November 16, 2007 at page 2.
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47.

48.

49.

VIIL

50.

discharge of polluténts conSisting of earthen fill material into waters of the U.S. without a
permit pursuant to Section 404 of the Act.’ :

Degree of Willfulness/Negligence of the Respondents: Respondents should have been
aware of the requirement to obtain a permit prior to the commencement of construction
activities at the Site. Respondents were informed of the need to obtain coverage under
the Construction General Permit and to develop a Storm Water Pollution Prevention Plan
(“SWPPP”) during EPA’s March 2005 inspection, in the AO issued to Respondent in

 May 2005, and in the Show Cause Order issued in September, 2005. Furthermore, EPA

contacted Respondents in September, October, and November, 2005 and further »
informed them of the requirement to obtain a permit and develop a SWPPP. Respondent
has chosen to remain in non-compliance.!’

Economic Benefit: The Respondent has an obligation under the law to obtain a NDPES
permit for storm water discharges which are considered a "discharge of a pollutant"
within the meaning of Section 502(12) of the Act, 33 U.S.C. §1362(12). The EPA’s
enforcement officer determined that Respondent incurred an economic benefit of Twelve
Thousand Six Hundred and Seventy Eight Dollars (§12,678) as a result of its failure to
obtain permit coverage for the site. The Respondent did not provide cost information as
required, so the cost data was derived by Best Professional Judgment, based on ’

" information at other construction sites.'®

Ability to Pay: Presently, EPA does not possess any information that is indicative of an
inability of the Respondent to pay the assessed penalty.

Prayer

The Complainant hereby submits the instant Motion and requests that the Presiding
Officer enter a Default Order and an Initial Decision providing the following:

(a) Finding the Respondents in default in the instant proceeding;
(b) Resolving all outstanding issues and claims in the instant proceeding.

©) Assessing a penalty for Ninety-Seven Thousand Dollars ($97,000.00) as
proposed in the Complaint . '

16

17

18

Please see attachment 2, copy of EPA’s Memorandum dated November 16, 2007 at page 6.
Please see attachment 2, copy of EPA's Memorandum dated November 16, 2007 at page 6.
Please see attachment 2, copy of EPA’s Memorandum dated November 16, 2007 at page 5.
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Respecti'tu submitted, U}N ew York New York this Z,Dday of December, 2007.

Ay ]

§ !; At
Cemmin // ‘“'”M/
Eduardo J. Gonzal@z z / f/ff

Assistant Reg10na1 Counsel
U.S. Environmental Protection Agency, Region 2
290 Broadway, 16™ F1.

New York, NY 10007

Tel. 212-637-3223, Fax. 212-637- 3202

Email address: gonzalez.eduardoj@epa.gov




UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

REGION 2
IN THE MATTER OF:
T . Proceeding to Assess A Class II
José Lépez-Roig ' Administrative Penalty
President _
Estancias de Siervas de Maria, INC. Proceeding pursuant to Section 309(g) of the

Clean Water Act, 33 U.S.C. §1319(g)

MSC 1006, HC-04 Box 44374
Bo. San Salvador Docket NO. CWA-02-2006-3415

Caguas, Puerto Rico 00725

Respondent.

CERTIFICATE OF SERVICE

I certify that, on the date noted below, I caused to be mailed a copy of the foregoing ‘Motion for
Entry of Default” to the following persons at the addresses listed below and in the followmg manner:

Copy by Hand: Helen S. Ferrara
: Regional Judicial Officer
U.S. Environmental Protection Agency
Region II
290 Broadway
New York, NY 10007-1866

Original and Copy by Hand: Karen Maples
Regional Hearing Clerk
U.S. Environmenta] Protection Agency
Region II
290 Broadway
. New York, NY 10007- 1866

Copy by Certified Mail/

Return Receipt Requested:
Estancias de Siervas de Maria, Inc.
Attn: José Lopez-Roig

MSC 10066 HC 04

Box 44374

Bo. San Salvador

Caguas, PR 00725

Date: bC’C ] ;0/ L7 /7 ' d’%«f“ \/W‘?Z@&za_/

New York, New York
.- Office of Regional Counsel
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- José Lépez-Roig ' ?% -
President ‘ : R e — =
Estancias de Siervas de o - DOCKET NO.
Maria, Inc. , CWA-02-2006-3415
MSC l006, HC-04 Box 44374
Bo. San Salvador
Caguas, PR 00725
PRU200900
Respondent
Proceeding pursuant to
Section 309(a) of the Clean
Water Act, 33 U.S.C. §1319(a)
ADMINISTRATIVE COMPLAINT
FINDINGS OF VIOLATION, NOTICE OF PROPQSED
ASSESSMENT OF AN ADMINISTRATIVE PENALTY, AND
NOTICE OF OPPORTUNITY TO REQUEST A HEARING
I. Statutory Authority and Jurisdictioq
1. This Administrative Complaint, Findings of Violation, Notice

of Proposed Assessment of an Administrative Penalty, and
Notice of Opportunity to Request a Hearing (Complaint) is
issued under the authority vested in the Administrator of
the U.S. Environmental Protection Agency (“EPA”) by Section
309(g) (2) (B) of the Clean Water Act (Act or CWA), 33 U.S5.C.
'§1319(g) (2) (B) . The Administrator has delegated this
authority to the Regional Administrator of EPA, Region 2,
who in turn has delegated it to the Director, Division of
Enforcement and Compliance Assistance (“DECA”) of EPA,
Region 2 (Complainant). e

2.  Ppursuant to Section 309(g) (2) (B) of the Act, and in
. accordance with the “Consolidated Rules of Practice

Governing the Administrative Assessment of Civil Penalties,
Issuance of Compliance or Corrective Action Orders, and the
Revocation, Termination or Suspension of Permits” (“CROP" ),
40 CFR Part 22, a copy of which is attached, Complainant
‘hereby requests that the Regional Administrator assess a
civil penalty against José Lépez Roig (“Respondent”) as a
result of Complainant’s determination that Respondent

In the matter of: Estancias de Siervas de Maria, Inc.
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discharged industrial storm water associated with
construction activities into the Rio Grande de Loiza River,
without a National Discharge Elimination Permit (“NPDES”)
permit, in violation of Section 301 and 402 of the Act, 33
U.S.C. §1301 and §1342.

Section 30l1(a) of the Act, 33 U.S.C. §1311l(a), provides in

' part that "Except as in compliance with this section and

sections [...] 1342, and 1344 [402, and 404] of the Act, the
discharge of any pollutant by any person shall be unlawful.

"Navigable waters" 1nclude the waters of the United States
pursuant to Section 502(7) of the Act, 33 U.S.C. §1362(7) .
“Waters of the United States” include, but are not limited
to, waters which are currently used or may be susceptible to
use in interstate or foreign commerce, including all waters
which are subject to the ebb and flow of the tide and
including wetlands, rivers, streams. - See 40 CFR §122. 2.

spollutant" includes solid waste, dredged spoil, rock, sand,
cellar dirt, sewage, sewage sludge [...] and industrial,

-municipal and agricultural waste discharged into water,

pursuant to Section 502(6) of the Act, 33 U.S.C. §1362(6).

"Point source" means any discernible, confined and discrete
conveyance, including but not limited to any pipe, ditch,

.channel, tunnel, conduit, well, discrete fissure, container,

rolling stock, concentrated animal feeding operation, or
vessel or other floating craft, from which pollutants are or
may be discharged, [...] pursuant to Section 502 (14) of the

Act, 33 U.S.C. §1362(14).

"Discharge of a pollutant" means any addition of any
pollutant to navigable waters from any point source,
pursuant to Section 502 (12) of the Act, 33 U.S.C. §1362(12).

"Person" includes an individual, corporation, partnership or
association, pursuant to Section 502 (5) of the Act, 33 :
U.5.C. §81362(5). ‘

~Section 402 of the Act, 33 U.S.C. §1342(a) (1), provides that

", .. the Administrator may, after opportunity for public
hearing, issue a permit for the discharge of any pollutant
- )

Section 402 (p) of the Act, 33 U.S.C. § 1342(p), requires a
permit with respect to a dlscharge assoc1ated with
industrial activity.

In the matter of: Estancias de Siervas de Maria, Inc.
CWA-~02-2006-3415 '




11.

12.

13.

14.

15
16.

17.

18.

19,

20.

21.

3

40 C.F.R. §122.26(b) (14) (x) defines “storm water discharge
associated with industrial activity” to include construction
activity including clearing, grading and excavation
activities, that results in the disturbance of more than one
acre of land.

EPA issued the “NPDES General Permit for Discharges from
Large ‘and Small Construction Activities” (Permit No. '
PRR100000) (“CGP”) on July 1, 2003. This permit was
published in the Federal Register (68 FR 39087). It became
effective on July 1, 2003 and it expires on July 1, 2008.
Prior to the issuance of the 2003 CGP, the 1998 CGP,

published in the Federal Register on February 17, 1998 was

effective.

IT. PFindings of Violation

Mr. José Lépez Roig (“Réspondentﬁ) is the president of
Estancias Siervas de Maria, Inc., a corporation duly
registered in the Commonwealth of Puerto Rico (“PR").

At all relevant times, Respondent owned, operated, and
engaged in construction activity of a residential housing
development at a construction site (“the Site”), known as
“Estancias de Siervas de Maria”.

Respondent’s Site is located at PR State Road 931, Km. 4.3,
Navarro Ward, Gurabo, Puerto Rico.

'Respondent commenced construction ‘activity at the Site on or
" before May 2000.

Oon March,17, 2005; EPA conducted a Compliance EvaluatiQn
Inspection (CEI) -at the Site and observed that Respondent -
was still engaging in the construction activity described in

paragraphs 14 and 15, above.

The construction activity at Respondent’s Site described in
paragraphs 14 and 15, above, involved earth clearing,
grading and excavation activities which resulted in the
disturbance of no less than five acres of total land area.

At all relevant times, Respondent discharged industrial

storm water associated with construction activity from the
Site into the Rio Grande de Loiza River.

At all relevant times, with respect to the storm water
discharges described in paragraph 19, above, Respondent did
not apply for or obtain a NPDES permit.

Respondent is a “person” within the meaning of Section
502(5) of the CWA, 33 U.S.C. §1362(5).

. In the matter of: Estancias de Siervas de Maria, Inc.
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22. Storm water discharges from Respondent’s Site, as described

’ ~in paragraph 20, above, are a "discharge of a pollutant"
within the meaning of Section 502(12) of the Act, 33 U.S.C.

§1362(12) .

23. The Rio Grande de Loiza River, located in the Commonwealth
of Puerto Rico, and which discharges into the Atlantic
Ocean, is a navigable water of the United States within the
meaning of Section 502(7) of the Act, 33 U.S.C. §1362(7).

24. Based on the above Findings of Violation, EPA finds that the
- Respondent discharged industrial storm water associated with
construction activities into the Rio Grande de Loiza River,
without a NPDES permit, in violation of Sections 301 and 402
of the Act, 33 U.S.C. §1301 and §1342. ‘

IIT. nNotice of Proposed Ordér Assegsing a Civil Penalty

Based on the foregoing Findings of Violation, and pursuant to the
authority of Section 309(g) of the Act, 33 U.S.C. §1319(g), and
the Debt Collection Improvement Act of 1996, EPA, Region 2 hereby
proposes to issue a Final Order Assessing Administrative -
Penalties (Final Order) to Respondent assessing a penalty of
$97,000. EPA determined the proposed penalty after taking into
account the applicable factors identified at Section 309(g) (3) of
the Act; 33 U.S.C. §1319(g) (3). EPA has taken account of the
nature, circumstances, extent and gravity of the violation (or
violations), Respondent’s prior compliance history, degree of
culpablllty, economic benefit or savings accruing to Respondent
by virtue of the violations, and Respondent’s ability to pay the
proposed penalty. Based on the Findings set forth above,
Respondent has been found to have violated the Act.

IV. Notice of Opportunity to Reggest a Hearing

1. Respondent may, within thirty (30) days of receipt of this
Complaint and as part of any Answer filed in this matter, request
a Hearing on the proposed civil penalty assessment and at the
Hearing may contest the factual allegations set forth in the
Findings of Violation contained in Section II above, and the
appropriateness of any penalty amount. The procedures for the
Hearing, if one is reqguested, are set out in the CROP, including

Subpart I thereof.

2. Be aware that should Respondent request a hearing on this
proposed penalty assessment, members of the public, to whom EPA
is obligated to give notice of this proposed action, will have a
right under Section 309(g) (4) (B) of the Act, 33 U.S.C.

§1319(g) (4) (B), to be heard and to present evidence on the

In. the matter of: Estancias de Siervas de Maria, Inc.
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appropriateness of the penalty assessment. Should Respondent not
reguest a hearing, EPA will issue a Final Order, and only members
of the public who submit timely comment on this proposal will
have an additional thirty - (30) days to petition EPA to set aside
the Final Order and to hold a hearing thereon. EPA will grant
the petition and will hold a hearing only if the petitioner's
evidence is material and was not con51dered by EPA in the
issuance of the Final Order. S '

V. Filing an Answer

ol If Respondent wishes to avoid -being found in default,

- Respondent must file a written Answer to this Complaint with the
Regional Hearing Clerk no later than thirty (30) days from the
date of receipt of this Complaint. EPA may make a motion

- pursuant to §22.17 of the CROP seeking a default order thirty
(30) days after Respondent’s receipt of the Complaint unless
Respondent files an Answer within that time. If a default order
is entered, the entire proposed penalty may be assessed without
further proceedings.

il

2. . "The Answer must clearly and dlrectly admit, deny or explaln'
each of the factual allegations contained in the Complaint with
respect to which Respondent has knowledge or clearly state that
'mRespondent has no knowledge as to particular factual allegatlons
in the Complaint. The Answer also shall state:

(A) The circumstances or arguments which are alleged to
: constitute grounds of any defense;

(B) The facts which Respondent disputes;

(C) = The basis for opposing the proposed rellef

(D) Whether a Hearing is requested.

3. Failures of Respondent to admit, ‘deny, or explain any
- material factual allegations in this Complaint shall constitute
admission of the allegatlon '

AYJVI. Filing of Documents

1. The Answer and any Hearihg Request and all subsequent
documents filed in this action should be sent to:

Regional Hearing Clerk
U.S. Environmental Protection Agency
290 Broadway - 1l6th Floor
New, York, New York 10007

2. A cdpy of the Answer, any Hearing Request and all
subsequent documents filed in this action shall‘be sent to:

In the matter of: Estancias de Siervas de Maria, Inc.
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-Eduardo J. Gonzalez, Esd.
Assistant Regional Counsel
Office of Regional Counsel
U.S. Environmental Protection Agency
290 Broadway, 16th Floor
New Yowkt NY 10007-1866

VII. Instructiong for Paying Penalty

1. As set forth in §22.18 of the CROP, Respondent may resolve
" these proceedings by payment of the proposed pénalty in full, and
by filing with the Regional Hearing Clerk, at the address
_provided below, a copy of the check or other instrument of
payment. Pursuant to §22.45(c) (3) of the CROP, opportunity for
such resolution of these proceedings is available to Respondent
no sooner than 10 days after the close of the 30-day public
comment period which commences upon publication of the Publlc
Notice of this proposed actlon S

2. To pay the proposed penalty in full, Respondent shall send a
cashier’s check or certified check in the amount of $157,500.00,
payable to the "Treasurer of the United States of Amerlca" The
check shall be identified with a notation of the name and docket
number of this case, set forth in the caption on the first page

of this document.

Such check shall be mailed to:

: EPA Reglon 2 (Regional Hearing Clerk)
P.O. Box 360188M :
Pittsburgh, Pennsylvania 15251

Respondent shall also send copies of such payment to:

Regional Hearing Clerk
- U.S. Environmental Protection Agency
290 Broadway, 1l6th Floor
New York, New York 10007

and to:

Eduardo J. Gonzalez, Esg.
Assistant Regional Counsel
Office of Regional Counsel
U.S. Environmental Protection Agency
290 Broadway, 1l6th Floor
New York, New York 10007-1866

In the matter of: Estancias de Siervas de Maria, Inc.
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3. . Upon receipt of payment in full, a Final Order shall be
issued. Payment by Respondent shall constitute a waiver of

Respondent’s rlghts to contest the allegations and to appeal the
- Final Order.

VIII. General Provisions

1. Respondent has a right to be represented by an attorney at

~any stage of these proceedings.

2. This Complaint does not constitute a waiver, suspension or

modification of the requirements of the Act, regulations
promulgated thereunder, or any applicable permit.

3. Neither assessment nor payment of an administrative civil
penalty pursuant to Section 309(g) of the Act, 33 U.S.C.
§1319(g), will affect Respondent’s continuing obligation to
comply with the Act, and with any separate Compliance Order
issued under Section‘309(a) of the Act 33 U.S.C. §1319(a), for
the violations alleged herein. c

. | |
ISSUED THIS 3 DAY OF ﬂj£9§£§t . 2006.

Dore LaPosta, Director

'Division of Enforcement and Compliance
Assistance ’

. U. 8. Environmental Protection Agency
Region 2

290 Broadway
New York, New York 10007

In the matter of: Estancias de Siervas de Marla, Inc.
CWA-02-2006-3415 2




UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION 2
WATER COMPLIANCE BRANCH '

MEMORANDUM

DATE: " November 16, 2007

SUBJECT: ~Administrative Penalty Assessment.- Class II
" Case Name — José Lopez Roig, Presxdent Estancias de Siervas de

Maria, Inc.
Docket Number - CWA-02-2006-3415
Unauthorlzed Discharge Permit PRU200900

FROM: Christy Arvizu, Environmental Scientist ;ﬂﬁ(
Water Compliance Branch c

TO: Case File

This memorandum serves to recommend an Administrative Class II penalty pursuant to
Section 309(g)(2)(B) of the Clean Water Act (the “Act”), 33 U.S.C. §1319(g)(2)(B),

against José Lopez Roig, President, Estancias de Siervas de Maria, Inc. (“Respondent”) - ’

after taking into account statutory factors i n Section 309(g)(3) of the Act, 33 US.C.
| §309(g)(3) |

Sect10n309(g)(3) of the Act states that EPA shall take into account the nature,
circumstances, extent, and gravity of the violation, or violations, and, with respect to the
violator, ability to pay, any prior history of such violations, the degree of culpability,
economic benefit or savings (if any) resulting from the violation and such other matters
as justice may require. In addition, EPA’s General Enforcement policies known as
GM21 and GM22, provide guidance on how to develop a medium specific penalty.

A. Facility Descrip’tion

Respondent owned and operated a construction site (“the site”) commercially
known as “Estancias de Siervas de Maria Residential Project” (“the project”)
which discharged storm water into the Rio Grande de Loiza. The project involved
the construction of a residential housing development on approximately 19.5
acres (20 Cuerdas) of land at PR-931 Km. 4.3 in Gurabo, Puerto. The site is
adjacent to an unnamed stream which discharges into the Rio Grande de Loiza,
which then discharges into the Atlantic Ocean, a water of the United States.

B. Calculation of the Proposed Penalty with Respect to the Violation

1. = Gravity
a. Nature — Respondent v1olated Sectlons 301, 308 and 402 of the Act.

José Lépez Roig, President, Estancias de Siervas de Maria, Inc.
Docket Number - CWA-02-2006-3415 ’
Page-1-




UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION 2
WATER COMPLIANCE BRANCH '

MEMORANDUM

DATE: " November 16, 2007

SUBJECT: Administrative Penalty Assessment.- Class II
~° Case Name — José Lépez Roig, President, Estancias de Siervas de
Maria, Inc. ' ’
Docket Number - CWA-02-2006-3415
Unauthorized Discharge Permit PRU200900

FROM: Christy Arvizu, Environmental Scientis.t@@ﬁ( |
Water Compliance Branch <!

TO: Case File

This memorandum serves to recommend an Administrative Class II penalty pursuant to
Section 309(g)(2)(B) of the Clean Water Act (the “Act”), 33 U.8.C. §1319(g)(2)(B),
against José Lopez Roig, President, Estancias de Siervas de Maria, Inc. (“Respondent”) -
after taking into account statutory factors in Section 309(g)(3) of the Act, 33 US.C.

§309(2)(3)-

Section 309(g)(3) of the Act states that EPA shall take into account the nature,
circumstances, extent, and gravity of the violation, or violations, and, with respect to the
violator, ability to pay, any prior history of such violations, the degree of culpability,
economic benefit or savings (if any) resulting from the violation and such other matters
as justice may require. In addition, EPA’s General Enforcement policies known as
GM21 and GM22, provide guidance on how to develop a medium specific penalty.

A. Facility Description

Respondent owned and operated a construction site (“the site””) commercially
known as “Estancias de Siervas de Maria Residential Project” (“the project™)
which discharged storm water into the Rio Grande de Loiza. The project involved
the construction of a residential housing development on approximately 19.5

* acres (20 Cuerdas) of land at PR-931 Km. 4.3 in Gurabo, Puerto. The site is
adjacent to an unnamed stream which discharges into the Rio Grande de Loiza,
which then discharges into the Atlantic Ocean, a water of the United States.

B. Calculation of the Proposed Penalty with Respect to the Violation

1.  Gravity
a. Nature — Respondent violated Sections 301, 308 and 402 of the Act.

José Lépez Roig, President, Estancias de Siervas de Maria, Inc.
Docket Number - CWA-02-2006-3415
Page-1- e :




i. Violations Related to Storm Water Discharges

Claim 1 - Respondent failed to timely apply and comply with
the National Pollutant Discharge Elimination System (NPDES)
storm water permit application regulations at 40 CFR §§122.21
and 122.26(b)(15), and Section 308(a) of the Act, 33 U.S.C.
§131 8(a)

b. Circumstances

) - ' Respondent began earthmoving disturbance activities at the site on or prior
to May 2000. As site was greater than 5 acres, Respondent should have
applied for and obtained coverage under the “NPDES General Permit for
Discharges from Large and Small Construction Activities.” -

On March 17, 2005, EPA conducted a Compliance Evaluation Inspection
(“CEI”). Asaresult of the CEL EPA determined that Respondent failed

to obtain coverage under the “NPDES General Permit for Discharges from
Large and Small Construction Activities” (Permit No. PRR100000) - ‘
(“CGP?”) for discharges of storm water associated with construction
activities at the site. To date, Respondent has not obtained a NPDES
permit for discharges of storm water at the site. See Attachment 1, copy of
print out of EPA’s Electronic NOI Applications database.

On May 18, 2005, pursuant to Sections 308 and 309(a) of the Act, 33
U.S.C. §§1318 and 1319(a), EPA issued an Administrative Order and
Request for Information (CWA-02-2005-3216) (AO) to Respondent and to
T&T Engineen'ng, hired by Estancias de Siervas de Maria to serve as a-
project engineer. The AO required from the Respondents the following
with respect to the construction site: to submit a Notice of Intent (NOI) to .
be covered under the CGP; to develop, submit and implement a storm '
water pollution prevention plan (SWPPP) ; and to provide additional
information regarding the construction site. See Attachment 2, copy of
EPA’s Administrative Order and Request for ]nformatzon (CWA-02-2005-

3216).

In a letter to EPA dated June 20, 2005, Respondenvt'stated that the AO
should not have been issued to him. See Attachment 3, copy of
Respondent’s June 20, 2005 letter.

On September 8, 2005, EPA issued an Order to Show Cause, CWA-02-
2005-3243, to Respondent. The Order required Respondent to meet with
EPA on October 12, 2005. See Attachment 4, copy of EPA’s Order to
Show Cause, CWA-02-2005-3243.

José Lépez Roig, President, Estancias de Siervas de Maria, Inc.
Docket Number - CWA-02-2006-3415
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On October 3, 2005 EPA spoke with Respendent via telephone in regard

* to the Administrative Order CWA-02-2005-3216 and the Show Cause

Order CWA-02-2005-3243. As a follow-up to the call, Respondent sent a
letter to EPA dated October 5, 2005, acknowledging receipt of the Show
Cause Order and certified that as of June 2004, no clearing, grading, or
excavation activities had taken place at the site. Respondent also indicated
that a copy of the Storm Water Pollution Prevention Plan (SWPPP) would

_ be submitted within ten days, and that a NOI would be submitted within -

three days of certifying that the SWPPP had been implemented.
Respondent requested that EPA postpone the Show Cause meeting to
allow them to gather the materials needed to prepare accordingly.

By letter dated October 18, 2005, Respondent enclosed a copy of the site’s
Sedimentation and Erosion Control Program. However, this document is
not equivalent to the required Storm Water Pollution Prevention Plan. See

- Attachment 5, copy of Respondent’s October 18, 2005 letter.

Furthermore, EPA has photographs of the sit¢ which demonstrate that
there were periods of time in which there were loose erodible soils
adjacent to the stream and there were no storm water erosion controls in
place. See Attachment 6, copies of photographs taken by EPA personnel
of the Respondent s site during construction activity.

By letter dated November 2, 2005, EPA informed Respondent that the

' Show Cause meeting was rescheduled to November 17, 2005. EPA

informed Respondent that there were deficiencies with Respondent’s
submittals and that EPA had not yet received a copy of the Storm Water
Pollution Prevention Plan (SWPPP). See Attachment 7, copy of EPA’s
November 2, 2005 letter reschedulzng the meeting.

On November 16, 2005, Respondent notified EPA that he was unable to
come to the Show Cause meeting due to illness. See Attachment 8, copy of
Respondent’s November 16, 2005 letter. EPA did not receive further
follow-up from the Respondent.

On March 9, 2006, EPA spoke via telephone with Mr. Jesus Fontanes of
T&T Engineering regarding the status of the site. T&T Engineering
indicated that it was not involved with the construction activity at the site;
it was involved with some permitting issues only. T&T Engineering
informed EPA that the grading work was done by the Respondent and that
the general contractor for construction of the homes on the property is

Royal Construction.

~ Respondent s lack of permit coverage for storm water discharges resulted

in violations of the NPDES regulations at 40 CFR §122 and Sections 301
and 308 of the Act.

José Lopez Roig, President, Estancias de Siervas de Maria, Inc.
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To date, Respondent has not fully complied with all of the requirements of
the Administrative Order CWA-02-2005-3216. However, per
conversation with Mr. Jesus Fontanes of T&T Engineering on March 9,
2006, construction at the site was over 90% completed.’

c. Extent

3 C1a1m 1 — The period of violations used to calculate this penalty is:
e  from August 1,2001 through July 25, 2006 (for a total of 1819 days of

violation)'

d. Seriousness of the Violation

Storm water can wash nutrients, metals, oils, and other substances
associated with construction activities into surface waters. The
concentration of contaminants in this runoff depends on the extent of the

source, the type of contaminant, the intensity and duration of a storm, and
the timing between storms. Highest contaminant concentrations are
generally found in the first flush of runoff that is generated at the
beginning of a storm. This could increase the loadings of pollutants to the
receiving water. High suspended solids in streams can disturb nesting
sites for fish and aquatic 1nvertebrates increase turbidity and limit the

- growth of aquatic plants. -

A SWPPP must be developed for each construction site covered by the
CGP. The SWPPP is tailored to site-specific conditions and designed with
the goal of controlling the amount of pollutants in storm water discharges
from the site. The permit requires that the SWPPP contain a description of
potential pollutant sources and a description of the measures and controls
used to prevent or minimize pollution of storm water.

Storm water runoff becomes polluted by picking up soil particles and
other pollutants from construction materials as it flows over surfaces
where construction activities are occurring. Requiring certain construction
sites to apply for NPDES storm water permits provides a way for States
and EPA Regions to monitor and manage these discharges, and reduce or
ultimately eliminate the amount of pollutants present in them. Thus,
Respondent’s lack of obtaining a Permit and implementing storm water -
erosion controls posed a potential harm to the Rio Grande de Loiza.

! The complaint in this case was issued on August 3, 2006, therefore the litigation team chose July 2006 as
the last month of violation asserted in the complaint. Based on a 5 year statute of limitations, working :
backwards from July 2006, the first month of violation becomes August 2001. Notwithstanding the Statute
of limitations, EPA has evidence that the Respondent had been operating the site since approximately May
of 2000.

José Lopez Roig, President, Estancias de Siervas de Maria, Inc.
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The project involved the construction of a residential housing

* development on approximately 19.5 acres (20 Cuerdas) of land at PR-931

Km. 4.3 in Gurabo, Puerto. The site is adjacent to an unnamed stream
which discharges into the Rio Grande de Loiza, which then discharges into
the Atlantic Ocean, a water of the United States.

The Respondent’s failure to.comply with the CWA, NPDES regulations,
the Administrative Order and Show Cause Order demonstrates the ,
Respondent’s recalcitrance and hinders the implementation of the NPDES .
program and negates the benefits of this program, such as protecting the
water quality of the Rio Grande de Loiza, which is a public water supply.
Respondent’s violations are serious and have an indirect effect on human
health and direct effect on the environment. EPA’s requirement that
certain industrial facilities obtain permits is designed to reduce or
minimize the discharge of pollutants which impair or degrade the water
quality of receiving waters. Furthermore, Respondent’s failure to comply
with the Administrative Order (AO) and Request for Information and
Order to Show Cause impedes implementation of the NPDES program and
EPA’s ability to carry out its duties to protect the environment.

e. Proposed Gravity Component

Based on the above findings, and my professional experience, a substantial
penalty is necessary to deter Respondents and others from violating the
Act. A gravity penalty of $ 84,322.00 is being proposed after taking into
consideration the length of the violations, the harm to the receiving waters,
and threats to human health, the importance of compliance and the
seriousness of the violations, as well as the Respondent’s demonstrated
recalcitrance by not adequately responding to the Administrative Order -
and the Show Cause Order. ' '

Economic Benefit or Savings

Based on my professional experience, Respondent incurred an economic
benefit of $12,678 for the violation noted above. o

Table 1: Summary of Economic Benefit Calculations

Data based on Information Provided by EPA’s CEI Report dated 4/26/05
Des.cripti“on of Cost of Noncompliance | Compliance | Type of BEN Source
Project Projects | Date Date Cost of Info
SWPPP & Site Map $7,500.00 6/1/2001 5/8/2006 | One Time BPJ
BMP Implementation | $5,000.00 6/1/2001 5/8/2006 | Capital BPJ
Failure to do site :
inspections &
install/maintain '
BMPs $3,000.00 6/1/2001 5/8/2006 | Annual BPJ
BEN Result $12,678.00

José Lépez Roig, President, Estancias de Siervas de Maria, Ihc.
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Dates of non-compliance were based on EPA’s March 17, 2005 CEL
Respondent did not provide cost information as required, so the cost data
was derived by Best Professional J udgment based on information at other
construction sites.

C. Calculation of the Penalty Adjustment Faétors with respect to the Violator |

1. Prior history of Violations (Recalcitré.nce)

Respondent has previously violated the CWA. On January 30, 2003,
Respondent and EPA executed a Consent Order which concerned the
discharge of fill material into the perennial stream channel in the southern
portion of the Estancias de Siervas de Maria site. The EPA found
Respondent to be in violation of Section 301 of the Act for the discharge
‘of pollutants consisting of earthen fill material into approximately 160
linear feet of waters of the U.S. without authorization by the Secretary of
the Army as provided by Section 404 of the Act. Pursuant to the Consent

- Order, the Respondent agreed to execute a Mitigation Plan at the site, '
create a Mitigation Area Preservation, and file an application to the Corps
seeking after-the-fact authorization for the illegal fill. See Attachment 9,
EPA’s Consent Order Docket # CWA-02-2003-3500. EPA has already
factored into the gravity portion of this penalty the Respondent § prior
history of violations, as descnbed hereln

2. . Degree of Culpability

Respondent should have been aware of the requirement to obtain a permit -
prior to the commencement of construction activities at the Site.
Respondent was informed of the need to obtain coverage under the
Construction General Permit and to develop a SWPPP during EPA’s
March 2005 inspection and again in the Administrative Order issued to
Respondent in May of 2005 and the Show Cause Order issued in -
September 2005. EPA contacted Respondent in September, October and
November 2005 and further informed him of the requirement to obtain a
permit and develop a SWPPP.

3. Ability to Pay

Presently, EPA possesses no information related to Respondent’s 1nab1hty
to pay.

D. Final Proposed Penalty

~ The final calculated penalty is $97,000, Whlch is comprised of an economic
benefit of $12,678 and a gravity factor of $84, 322.

‘José Lépez Roig, President, Estancias de Siervas de Maria, Inc.
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E. Recommendations

I recommend that Respondent be assessed a Complaint for the amount of $97,000.
This recommendation is consistent with my application of the statutory factors in
§309(g) which fully supports the recommended penalty.

José Lopez Roig, President, Estancias de Siervas de Maria, Inc.
Docket Number - CWA-02-2006-3415 '
Page-7 -
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[ @ &
| | UNITED STATES - Z
ENVIRONMENTAL PROTECTION AGENCY
REGION 2
In the Matter of:
T&T Engineering
1150 Américo Miranda
Caparra Terrace, PR 00921
‘ o . ADMINISTRATIVE
And _ : : ' ‘ , COMPLIANCE ORDER
Estaﬁciés de-Siervas de Maria CWA-02-2005-3216
MSC 1006 ’

HC-04 Box 44374, Bo. San Salvad01
Caguas, PR 00725

PR-931, Km 4.3}, Gurabo, Puerto Rico

NPDES Tracking Number PRU200900
ICIS No. 2658622 :

Proceeding pursuant to Section 309(a) of the
Clean Water Act, 33 U.S.C. §1319(a)

AUTHORITY

The followmg ORDER is issued pursuant to the authority vested in the Administrator of the
United States Environmental Protection Agency (“EPA”) by the Clean Water Act (“CWA™), 33
U.S.C. §1251 et seq., which authority has been duly delegated to the Regional Administrator of
Region 2, EPA, and since further redelegated to the Director of the Division of Enforcement and

. Compliance Assistance, Region 2, EPA. :

DEFINITIONS AND STATUTORY PROVISIONS -

L a. Section 301(a) of the CWA, 33 U.S.C. §1311(a), provides, in part, that "Except as
' in compliance with this Section and Sections 402, and 404 of the CWA, the
discharge of any pollutant by any person shall be unlawful."

b. Section 402(a)(1) of the CWA, 33 US.C. §1342(a)(1) provides that "... the
Admunistrator may, after opportumty for public hearing, issue a permit for the
discharge of any pollutant ...

c. Section 402(p) of the CWA, 33 U.S.‘C. §1342»(>p) sets forth the requirements for
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the discharges of storm water.

d. Section 404 of the CWA, 33 U.S.C. §1344, authorizes the Secretary of the Anny -
to authorize discharges of dredged or fill material into nav1gable waters of the |
United States

€. The term "navigable waters" includes the waters of the United States pursuant to
.Section 502(7) of the CWA, 33 U.S.C. §1362(7).

L The term "pollutant" includes, among other things, solid waste, dredged spoil,
‘ - rock, sand, cellar dirt, sewage, sewage sludge and industrial, municipal and
,agricultural waste discharged into water, pursuant to Section 502(6) of the CWA,
33 U.S.C. §1362(6). Dredged or fill material constitutes a "pollutant” within the
"~ meaning of Section 502(6) of the Act, U.S.C. §1362(6).

Qe

g The term "discharge of a pollutant" means any addition of any poliutant to
’ navigable waters from any point source, pursua.nt to Section 502(12) of the CWA,

33 U.S.C. §1362(12).

. h The term "person' ' includes an 1nd1v1dual corporation, partnership, assomatlon or
municipality, pursuant to Sect1on 502(5) of the CWA, 33 U.S.C. §1362(5).

L The terms “construction general permit” or “CGP” mean the “NPDES General
Permit for Discharges from Large and Small Construction Activities” issued by '
EPA on July 1, 2003, and published in the Federal Register (68 FR 39087). The
current CGP (PRR100000) became effective on July 1, 2003 and expires on

July 1, 2008.
_j- . The CGP - Appendix A- Definitions and Acronytns defines “commencement of
B construction activities” to-mean the initial disturbance of soils associated with
clearing, grading, excavation activities or other constr uction activities. "
k. The term “NPDES” means National Pollutant Discharge Elimination System.
L The CGP - Appendix A- Definitions and Acronyms defines the term “Operator”

for the purpose of the NPDES storm water general permit for construction
activities and in the context of storm water associated with construction activity,

to mean any party associated with a construction project that meets either of the
following two (2) criteria:

1. The party has operational control over construction plans and
specifications including the ability to make modifications to those plans
and specifications; or

il The party has day-to-day operational control of those activities at a project
which are necessary to ensure compliance with a storm water pollution
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10.

11.

12.

prevention plan for the site or other permit conditions.
FINDINGS

T&T Engineering and Estancias de Siervas de Maria-(Collectivcly “T&T/Estancias”) is a
person within the meaning of Section 502(5) of the CWA, 33 U.S.C. §1362(5).

T&T/Estancias operates a construction site on or about PR-931 Km. 4.3 Gurabo, Puerto
Rico. Photographs of the construction site (“project”, “site”, or-“facility”) can be seen i
the attached USEPA Compliance Evaluation Inspection Report (“CEI”).

- T&T/Estancias has Conducte,d, among other things, clearing, grading and excavation
“activities at the site. :

T&T/Bstancias is an operator as defined in parag‘raph 1.1. above.

The Administrator of EPA has promulgated regulations, 40 CFR §122.26(a)(1)(11) and
§122.26(b)(14), which require operators to obtain an NPDES permit for storm water
discharges associated with industrial activity. The regulations at 40 CFR

- §122.26(b)(14)(x) and 40 CFR §122.26(b)(15)(1) regulate storm water discharges

associated with industrial activity from construction sites which include clearing, grading
and excavation activities that result in the disturbance of one (1) or more acres of total

1and area.

Represéntatchs of T&T/Estancias stated, during a;n EPA Compliance Evaluation

TInspection (“CEI”) on March 17, 2005, that the site was approx1mately 20 Cuerdas
(19.44 acres). ' , :

The NPDES permit application regulations for storm water discharges at 40 CFR
§122.26(b)(14)(x) are applicable to this site since clearing, grading and/or excavation
activities are equal or greater than one (1) acre of total land area.

Operators regulated under 40 CFR §122.26(b)(14)(x) or 40 CFR §122.26(b)(15)(1) may
seek CGP coverage by filing a Notice of Intent (“NOI”) form under the terms and .
conditions of Parts 1 and 2 of the CGP.- S o

Sections 2.1 and 2.3 of the CGP authorize coverage provided that the operators file a -

“completed NOI form. Coverage under the CGP begins within seven (7) calendar days of

EPA confirmation of receipt of the NOI form as posted on the EPA Web Site:
http://www.epa.gov/npdes/stormwater/cgp

There was no NOI submitted for this sife.

Storm water runoff from the site either discharges or has the potential to discharge to
waters of the United States. '
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13.

14.

Therefore, on the basis of the findings cited in the paragraphs above, T&T/Estancias is in
violation of §301 of the CWA.

OnJ anuary 30, 2003, EPA issued a Consent Order In the matter of José Lopez Roig,

President, Estancias de Siervas de Maria, Inc (CWA-02-2003-3500), pursuant to §309(a)
of the CWA, 33 U.S.C. §1319(a), to resolve a violation of §301 of the CWA involving
discharge of fill material into navigable waters at the site without authorization from the
Secretary of the Army as required by Section 404 of the CWA, 33 U.S.C. §1344.

ORDERED PROVISIONS

In consideration of the above FINDINGS, and pursuant to the provisions of Sections 308 and
309(a) of the CWA, 33 U.S.C. §1318 and §1319(a), EPA has determined that compliance with

the following requirements is reasonable.

- ITIS HEREBY ORDERED

1.

Administrative Order, T&T Engineering/Estszias de Siervas de Maria, CWA-02-2005-3216

Immediately upon receipt of the original copies of this Order, a responsible official of
T&T/Estancias shall complete the acknowledgment of receipt of one of the originals of
the Order and return said original to the Chief, Compliance Section, Water Compliance
Branch, Division of Enforcement and Compliance As51stance in the enclosed envelope
to the addr ess listed below. ’

Cease and Desist

Immediately Lipon receipt of this Order, T&T/Estancias and any other contractors shall

cease and desist the clearing, grading and/or excavation activities at the site.
T&T/Estancias shall submit a certification stating that clearing, grading and excavation
activities at the site have ceased as of the date of receipt of this ORDER. The

_ certification shall be submitted to EPA no later than five (5) calendar days from the date

of receipt of this ORDER.

.T&T/Estanmas and any other contractors, are authorized to carry out activities required

by this ORDER, including but not limited to the following, unless it fails to comply with

- the CGP, or risks or harms a threatened or endangered species as described in Part 6 of

the CGP:

a. - Provide temporary stabilization to slopes and other areas were clearing, grading
and/or excavation activities have temporarily ceased as required by the CGP.

'b. Provide final stabilization to slopes and other areas where clearing, grading and/or

excavation activities will no longer be performed as required by the CGP.

c. Construct and/or install erosion and storm water management controls as required
by the CGP. :



d - Continue construction that does not involve clearing, excavation or grading
activities. '
3. T&T/Estancias may re-commence construction once EPA receives written certification

that the site is in full compliance with the CGP and has fully complied with Ordered
Provisions 4-7 below, and provided that construction involves no discharge of dredged or
fill material into navigable waters without prior authorization from the Secretary of the
Army as required by Section 404 of the CWA, 33 U.S.C. §1344; and is in compliance
with EPA Consent Order CWA-02-2003-3500. |

Storm Water Pollution Prevention Plan

4.~  That within twenty (20) calendar days of receipt of this ORDER, T&T/Estancias shall
‘develop and submit to EPA for review, a complete and thorough Storm Water Pollution
Prevention Plan ("SWPPP") for the site. The SWPPP shall be based on the best
engineering practices for the control of erosion at the site and for protection of waters of
the United States. The SWPPP shall comply with all conditions and requirements of the
CGP. - ‘ ’ _

If EPA notifies T&T/Estancias of SWPPP deﬁéiencies, within seven (7) calendar days of
such notification (or as otherwise provided in the notification), T&T/Estancias shall rpake '
the required changes to the SWPPP and shall submit to EPA the following certification:

" certify under penalty of law that “name of operator” made the requested
changes to the SWPPP document in accordance with the SWPPP measures,

controls and schedules, under my direction or supervision.”

5. W_ithin thirty (30) calendar days of receipt of this ORDER, T&T/Estancias shall

a. - implement the controls and measures as established and scheduled in the SWPPP;
and . 3 - - - P - - - - .
b. submit a written certification of SWPPP implementation stating the following:

“] certify under penalty of law that “name of operator” is implementing the
SWPPP in accordance with the Construction General Permit and the specified and
required controls, measures, and schedules, under my direction or supervision on
[insert date].”

Notice of Intent Form

6. Within five (5) calendar days of providing certification of SWPPP Implementation,

" T&T/Estancias shall submit a completed NOI form to seek coverage under the CGP to
EPA’s NOI Processing Center electronically or via mail. A copy of the NOI form, and -
documentation that T&T/Estancias is in compliance with the Endangered Species
provisions contained in Part 1.3.C.6 of the CGP shall be submitted to EPA and EQB.
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NOI forms and electronic submittal are avaiiable at the .EPA Web Site:
http://cfpub.epa.gov/npdes/stormwater/cgp.cfm. An NOI form is enclosed with this

Order.

The mailing addresses for EPA’s NOI Processing Center

Reoular U. S Mail De]ivery‘
S Storm Water Notice Pr ocessmg Center, Mail Code 4203M
U.S. EPA, 1200 Pcrmsylvanla Avenue, NW, Washmgton, DC 20460

For Overnight/Express Mail Delivery:

" Storm Water Notice Pfoccssing Center, Room 7420
U.S. EPA, 1201 Constitution Avenue, NW
Washington, DC 20004

7. . Once T&T/Estancias is authorized to discharge under the CGP, as described in Parts 1
and 2 of the CGP, T&T/Estancias shall comply with all terms and conditions of the CGP,
and within five (calendar) days of being authorized to discharge, submit a written
certification stating, “I certify under penalty of law that “name of operator” is in

- compliance with the Construction General Permit on [insert date]”, and may resume
construction. T&T/Estancias can check the status of the Permits by accessing the NOI
* Web Site at http:/cfpub2.epa.gov/npdes/stormwater/noi/noisearch.cfm '

Provide Information
8. . Within fifteen (15) calendar days of receipt of this ORDER, submit the following:

a. the name, address, and telephone number of the owner of the site and the name,
o address,.and phone number of all contractors or parties mvolved in construction
activity at the site. - :

b. "the dates in which T&T/Estanc1as started and completed or will complete
construction activity at the site. :

9. a. Within thil“cy'(S 0) calendar days of receipt of this Order provide EPA with a list
~of sites greater or equal to 1 acre owned or operated by T&T Engineering - and/or
T&T/Estancias that are under construction, have not undergone final stabilization,
or are undel contract for construction in Puerto Rico. This list should include the

following:

1 the site name, street/location, city, and zip code;

ii. the area of each site (in acres); ,

il whether a NOI has been submitted for the site and has coverage under the

CGP (if so list the Permit Tracking Number);
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iv. whether a SWPPP has been developed and implemented and the dates that
the SWPPP was developed and implemented,

V. - the name(s), address, telephone and contact person for each of the
operators or owners of the construction site.
V1. The date that the construction project began and the date that construction
is expected to be completed;, :
vii.  the name of the receiving body or bodies of water for the storm water
discharges; . :
b. For each construction site identified pursuant o paragraph 9.a, above, Estancias

and/or T&T Engineering shall submit to EPA a copy of the individual permit
application and/or NOI form, and a copy of the storm water pollution prevention
“plan developed pursuant to the requirements of the CGP. If NOIs for these sites
have not been submitted to the NOI Processing Center, Estancias/T&T must also
* submit an NOI to the NOI Processing Center. NOI forms and electronic submittal
-are available at the EPA Web Site. - . '
ttp://cfpub2.epa.gov/npdes/stormwater/cgp.cfm ’

10. Within forty five (45) calendar days after receipt of this ORDER, T&T/Estancias shall
submit a report containing the amount of time and associated costs (including but not
limited to storm water management controls, labor, operations and maintenance,
installation, etc.) which were required to: ' :

a. pfepare the site map;

b. provide temporary and final stabilization to the entire site (also submit the date
that temporary and final stabilization has been completed and/or is expected to be
completed); ‘

c. develop and fully implement the SWPPP;.

d conduct inspections and p’reparé"conesponding reports, and ‘
e. prepare and submit the NOI form. -
CERTIFICATION

11. Any documents to be submitted by T&T/Estancias as part of this ORDER shall be sent
by certified mail or its equivalent and shall be signed by an authorized representative of
the respective entity (see 40 CFR §122.22), and shall include the following certification:

"I certify under penalty of law that this document and all attachments were prepared

under my direction or supervision in accordance with a system designed to assure that

qualified personnel properly gathered and evaluated the information submitted. Based on

my inquiry of the person or persons who manage the system, or those persons directly
 responsible for gathering the information, the information submitted is, to the best of my
)
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knowledge and bélief true, accuraté and complete. I am aware that there are significant
penalties for ‘submitting false information, including the posmblhty of fine and
-Imprisonment for knowing violations."

Any questions concerning this ORDER should be directed to Mr. Henry Mazzucca, P.E. of the .
Compliance Section, Water Compliance Branch at (212) 637-4229.

All information required to be submitted by this ORDER shall be sent by certified mail or its
equivalent to the following addresses:

o Henry Mazzucca. P.E.. Chief

Compliance Section

‘Water Compliance Branch _
Division of Enforcement and Compliance Assistance
290 Broadway, 20th Floor

New York; NY 10007-1866

Carlos O'Neill, P.E.. Chief
Enforcement and Superfund Branch
Caribbean Environmental Protection Division
U.S. Environmental Protection Agency, Region 2
Edificio Centro Europa, Suite 417
1492 Avenida Ponce de Ledn

- San Juan, Puerto Rico 00907-4127

Rubén Gonzalez, Director
Water Quality Area
, - Puerto Rico Environmental Quahty Board
T P.O. Box 11488
- Santurce, Puerto Rico 00910

This ORDER does not constltute a waiver from comphance with or a modification of the

" effective terms and conditions of the CWA, its implementing regulations, and the CGP, which
remain in full force and effect. This ORDER is an enforcement action taken by EPA to ensure
swift compliance with the CWA. Issuance of an Administrative Order shall not be deemed an
election by EPA to forego any civil or criminal actions which would seek penalties, fines, or
oth61 appropriate relief under the CWA.

Thls ORDER shall become effective upon the date of execution by the Director; Division of
Enforcement and Compliance Assistance.

Dated: M&77(3, 2,53 Signed: N | 4

DoyeLaPostg, Director "
Difyision of Enforcement and Compliance Assistance
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o United States Environmental Protection Agency Form ApprOVEd‘
- EPA Washington, D.C. 20460 OMB No..2040-0057
r' 4 Water Compliance Inspection Report Approval expires.8-31-98

Section A: National Data System Coding (i.e., PCS)

Transaction Code , NPDES ) yrimolday : inspection Type Inspector Fac Type
v ] 2]s]  e[p[R|ul2]ofo]s]ofo]r 12[0]5[0[3[1 |7} 18[C| oR 2|2

: ) i Remarks )
o II'IIIHJHIIHIIIIIHIHIII:IIIIIIIIHIHlIHII6
inspection Work Days Facility Self Monitoring Evaluation Rating - . QA Reserved

5| | 1es | 70[1 71[_] o] 7| e AL L] Jeo

. Section B: Facility Data
Name and Location of Facility inspected (for industrial users discharging o POTW, also include POTW
name and NPDES permit number

Estancias de Suervas de Maria, State Road PR-831 Km. 4.3, Gurabo , .
P.R. Exit Time/Date Permit E)_(piration Date

Mailing Address M. Jose Lopez Roig, MSC 1006, HC- 04 Box 44374 9_55 AM

"] Entry Time/Date . Permit Effective Date

/3/17/05, 9:00 AM No Permit

Bo. San Salvador, Caguas; PR 00725

Name(s) of On-Site Representative(s)/Titie(s)/Phone and Fax Number(s) ] .| Other Facility Data

Jes(s F. Fontanes, Vice President, T&T Engineering Design and FRS 1]0014408612
Development Corp., 1150 Americo Miranda, Caparra Terrace 00921 ICIS 2658622

(787) 707-0420 . Admin Order, CWA-02-2003:3500,
Neme, Address of Responsible Official/Title/Phone and Fax Number(s) . 1/30/2003

M r. Jose Lopez Roig, MSC 1006, MC-04 Box 44374, _ 1 sic Codc 1521 - General Building.

. 5 Contacted . .
Bo. San Saivador, Cagugs, PR 0072 _ Cve ontact e Contractors, Residential

Section C: Arcas Evaluated During Inspeetion (Check enly those areas evaluated)

Permit v 3 Flow Measurement ) Operations & Maintenance CS0/SSO (Sewer Overtlow)
Records/Reports B Self=-Monitoring Program | Sludge Han‘dling/DispoTsal x | Pollution Prevention

X %uciiity Sile Revi;éw ) _- Conpliance Schedules B Pretreatment : X Mullimﬁdia.

X El‘HuenURe(v:-eiving Water _’— Li;boralmy : ’ ;i Storm Water ’ ) Other: &

Section D! Summary of Findings/Comments (dtrach additional sheets of narrative and checklists as necessary)

The facility is a residential home construction sxte that was said to be approxsmately 20 Cuerdas (19.44 acres). No
Notice of intent for Coverage under EPA’s Construction General Permit was submitted as required. The facility began
construction activity in 2000 and is conducting construction activity without a permit. Section 301 of the Clean Water
Act and 40CFR 122.26(b)(14)(x) require that this site be covered under the Construction General Permlt

See Photographs in Attachment 1.

Name(s) a“W Agency/Office/Phone and Fax Numbers , Date
. (—‘ 2 ( o~
EPA/WCB/CS(212) 637-3976/ FAX: 637-4211 (d

Murra Lantner P.E. Env1ronmen/ta] Englneer

Signature of Mana E/Zj ewer _/- Agency/Office/Phone and Fax Numbers : ' Date . :
Henry Ma Aicca Chief Compliance Section  EPA/WCBICS (212) 637-4229 y/z £/vr
l ol -

,./,
/77
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' . INSTRUCTIONS - . \\ ‘
Saction A: Nationsl Data System Coding fle.. PCS} : o \

* Transaction Coda: Use N, C, or D for New, Change, or Delete. All inspections will be new unless there is an error in -
:ntered. : ' . :

3-11: NPDES Permit No. Enter the facility’s NPDES permit number. (Use the Remarks columns to re;Drd the State permit
‘necessary.) » o

§ . ) C . ’
12-17: Inspection Date. Insert the date entry was made into the facility. Use the year/month/day f.ormatv_(e.g-, _84/06/30
0, 1894), : : . . .

8: Inspection Type. Use one of the codes listed below to de_ﬁ:rib‘e the type of inspection:

mance Audit L  Enforcement Case Support 2 U Sampling Inspection )

liance Biomonitoring M Multimedia ; 3 U Non-Sampling _lnspecnon ) e
liance Evaluation (non- P Pretreatment Compliancg Inspection 4 U Toxics ‘lnspe’ctnon. o :
ing) R Reconnaissance : * 5 U Sampling Inspection with

ostic - . S Compliance Sampling Pretreatment_. ) .

of Engineers Inspection U "1U Inspection with Pretreatment 6 1U Non-Sampling Inspection with
atment Follow-up Audit - Pretreatment

atment Audit _ , X Toxics Inspection v 71U Toxics with Pretreatment
_rial User (IU} Inspection Z Sludge

~.

3: Inspector Code. Use one of the codes listed ‘below to describe the Jead agency in the inspection.

tractor or Other Inspectors (Specify in Remnarks N — NEIC Inspectors

mns) - . ‘ ) R — EPA Regiona! Inspector

15 of Enginears , B ) S — State Inspector ,

U EPA/State Inspectors—EPA Lzad - T — Joint State/ERA Inspectors—State lead

0: Facility Typa. Use one of the codes below to describe the facility.

-icipal. Publicly Owned Treatment Works {POTWs} with 1887 Standard Industrial Code {SIC) 48E2.
strial. Other than municipal, agricultural, and Federal Tacilities. .

cultural. Facilities classified with 1987 SIC 0111 to 0871. -

iral.  Facilities identified as Federal by the EPA Regional Office.

11-68: Remarks. These columns are reserved for remarks at'the discretion of the Region.

77-63: Inspaction Work Days. Estimate the total work effort {to the nearest 0.1 work dayl, up to 2.3 days, that were
‘mplete the inspection and submit a QA reviewed report of findings. This estimate includes the accurnulative effort of
31ing inspeciors; any effort for laboratory analyses, testing, and remote sensing; and the billed payroll time .for travel and

1St inspection preparation. This estimate does not require detailed documentation.

): Facility Evaluation Rating. Use information pathered during the ihspection {regardless of inspection type) to evaluate

of the facility self-monitoring prograrm. Grade the program using ascale of 1 to 5 with a score of 5 being used for very
f-monitoring programs, 3 being satisfactory, and 1 being used for very unreliable programs. :

: Biomonitoring Information. Enter D for static testing. Enter F for flow through testing. Enter N for no biomonitoring.

:t Quality Assurance Data Inspection. Enter Qif the inspection was conducted as followup on quality assurance sample
ater N otherwise; o

3-80: These columns are reserved for regionally defined information.
Section B: Facility Data

nis self-explanatory excapt for *Other Facility Data,” which may include new information not in the permit or PCS le.g.,
Is, names of receiving waters, new ownership, and other updates to the record). '

Section C: Arsas Evalustsd During Inspaction .

those areas evaiuated by marking the appropriate box. Use Section D and additional sheets as necessary. Support the
s necessary, in a brief narrative report. Use the headings given on the report form {e.g., Permit, Records/Repons) when ‘
the areas evaluated during the inspection. The heading marked "Multimedia® may indicate medias such as CAA, RCRA, |
The heading marked "Other™ may indicate activities such as SPCC, BMPs, and concerns that are not coverad elsewhere.

Section D: Summary of Findings/Comﬁuanis ' : ' - !

marize the inspection findings. This summary should abstract the pertinent inspection findings, not replace the narrative
erence 3 list of attachments, such as completed checklists taken from the NPDES Compliance Inspection Manuals and
7t guidance documents, including effluent data when sampling has been done. Use extra shests as necessary,

380-3 [Rav. 5-94) Revarse
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This Form Replacés Form 3510-9 (8-88) " Form Approved
Refer to the Following Pages for Instructions

United States Environmental Protection Agency

i

- F o Washington, DC 20460 ,
7 . Notice of intent (NOI) for Storm Water Discharges Associated with
\ » Construction Activity Under an NPDES General Permit

he party identified in Section Ii of this form requests authorization to
CGP) permit number identified in Section | of this form. Submission

n Il of this form meets the eligibility requirements of the CGP for the
ed prior to commencement of construction- activity until you are
rization, you must submit a complete and accurate NOI form.

NPDES
Form

Submission of this Notice of Intent (NO!) constitutes notice that t
discharge pursuant to the NPDES Construction General Permit (
of this NOI also constitutes notice that the party identified in Sectio
project identified in Section 11l of this form. Permit coverage is requir
eligible to terminate coverage as detailed in the CGP. To obtain autho
Refer to the instructions at the end of this form. - :

1. Permit Number

[ L L]

. Operator Information

o LU UL UL LT

liRS Employer Identification Number (EIN): UL

Mailing Address:

sweet| | | LU L EE et el o
citv:!llmmmummm|:1Jsfaté:Lu21PC°de:l,‘HH'HHJ

v 4 11+ )1~ L L) Fastomonsy | | )LL) LIS
comatmona | 1111 UL L L

R Projeét/Site Information

st amer || | || LLLLLUL DR LIy
LLLLLLL

- [project streetocation: |_| | |'| \’,l EESENANENENEREEN |
iy L L L Lt s L L) zocoss LLLLLY-LLLLS
County or sii’nilar(government subdivision:l l ‘ I l ‘ l ! | I! \1 ‘1 l l l J_J ‘ ‘

Latitude/Longitude (Use one of three possible formats, and specify method)

Latitude 1. __°_ ' _"' N (degrees, minutes, seconds) * Longitude 1. o __" W(degress, minutes, seconds)
2. _®__.__"N/(degrees, minutes, decimal) 2. __°__.__ W/degress, minutes, decimal)
3.__..__.°N {(decimal) , . 3‘___‘___~¢’W(detimal)

Method: U.S.G.S. topographic map © EPA'web site GPS Other:

I you used a U.S.G.S. topographic map, what was the scale: -

Project Located in indian couﬁtry'? Yes No
If so, name of Reservation or if not part of a Reservation, put “Not Applicable™

. Estimatéd Project Start Date:l |J‘/‘ ‘ J/! t [ ]J Estimated Project Completion Date: l ' /l lj/‘ | \ ‘ l
’ . Month Date - Year

Month Dale Year

Estimated Area to be Disturbed (to the nearest quarter acre):’ i | i i A

EPA Form 3510-9 (Rev. 6/03)




V. SWPPP Information

Has the SWPPP been prepared in advance of.ﬁling\this NOI? Yes No

Loﬁation of SWPPP for viewing: Ada.ress in Section 11 Address in Section 1l ‘ Other

If Other;

erswpppsneetzll!lllllllHliJlllllHlHIHHH

cuylIIIIIIIIIIIIIIIIIIIIIHl|l
Statel__l_J leCode!I|||li|||J

SWPPP Contact Information (if different than. that in ‘Section H):
NameIIHHIIHIHIHIHIIIIIII!IIHJ
Phoné:lll"-l]']-l | I‘l Fax (optional): ll -III]~ I!I_J '
e opborat || | | | [ L0 L L]

V. Discharge Information - ’ '

Ideﬁtify the navme(s) of waterbodies to which you discharge.

Is this discharge co*nsistenf with 'thg'éssumptions and requirements of applicable EPA approved or established TMDL(s)?

‘ Yes " . No

VI. Endangered Species Information

Under which criterion of the permit have you satisﬁed your ESA eligibiiity obligations?
A B C D E. F

~ If you select criterion F, provide permit tracking number of operator under which you are certifying eligibility:

JEEEREEENE

VI Certlflcatuon information

| certify under penalty of law that this document and all attachments were prepared-under my direction or supervision in accordance
with a system designed to assure that qualified personne! properly gathered and evaluated the. information submitied. Based on my
inquiry of the person or persons whe manage the system, or those persofis directly responsible for gathering the information, the
information submitied is, lo the best of my knowledge and belief, true, accurate, and complete. | am aware that there are sngmﬁcant
penalties. for submitting false information, including the possibility of fine and imprisonment for knowing violations. .

Print Name:
Print Title:
Signature:

Date:

EPA Form 3510-9 (Rev. 6/03)




Instructions for Completing EPA Form 3510-9

Notice of Intent (NOI) for Storm Water Discharges Associated with
Construction Activity Under an NPDES General Permit

NPDES Form This Form Replaces Form 3510-9 (8/98) Form Approved OMB Nos. 2040-0188 and 2040-0211 ~

Who Must File an NOI Form , . application. An operator of a project is & legal enlity that

Under the provisions of the Clean Water Act, as amended (33  controls at least a portion of site operations and is .not

U.S.C.1251 et.seq.; the Act), federal law prohibits stormwater ~ hecessarily the site manager. Provide the employer -
discharges from certain construction acfivities to waters of the  identificatiornumber (EIN from the-Internal Revenue Service;
U.S. uniess that discharge is covered under a National - [RS), also commonly referred to as yourutaxpja‘yer ID. If the
Poliutant Discharge Elimination System (NPDES) Permit. - applicant does not have an EIN enter "NA" in the space
Operator(s) of construction sites where one or more acres are  provided. Also- provide the operator's: mailing address,
disturbed, smalier sites that are part of a larger common plan  telephone number, fax number (optional)and e- -mail address
of development or sale where there is a cumulative  (if you would like to be notified via e-mail of NOI- approval
disturbance of at least one acre, or any other site specifically ~ when available). Correspondence for the NOI will be sent to
designated by the Director, must submit an NO! to obtain = this address.

coverage under an NPDES general permit. Each person, firm, '

, public organization, or any other entity that meets either of the
following criteria must file this form: (1) they have operational Enter the official or legal name and complete street address,
control over construction plans and specifications, including  including city, state, zip code, and county or similar
the ability to make modifications to those plans and government subdivision of the project or site. if the Prqect or
specifications; or {2) they have day-lo-day operational control site lacks a streetaddress, indicate the generallocation of the
of those activities -at the project necessary to ensure  sile (e.g. Intersection of State Highways 61and 34). Complete
compliance with SWPPP fequirements or other permit site information must be prowded for permlt coverage to be
conditions. If you have questions about whether you need an granted. i

NPDES storm water permit, or if you need information to
determine whether EPA or your state agency is the permitting
authority, refer to www.epa.gov/npdes/stormwater/cgp or - the facility either in degrees, minutes, seconds; degrees,

lelephone the Storm Water Notice Processmg Centerat (866) minutes, decimal; or decimal format. The latitude and
fongitude of your facility can be determined in several different

Section Il. Project/Site Information

The applxcan! must also provnde the latitude and longitude of -

352-7755.

: ways, including through the use of global positioning system
Where to File NOl Form ) : (GPS) receivers, U.S. Geological Survey (U.S.Q.s.)
See the applicable CGP for mformatlon on where to send your topographic or quadrangle maps, and EPA’'s web-based siting
completedNOIform . _ tools, among others. Refer to

www.epa.gov/npdes/stormwater/cgp for further gundance on
the use of these methodologies. For consxstency, ‘EPA
requests that measurements be taken from the approximate
center of the ¢onstruction site. Applicants must specify which
method they used to determine latitude and longitude. Ifa
U.S.G.S. topographic map.is used, applicants are required to
specify the scale of the map used.

Completmg the Form
Obtain and read a copy of the appropnate EPA Storm Water
Construction General Permit for your area. To complete this
form, type or print, using uppercase letiers,-in the appropriate
" areas only. Please place each character belween the marks
(abbreviate if necessary fo stay within the number of
characters allowed for each item). Use one space for breaks
between words, but notfor punctuation marks unless they are
needed fo clarify yourresponse. If you have any questions on
~this form, refer lo www.epa.gov/npdes/siormwaler/cgp or
telephone the Storm W ater Notice Processing Center at(866)
352-7755. Please submit original document with s:gnature in
ink - do not send a photocopied sngnature

indicate whether the project is in Indian country, and if so,
provide the name of the Reservation. If the project is in Indian
Country Lands that are not part of a Reservation, indicate "not

applicable” in the space provided.

Enter the estimated construction start and compietion dates
using four digits for the year_{i.e., 05/27/1988). - Enter the
estimated area to be disturbed including but not fimited t{o:
grubbing, excavation, grading, and utilities and infrastructure
installation. Indicate to the nearest quarter acre: Note: 1 acre

= 43,560 sq. ft.

Section I. Permit Number .

Provide the number of the permitunder which you are applying
for coverage (see Appendix B of the general permit for the list
of eligible permit numbers). :

Section Il. Operator Information Ser;tion V. SWPPP |hf;rmsfwggp s orenaredin sdvance
Provide the legalname of the person, firm, public organization, Indicate whether or not the prep
of filing the NOI form. Check the appropriate box for the

or any oth tity that rates the project described in this . .
any ofer entlly al operates prol s location where the SWPPP may be viewed. Provide the name,




Instructions for Completing EPA Form 3510-9

Notice of Intent (NOI) for Storm Water Discharges Associated with
Construction Activity Under an NPDES General Permit

NPDES Form

fax number. (optional), and e-mail address (option‘al) of the
contact person if different than that listed in Section Il of the
‘NOI form.

Section V. Discharge Iinformation

Enier the name(s) of receiving. waterbodies o -which the
project's storm water will diseharge. These should be the first
bodies of waler that the discharge will reach. (Note: If you
discharge to more than one waterbody,. please indicate all
such waters in the space provided and attach a separale
sheet if necessary.) For example, if the discharge leaves your
site and travels through a roadside swale or a storm sewer
and then enters a stream that flows to a river, the stream
would be the receiving walerbody. Waters of the U.S. include
lakes, streams, creeks, rivers, wetlands, impoundments,
estuaries, bays, oceans, and other surface bodies of waler
wilhin the confines of the U.S. and U.S. coastal waters.
Waters of the U.8. do not include’ man-made structures
-created solely for the purpose of wastewater treatment. U.S.
Geological Survey topographiéai maps may be used to make
this determination. If the map does not provide a name, use:a
format such as 'unnamed tributary to Cross Creek”. If you
discharge into a municipal separate storm sewer system
(MS4), you must identify the waterbody into which that portion
of the storm sewer discharges. That information should be
readily available from the operator of the MS4.

indicate whether your - storm water discharges from
_ construction activities will be consistent with the assumptions
and requirements of applicable EPA approved.or established
TMDL(s). To “‘answer this -questiony refer to
www.epa.gov/npdes/siormwater/cgp for state- and regional-
specific TMDL information related to the construction general
permit. You may also have fo contact your EPA regional office
or state agency. Ifthere are no applicable TMDLs ornorelated
requirements, please check the “yes" box in the NOI form.

Section VI. Endangered Species Information -
Indicate for which criterion (i.e., A, B, C, D; E, or F)of the
permit the applicant is eligible with regard to protection of
federally listed endangered and lhreatened species, and
designated critical habitat. See Part 1.3.C.6 and Appendix C
of the:permit. If you select criterion F, provide the permit
tracking number of the operaltor underwhich you are cerlifying

" eligibility. The permit tracking number is the number assigned
to the operator by the Storm Waler Notice Processing Center
after EPA acceptance of a complete NOL.

Section Vil. Certification Information

‘All applications, including NOls, musi be signed as follows:
For a corporation: By a responsible corporate officer. For the
purpose of this Section, a responsible corporate officer means:

- This Form Replaces -Form 3510-8 (8/98)

Form Approved OMB Nos. 2040-0188 and 2040-0211

0] a:presidenl, secretary, treasurer, or vice-president of the
corporation in charge of a principal business function, or any
other person who performs similar policy- or decision-making
functions for the corporation, or (i) the manager of one or
more manufacturing, production, or operating facilities,
provided, the manager is authorized to make management
decisions which govern the operation of the regulated facility
including having the explicit or implicit duty of making major
capital investment recommendations, and initiating and
directing other comprehensive measures o assure long-term
environmenta! compliance with environmental laws and
regulations; the manager can ensure that the necessary
syslems are established or actions taken lo gather complete
and accurate information for permit application requirements;
and where authority lo sign documents has been assigned or
delegated lo the manager in accordance with corporate

procedures.:.

For a partnership or sole proprietorship: By a general pariner
or.the proprietor, respectively; or

For a municipality, state, federal, or otherpublic agency: By
either a principal executive officer or ranking elected official. -
For purposes of this Par, a principal executive officer of a
federal agency includes (i) the chief executive officer of the
agency, or (i) a senior executive officer having responsibility
for the overall operations of a principal geographic unit of the
agency (e.g., Regional Administrator of EPA),

Include.the name and titie of the person signing the form and
the date of signing. An.unsigned or undated NO! form will not

be considered eligible for permit coverage.

Paperwork Reduction Act‘Notit:e ‘

Public reportting burden for this application-is estimated to
average 3.7 hours. This estimate includes time for reviewing
instructions, searching existing data sources, gathering and
maintaining the data needed, and completing and reviewing
the collection of information. An agency may not conduct or
sponsor,- and a person is not required to respond to, 8
coliection of information unless it displays a currently valid
OMB control number. Send comments regarding the burden

" estimate, any other aspect of the coliection of information, or

suggestions forimproving this form, including any suggestions
this burden to:  Chief,

which may increase or reduce
information Policy - Branch 2138, U.S. Environmental
Protection, .Agency, 1200 Pennsylvania Avenue, NW,

Washington, D.C. 20460. Inciudé the OMB control number on
any correspondence. Do not send the completed form to this -

address.




| : o - ATTACHMENT 1
Estancias de Siervas de Maria, State Road PR-931 Km. 4.3, Gurabo P.R.
NPDES Unauthorized Discharge Permit No. (PRU200900)
Photographs taken by Murray Lantner, P.E. Environmental Engineer, USEPA, With Nikon
Coolpix 5400 Digital Camera, March 17, 2005

50

1,2. The foregréund is-part of the construction site that hasnot und'crgone-'sté.bilization. This
area is required to be stabilized Construction was said to have been stopped due to a Wetlands
Action. In the background are homes that were already constructed on the site.

Estancias de Siervas de Maria, PR-931, Gurabo PR, PRU200900‘ ’ 1




3. In the foreground is paijt of the construction site that has not ﬁndergone stabilization. This
area is required to be stabilized Construction was said to have been stopped due to 2 Wetlands
Action. In the background are homes that were already constructed on the site. On the right is

the stream that borders the site. -

4. Stream seen on the left side of the picturé, area bare of vegetation and pool complex in the
background. This is the same area in photos 1-3 that requires stabilization.

Estancias dé Siervas de Maria, PR-931, Gurabo PR, PRU200900




6. Front lawn areas, some of the homes, the front and backyards have vegetation, other homes do
not. The soils in front of the yellow home have not been stabilized.

Estancias de Siervas de Maria, PR-931, Gurabo PR, PRU20090C - _ V 3




7. Front lawn areas, some of the homes, the front and backyards have vegetation, other homes do
not. The soils in front of the yellow home have not been stabilized

8. Areas behind the houses which has bare erodible soils and has not been stabilized. The
berm/high ground on the right is sloped away from the river.

Estancias de Siervas de Maria, PR-931, Gurabo PR, PRU200900 o 4




10. Catch basin near the pool area, had a build up of sediment within it. Catch basins must be
routinely cleaned out.

Estancias de Siervas de Maria, PR-931, Gurabo PR, PRU200900‘k _ 5




11,12 Stream seen on the left side of th_é picture, area bare of vegetation and pool complex in
the background. B : : . | , -

Estancias de Siervas de Maria, PR-931, Gurabo PR, PRU200900 - 6
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Estancias de Siervas de Maria, PR-931, Gurabo PR, PRU200900 ‘ 7
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Box 44374 -
Bo. San Salvador . 3
Caguas, PR 00725
787-707-0420
\
Q2 )
June 20, 2005 - o < E
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g AN
Chief, Water Compliance Branco <, Y
‘U.S. Environmental Protection Agency - < T
Region2 S BRI 5
290 Broadway-20" Floor : S v ~ '}i %
- New York, NY 10007-1866 » 2

- To Whom It May Concern:

Enclosed you will find Administrative Compliance Order sent by fnz‘stake to our company.

Frances Cascio
- Administrative Assistant

Cbrdially,




UNITED STATES ’
ENVIRONMENTAL PROTECTION AGENCY

- REGION 2 o ﬂ,&, i _t

In the Matter of: B ' “/’
Estancias de Siervas de Maria

MSC 1006

HC-04 Box 44374, Bo. San Salvador :
.Caguas, PR 00725 ORDER TO

X v - SHOW CAUSE
And ,
4 CWA-02-2005-3243

T&T Engineering

1150 Américo Miranda

Caparra Terrace, PR 00921

Construction Site: PR-93 1, Km 4.3, Gurabo, Puerto Rico

NPDES Tracking Number PRU200900
ICIS No. 2658622

.Proceeding pursuant to Section 309(a). of the
Clean Water Act, 33 U.S.C. §1319(a)

RESPONDENTS

* ' AUTHORITY

The following ORDER is issued pursuant to the authority vested in the Administrator of the
United States Environmental Protection Agency (“EPA”) by the Clean Water Act (“Act” or
“CWA”), 33 U.S.C. §1251 et seq., which authority has been duly delegated to the Regional
Administrator of Region 2, EPA, and since further redelegated to the Director of the Division of -
Enforcement and Compliance Assistance, Region 2, EPA.

N

DEFINITIONS AND STATUTORY PROVISIONS

1. a. Section 301(a) of the CWA, 33 U.S.C. §1311(a), provides, in part, that "Except as
in compliance with this Section and Sections 402, and 404 of the CWA, the
discharge of any pollutant by any person shall be unlawful."

b. Section 402(a)(1) of the CWA, 33 U.S.C. §1342(a)(1), provides that "... the
Administrator may, after opportunity for public hearing, issue a permit for the

discharge of any pollutant ..."

Order to Show Cause, T&T Engineering/Estancias de Siervas de Maria, CWA-02-2005-3243




C. Section 402(p) of the CWA, 33 U.S.C. §1342(p) sets forth the requirements for
the discharges of storm water.

- d. " Section 404 of the CWA, 33 U.S.C. §1344, authorizes the Secretary of the Army
to authorize discharges of dredged or fill material into navxgablc waters of the:
United States.

e. The term "navigable waters" includes the waters of the United States pursuant to
Section 502(7) of the CWA, 33 U.S.C. §1362(7).

f. The term "pollutant" includes, among other things, solid waste, dredged spoil,
rock, sand, cellar dirt, sewage, sewage sludge and industrial, municipal and
agricultural waste discharged into water, pursuant to Section 502(6) of the CWA,

. 33.U.S.C. §1362(6). Dredged or fill material constitutes a "pollutant" within the

- meaning of Section 502(6) of the CWA, U.S.C. §1362(6).

g. The term "dlscharge of a pollutant" means any addition of any pollutant to
navigable waters from any point source, pursuant to Section 502(12) of the CWA,

33 U.S.C. §1362(12).

h. The term "person” includes an individual, corporation, partnership, association or
municipality, pursuant to Section 502(5) of the CWA, 33 U.S.C. §1362(5).

i.  The terms “construction general permit” or “CGP” mean the “NPDES General
Permit for Discharges from Large and Small Construction Activities” issued by
EPA on July 1, 2003, and published in the Federal Register (68 FR 39087). The
current CGP (PRRlOOOOO) became effective on July 1, 2003 and expires on
July 1, 2008.

] The CGP - Appendlx A- Definitions and Acronyrns defines “commencement of
constrection activities” to mean the initial disturbance of soils associated with
clearing, grading, excavation activities or other construction activities.

k. The term “NPDES” means National Pollutant Discharge Elimination System.

1. The CGP - Appendlx A- Definitions and Acronyms defines the term “Operator”
for the purpose of the NPDES storm water general permit for construction
activities and in the context of storm water associated with construction activity,
to mean any party associated with a construction project that meets either of the
following two (2) criteria: ' '

i. . The party has operational control over construction plans and
specifications including the ab1hty to make modifications to those plans

and specifications; or

1l. The party has day-to- day operational control of those activities at a project
which are necessary to ensure compliance with a storm water pollution
. prevention plan for the site or other permit conditions.

Order to Show Cause, T&T Engineering/Estancias de Siervas de Maria, CWA.-02-2005-3243




10.

11.

12.¢

13.

Order to Show Cause, T&T Engineering/Estancias de Siervas de Maria, CWA-02-2005-3243

FINDINGS

T&T Engineering and Estancias de Siervas de Maria (Collectively “T&T/Estancias”) is a
person within the meaning of Section 502(5) of the CWA, 33 U.S.C. §1362(5).

T&T/Estancias operates a construction site on or about PR-931 Km. 4.3 Gurabo, Puerto
Rico. ~

T&T/Estancxas has conducted among other thmgs cleanng, gradmg and excavation
activities at the site. :

T&T/Estancias is an operator as deﬁned in paragraph 1.1. above.

The Administrator of EPA has promulgated regulatlons 40 CFR §122. 26(a)(1)(11) and
§122.26(b)(14), which require operators to obtain a NPDES permit for storm water
discharges associated with industrial activity. The regulations at 40 CFR
§122.26(b)(14)(x) and 40 CFR §122.26(b)(15)(i) regulate storm water discharges
associated with industrial activity from construction sites which include clearing, grading
and excavation activities that result in the disturbance of one (1) or more acres of total

land area. -

Representatlves of T&T/Estancias stated, during.an EPA Compliance Evaluation
Inspection (“CEI”’) on March 17, 2005, that the site was approx1mately 20 Cuerdas (19.44

acres)

-~ The NPDES permit applic‘ation regulations for storm water discharges at 40 CFR
§122.26(b)(14)(x) are applicable to this site since clearing, grading and/or excgvation
activities are equal or greater than one (1) acre of total land area.

Operators regulated under 40 CFR §122.26(b)(14)(x) or 40 CFR §122.26(b)(15)(1) may
seek CGP coverage by filing a Notice of Intent (“NOI”) form under the terms and
conditions of Parts 1 and 2 of the CGP.

Sections 2.1 and 2.3 of the CGP authorize coverage provided that the operators file a
completed NOI form. Coverage under the CGP begins within seven (7) calendar days of
EPA confirmation of receipt of the NOI form as posted on the EPA Web Site:
http://www.epa.gov/npdes/stormwater/cgp :

There was no NOI submitted for this site. )

Storm water runoff from the site either discharges or has the potential to discharge to
waters of the United States. -

FAILURE TO RESPOND TO ADMINISTRATIVE ORDER

EPA issued Adm1mstrat1ve Order CWA-02-2005-3216 to T &T Engineering and
Estanc1as de Siervas de Maria on May 18, 2005 for the violations listed in the Findings




14.

15.

16.

17. -

above. As verified by the Certified Return Receipt Green Cards (Certified Mail No. 7003
2260 0000 3245 2426 and 7003 2260 0000 3245 2433), both Estancias de Siervas de
Maria. (Mr. Roig) and T&T Engineering (Mr. Fontanes), respectively, received this
Administrative Order on May 23, and May 24, 2005. ‘

A telephone conversation between Mr. Murray Lantner of EPA and Mr. Fontanes of T&T
Engineering on August 3, 2005, also confirmed that this Administrative Order had been
received by T&T Engineering. Mr. Fontanes explained that T&T has the responsibility
for engineering services, design and supervision of construction. Mr. Fontanes of T&T
Engineering was also the facility representative that accompanied Mr. Lantner, the EPA
inspector during the March 17, 2005 CEL During August 3, 2005 phone call Mr. Lantner

~ of EPA explained to Mr. Fontanes, that Estancias and T&T had not complied with any of
‘the Ordered Provisions. ' ' A :

Allett_er from Estancias Siervas de Maria to EPA dated June 20; 2005, also confirmed

| receipt of the Order and stated that the Order was sent by mistake to, Estancias. A follow

up phone call to Ms. Cascio at Bstancias on August 3 indicated that the Order was sent to .
and received by the proper parties, Estancias and T&T Engineering. Review of the
Estancias web site http://www.tierranueva.com/proyectos/siervas/estancias_siervas.htm
indicates that one of the addressees for the Order, Mr. Lopez Roig is the Desarollador

(Developer) for Estancias.

Respbnses to the Ordered Provisions of the Administrative Order were due within 5, 15, -

20, 30, and 60 calendar days of receipt of the Administrative Order. As of August 23,
2005, EPA had not received any response from T&T and only received the June 20, 2005
letter from Estancias that contained no information required by the Order. T&T and
Estancias failed to comply with Administrative Order CWA-02-2005-3216 and are in

* violation of Section 309 of the CWA.

Therefore, on thebasis of the findings cited in the paragraphs above, T&T/Estancias is in
violation of §301 and §309 of the CWA. ' » '

ORDERED PROVISIONS

In consideration of the above FINDINGS, and pursuant to the provisioné of Sections 308 and
309(a) of the CWA, 33 U.S.C. §1318 and §1319(a), EPA has determined that compliance with

the following requirements is reasonable.

L.

Order to Show Cause, T&T Engineering/Estancias de Siervas de Maria, CWA-02-2005-3243

IT IS HEREBY ORDERED

Immediately upon receipt of the original copies of this Order, a responsible official of
T&T/Estancias shall complete the acknowledgment of receipt of one of the originals of

‘the Order and return said original to the Chief, Compliance Section, Water Compliance

Branch, Divisi?n of Enforcement and Compliance Assistance, in the enclosed envelope to
the address listed below. - : :



Cease and Desist

2. Immediately upon receipt of this Order, T&T/Estancias and any other contractors shall
cease and desist the clearing, grading and/or excavation activities at the site.
 T&T/Estancias shall submit a certification stating that clearing, grading and excavation
activities at the site have ceased as of the date of receipt of this ORDER. The
certification shall be submitted to EPA no later than five (5) calendar days from the date
~of receipt of this ORDER. - ,

EURE  _T&T/Estancias, and any other contractors, are authorized to carry out activities required
ST e by this ORDER, including but not limited to the following, unless it fails to comply with
‘ the CGP, or risks or harms a threatened or endangered species as described in Part 6 of

the CGP:

a. Provide tempmary stabilization to slopes and other areas.were clearing, grading
- and/or excavation activities have tempoxa,nly ceased as required by the CGP.

b.  Provide final stabilization to slopes and other areas where clearing, grading and/or
excavation activities will no longer be performed as required by the CGP.

c. = Construct and/or install erosion and storm water management controls as required
by the C GP S :
d. ,C ontinue construction that does not mvolve clearing, excavatlon or gradmg
act1v1t1es :
3. T&T/Estancias may re- commerice constluctlon once EPA receives written certification
that the site is in full compliance with the CGP and has fully complied with Ordered
- - Provisions 4-7 in CWA-02-2005-3216 (enclosed), and provided that construction

involves no discharge of dredged or fill material into navigable waters without prior
authorization from the Secretary of the Army as required by Section 404 of the CWA, 33
U.S.C §1344, andis in comphance with EPA Consent Order CWA-02-2003-3500 issued

on January 30, 2003.
Comply with the MSGP, CGP and Administrative Order CWA-02-2005-3212

4. Immediately upon receipt of this Order, shall comply with all conditions of the CGP and
within fifteen (15) calendar days of receipt of this Order fulfill all.of the requirements of
Administrative Order, CWA-02-2005-3216 and submit all of the information and reports
required by Administrative Order CWA-02-2005-3216.

Show Cause Meeting

5. A responsible official of T&T Engineering and a responsible official of Estancias shall at
1:00 PM on Wednesday, October 12, 2005 appear at the following address:

Order o Show Cause, T&T Engineering/Estancias de Siervas de Maria, CWA-02-2005-3243




U.S. Environmental Protection Agency
Water Compliance Branch

290 Broadway, 20th Floor

New York, New York 10007-1866

to show cause before the Regional Administrator or her designee, why EPA should not
refer the permittee to the United States Department of Justice for the commencement of
civil and/or criminal penalties as provided for by Sectlon 309 of the CWA, 33 U.S.C.

§1319.

CERTIFICATION

6. Any documents to be submitted by T&T/Estarncias as part of this ORDER shall be sent by
certified mail or its equivalent and shall be signed by an authorized representative of the
. respective entity (see 40 CFR §122.22), and shall include the following certification:

"I certify under penalty of law that this document and all attachments were prepared
under my direction or supervision in accordance with a system desi gned to assure that
qualified personnel properly gathered and evaluated the information submitted. Based on
my inquiry of the person or persons who manage the system, or those persons directly
responsible for gathering the information, the information submitted is, to the best of my
knowledge and belief, true, accurate, and complete. I am aware that there are significant
penalties for submitting false information, including the possibility of fine and
imprisonment for knowing violations."

- Any questibns concerning this ORDER should be directed to Mr. Henry Mazzucca, P.E. of the
Compliance Section, Water Cornpliance Branch at (212) 637-4229.

All information required to be submitted by this ORDER shall be sent by certified mall orits
equivalent to the following addresses:

Henry Mazzucca, P.E., Chief

Compliance Section

Water Compliance Branch

Division of Enforcement and Compliance Assistance
290 Broadway, 20th Floor ' :

New York, NY 10007-1866

Order to Show Cause, T&T Engineering/Estancias de Siervas de Marié, CWA-02-2005-3243




- .Dated: Serromnvl 7 eoos Slgned

Carlos O'Neill, P.E.. Chief
Enforcement and Superfund Branch
Caribbean Environmental Protection Division
U.S. Environmental Protection Agency, Region 2
Edificio Centro Europa, Suite 417
1492 Avenida Ponce de Ledén

. San Juan, Puerto Rico 00907-4127

Rubén Gonzalez. Director
Water Quality Area
" Puerto Rico Environmental Quality Board
P.O. Box 11488
~ Santurce, Puerto Rico 00910

-

This ORDER does not constitute a waiver from compliance with or a modification of the
effective terms and conditions of the CW A, its implementing regulations, and the CGP, which
remain in full force and effect. This ORDER is an enforcement action ta.ken by EPA to ensure
swift compliance with the CWA. Issuance of an Administrative Order shall not be deemed an
election by EPA to forego any civil or criminal actions Wthh would seek penalties, fines, or
other appropnate rehef under the CWA

This ORDER shall become effective upon the date of execution by the Director, Division of
Enforcement and Compliance Assistance. :

L : e (Dore sta Director  \ '
s o - ' : : f Enforcement and Comphance Asswtance

Order to Show Cause, T&T Engineering/Estancias de Siervas de Maria, CWA-02:2005-3243




11506 Ave. Américo Miranda {
San Juan, PR 00921 :

October 18, 2005

Henry Mazzuca, P.E. Chief

Compliance Section

Water Compliance Branch

Division of Enforcement and Compliance Assistance
290 Broadway, 20" Floor

New York, NY 10007-1866

RE: CWA-02-2005-3243
Attention: MR. MURRAY LATNER

Enclosed you will find Plan CES for Sedimentation and Erosion Control Program
regarding the case in reference. : e

The following documents pertinent to this Plan are attached:
1-  Application |
2-  Approval

3- Implementation
4- Set of Plans

In case you may need any additional information, please contact the una’érsigned at your

earliest convenience.
Cordially,
[ 3 o=
José A. Lopez Roigby: £, . .. . I B
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SITE INSPECTION VISIT : mm._.>ZO_>m DE SIERVAS DE MARIA, GURABO, PUERTO RICO
DATE: 27 JUNE 2001
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SITE INSPECTION VISIT : ESTANCIAS DE SIERVAS DE MARIA, GURABO, PUERTO RICO
DATE: 27 JUNE 2001
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SITE INSPECTION VISIT : ESTANCIAS DE SIERVAS DE MARIA, GURABO, PUERTO RICO
DATE: 27 JUNE 2001







June 2002, above
January 2004, below
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CERTIFIED MAIL - RETURN RECEIPT REQUESTED
Article Numbers: 7003 2260 0000 3242 2856 7003 2260 0000 3242 2863

M. Jose Lopez Roig Jestus F. Fontanés
Estancias de Siervas de Maria T&T Engineering .
MSC 1006 , 1150 Américo Miranda
HC-04 Box 44374 Caparra Terrace, PR 00921

Barrio San Salvador
Caguas PR 00725

Re: = Administrative Order and Request for Information CWA-02-2005-3216 and
CWA-02-2005-3243 _
Estancias de Siervas de Maria, State Road PR-931 Km. 4.3, Gurabo P.R.
Unauthoﬁzed Discharge Permit Number PRU200900

N
Dear Messrs. Lopez and Fontanes

. EPA has recelved subrmttals from Estancias dated October 5, 2005, and October 18,2005. This
* letter provides EPA’s responses to your letters and inquiries during telephone conversations
between Messrs. Lantner and Lopez on October 3, 7, and 17, 2005.

. EPA’s Show Cause Order (CWA-02-2005-3243), paragraph no. 4 (of the Order portion), makes
reference to Administrative Order CWA-02- 2005 3212. This should read CWA-02-2005-3216.

On October 6, 2005, EPA recelved documents from Estancias Siervas de Mana dated October 5,
2005, the following are comments on these submittals: :

a. the acknowledgemcnt of receipt of the Order to Show Cause, CWA-02-2005-3243 was
received without a copy of the Order to Show Cause. The signed acknowledgment of _
receipt-(“blue back™) should also contain one copy of the Show Cause Order. Please S
resend the enclosed blue back with a copy of the Show Cause Order.

b. the written certification that clearing, grading, and/or excavation activities have ceased
since June 2004 was submitted without the required certification statement. This written

certification must be resubmitted with the certification language contained in paragraph 6
of the Show Cause Order. This certification language is repeated below.

internet Address (URL) e http://iwww.epa.gov
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"I certify under penalty of law that this document and all attachments were

" prepared under my direction or supervision in accordance with a system designed
to assure that qualified personnel properly gathered and evaluated the
information submitted. Based on my inquiry of the person or persons who
manage the system, or those persons directly responsible for gathering the
information, the information submitted is, to the best of my knowledge and belief,
true, accurate, and complete. I am aware that there are significant penalties for
submitting false information, including the possibility of fine and imprisonment

for knowing violations."

¢ the letter indicates that the construction activities at the site will end no later than
October 2005. Once construction activity is cormpleted, and either final stabilization has
been completed, or for residential construction, temporary stabilization has been' ‘
completed and the residence has been transferred to the homeowner, submit a completed
Notice of Termination (enclosed), to this office. See the attached web-site for the NOI
form <http://www.epa.gov/npdes/pubs/cgp._appendixf.pdf>.

d. the letter from Mr. Lopez and the October 3, 2005 phone call between Mr. Lantner of
EPA and Mr. Lopez indicated that an emergency storm sewer replacement project would
occur the week of October 10 to alleviate flooding problems. This construction activity
is not authorized because Bstancias did not submit a Notice of Intent for its construction
activity at the Estancias site. Mr. Lantner of EPA requested that Estancias provide
documentation in writing and diagrams showing the storm water Best Management
Practices (“BMPs”) that would be employed during the emergency sewer line
construction. Estancias’ submittal dated October 18, 2005 did not contain information on
stofm water BMPs for the emergency storm sewer replacement project.

Estancias’ letter dated October 5, 2005 and received by EPA on October 6, 2005 states that past
duesnformation will be submitted as follows: : ' ' .

a. a copy of the Storm Water Pollution Prevention Plan (“SWFPPP”) will be submitted
within 10 days (on or before October 15%, 2005); ' :

b. A Notice of Intent form will be submitted within 3 days of certification of SWPPP
implementation, : ‘

c. A copy of the reports required bby CWA-02-2005-3216 will be submitted within 30 .
days (on or before November 4%, 2005). : ‘
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MSC 1006 Box 44374 DECA-WATER COMPLL BR
Bo. San Salvador o

Caguas, PR 00725

November 16, 2005 - | B 5

CERTIFIED MAIL-RETURNED RECEIPT
" Article Numbers: 7004 2510 0001 3208 1640

Mr. Murray Latner

Enviromental Protection Agency

Compliance Section

Water Compliance Branch

Division of Enforcement and Compliance Assistance
290 Broadway, 20 Floor

New York, NY 1 0007-1 866

RE: CWA-02-2005-3216
Dear Mr. Latner:

I am writing to you in an effort to comply with the requirements in the Administrative
Order in reference and also, to clarify the various czrcumsz‘ances involved, which have
created a big confuszon all around.

Estancias Siervas de Marla was referred by the Corp of Engineers to your agency for a
- violation of the Clear Water Act consisting in changing the course of a 30" wide creek
in a section approximately of 566 fi. long.

In order not to complicate your understanding of our present situation, we will not go
into the merits of the Corp of Engineering Judgment. : :

Estancias accepted mitigation plan from EPA, consisting of removing 8,000 cubic meters
of sand from the creek and opening a new channel of close to 40 fi. from the original 30”
wide creek. The cost of this mitigation is over $150,000. We have been waiting for
EPA’s final acceptance of our mitigation plan for the last 1% years and with

this acceptance file the permit to the Corp of Engineers, so we can sell two lots in our
project (aprox. $600,000.), which at present are frozen by an order from the Corp

of Engmeers until completzon of the accepted mztzgatzon

I was ready to go to New York tomorrow as scheduled and bring thzs matters to you
personally however, I am under medical supervision due to an asthma attack and was
advised not to travel to New York until the temperature reaches tropical-like levels.

Estancias at present, is working in a classified position with the bank; all houses have
been completely finished; also the roads and all the infrastructure.




Estancias Siervas de Maria has no executive employees at present, I have tried my best
with the small resources still available to me to answer all your inquiries and do as best
as I can to comply; please understand that Estancias is financially unable to hire anyone
10 help us at the present time. We have been considering various alternatives for the

project.
At present | ’m"w,orking‘ Jor T &T Engineering, Désign and Development Inc. as is Mr.
Fermin Fontanés, therefore, there is no official relationship with T&T Engincering and

Estancias Siervas de Maria, Inc. It is very important to differentiate the two companies,
since T&T Engineering is my present job. : ’

" Mr. Fontanés thought, when he spoke to you at the project, that he was talking about
another aspect of the mitigation case and since we are very good friends and work
together in T&T, he was only trying to be helpful, however, T&T is neither a

representative or in any way connected with Estancias Siervas de Maria, Inc. Iam the .
sole representative of Estancias Siervas de Maria available, but due to the Sfinancial
situation, I was forced to do other work. 1am willing to cooperate with you however, for
Jfinancial and health reasons I will have to do it through a representative in Puerto Rico.

Our attorneys are at present trying to schedule a meeting with EPA in the matter of the
mitigation fo see if we can finally solve this matter.

We will be sending you pictures and details of all .w_ork being done at the project to
comply with your. Order. ‘

{ : .
Thanking you in advance for all the assistance that you can provide to me, regarding this
matter. '

Sincerely,

(‘w*wﬁw .
José A. Lopez Roi

President
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This Form Replaces Form 3510-9 (8-88) Form Approved OMB Nos. 2040-0188 and 2040-0211

Refer to the Following Pages for instructions

United States Environmental Protection Agency

NeDES | M Washington, DC 20460
Form \" Notice of Intent (NOI) for Storm Water Discharges Associated with
Construction Activity Under an NPDES General Permit

Submission of this Notice of Intent (NOI) constitutes notice that the party identified in Section Il of this form requests authorization to
discharge pursuant to the NPDES Construction General Permit (CGP) permit number identified in Section | of this form. Submission
of this NOI also constitutes notice that the party identified in Section If of this form meets the eligibility requirements of the CGP for the
project identified in Section 11l of this form. Permit coverage is required prior to commencement of construction activity until you are
eligible to terminate coverage as detailed in the CGP..To obtain authorization, you must submit a complete and accurate NOI form.
Refer to the instructions at the end of this form. '

VLI

tor lntormatio
name: (€15 l7laloic] Lals| |9/ lelplvidls] [l |Malnlilal | |1 ]]
IRS Employér‘ldenﬁﬁcation Number (EIN): | ] ] - ] l ’ | I l J__[
vMaili;n‘g'Address: . , ' " -

" oot it slel /bolclel Viel-lolé Blelxi lolsir\st Bl Salo|sanianen. -
iy (Cllgbalsl [ 1L L1 LI LU LI L] ] seeifip] Zivcode | dof7idg-[ | ] | ]

P_hone:[Zl&QJ- 2| - lEelceia)  Fax (optional): m -mggf f yz ‘Zl
||lyl'IHHHI||lHl|l||l|||H||LJ

E-mail (optional):
proictsits Name: |£] <l Aokl 14l 4 Bl2IENRI el 1254 [lalelrbA | | ] ] ]

erogect Srsetocation: P12 143/ | &l 13 L LI LT
oy tleddzlatplol [ L LI LI LI 1] st D2 2 coce: DlcAZIZAS - L1 L]

County or similar government subdivision: MA‘ MA] 2|72,0[ v MVA ZD’ ! I l ' ‘ | 1

Latitude/Longitude (Use one of three possibie formats, and specify method)

| act]

Latitude 1./830 43 27" N (degrees, minutes, seconds) Lohgitude 1. 45 0 59 37 W (degrees, minutes, seconds)
* [

2. __°__._ _ N(degrees, minutes, decimal) 2. ___9__.__ W(degrees, minutes, decimal)
S N, o N (decimal) 3 o W (decimal)
Method: [ ] U.S.G.S. topographic map =~ [] ePAwebsite [ ] GPS [ ] Other:
« If you used a U.S.G.S. topographic map, what was the scale: /1 2&. ce
Project Located in Indian country? [:] Yes No
If so, name of Reservation or if not part of a Reservation, put “Not Applicable”:
Estimated Project Start Date: ‘. / 1 | J/ | l I iJ Estimated Project Completion Date: ‘ | l ! l ] J / I ‘ l ‘J
Month Date ) Year

Month Date Year .

Estimated Area to be Disturbed (to the nearest quarter acre): l 0[2_ . I‘7 él

EPA Form 3510-9 (Rev. 6/03)




Has the SWPPP been prepared in advance of filing this NOI? D Yes D No

Location of SWPPP for viewing: |_| Address in Section I Address in Section Il [ ] Other

ot yeresvsee_| L L1 LLLLLL L LLLLLLLEL LTI

ety Lty
State:l_l__' ZipCode:llllI'-‘l" IJ

SWPPP Contact Information (if different than that in Section 11):

,.NamezlllllHIIIHAIl|||||ll||||f'll_ll‘lj
| Phone: | 71§/ - | 28d - |:c:$dd72if(Fax (optional): Ljﬂj— M - M
it optonan: | | | | | [ [ L L L L LT

-

Identify the name(s) of waterbodies to which you discharge. E ) éh/) e de /Z L) 2 &—

Is this discharge cgnéistent with the assumptions and requirements of applicable EPA approved or established TMDL(s)?
Yes D No ' '

naangered GIeS AN on.. —
 Under which criterion of the permit have you satisfied your ESA eligibility obligations?

[(Ja s e o e [IF
« If you select criterion F, provide permit tracking number of operator under which you are certifying eligibility:

NENREERREN

R PEE

I certify under penalty of faw that this document and all attachments were prepared under my direction or supervision in accordance
with a system designed to assure that qualified personnel properly gathered and evaluated the information submitted. Based on my
inquiry of the person or persons who manage the system, or those persons directly responsible for gathering the information, the
information submitted is, to the best of my knowiedge and befief, true, accurate, and complete. | am aware that there are significant
penalties for submitting false information, including the possibility of fine and imprisonment for knowing violations.

Print Nema: -3/" $€ 4. Llogez

Print Title: QV‘U Jey]

Signature: %«mj a K)‘M«Y {LM
© )

Date: ”llb\(&;

_ EPA Form 3510-9 (Rev. 6/03)
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As of today, EPA has not received the SWPPP which was to be submitted by October 15% 2005.. _

Estancias’October 18, 2005 submittal contained a site map, but it did not contain a SWPPP. -

EPA has agreed to postpone the Show Cause Meeting scheduled to take place on October 12,
2005 until Thursday November 17, 2005 at 1:30 PM The Show Cause meeting will take place
--at EPA’s New York offices, 290 Broadway, 20™ Floor, New York, New York 10007. EPA is
also willing to meeting with Estan01as/T&T prior to November 17, 2005 on a mutually agreed

. upon date.

If you have any questions regarding this matter, please feel free to contact Mr. Henry‘Mazzucca, A

Chief, Compliance Section at (212) 637-4229 or Murray Lantner at (212) 637-3976.

Slncerely,

Henry Mazzucca, P.E. Chief
Compliance Section

Enclosures

‘cc: - -Ruben Gonzalez, Director Water Quality Area, EQB w/enclosure
Carlos O’Neill, USEPA-CEPD w/enclosure
Sindulfo Castillo, Section Chief, USACE, Antilles Regulatory Office wlenclosure
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REGION 2 :

In the Matter of: .

Estancias de Siervas de Maria
"MSC 1006

HC-04 Box 44374, Bo. San Salvador
" Caquas, PR 00725 . ;

And

T&T Engineering o
1150 Americo Miranda
Caparra Terrace, PR 00921

NPDES Tracking Number PRU200900

Proceeding pursuant to §309(a) of
the Clean Water Act, 33 D.S.C. §1319(a)

ORDER . Co
EPA-CWA-TIT-2005-3243

United States Envirommental Protection
Agency — Region 2 )
290 Broadway

Woer Varl Naer Varl  10007—1R64




Fact Sheet for the Construction General Permit, Page 7, Frequently Asked Questions
http://www. epa gov/npdes/pubs/cgp2003 fs.pdf

What are My Options For Meeting the “Final Stabilization” Cnterla? In most cases, you can

terminate permit coverage as soon as the portion(s) of the project for which you are an operator .

are finally stabilized. A definition of “Final Stabilization” isin Appendix A of the CGP. For the
_purpose of these discussions, “structure” is iised not only in the more traditional sense of
~_“buildings,” but also refers to other things that would remain in a non-vegetated condition after
construction has ended. Examples of “structures” include: buildings; parking lots; roads; gravel
equipment pads, sidewalks, runways, etc. All other disturbed areas must be finally stabilized by
_either vegetative or non-vegetative practices, except disturbed areas on lands that will be returned
to an agricultural use such as cropland, rangeland, or silviculture need only be returned to the
preexisting condition (e.g., tilled land, grass rangeland, agricultural buffer stip, etc). Where a
residential homeowner has decided to install their lawn themselves, only temporary
stabilization is required. Perennial vegetation could include grasses, ground covers, trees,
shrubs, etc. Vegetative final stabilization requires 70 percent coverage of the “natural” vegetative
cover in that part of the country. If the natural vegetation in your area covers 50 percent of the
land, final stabilization is achieved when coverage of 35 percent or more of the land is achieved
(70 percent of 50 percent). Non-vegetative stabilization could include rip-rap, gravel, gabions,
etc. Impervious cover such as concrete or asphalt should be avoided as a final stabilization
technique. Long-term, serm-permanent erosion control practices combined with seeds that would
establish vegetative stabilization (e.g., properly secured seed impregnated erosion control mats,
etc.) could also be used as “final stabilization.” To qualify as “long-term,” the erosion control
practice must be selected, designed, and mstalled so as to provide at least three years of erosion

control.




. % . UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
$ S REGION 2
] m g 290 BROADWAY

% S ' NEW YORK, NY 10007-1866

- Mt
JAN 30 2003

CERTIFIED MAIL - RETURN RECEIFT REQUESTED ~ * - -

Mr. José Lopez Roig, President
Estancias de Siervas de Maria, Inc.
P.R. 931, Km. 4.3, Navarro Ward
Gurabo, Puerto Rico 00778

Re:  In the matter of José Lépez Roig o
“Proceeding Pursuant to §309(a) of the Clean Water Act, 33 U.S.C. §1319(a)
Docket CWA-02-2003-3500 ’ :

Dear Mr. Lépez:

Enclosed please find one executed original of the Consent Order related.to the above-referenced -
matter. The Consent Order concerns fill discharged into a perennial stream channel in the
southern portion of your property at the Estancias de Siervas de Maria residential development,
located at PR-931, Km 4.3, in Navarro Ward, Municipality of Gurabo, Puerto Rico. The U.S.
Army Corps of Engineers (“the Corps”) issued a Cease and Desist Order to you on April 11,
2001, regarding the discharge of fill into the stream. The Corps file number for this case is
200101545 (CD-VG). The fill was discharged in violation of Section 301 of the Clean Water
Act (“the Act”) because it was not authorized by a permit from the Corps pursuant to Section 404
of the Act. ’

Please note that the Consent Order requires that you create and preserve 0.77 cuerda (0.79 acre)

- of herbaceous wetland from upland along the stream channel in the southwest corner of the
property, as depicted in the survey plan which you submitted to us on October 8, 2002.
It is EPA’s opinion that this wetland creation and preservation, if completed as described in this
Consent Order, will provide for more than twice the aquatic resource functions and values in
replacement for impacts resulting from your unauthorized filling of approximately 160 linear feet
of a perennial stream channel. Please take special note that this Consent Order requires that you
submit a detailed Mitigation Plan to EPA within thirty (30) days of execution of the Consent
Order, and that you submit applications for necessary Federal, local and Commonwealth
authorizations for implementation of the Mitigation Project within thirty(3 0) days of receipt of

Recycled/Recyclable « Printed with Vegetable Ol Based Inks on 100% Recycled Paper (40% Postconsumer)
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EPA’s approval of the Mitigation Plan. You must obtain all necessary authonzatlons from
Federal, Commonwealth, and local agencies with jurisdiction over the work prior to
commencement of any construction for the Mitigation Project. “Commencement of
construction” includes, but is not limited to, discharges of fill of a temporary nature for road-
crossings to access the wetlands creation area. The Corps has discretion to require a permit for
the Mitigation Project pursuant to' Section 404 of the Act since it will involve discharge of
dredged or fill material below the ordinary high watér mark within the perennial stream. A
Nationwide Permit No. 27 (“Stream and Wetland Restoration Activities”) may apply to the
Mitigation Project. Please also note that this Cohsent Order requires that you apply to the Corps

for an after-the-fact permit for the fill which you discharged into the pefennial stream channel,
and which you wish to construct houses on. It is EPA’s opinion that Nationwide Permit No. 32
(“Completed Enforcement Actions™) may apply to this fill provided that you comply with all
requirements and conditions of this Consent Order, and with any further conditions or '
requirements set by the Corps. ‘

Successful implementation of this Consent Order would be contingent upon your obtaining the .
necessary Federal, Commonwealth, and local authorizations for the Mitigation Project.. Should
you fail to obtain such authorizations, the Consent Order may become null and void due to your
inability to execute its terms and conditions.

Provided that you promptly comply with all terms and conditions of this Consent Order, EPA '
will not seek a penalty for the unauthorized discharge of fill in the perennial stream channel. As
you are aware, EPA has been considering seeking a civil administrative penalty for this violation
pursuant to Section 309(g) of the Act because you continued filling despite a Cease and Desist
Order

Please be aware that issuance of this Consent Order by EPA does not legalize the unauthorized
stream channel fill. Your compliance with the terms and rcondit/ions of this Consent Order will
only resolve the injunctive relief element of the subject violation. Housing lots which you
propose to develop on the fill over the alignment of the former stream channel will be 51tuated on
~ illegal fill unless the discharge is authorized through a Corps permit.

We appreciate your cooperation in this matter. If you have any questions or need further
information, please contact David Pohle at (212) 637-3824.

~

v o

alter Mugd
- Director -
Division of Environmental Planning and Protection




Enclosure

CccC:

Lieutenant Colonel Dennis Gassert
Deputy District Engineer
U.S. Army Corps of Engineers

Antilles Office =~ =

>




UNITED STATES
ENVIRONMENTAIL PROTECTION AGENCY
REGION 2 ‘
290 Broadway
New York, New York 10007-1866

‘r——-f ——————————————————————————————————— X

! - N
‘In the Matter of o
. 4 g
|José Lépez Roig, President l ORDER
Estancias de Siervas de Maria, Inc. I
P.R. 931, Km. 4.3, Navarro Ward I ON

- ;Gurabo, Puerto Rico 00778 , | ‘
3 | | CONSENT"
‘Proceeding Pursuant to §309(a) of the |
Clean Water Act, 33 U.S.C. §1319(a) | CWA-02-2003-3500
¢ l R
———————————————————————————————————————— x

‘I. STATUTORY AUTHORITY
: The following Findings are made and Order issued pursuant to
.the authority vested in the Administrator of the United States
Environmental Protection Agency ("EPA") by the Clean Water Act,
as amended, 33 U.S.C. §1251 et seg. (“the Act”), and in
particular, Section 309(a) of the Act, 33 U.S.C. §1319(a). This
authority has been duly delegated by the Administrator to the
Regional Administrator of Region 2 of EPA, which authority has
been duly re-delegated to the undersigned Director of the '
Division of Environmental Planning and Protection of Region 2 of
EPA. ‘ ‘

II. STIPULATIONS AND FINDINGS

1. Mr. José Lépez Roig (“Respondent”) is a “person” as defined
under Section 502 of the Act, 33 U.S.C. §1362. Respondent
is the president of Estancias Siervas de Maria, Inc.

2. Respondent is the owner and developer of property (“the
Site”) entitled “Estancias de Siervas de Maria Residential
Project,” located at PR 931, Km. 4.3, Navarro Ward, Gurabo,
Puerto Rico (see Exhibit A).




§ UNITED STATES
5 _ ENVIRONMENTAIL PROTECTION AGENCY
' REGION 2
290 Broadway
New York, New York 10007-1866

In the Matter of

I
[
: I
;Jose Lépez Roig, President | ORDER
Estanc1as de Siervas de Maria, Inc. |
‘P.R. 931, Km. 4. 3, Navarro Ward | ON
‘Gurabo, Puerto Rico 00778 | .
¥ o o | CONSENT
‘Proceeding Pursuant to §309(a) of the I
l
|

Clean Water Act, 33 U.S.C. §1319(a) : CWA—02—2003—3500

'I. STATUTORY AUTHORITY

The following Flndlngs are made and Order issued pursuant to
‘the authority vested in the Administrator of the United States
Environmental Protection Agency ("EPA") by the Clean Water Act,
as amended, 33 U.S.C. §1251 et seg. (“the Act”), and in ;
particular, Section 309(a) of the Act, 33 U.S.C. §1319(a). This
authority has been duly delegated by the Administrator to the
Regional Administrator of Region 2 of EPA, which authority has

 béen duly re-delegated to the undersigned Director of the
Division of Environmental Planning and Protection of Reglon 2 of

EPA.

II. STIPULATIONS AND FINDINGS

1. Mr. José Lépez Roig (“Respondent”) is a “person” as defined
under Section 502 of the Act, 33 U.S.C. §1362. Respondent
is the president of Estancias Siervas de Maria, Inc.

2. Respondent is the owner and developer of property (“the
Site”) entitled “Estancias de Siervas de Maria Residential
Project,” located at PR 931, Km. 4.3, Navarro Ward, Gurabo,
Puerto Rico (see Exhibit A). :
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Respondent purchased the Site in May 1999, from Blator,
Inc., a development company that had local and Commonwealth-
approved plans for the construction of 72 houses, two of
which were proposed for development within a location where = ;

a perennial stream channel was situated.
Respoudent commenced discharge of fill material into the
perennial stream channel in February 2001.

> -
>

The U.S. Army Corps of Engineers (“the Corps”) conducted a
site visit on March 1, 2001, and observed the presence of

fill material in the perennlal stream channel. The Corps

informed Respondent of his respon51blllty to obtaln a.
Department of the Army permit prior to the commencement of
construction activities, notwithstanding the approval of
construction plans by local and state agenc1es

The Corps issued a Cease and Desist Order to Respondent on
April 11, 2001 for the unauthorized work.

By letter dated April 23, 2001, Respondent informed the
Corps that the placement of fill in the perennial stream was
for purposes of straightening its path, and that the

original design for the development (including stream

straightening projections) had been approved by local and
Commonwealth Agencies. ,

| By letter dated May 18, 2001, fhe Corps informed Respondent

of his option to resolve the violation by either removing
all unauthorized fill material from the Site, or applying
for an “after-the-fact” permit for the work. :

Respondent did not apply for an “after-the-fact” permit.

The Corps conducted a second site visit on June 27, 2001,
and found that further straightening and filling of the
perennial stream had occurred since the time of the Corps
inspection on March 1, 2001.

The Corps sent a letter dated July 9, 2001 to Respondent

. reminding him that the Cease and Desist Order remained in

effect, and warning him not to continue the stralghtenlng
and filling of the perennial stream at the Site.

On August 30 2001 the Corps transferred enforcement

' authorlty for the case to EPA, pursuant to the terms of the

|
'
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nationwide Memorandum of Agreement concerning Federal
enforcement for Section 404 of the Act.

On December 20, 2001, EPA issued a Request for Information
letter to Respondent pursuant to Section 308 of the Act, 33

. U.s.C. §1318,. to which Respondent replled by letter dated

January 23, 2001.

In his reply, Respondent claimed that approximately 160
linear feet of perennial stream channel had been filled with
earthen material during the period from February 2001 to
June 2001 for the purpose of straightening the stream and
re-routing its path along the southern boundary of the
proposed residential development.

On April 30, 2002, and again on June 24, 2002, EPA inspected
the Site and confirmed that approximately 160 linear feet of
perennial stream channel had been impacted by discharge of
fill consisting of earthen material, dirt and soil.

The perennial stream channel referenced above is part of an
unnamed tributary to the Rio Grande de Loiza, a river which

flows to the Atlantic Ocean.

The perennial stream channel is a water of the United

States, which came under the jurisdiction of the EPA and the
Corps effective September 1, 1976. The Act's jurisdiction

encompasses "navigable waters" which are defined as "waters
of the United States™ (33 U.S.C. §1362(7)).

Section 301(a) of the Act, 33 U.S.C. §1311(a), prohibits the
discharge of pollytants into waters of the United States
except as in compliance with: Sectlons 301, 306, 307, 318,
402 and 404 of the Act.

The fill material which was discharged in the waters of the
United States constitutes a "pollutant" within the meaning
of Section 502(6) of the Act, U.S.C. §1362(6). The
placement of fill material into the waters of the United

States constitutes a "discharge of pollutants" as defined by

Section 502(12) of the Act, 33 U.S.C. §1362(12).

The discharge of fill material into navigable waters of the
United States without authorization from the Secretary of
the Army as provided by Section 404 of the Act is unlawful
under Section 301 (a) of the Act, 33 U.S.C. §1311l(a).
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21. The Secretary of the Army has not issued authorization
pursuant to Section 404 of the Act for. the discharge
described above.

£22. Based on the above Findings, EPA finds Respondent to be in

violation of Section 301 of the Act, 33 U.S.C. §1311, for
the discharge of pollutants consisting of earthen’ £ill
material into approximately 160 linear feet of waters of the
United States without authorization by the Secretary of the
Army as provided by Section 404 of the Act. ’

23. Each day that the subject activity remains unauthorized by
the Corps pursuant to Section 404 of the Act, 33 U.S.C.

301 of the Act, 33 U.S.C. §1311.

24. On October 8, 2002, Respondent-submitted to EPA a survey

i

g

plan for creation and preservation of 0.77 cuerda (0.79
acre) of herbaceous riparian wetland along the south side of
the relocated stream channel (the “Mitigation Project”).

1 B ° .
- B )]

“ITI. ORDERED PROVISIONS

O :
il . .
‘Based upon the foregoing Stipulations and Findings, and

pursuant to the provisions of Section 309(a) of the Act, 33
U.S.C. §1319(a), EPA hereby orders and Respondent hereby

consents that:

1. . Respondent shall cause no further discharges of
dredged or fill material into waters of the United
States except as authorized by a valid permit issued
by the Corps pursuant to Section 404 of the Act, 33
U.S.C. §1344.

Mitigation Proiject Planning, Approval, and Construction

2. Within thirty (30) days of execution of .this Consent
Order, Respondent shall submit to EPA for review and
approval a detailed description (“Mitigation Plan”) of
the Mitigation Project, involving creation of 0.77
cuerda (0.79 acre) of herbaceous riparian wetland
along the south side of the relccated stream channel.
The Mitigation Plan must be in the form of a bound
report which includes the following information:

(A) A narrative description of all proposed work,
including the manner in which it will be .
conducted, the equipment tc be used, and the time

§1344, constitutes an additional day of violation of Sectlon‘
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sequence for the construction (Note: Excavation
must commence at the p01nt farthest from the
stream channel, and mdove channel-ward, thus

maintaining a zone of dry ground [i.e., a berm or

berm-like area] between the excavation and the
stream channel during most of the construction
period. Also note: Any proposals for temporary
road-crossings of the existing channel must be
described.);

L3
>

(B) A timeline for the construction beginning with
“Day One”. of the project, and proceedlng
- forward; .

(C) An 8"x 11" overview diagram which depicts the
mitigation area and the work proposed;

(D) Separate 8" x 11" diagrams depicting four or more
north-to-south, cross-sectional diagrams through
the mitigation area, depicting both the current
and final ground elevatlons,

(E) A description of the measures which will be

implemented to control sedimentation and erosion

during construction (Note: The aréa where

wetlands are to be created must be separated from
the relocated stream channel via silt curtains or
haybales at all times during construction); *

(F) A description of engineering devices which will
be used (e.g., gabions or riprap) to permanently
control erosion of the stream channel banks;

(G) A description of the vegetation to be planted in
the mitigation area, including species to be
planted and the planting array; and

(H) A schedule for monitoring the completed
mltlgatlon

Within 30 days of receipt of the Mitigation Plan, or
submission of a modified Mitigation Plan, EPA shall
approve or deny said plan in writing. If the plan is
denied, EPA shall request and Respondent shall submit
a modified plan based on EPA's comments. Respondent
shall submit the modified plan to EPA within 15
calendar days of receiving EPA's written request and
comments. -Respondent shall not be granted more than




10.

6

two opportunities to submit a modified removal and
restoration plan for EPA approval. Failure on the part
of Respondent to submit a Mitigation Plan which EPA
finds approvable within 120 days of execution of this
Consent Order, may, after written notice by EPA to
Respondent, void this agreement and result in further
enforcement action pursuant to: Section 309 of the Act,

- 33 U.Ss.C.

Within thirty(30) days of receipt:af-EPA’'s approval of’
the Mitigation Plan, Respondent shall submit-
applications for necessary local, Commonwealth and
Federal authorizations for implementation of the
Mitigation Project, including, but not limited to,

© authorization from the Puerto Rico Department of

Natural and Environmental Resources, a water quallty
certificate or-waiver thereof from the Puerto Rico
Environmental Quality Board, and authorization from
the Corps. k

Any modifications or revisions to the Mitigation Plan
requested or required by local, Commonwealth, or
Federal agencies will require'resubmittal‘of the
Mitigation Plan for EPA rev1ew and approval

Within forty-five (45) days of receipt of all
necessary authorizations, or as soon as proper weather
conditions allow following receipt of all necessary

- authorizations, Respondent shall commence constructlon

of the Mitigation Project.

The project shall be commenced during a Eerlod of low

flow in the stream.

Respondent shall notify EPA via fax or telephone at
least ten (10) days prior to commencement of
construction of the Mitigation Project so that EPA may
arrange to have an inspector visit the Site during '
construction.

The Mitigation Project must be completed within the
time period set forth in the Mltlgatlon Plan, as
approved by EPA.

Finished project dimensions must reflect the location,
area, and elevations represented in the Mitigation
Plan which is approved by EPA. No over-excavation of
the mitigation area shall be allowed.
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from EPA stating that the Mitigation Project has been
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Immediately upon completion of construction,
Respondent shall notify EPA of completion, and submit
a report with photographs of the completed work to
EPA.

EPA shall inform Respondent in writing as to whether |
the work has been completed adequately, or further
construction (e.g., to adjust elevation levels) is’
necessary. : -

>

Mitigation Area Preservation

Within thirty (30) days following receipt of a letter

adequately constructed, Respondent shall file with the
Puerto Rico Department of Justice, Registry of
Property, the following four attachments to the deed
for the property: (1) a copy of this Consent Order,

(2) a copy of the approved Mitigation Plan, (3) a copy
of the letter from EPA stating that the Mitigation '
Project has been adequately constructed, and (4) a
statement of permanent preservation. The statement of
permanent preservation must contain the following
language: “The mitigation area covering 0.77 cuerda in
the southwest corner of the Estancias de Siervas de
Maria residential development, located at Route 931,
Km 4.3, Navarro Ward, Municipality of Gurabo, Puerto
Rico, as depicted in the attached Mitigation Plan, is
hereby preserved in perpetuity, in accordance with the
attached EPA Order CWA-02-2003-3500,as an area of
wetland to provide wildlife habitat, floodwater
storage, and pollution removal. Any alteration of
this area, including excavation, filling, or use for
construction, storage of materials, or disposal of
waste, is strictly prohibited, except with written
consent of the Director of the Division of
Environmental Protection and Planning, U.S.
Environmental Protection Agency, Region 2, or his/her
assign.” A copy of these documents and evidence of
filing must be provided to EPA within ten (10) days of

filing.

CorDs Authorization of Stream Channel Fill

Within thirty (30) days following filing of required ;
‘documents with the Puerto Rico Department of Justice,
Registry of Property, Respondent shall submit an
application to the Corps seeking after-the-fact
authorization for the illegal fill which remains in
the stream channel.
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Failure to submit an application to the Corps seeking
after-the-fact authorization for the illegal fill,
within the specified time period, shall be deemed a
failure on the part of Respondent to fully comply with
the provisions of this Order and may, after written
notice by EPA to Respondent, void this agreement and
result in further enforcement action pursuant to
Section 309 of the Act, 33 U.S.C. §1319, against
Respondent for the subject violation.. :

Mitigation Moﬁitoring

Once per year for five years, beginning twelve months
following receipt of a letter from EPA stating that
the Mitigation Project has been adequately
constructed, Respondent shall submit a report (“Annual

Monitoring Report”) to EPA with photographs of the

Mitigation Project area, and a description of the
vegetation species growing. there.

"Subsequént to: submittal of each Annual Monitoring

Report, Respondent shall undertake any re-excavation,
planting, erosion-control measures, or similar
alterations to the Mitigation Project area and/or the

-bordering uplands, which EPA may instruct him to

undertake, for the purpose of ensuring development of
wetlands within the Mitigation Project area, within
the time-period instructed by EPA.

The Mitigation Project shall be deemed fully
successful by EPA when at least 85% of the Mitigation
Project area is densely-vegetated with wetlands '
vegetation in a healthy state for a period of at least
two consecutive years. :

EPA may instruct Respondent to continue monitoring of
the Mitigation Project area, and excavation or
planting of such, for a period beyond five years if
fully successful restoration is not achieved within
five years. ‘ ’

EPA br its désignated representative (s) may inspect
the Mitigation Project area periodically to assess
compliance with this Consent Order and to evaluate the

degree of success of the Mitigation Project until such

time as EPA deems the Mitigation Project fully
successful. .
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Other Ordered Provisions

Commonwealth and local authorizations for the
Mitigation Project must be obtained, and the
Mitigation Project must be constructed to EPA’s
satisfaction, .within one year following execution of
thlS Consent Order -

If Respondent cannot comply with any of the deadlines
or requirements in this Consent Order, Respondent
shall immediately notify EPA via faxed message or -
overnight mail. Such notification shall include a
description of the nature of the cause for non-
compliance, the measures proposed to be taken by
Respondent to come into compliance, and a timetable by
which Respondent intends to implement these measures.
EPA may, at its sole discretion, approve modifications
to the requirements of this Consent Order, at the
request of Respondent, for the purpose of Respondent’s
coming into compliance with this Consent Order. Such
modifications shall be made by letter to Respondent
signed by the Chief of the Water Programs Branch or
his assign.

This Consent Order is an agreement between Respondent
and EPA to resolve the injunctive relief issues
related to the violation of Section 301 of the' Act, 33
U.5.C. §1311, set forth in the Stipulations and
Findings, above. Any failure on the part of
Respondent to fully comply with the provisions of this
Order may, after written notice by EPA to Respondent,
void this agreement and result in further enforcement
action pursuant to Section 309 of the Act, 33 U.S.C.
§1319, against Respondent for the subject violation.

All written information required to be submitted to
EPA pursuant to this Consent Order shall be sent via
certified mail (return¥receipt requested) or overnight
mail to:

Mr. Walter Andrews, Chief
Water Programs Branch
U.S. Environmental Protection Agency, Region 2
290 Broadway - 24th Floor
New York, New York 10007-1866

Copies of written information may be faxed to Mr.
David Pohle, Wetlands Enforcement Coordinator, at fax
number: (212) 637-3889. :
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Any questions concerning this Consent Order should be

directed to Mr. Pohle at the above address, fax
number, and/or telephone (212) 637-3824. '

' GENERAL, PROVISIONS

The provisions of this Consent Order shall be binding

_upon Respondent, and his agents, servants, employees

and successors or assigns. .

This Agreement is not and shall not be interpreted to
be a permit under Section 404 of the Act for any
dredge or fill activity in wetlands, nor shall it in
any way relieve Respondent of any obligation to comply
with any provision of the Act, its implementing :
regulations, or any other local, Commonwealth, or
Federal law. This Consent Order does not constitute a
waiver, suspension or modification of the requirements
of the Act, 33 U.S.C. §1252 et seg., or any :

. regulations promulgated thereunder, or any

Commonwealth or local law or regulation. This action
is an enforcement action taken by EPA to ensure swift
compliance with the Act. By this agreément, EPA
accepts compensatory mitigation in the form of
wetlands creation as replacement for aquatic resources
impacted as a result of the subject violation.
Issuance of this Consent Ordér is not an election by
EPA to forego any civil or any criminal action
otherwise authorized by the Act, including issuance of
penalties ‘pursuant to Section 309(g) of the Act, 33
U.5.C. §1319(g), for the subject wviolation.

vMitigation provided pursuant to this Consent Order

shall not be offered by Respondent or any other person
for consideration as mitigation for 'any other fill.
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FFECTIVE DATE

| B ——

‘ThlS Consent Order shall become effective upon the date of
executlon by the Dlrector, Division of Environmental
'Plannlng and Protectlon, of EPA, Region 2.

‘ﬂn the matter of
[

'José Loépez R01g, President, Estancias de Slervas de Maria, Inc.
'P R. 931, Km. 4.3, Navarro Ward >,
gurabo, Puerto Rico 00778

é?roceeding Pursuant to §309(a) of the Clean Water Act, 33
'U.S5.C. §1319 (a) v
‘Docket CWA-02-2003-3500

lFor Respondent

WO\ QW Q-M Jou 1N 260 7

‘Jos opez Roig, Pre81 \ Date
Esta as de Siervas de Marla, Inc.

For U Env1ronmental Protection Agency, Region 2

/ A/Néﬁy T / /éo/ Qé

Walter Mugdan,”Dlrector ate
Division of Env1ronmental Plannlng ‘ ‘
and Protection :
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SEPA

" United States Environmental Protection Agency
Washington, D.C. 20460

Water Compliance Inspection Report

Form Approved.
OMB No. 2040-0057
Approval expires.8-31-98

Section A: National Data System Coding (i.e., PCS)

Transaction Code NPDEvS‘ yrimo/day Inspection Type Inspector Fac Type
N ] 2[5 s|p[R]ul2]ojole|ofof 12[osofs] 1 [7f telc] R 2|2
: ‘ ' ' Remarks - . o
et e b L s
lnspectiqn Work Days Facility Seli-Monitoring Evaluation Rating B1 - ‘QA - - Reserved - -
5 1 1 Jeo *70|1] n ) o7 73t | |4 L e

' ) Section B: Facility Data
Name and Location of Facility Inspected (for industrial users d/scharg/ng to POTW, also include POTW
name and NPDES permit number
Estancias de Siervas de Maria, State Road PR-931 Km. 4.3, Gurabo

P.R.
Mailing Address M r. Jose Lopez Roig, MSC 1006, HC-04 Box 44374,
Bo. San Salvador, Caguas, PR 00725

Name(s) of On-Site Representative(s)/Title(s)/Phone and Fax Number(s)

Entry Time/Date . Permit Effective Date

3/17/05, 9:00 AM No Permit

i

Exit Time/Date

9:55 AM

Permit Expiration Date

Other Facility Data

Jesus F. Fontanes, Vice President, T&T Engineering Design and FRS 110014408612

Development Corp., 1150 Americo Miranda, Caparra Terrace 00921 ICIS 2658622
(787) 707-0420 . Admin Order, CWA-02-2003-3500,
1/30/2003

Name, Address of Responsible Official/Title/Phone and Fax Number(s)

M. Jose Lopez Roig, MSC 1008, MC-04 Box 44374,

Bo. San Salvador, Caguas, PR 00725 SIC Code 1521 - General Building

Contractors, Residential

’ Contacted i
[:‘Yes END -

Section C: Areas Evaluated During Inspection (Check only those areas evaluated)

Permit Flow Measurement Operations & Maintenance CSO/SSO (Sewer Overtiow)

Pollution Prevertion

Multimedia
l Other:

Section D: Summary of Findings/Comments (rrach additional sheets af narrative and checklists as necessary)

| Records/Reports ' Self~Moniloring Program Sludge Handling/Disposal

Facility Site Review Compliance Schedules Pretreatment

Eftftuent/Receiving Water Laboratory X| Storm Water

The facxllty is a resxdentnal home constructton site that was said to be approximately 20 Cuerdas (19.44 acres). No
Notice of Intent for Coverage under EPA's Construction General Permit was submitted as required. The facility began
construction activity in 2000 and is conducting construction activity without a permit. Section 301 of the Clean Water
Act and 40CFR 122 .26(b)(14)(x) require that this site be covered under the Construction General Permit.

See Photographs in Attachment 1.

/

Date

//2(/Uu
- §/;4§€/Q¢.

Name(s),‘and Signature(s) of inspec Agency/Office/Phone and Fax Numbers

/ b

Murra Lantner P. E Envnronmen/taJ-Englneer

Signature o%d/a?aw
Henry Mazzlcca, P

EPA/WCB/CS(Z12) 637-3976/ FAX: 637-4211

ewer ' Agency/Office/Phone and Fax.Numbers

EPA/WCB/CS (212) 637-4229

-

. Chlef Co JppJ?ance Secnon

/
(/"/
EPA Form 3560-3 (Rev 9-94) P

/
revuous editions are obsolete




U.S. Environmental Fmtwmn Agamy
National Pollutant Dlscharge Elimination System
(NPDES) |

Recent Additions | Contact Us | Print Version  Search NPDES _ ‘
EPA Home > QW Home > OWM Home > NPDES Home > Stormwater > NOl Apphcat:on Results

Construction Activities NPDES Topics Alphabetical Index Glossary About NPDES
-2003 Construction : '
General Permit

“Oil and Gas NOI Application Search Results

Industrial Activity -
-Multi-Sector General

Permit Permit Search Parameters:
Municipal MS4s

-Large & Medium
-Smaill

Owner Name contains (JOSE LOPEZ ROIG ) ..... Owner Name contains (JOSE LOPEZ
ROIG ).....Owner State = Puerto Rico.....Owner State = Puerto Rico.....Facility Name contains
(ESTANCIAS DE SIERVAS DE MARIA ).....Facility Name contains (ESTANCIAS DE SIERVAS

Stormwater Outkeéch DE MARIA ).....Facility State = Puerto Rico.....Facility State = Puerto Rico.....Permit Type =

Materials All.....
'Phase | & Phase li _ Record Count; 0
-Menu of BMPs _

-Urbanized Area Maps

Sorry, no applications were found!

Stormwater Home

11/16/2007, http://cfpub.epa.gov/npdes/stormwater/noi/noihitlist.cfm?CFID=3 06884& CFTOKEN=58704135&jsess...




Tt achment s~

UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
REGION 2
X
- IN THE MATTER OF e
- José Lépez-Roig, President :
.- Estancias de Siervas de Maria, Inc. ' : Proceeding to Assess a Class I
MSC 1006,.HC-04 Box 44374 B " Administrative Penalty
" Bo. San Salvador - : R ‘
Caguas; PR 00725 .
: . : Docket No.
PRU200900 . ' : ' : CWA-02-2006-3415
- Respondent :
Proceeding Pursuant to §309(g) of the
"Clean Water Act, 33 U.S.C. §1319(g) :
' X

CERTIFICATE OF SERVICE

I certify that, on the date noted below, I caused to be mailed, by certified mail, return receipt
requested, a copy of the foregoing “ADMINISTRATIVE COMPLAINT” and a copy of the '
“Consolidated Rules of Practice. Governing the Administrative Assessment of Civil Penalties and
the Revocation/Termination or Suspension of Permits,” (40 Code of Federal Regulatlons Part 22
(July 1, 2000)) to the following persons at the addresses listed below:

Jose Lopez—Roig, President » ‘ Eng. Wanda E. Garcia Hernandez. Director

Estancias de Siervas de Maria Inc. Water Quality Area ~ A
" MSC 1006, HC-04 Box 44374 Environmental Quality Board

Bo. San Salvador = - P.O. Box 11488

Caguas, Puerto Rico 00725 ‘ Santurce, PR 00910

I'Thand carried / maﬂed] the original and a copy of the foregoing Complaint to the office of
the Regional Hearing Clerk, United States Environmental Protection Agency, Region 2.

Date: ?7/3/&5 //Zb@ %@W

New’Yorl{, New York Slgnature of Sender]
[NOTE: must be over 18]
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3 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
[b] .
- z REGION 2
M ¢ 290 BROADWAY
S NEW YORK, NY 10007-1866
4L PRO"?‘ .
UG - 3 2006

. CERTIFIED MAIL - RETURN RECEIPT REOUE_STED
Artlcle Number 7003 2260 0000 3250 5979 .

José Lopez R01g, President

Estancias de Siervas de Maria, Inc:

MSC 1006 ~ -~

HC-04 Box 44374

Bo. San Salvador

Caguas PR 00725

Re:  Inthe matter of José Ldpez Roig, Pres1dent Estancias de Siervas de Maria, Inc.
Proceeding to Assess a Class II Civil Administrative Penalty .
~Under Section 309(g) of the Clean Water Act, 33 U.S.C. §1319(g)
' Docket Ne. CWA 02-2006-3415

8% docmment entitled “Admmlstranve Complamt Fmdlngs of Violation, Notice of
~ Proposed Assessment of an Administrative Penalty, and Notice of Opportumty to Request a
Hearing” (Complamt) The United States Enwronmental Protection Agency (EPA) has issued -
- this Complaint against you as a result of our determination that you violated Section 301 of the
Clean Water Act (Act), 33 U.S.C. §1311, for failure to obtain a National Pollutant Discharge
Elimination System (NPDES) Permit for storm water discharges associated with construction
activities at PR 931, Km. 4.3, Navarro Ward, Gurabo, Puerto Rico. This Complaint is filed
- pursuant to the authority contained in §309(g) of the Act, 33 U.S.C. §1319(g). The Complamt
" proposes that a penalty of $§97 OOO 00 be assessed agalnst you for the V1olat10ns

The Complamt has been filed w1th the EPA, Reglon 2, Regional Heanng Clerk. Also enclosed 1s

a copy of the “Consolidated Rules of Practice Govermng the Administrative Assessment of Civil
Penalties, Issuance of Compliance or Corrg ive Action Orders, and the Revocation, Termination
or Suspension of Permits” (CROP), 40 CFR Part 22, which describes the procedures which EPA

will follow in th1s penalty assessment proceedmg

This Complaint includes a Proposed Civil Administrative Penalty and a Notice of Opportunity to
Request a Hearing. You have the right to request a hearing to contest any allegations set forth in
the Complaint or to contest the appropriateness of the proposed penalty. Please pay particular

- attention to the section in the Complaint entitled "Notice of Opportunity to Request a Hearing,"
and the requirements for filing an Answer to the Complaint in §22.15. You have the right to be
represented by an attorney, or to represent yourself at any stage of these proceedings. Any
hearing will be conducted in accordance with the CROP. If you wish to contest the allegations in
the Complaint or the penalty proposed in the Complaint, you must file a Response within thirty

Intemet Address (URL) « http://www.epa.gov
Recycleleecyclable «Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 50% Postconsumer content)




(30) days of recelpt of the enclosed Complamt to the EPA Regional Hearmg Clerk at the
following address: .

Regional Hearing Clerk
U.S. Environmental Protection Agency
290 Broadway - 16th Floor
New York, New York 10007-1866

If you do not file an Answer by the applicable deadline, you will waive your right to 2 hearing
and EPA may file 2 motion for a default judgment against you. Each allegation in the Complaint
will be deemed to be admitted as true by you, and you will have waived your right to be notified
of any Agency proceedings that occur before a civil penalty may be imposed. If a default order is
entered, the entlre penalty may be assessed without further proceedings. :

If you w1sh to resolve this proceeding by paying the penalty proposed in the Complamt in full,

please follow the Instructions for Paying Penalty in Section VII of the Complaint. Please be
informed that EPA may not accept payment in full in resolution of this proceeding until at least
10 days after the close of the public comment period for this proceeding. Such date will be 40
days after publication of a legal notice of this proceeding.

Whether or not you request a formal hearing, you may informally confer with EPA concerning
the alleged violations and the amount of the proposed penalty. EPA encourages all parties
against whomn it files a Complaint to pursue the possibility of settlement as a result of such
informal settlement conference with the Agency. An attorney from the Agency’s Office of
Regional Counsel will normally be present at any informal conference. Please note that a request
for an informal conference does not substitute for a written Answer or affect what a Respondent
may-choose to say in an Answer, nor does it extend the thirty (30) days by which a Respondent
must file an Answer requesting a hearing. Any hearing held in this matter will be conducted in
accordance with the CROP. The EPA also encourages the use of Supplemental Environmental
Projects (SEPs), where appropriate, as part of the settlement. Enclosed is a copy of the Final
EPA Supplemental Environmental Projects Policy (May 1, 1998) for your consideration.

For your information, I am enclosing an Information Sheet which may be helpful if you are a
small business as defined at 13 C.F.R. 121.201, in obtaining compliance assistance or if you wish
to comment on this action to the Small Business and Agriculture Regulatory Enforcement
Ombudsman and Reglonal Fairness Board.

Should you have any questions concerning this matter, please feel free to contact Murray Lantner at
(212) 637-3976. : "

Sincerely,

Dore LaPosta, Director
Division of Enforcement and Compliance Assistance
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This is a post-only.message. Please do not respond.

Christy Arvizu has requested that you receive a Track & Confirm update, as
shown - '
below.

Track & Confirm e-mail update information provided by the U.S. Postal Service.

Label Number: 7003 2260 0000 3250 5979

Service Type: Certified ) : -

Shipment Activity Location " Date & Time
Delivered , . CAGUAS PR 00727 .. 08/11/06
10:42am ' .
Arrival at Unit CAGUAS PR 00725 - o 08/11/06
~8:12am

Acceptance . NEW YORK NY 10007 ' 08/04/06
6:26pm

Reminder: Track & Confirm by email
Date of email request: 08/11/06

Future activity will continue to be emailed for up to 2 weeks from the Date of
Request shown above. If you need to initiate the Track & Confirm by email
process again at the end of the 2 weeks, please do so at the USPS Track &
Confirm web site at http://www.usps.com/shipping/trackandconfirm.htm

USPS has not verified the validity of any email addresses submitted via its
online Track & Confirm tool. :

For more information, or if you have additional gquestions on Track & Confirm-.
services and features, please visit the Fregquently Asked Questions (FAQs)
section of our Track & Confirm gite at
http://www.usps.com/shipping/trackandconfirmfags.htm
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' CERTIFIED MAIL RETURN RECEIPT REQUESTED
Article Number 7005 3110 0000 5972 9809

J ose Lopez R01g, President , _

Estancias de Siervas de Maria, Inc. ’
- MSC 1006, HC-04 Box 44374 | |

Bo. San Salvador

Caguas, PR 00725

Re: .Inthe Matter of José Lopez-Roig, President, Estancias de Siervas de Maria, Inc.

. Proceeding pursuant to Section 309(a) of the Clean Water Act, 33 U.S.C. §1319(a), to
Assess a Class I Administrative Penalty
Docket No. CWA—02 2006-3415

-Dear Mr. Roig:

- On August 3, 2006, the Environmental Protection Agency (“EPA”), Region 2, issued a document
entitled “Administrative Complaint, Findings of Violation, Notice of Proposed Assessment of an
Administrative Penalty, and Notice of Opportunity to Request a Hearing” (Complaint). The EPA
issued this Complaint against you as a result of our determination that you violated Section 301
of the Clean Water Act (Act), 33 U.S.C. §1311, for failure to obtain a National Pollutant

- Discharge Elimination System (NPDES) Permit for storm water discharges associated with )

© " construction activities at PR 931, Km. 4.3, Navarro Ward, Gurabo, Puerto Rico. This Complaixt
“was filed pursuant to the authority contained in §309(g) of the Act, 33 U. S.C. §1319(g). The ~

Complaint proposes that a penalty of $97,000.00 be assessed against you for the violations.

Please be advised that this Complamt includes a Proposed C1V11 Admlrustratlve Penalty and a
Notice of Opportunity to Request a Hearing. You have the nght to request a hearing to contest
any allegations set forth in the Complaint or to contest the appropriateness of the proposed
penalty. Please pay particular attention to the section in the Complaint entitled "Notice of
Opportumty to Request a Hearing," and the requirements for filing an Answer to the Complaint

©in §22:15. You have the right to be represented by an attorney, or to represent yourself at any
stage of these proceedings. Any hearing will be conducted in accordance with the “Consolidated
Rules of Practice Governing the Administrative Assessment of Civil Penalties, Issuance of
Compliance or Corrective Action Orders, and the Revocation, Termination or Suspension of
Permits” (“CROP”), 40 CFR Part 22, a copy of which is attached. '

Pursuant to the CROP, in order to contest the allegations in the Complaint or the penalty
* proposed in the Complaint, you were entitled to file a Response within thirty (30) days of recejpt
of the enclosed Complaint to the EPA Regional Hearing Clerk at the following address:

internet Address (URL) o http://www.epa. gov
Recycled/Recyciable « Printed with Vegetable Oll Based Inks on Recycled Paper (Minimum 50% Postconsumar content)




Regional Hearing Clerk
~ U.S. Environmental Protection Agency
290 Broadway - 16th Floor
New York, New York 10007-1866

Confirmation from the U S. Postal Service demonstrates that on August 11, 2006 EPA’s mailing
of the Complaint was delivered in Caguas Puerto Rico. Accordingly, your Response to the

‘Complaint should have been mailed to EPA no later than September 11, 2006.

To this date however, EPA has not received a Response or Answer to the Complaint on your

- behalf. Moreover, to this date more than 60 days have elapsed since the date of delivery of the

Complaint without rece1pt by EPA of your Response.

EPA hereby advises you that it is granting you an additional 15 days from the date of receipt of
this letter for you to file your Response, prior to EPA exercising its rights pursuant to the CROP
and the CWA, which include the referral of this matter to the United States Department of
Justice. : v

Please be advised that if you do not file an Answer by the aforementioned deadline, EPA may
interpret such failure to mean that you waive your right to a hearing and file a motion for a
default judgment against you. Each allegation in the Complaint will be deemed to be admitted as
true by you, and you will have waived your right to be notified of any Agency proceedings that
occur before a civil penalty may be imposed. If a default order is entered, the entire penalty may
be assessed Wlthout further proceedings. : : :
Should you have any questions concerning this matter, please feel free to contact Eduardo J.
Gonzalez, Esq..from our Office of Regional Counsel at (212) 63 7-3223.

~ Sincerely, . &

Doughlas McKenna, Chief
Water Compliance Branch

Enclosures _
1.  Complaint
2. Consolidated Rules of Practice
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CERTIFICATE OF SERVICE

fr s T \'}'\
SLALD SERY

I hereby certify that the Default Order and Initial Decision by Regional JUdICIa/ Officer
Helen S. Ferrara in the matter of Jose Lopez-Roig, President Estancias de Siervas
de Maria, Inc., Docket No. CWA-02- 2006-3415, was served on the pan‘/es as
indicated below

Certified Mail — ’ Estancias de Siervas de Maria, Inc.
Return Receipt Requested .MSC 1006, HC-04 Box 44374
: Bo. San Salvador
Caguas, Puerto Rico 00725
Attn:  Jose Lopez-Roig

Federal Express - Environmental Appeals Board
U.S. Environmental Protection Agency
Colorado Building, Suite 600
1341 G. Street, N.W.
Washington, D.C. 20005

Pouch Mail - Assistant Adminisrator for
' Enforcement & Compliance Assurance
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW (2201A)
Washington, D.C. 20460

Inter Office Mail - Eduardo J. Gonzalez, Esq.
Office of Regional Counsel
USEPA - Region I/
290 Broadway, 16" Floor
New York, New York 10007-1866

Lo

Karen Maples
Regional Hearing Cler
USEPA - Region Il

Dated: June 18, 2009




UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
‘ REGION 2
290 Broadway
New York, NY 10007

IN THE MATTER OF:
: ' Docket No. CWA-02-2006-3415
José Lopez-Roig, President } |
Estancias de Siervas de Maria, Inc. Proceeding Pursuant to Section 309(a)
MSC 1006, HC-04 Box 44374 ’ of the Clean Water Act, 33 U.S.C. §1319(a)
Bo. San Salvador
Caguas, PR 00725

Respondent.

DEFAULT ORDER AND INITIAL DECISION

By Motion for Entry of Defauit and Initial Décision of the Presiding Officer (“Motion for
Default”), the Complainant, the Director of the Di\;ision of Enforcement and Compliance
Assistance (“DECA”) of Region 2 of the United Statés Environmental Prbtectibn Agency
(“EPA”), has moved for a Default Order and Initial Decision finding the Respondenf, José
Lépez-Roig, President, Estancias de Siervas de Maria, Inc., liablé for the violation of Sections‘
301 and 402 of the Clean Water Act (“CWA"’ or the “Act”), 33 U.S.C. §§ 1311 and 1342. The
Complainant reques;[s éssessment of a civil penalty in the dmouﬁt of Ninety Seven Thousand
Dollars (§97,000), és propdéed in the Complaint.

Pursuant to the Consolidated Rules of Practice Governing the Administrative Assessment

of Civil Penalties (“Consolidated Rules™), 40 CFR Part 22, and based upon the record in this

matter and the following Findings of Fact, Conclusions of Law, and Determination of Penalty,




Complainant’s Motion for Default is hereby GRANTED. The Respondent is hereby found in

default and a civil penalty is assessed against it in the amount of $97,000.

BACKGROUND
This is a proceeding under Section 309(a) of the Clean Water Act, 33 U.S.C. § 1319(a),
governed by the Consolidated Rules. Complainant initiated this proceeding by issuing a
Complaint, F indings’ of Violation, Notice of Proposed Assessment of a Civil Penalty, and Notice
of Opportunity to Request a Hearing (“Complaint™) on August 3, 2006 against Respondent. In
its Complaint, the Complainant alleged that Respondent discharged industrial storm water
associated with construction activities into the Rio Grande de Loiza River without a National
Discharge Elimination Permit (“NPDES”) in violation of Sections 301 and 402 of the CWA, 33
U.S.C. §§ 1311 and 1342.
- The Complaint explicitly states on page 5 , in the section entitled Filing an Answer, that
1. If Respondent wishes to avoid being found in default,
Respondent must file a written Answer to this Complaint with the
Regional Hearing Clerk no later than thirty (30) days from the date
of receipt of this Complaint. EPA may make a motion pursuant to
§ 22.17 of the CROP seeking a default order thirty (30) days after
Respondent’s receipt of the Complaint unless Respondent files an
Answer within that time. If a default order in entered, the
proposed penalty, in its entirety, may be assessed without further
proceedings....
3. Failures of Respondent to admit, deny, or explain any
material factual allegations in this Complaint shall constitute
admission of the allegation.
Service of the Complaint by certified mail return receipt requested was completed on

August 11, 2006. On November 7, 2006, the Complainant forwarded the Complaint a second

time to Respondent. Service of the Complaint by certified mail return receipt requested was
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completed for the second time on November 14, 2006. To date, an Answer has not been filed by
the Respondent.

On December 20, 2007, Complainant i‘ssued a Motion for Default. It was served on
Respondent by certified mail return receipt requested. To date, the Respondeht has not filed a
response to the Motion for Default.

STATUTORY AND REGULATORY AUTHORITY

1. Section 301(a) of the CWA, 33.U.S.C. § 1311(a), prohibits the discharge of pollutants by
any person into navigable waters except in compliance with, among other things, a
National Pollﬁtant Discharge Elimination Syﬁtem (“NPDES”) permit issued pursuant to
Section 402 ofthe‘ CWA, 33 US.C. § 1342, |

2. "Diséharge of a pollutant" means any addition of any pollutant to navigable waters frofn
any point source, pursuant to Section 502(12) Qf the Act, 33 U.S.C. § 1362(12).

3. "Person" includes an individual, corporation, partnership or associatioh, pursuant to
Section 502(5) of the Act, 33 U.S.C. § 1362(5).

4. “Pollutant" includes solid waste, dredged spoil, rock, sand, cellar dirt, sewage, sewage
sludge, and indusfrial, municipal and égficultural wasté discharged ihto water, pursuaﬁt to
Section 502(6) of the Act, 33 U.S.C. § 1362(6). |

5. | "Navigable watérs" include the waters of the United States pursuant to Section 502(7) of
the Act, 33 U.S.C. §1362(7). “Waters of the United States” include; but are not limited

to, waters which are currently used or may be susceptible to use in interstate or foreign

commerce, including all waters which are subject to the ebb and flow of the tide. This




10.

term also encompasses wetlands, rivers, streams (including intermittent streams). See_40
CFR § 122.2.

"Point source” means any discernible, confined and discrete conveyance, including but
not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container,
rolling stock, concentrated animal feéding operation, or vessel or other floating craft,
from which pollutants are or may be discharged, pursuant to Section 502 (14) of the Act,
33 -U.S.C. § 1362(14). |

Section 402(a) of the CWA, 33 U.S.C. § 1342(a) provvides the Administratqr of the EPA
(“Administrator”) with authority to issue a NPDES permit that authorizes the discharge

of pollutants into waters of the United States, provided that all discharges meet the

' applicable requirements of Section 301 of the CWA, 33 U.S.C. § 1311, or such other

conditions as the Administrator determines are necessary to cai'ry out the provisions of

the.CWA.
Section 402(p) of the Act, 33 U.S.C. § 1342(p), requires a permit with respect to

stormwater discharges associated with industrial activity.

Under Section 402 of the CWA, 33 U.S.C. § 1342, on November 15, 1990, the

Administrator promulgated regulations at 40 CFR § 122.26 relating to the control of
storm water discﬁarges. |

Uﬁder 40 CFR § 122.26 (a)(1)(ii) and (c)(1), dischérgers of storm watér_associated with
industrial activity are required to apply for an individual permit or seek coverage under a

promulgated storm water general permit.




11.

12.

40 CFR § 122.26(b)(14)(x) defines “storm -wéter_ discharge associated with industrial
activity” to include construction activity inclﬁding clearing, grading and excavating
activities, that result in the disturbance of more than five acres of land.

EPA issued the “NPDES Géneral Permit‘for Discharges from Large and‘Small
Construction Activities” (Permit No. PRR100000) (“CGP”) on July 1, 2003. This permit
waé published in the Federal Register (68 FR 39087). It became effectiye onJuly 1,
2003. Pﬁor to the issuance of the 2003 CGP, the 1998 CGP, published in the Federal:
Register on February 17, 1998 was effective. |

FINDINGS OF FACT

Based on a review of the record in this proceeding and pursuant to 40 CFR § 22.27('21)’, |

the Undersigned makes the following ﬁndings of fact:

13.

14,

15.

16.

José Lépez-Roig is the President of Esfancias Siervas de Maria, Inc, a cbrporation doing
business in the C’ommonwealth of Puerto Rico.

From August 1, 2001 through July 25, 2006, Respondent owned a construction site (“the
Site”) of approximately 19.5 acres whiéh was located at PR State Road 931, Km. 4.3,
Navarro Ward, Gurabo, Puerto Rico. |

Af the Site, Respondent operated and engaged in the éonstructiop activity consisting of a
residential vho‘using' development known as “Estancias de Siervas de Maria”.

The Respondent’s construction activity referenced in paragraph 15 above involved earth

clearing, grading and éxcavation activities which resulted in the disturbance of more than

five acres of total land area.




17.

18.

19.

20.

21.

22.

23,

On March 17, 2005, EPA conducted a Compliance Evaluation Inspection (“CEI”) at the
Site and found the‘e the Respondent was engaged in the construction activity describedAin
paragraphs 15 and 16, above, and that the Respondent did not have a NPDES nermit for
its stormweter. discharges associated with industrial activity.' |

The Site is adjacent to an unnamed stream which discharges into the Rio Grande de Loiza
River, which then discharges into the Atlantic Ocean,l a navigable water of the United
Ste.ttes.. | .

From August 1, 2001 through July 25, 2006, at all relevant times, Respbndent did not
apply for or obtain a NPDES permit for the constructien activity at the Site, as indicated
by the print out of EPA"s NPDES datebase that indicates ‘no results’ for Respendent’e

application for a NPDES permit.?

Respondent is a “person” within the meaning of Section 502(5) of the CWA, 33 U.S.C. §

- 1362(5).

Respondent’s constructien activity disturbed more than five acres of total land area at the
Site, and therefore falls within the purview of 40 CFR § 122.26(b)(14)(x).

The construction activity at the Site created storm water discharges which constitute a
"discharge of a pollutant" within the meaning of Section 502(12) of the Actl, 33US.C.§
1362(12). |

Respondent’s discharges are, and were at all relevant times, from a point source as

defined in Section 502(14) of the CWA, 33 U.S.C § 1362(14).

' See EPA’s Water Compliance Inspection Report, Attachment 3 to Motion for Default.

?See EPA’s NOI Application Search Results, Attachment 4 to Motion for Default
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24,

25.

26.

27.

28.

29.

The Rio Grande de Loiza River, located in the Commonwealth of Puerto Rico, and which

discharges into the Atlantic Ocean, is a navigable water of the United States within the

meaning of Section 502(7) of the Act, 33 U.S.C. § 1362(7).

- Respondent conducted an industrial activity at the Site without complying with Section

402(p) of the Act, 33 U.S.C. § 1342(p), which requir¢s obtaining a NPDESY permit for
construction activity that disturbs more than five acres of total land area, as required by
40 CFR § 122.26 (b)(14)(x).

Respondent’s discharge of stormwater associated with industrjal activity without a
NPDES permit constituted an unlawful discharge of pollutants in violation of Sccﬁon
301(a) of the Act, 33 U.S.C.’ § 1311(a).

Respondent’s failure to obtain permit coverage for its storm water discharges and failure
to operaté pursuant to such permit violated 40 CF R § 122.26 and Sections 301 and 402 of
the CWA, 33U.S.C. §§ 1311 and 1342.

On May 18, 2005, pursuant to Sections 308 and 309(5) of the CWA, 33. U.S.C. §§ 1318
and 1319(a), EPA issued an Administrative Compiiance Order and Request for '
Information (“Administrative Order”) >, Docket No. CWA-02-2005-3216, to Respondent,

requiﬁng the following: submission of a Notice of Intent (NOI) to be covered under the

- CGP; development, submission and implementation of a storm water pollution

prevention plan (SWPPP); and submission of additional information.

On September 8, 2005; EPA issued an Order to Show Cause4, CWA-02-2005-3243,

* Attachment 2 to EPA s Penalty Memorandum, Attachment 2 to Motion for Default.

* Attachment 4 to EPA s Penalty Memorandum, Attachment 2 to Motion for Default.
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requiring Respondent to meet with EPA on October 12, 2005.

30. By letter dated October 18, 2005, Respondent énclosed a copy of the site’s Sedimenfation
and Erosion Conﬁol Program. |

31. | By letter dated November 2, 2005, EPA informed Respondent that the Show Cause
meeting was rescheduled to November 17, 2005, and that there were deficiencies with
Respohdent’s submittals. |

32. By letter dated November 16, 2005, Respondent informed EPA that he was unable to
attend the scheduled Show Cause meetihg due to illneés. EPA did not receive any |
subsequent communications from Respondent.

33. As set forth above, Complainént found that Respondent has violatgd Sections 301 and
402 of the CWA, 33 U.S.C. §§ 1311 and 1342. For these violations, Complainant filed a
Complaint dated August 3, 2006 against Respondent, appended to the Motion for Default
as Attachment 1, pursuant to Section 309(a) of the CWA, 33 U.S.C. § 1319(a), seeking
an administrative penalty of Ninety SevenThousand Dollars ($97,000). - |

34. Respondeht was served with a copy of the Complaint by certified mail return receipt

| requested.” - | | |

35.  According to confirmation of delivery of the Complaint from the United States Pos;t.al

Service (“USPS™), Respbndent received the Complaint in Caguas, Puerto Rico on August

11,2006.

5 Motion for Default, Attachment 5, Certificate of Service, and Attachment 6, EPA’s cover letter addressing the
Complaint to the Respondent.

6 Motion for Default, Attachment 7, print out of the Track & Confirm system provided by the USPS.
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36.
37.
38.

39.

40.

41.

42.

Pursuaﬁt to 40 CFR §§ 22 7(0) and 22.15, Respondent had thirty (30) days from the date
on which it received the Complaint to file its answer.

Pursuant to 40 CFR Part 22.15, Respondent was required to file its answer to the
Complaﬁnt on or before September 11, 2006 (thirty days after August 11, 2006).
Respondent failed tb respond to the Complaint within the thirty-day period provided by
40 CFR § 22.15.

On November 7, 2006, Complainant again forwarded the Complaint to Respéndent,
advising Requndent that: Respondent had the right to request a hearing to éontest any
allegations set forth in the Complaint or to contest the appropriateness of the proposed
penalty; thé Complaint included a section regarding the requirements for filing an
AnsWer to the Complaint; Respondent had the right to be represented by an attorney, or
to rep»resentb itself, at any stage of the proceedings; and that any hearing would be
conducted in accordance with the Consolidated Rules, 40 CFR Part 22.

On November 14, 2006, the aforementioned letter, together with the Complaint, was
delivered in Caguas, Puerto Rico.’ |

Complainant twice duly notified Respondent of its right to file an answer within thirty

~ days after service of the Complaint. Compiainant provided nqtice to Respondent

through: the cover letter attached to the Complaint; the Complaint; and a copy of the
Consolidated Rules, 40 CFR Paft 22.

Respondent has failed to answer the Complaint.

’ Motion for Default, Attachment 9, USPS return-receipt which confirms delivery of the November 7, 2006 letter
and copy of the print out of the Track & Confirm system provided by the USPS.
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43, ‘On December 20, 2007, Complainant issued a Motion for Default.® It was served on
Respondent by certified mail return receipt requested.

44.  To date, the Respondent has failed to respond to the Motion for Default.

CONCLUSIONS OF LAW
1. Jurisdiction is conferréd by Section 309(a) of the CWA, 33 US.C. § 1319(a).
2. Section 309(2)2)(B) of the Act, 33 US.C. § 1319(g)(2)(B), as amended by the Debt
Collection Act of 1996, .implemented by the Civil Monetary- Penalty Inflation Adjustment
Rule, 40 CFR Part 19_, prO\}ides that any person who violates, or fails or refuses to
comply with, the CWA shall be liable to the United States for a civil penalty up to, in the

case of a class I penalty, $157,500.°

3. The Complaint in this action was served upon ReSpondent in accordance with 40 CFR §
22.5(b)(1).
4. Respondent’s failure to file an Answer to the Complaint, or otherwise respond to the

Complaint, constitutes a default by Respondent pursuant to 40 CFR § 22. l7(a).

5. Respohdent’s default constitutes an admission of the allegations set forth in the

¥ The undersigned notes that the caption on the Complaint reads “José Lopez-Roig, President, Estancias de Seirvas
de Maria, Respondent” and paragraph 2 of the Complaint requests an assessment of a penalty against “José Lopez-
Roig (‘Respondent”)”. However, the Motion for Default’s caption reads “José Lépez-Roig, President, and Estancias
de Siervas de Maria, Inc, Respondent” and paragraph 1 refers to Estancias de Seirvas de Maria, Inc and José Lépez-
Roig (“Respondents™). Of course, jurisdiction over the Respondent(s) must be established before a default order is
issued and that proper service of the Complaint on the Respondent(s) named in the Complamt is necessary to obtain
Jurisdiction in a subsequent default proceeding. Based on the record, I determine that, in this proceeding, there is
jurisdiction over one Respondent, identified as José Lopez-Roig, President, Estancias de Seirvas de Maria, as stated
in the .Complaint.

® The Debt Collection Improvement Act of 1996 requires EPA to periodically adjust its civil monetary penalties for
inflation. On December 31, 1996 and February 13, 2004, EPA adopted regulations entitled Adjustment of Cavil
Monetary Penalties for Inflation, 40 CFR Part 19, which provide that the maximum class II penalty should be
adjusted up to $137,500 for each violation that occurred on or after January 30, 1997, and up to $157 500 for
violations which occurred on or after March 15, 2004.
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Complaint and\a waiver of the Respondent’s right to a hearing on such factual
allegations. 40 CFR §§ 22.17(a) and 22.15(d).

6. Pursuant to 40 CFR § 22.17(a), Respéndent’s failure to .ﬁl'e a timely Answer or otherwise
réspond to the Complaint is grounds for the entry of a Default Order and Initial Decision
against the Réspondent assessing‘ a civil penalty for the aforementioned violations.

7. As described in the pe‘naltyl calculation below,kI find that thve Complainan;t’s proposed

| civil penalty of $97,000 is properly based on the statutory requirements of Section
309(g)(3) of the CWA, 33 U.S.C. § 1319(g)(3).

- DETERMINATION OF PENALTY

As set forth above, Section 309(g)(2)(B) of CWA, U.S.C. § 1319(2)(2)(B), as ameﬁded
| by the Debt Collection Act of 1996, provides that any person who violates, or fails or refuses to .

cémply with the CWA, sﬁall be liable to the United States for a civil penalty up to, in the case of
a class II penalty, $157,500.

In both its Complaint ahd its Motion for Default, the Complainant seeks a civil penalty of
$97,000, based upén the statutory factors set forth in Section 309‘(g)‘(3) of the Act, 33 U.S.C.
§ 1319(g)(3), and in acéoraance with the Agency's General Enforcement Policies (GM-21 and
GM-22), as outlined in the Motion for Default and Attachment 2 thereto, a Novémber 16,2007
signed memorandum to the case file from Chﬁsty Arvizu, Envirdnmental Scientist. with EPA -
Region 2’s Water Compliance Braﬁch, enﬁtled Administrative Pénalty Assessment — Class I1
and setting forth the case name aﬁd docket number (“EPA’s Penalty Memorandum”). The
statutory factors under Section 309(g)(3) of the Act include: the nature, circumstances, extent

and seriousness of the violation(s), and, with respect to the violator, the prior history of such

11




violation(s), the degree of culpability, the economic benefit obtained through non-compliance,
“the Respondent’s ability to pay in light of the information available at the time of the issuance of
'fhe Complaint, and such other matters as jusﬁce may require.

In conéluding that the proposed penalty is reasonable, the undersigned took the following
findings into consideration:

Calculation of Cravitv Component:

Nature: As established by the record, Respondent V101ated Sections 301 and 402

of the CWA

Circumstances: The circumstances of the violations have been described in

detail in the Findings of Fact section, above.
Extent: The period of violations used to calculate this penalty is from August 1,
2001 through July 25, 2006, for a total of 1819 days of violation.'°

Seriousness of the Violation: Storm water can wash nutrients, metals, oils, and

other substances associated with construction activities into surface waters. Requiring
certain construction sites to apply for NPDES s;torm water permits providés a way for
States and EPA Regions to monitor and manage’ these discharges, and reducé or
ultimétely eliminate the amount of pollutants present in them. EPA’s requireﬁent that
certain industrial facilities obtain permits is designed to reduce or minimize the discharge |
of pollutants which imbair or degrade the quality of receiving waters. Oﬁ May 18, 2005,

- EPA issued Respondent an Administrative Order which required Respondent to submit a

' The Complaint in this case was issued on August 3, 2006, and the Complainant therefore chose July 2006 as the
last month of violation to be asserted in the Complaint. Based on a five year statute of limitations, working
backwards from July 2006, the first month of violation is August 2001. However, notwithstanding the statute of
limitations, Complainant appears to have evidence that the Respondent has been operatlng the site since May of
2000 (Complaint, Attachment 1 to Motion for Default).
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Noﬁce of Intent to obtain coverage ﬁnder the NPDES permit. On September 8, 2005,
EPA issued Responden"ckan Order to Show Cause requiring Respondent to meet with -
EPA. Respondent faile;d to comply with the Administrative Order and Show Cause
Order. Respondent’s violations are serious and have an indirecf effect on human health
and direct effect on the environment. Respondent’s failuré_to comply with the
Administrative Order, Request for Information and Order to Show Cause impedes
implementation of the NPDES program and negates the benéﬁts of this program, such as
protecting the water quality of the Rio Grande de Loiza, which is a public water supply.
Respondent’s recalcitrance also hinders EPA’s ability to carry out its duties to protect the
environment. |

Proposed Gravity Component: Based on the considerations set forth above, the

Coniplainant proposed a gfavity penalty of $84,322.00 after considering the length 6f the
violations, the harm to the recei\_fing waters, the threats to human health, the importance
of compliance and the serious of the violations, as well as Respohdent’s demonstrated
recaléitrance. F urther,. the Complainant believes that a substantial penalty is neccssary to

| deter Respondent and others from violating the Act. -

Calculation of Economic Benefit: The Respondent has an obligation under the law to -

obtain a NDPES permit for storm water discharges which are considered a "discharge of
a pollutant” within the meaning of Section 502(12) of the Act, 33 U.S.C. § 1362(12).

The EPA’s enforcement officer determined that Respondent incurred aﬁ economic benefit
‘of Twelve Thousand Six Hundred and Séventy Eight Dollars ($12,678) as a result of its

failure to obtain permit coverage for the site. The Complainant calculated the cost of
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each project wﬁich the Respoﬁdent would have had to undertake to comply with the
applicable statutes and implementing regulations. The'calculation of the economic
benefit realized by Respondent is broken déwn in a table entiﬂed Summary of Economic
Benefit Calculations Data based on Information Pfovided by EPA 's CEI Report dated |
4/26/05, found on page 5 of EPA’s Penalty Memorandum (Attachnient 2 to the Motion -
fo} Default). EPA explains that, because the Respondent did not provide cost
information as required,'the éost data was derived by best professional judgment, based
on information at other} construction sites.

Calculation of Penalty Adjustment Factors:

Prior History of Violation: Respondent has previously violated the CWA at the

same construction Site. OnJ anuary 30, 2003, Respondent and EPA executed an Order
on Conse.nt11 which concerned the discharge of fill materiél into the unnamed stream
adjacent to the Site. The EPA found the Respondent to be in violation of Section 301 of
the Act for the discharge of pollutants consisting of earthen fill material into waters of the
United States without a permit pursuant to Section 404 of the Act. EPA did not. add an

“additional cofnponent for this prior violation, stating that it had factored the Respondent’s
prior history of violations into th¢ gfavity portion of its penalty calculation.

Degree of Culpability: Respondent should have been aware of the requirement

‘to obtain a permit prior to the commencement of construction activities at the Site.
Respondent was informed of the need to obtain coverage under the CGP and to develop a
SWPPP during EPA’s March 2005 inspection, in the Administrative Order issued to

Respondent in May 2005, and in the Show Cause Order issued in September 2005.

' Attachment 9 to EPA’s Penalty Memorandum, Attachment 2 to Motion for Default.
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Furthermore, EPA contacted Respondent in September, October, and November, 2005,
reiterating and reinforcing the requirement that Respondent obtain a permit and develop a
- SWPPP. Respondent has chosen to remain in non-compliance.

Ability to Pay: Presently, EPA states that it does not possess any information

that is indicative of an inébility of the Respondentvto pay the assessed penalty.
Therefore, th¢ final penalty proposed by the Complainant is $97,000, co;hprised
of aﬁ economic benefit of $12,678 and a gravity factor of $84,322, which, in summary,
| is fully supported by the application of the statutory factors for determining a civil‘
penalty in Section 309(g)(3) of the CWA, the Agency policies on civil penalties, and the
record. Therefore, a penalty of $97,000 is hereby imposed against Respondent.

DEFAULT ORDER

Pursuant to the Consolidated Rules at 40 CFR Part 22, including 40 CFR § 22.17, a
Default Order and Initial DeciSion is hereby ISSUED and Respondent is ordered to comply with
all the terms of this Order:

.( 1) Respondent is assessed and ordered to pay a civil penalty in th¢ amount of Ninety

Seven Thousand Dollars ($97,000.00).

(2) Respondent shall pay the civil penalty by certified or cashier’s check payable to the

“Treasurer of the United Sfates of America” within thirty (30) days after this dﬂefault

order has beéoine a final order pursuant to 40 CFR § 22.27(c). The check shall be

i_dentiﬁed with a notation of the name and docket number of this case, set forth in the

caption on the first page of this document. Such payment shall be remitted to:
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US Environmental Protection Agency
Fines and Penalties
Cincinnati Finance Center
PO Box 979077
-St. Louis, MO 63197-9000
A copy of the payment shall be mailed to:
Regional Hearing Clerk
'EPA Region 2
290 Broadway, 16th Floor
- New York, New York 10007
(3)» This Default Order constitutes an Initial Decision pursuant to 40 CFR § 22‘17(°)7
Pursuant to 40 CFR § 22.27(c), this Initial Decision shall become a final order forty-five
(45) days after its service upon the parties unless (1) a party moves to reopen the hearing,
(2) a party appeals the initial decision to the Environmental Appeals Board, (3) a party
moves to set aside the default order, or (4) the Environmental Appeals Board chooses to

review the initial decision sua sponte.

IT IS SO ORDERED.

Dated: June 17, 2009

Helen S. Ferrara
Presiding Officer
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