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PROCEEDINGS OF MAY 11, 2006
) *kkkkx

THE COURT: The hearing will be in order. Yéu
may vesume the stand, Mr. Majors.

And you may proceed, Ms. Dixon.

MS. DIXON: Good morning, Your Honor.

There's oné preliminary mattér. It came to the
vaernment's attention that,yesterdaf when
Mr. Shiﬁley was crossing.Mr. Cernerc, he was asking
him about a docﬁment with certain facilities on that
document . | |

lIt has come to our atteﬁtion thaﬁ Mr. Cernero
actually.did the inspections on thatldocument. It's
the only document that we got a favorable ruling on,
so it should_bé easy to identify; .So T wanted to
bring that to your attention.

THE COURT; Okay. And do you recall what
ideﬁtification the exhibit was given to it?

MS. DIXON: Tt was -- it was the exhibit that
had one company with multiple faéilities.

'MS. BEAVER: Maybe 61, 62.

It was their summary of 60.

MS. DIXON: Summary of 60.

MR. KELLOGG: That one, as I recall, was

admitted into evidence. It was the underlying
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document, it was the one about Indian facilities.
Would it have been 597

MS; DIXON: No.

MR. KELLOGG: It's my recollection fhat he
didn't allow the list of all the -- of all the
compliance cases, because we were trying to prove a
negative.

MS. BEAVER: No.

MR. KELLOGG: But inétead, he allowed us six

_ cases.

MS. BEAVER: That's not it.

MR. KELLOGG: That's not it?

THE COURT: I did allow the summary into
evidence, I believe --

MS. DIXON: Yeah.

THE COURT: -- if that's what you are referring
to. | |

MS. DIXON: Right.> It was -- it was a company,
because the -- there was questioning regarding a

mom-and-pop. Farris? Farris. The Farris

facilities.

MR. KELLOGG: I don't believe we.had any
documents about Farris.
MS. BOYD: They were listed on the summary.

MR. KELLOGG: They were listed in the summary,
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they were included among the printouts in Exhibit 60.

MS. BEAVER: The printoﬁts?

MR. KELLOGG: Yes, but there wasn't any
particular document about it that we have, other than
they were included in the list among all the rest of
them.

MS: DIXON: Okay. If you could allow Johﬁ_to
look at it. |

MR. KELLOGG: Oh, vou bet.

MS. DIXON: Yeah.

MR. KELLOGG: Let me see if I've got a copy of -
that somewhere.

There,'that'é the summary.

. MS. BOYD: Sixty-eight is the summary.

MS. BEAVER:V Yeah. | |

MS. DIXON: Is it this.one? This is it.

MS. BEAVER: Right. Your Honor, if I may, the

document was, in fact, submitted, or you actually

.admitted the document.

My objection was to the relevance and

materiality of the discussion of comparing the Farris

facility with the case at bar, and you sustained my

objection.
I made a statement that Mr. Cernero wag not the

inspector, baecause it was -- these are Oklahoma
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facilities, I had no knowledge of.who the inspector
was. And it has since came to our attention that in
fact, even though he's not responsible for Oklahoma,
this was a facility in Oklahoma‘thatAhe ﬁad,inspected
soﬁe time ago. |

And I don}t'have any of those details, but I
made a statement on the record, and -- and we just
wanted to clarify my statement.

THE COURT: And was an exhibit identification
given to that?

MS. BEAVER: Yes. There would be -- it's
Respondent's Exhibit 68, which Yoﬁr Honor did, in
fact, admit into evidence. |

THE COURT: Okay. Thank you.. You may proceed.

*kkkkk

RECROSS EXAMINATION

BY MS. DIXON:

Good morning, Mr. Majors.

Good morning.

So yesterday, you talked about the Lﬁngtown facility
and the intégrity test. 'Let me ask you a couple of
questions; I won't be very long. The pufpose of an
integrity test is to determine if a-tank is sound enough‘
fo add a CP system to it, correct?

Yes.
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And if the integrity test determines that the tank is
unsound, then the dwner would probably need to remove or
replace that tank, correct?

fes.

The integrity test is important to protect the

environment; is that correct?

Yes.

Now, an integrity test requires the corrosion
specialist to do sométhing. The cotrosion -

I'm SOIIY?

The specialist actually has to go out to a facility

and he has to do something, like he has test the soil; is

that correct?
During ‘the integrity tést, ves.
2And he pulls up the statistical data --
iYes.
- -- is that correct? If you take a look at
Complainant's -- is this 697
MS. BEAVER: Respondent's.
MS. DIXON:' Regpondent's? No, let's move on.
Let's locok at our Complaint, which is now
Complainant‘é Exhibit 7. And you probably don't have
that. Let ﬁe provide it to you.
Permission to approach the witness, Your Honor?

THE COURT: Yeg.
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MS. DIXON: I'm showing the witness
Complainant's Exhibit CTX-7, which is the Complaint,
COmpliance Order, and Noti¢e of Opportunity for
Hearing.

THE COURT: That's okay. Proceed.

THE‘WITNESS: Thank you..

(By Ms. Dixon:} Mr. Majors, if you could look af
Count 20 for me. .Now, Complainant's Count 20 is for
failure to conduct an integrity test; is that correct?

That is correct.

And this is more of a performance type count, don't
you agree?

I'm gsorry? I'm -

Performance required: A corrosion expert to go out
and test the soil. To "conduct" requires you to do
something?-

Yes.

And the fact that the records were not provided

during EPA's inspectibn would also be a_record'violatioh;

~is that correct?

Yes, it Was a records violation.

Now, Mr. Majors, Mr. Kellogg.madé a statement, and
I'm paraphrasing. And yesterday I was a little hot under
thé collar, Your Honor, so 1et me apologize. So I am

paraphrasing because I wasn't paying attention or
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iistening qguite as_intently as I should have, but if I'm
saying iﬁ wrong, you know, be sure to correct me.

But basically, the gist of it was that RAM had
already put in their CP system prior to‘the integrity test
being performed. | | |

Yes. |

And thefefore, there was no way that RAM could ever
satisfy the requirements of the OCC reg.

'MR. KELLOGG: Your Honor, I would like to make a
rslight correction, and Ms. Dixon.

MS. DIXON: Thanks.

MR.:KELLOGG: -We_dé not know whether the test
was done or not.

MS. DIXON: - Oh.

MR. KELLOGG: And so I didn't say the test was
not done befofe the CP was installed. I think my
gist was that if the tests were not done before the
CP.system were installed, then that's a violation
that we could never_correct. But I have not stated
that thé test wasn't done, because we don't know.

MS. DIXON: Said better -- said better than I
could.

(By Ms. Dixon:) _Sé you agreed with that statement,
didn't you, with what Mr. Kellogg just said?

Yes. I have no knowledge that one was done.
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But in faét, until the integrity test was done, this
was a continuing violation, wouldn't you agree?
| They didn't have the documentations, yes.
Because after all, a violation ceases to be a

violation when you do what, Mr. Majors? When does a

" violation stop being a violation?

When you correct it.

That's right. Notwithstanding, it seems like RAM is
saying that they should be rewarded fpr doing something
after the fact; but Mr. Majors, you would never advise
your clients to break the law, wéuld you?

No, I would not.

And ‘when RAM put in -- if they put in the CP system
prior to doing the integrity test of the.tank, that would
have been breaking the 0CC regs; wouldn}t that be correct?

I'm sorry, could you -

If they would have put in the CP system prior to
putting in té the integrity test (sic), would that be in
compliance with OCC regs?

No, that would be out of compliance.

And'should they be awarded~for'doing that if they did
that? |

No.

Because_that sounds like a way tb get around

complying with the regulations to me. Wouldn't that sound
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like that to you?
If that was done, ves.
. -
The test was conducted on 4-13 of '05, correct?
That's -- vyes.
And it looks like that the test was also performed at

Citgo Quik Mart and Goodwin's, based upon this exhibit.

Have you had an opportunity --

T -- I do not have that in front of me, but I believe

that's the two.
THE COURT: Again, identify the exhibit,
Ms. Dixon.
MS. DIXON: This is Respondent's Exhibit 65,
"Cathodic Protection Suitability, ASTM G158-98.™"
THE WITNESS: Yes, it is.
MS. DIXON: I thought he admitted this
yesterday.
MS. BOYD: He did.
(By Ms. Dixon:} And if you tufn to the last page,
Mr. Majors, it looks like an integrity test was conducted
at Goodwin's One Stop, Citgo Quik Mart, and Loﬁgtown
Citgo.
Baszsed on-the invoice, vyes.
Looks like Mr. Cernero missed those two. Do you
think that waé enforcement discretion? Or it could be an

oversight. What do you think, Mr. Majors?
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As far as why the tests were done?

Why they weren't done ahd why Mr. Cernero missed
them. |

I don't know.

I have one more question. If RAM is trying to be
responsible and a good environmental actor, what happened
to Monroe's integrity test?

I'm sorry? I --1I missed --

If -~ I think yesterday it was -- something during
‘the statement sounded like RAM went back and they -- they

fixed Longtown, because that was the environmentally
regsponsible thing to do. And if they were being
environmental stewards, what happened to Monroe's
integrity test?

' From my conversation with RAM, the reason for -- the

integrity test done in April were done prior to hiring

counsel, prior to even receiving the Administrative Order.

RAM was working off of the field notes prepared by
Mr. Cefnero, and they were_trying to respond to some
concerns or recomﬁendations he had for them.

Did-her—— in that same inspector report, were.
qoncerﬁs noted about Monroe's integrity test?

Yeg, there was.

Eut Monroe's integrity test has not been‘done,

correct?
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Monroe no longer haé tanks.

MS. DIXON: Thank you. Mr. Majors, you've been
a great witness, and I thank you for your honesty..

And at. this time, Your Honor, I pass the
"witness. |

THE COURT: .Okay. Do'you have~aﬁy further

rédirect,_Mr. Kellogg?

MR. KELLOGG: Yes, Your .Honor. May I have just.

a moment, Your Honor?
lTHE CQURT: Yes.
(An off—thewrecofd conversation was held, after
which the following continued:)
MR. KELLOGG: I'm ready, four Honor.
THE COURT: Thank you. . Proceed.
MR. KELLOGG: And may I approach the witness?
THE COURT: Yes.

* ok kkkk

REDIRECT EXAMINATION

BY MR. KELLOGG:

Mr. Majors, I'm going to hand you Government's book

of exhibits, and I'm going to ask you to turn to

Government Exhibit 1. Oh, you have it?

Yeg, sir.
Towards the back, beginning at Bates Number 046;

Government Exhibit 1, Bates Number 00006.
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MS. DIXON: Actually, Your Honor, I need to grab

that exhibit back from him.

MR. KELLOGG: Would you like -- you are welcome -

to lock at mine:
MS. DIXON: Sure. Thanks.

(By.Mr.-Kellogg:) Thank you. And are you familiar
with that document, sir? |

I have seen it, yes.

And can you teil the Court what that is?

VIt's Mr..Cernero's fiéld theé for Longtown Citgo on
February 16, '05. | |

That's. the notes by the inspector, Mr. Cernero?

Cernero{ yes 

And would you look at two pages oﬁer on the back.
It's Bates Number 049. Do you have that page, sir?

Yes, sir, I do.

And is that also part of Mr; Cernero's field
inspection notes?

Yes, gir,

And where did_you -- before today, where have you
examined this document?

At RAM's headquarters.

and who provided that.to you?

‘Ms. Twilah Monroe. |

And she had that document in her files?
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Yes, she did.

All right. And would you loock on the notes thaﬁ.are
written there. And can you tell me if any of those items
indicates that an integrity test is -- I can't tell if
that -- well, if you find an item.thét addresses'an.
integrity test.

_ Bullet number 5 references an integrity test, and it
has a dash and then "need".

"Need"?

Indicated -- yes,_sir -- more as needed.

| All.right. Aand what was your understanding of RAM's
response to this document?

RAM, on their own accord, went out and had the
integriﬁy test done based on this report.

All right. Now, you are not testifying that if there
were a violation, the subsequent integrity test cures it,
are you?

No, I'm not.

That 's not your. testimony?

No, I'm nbt.

Your testimony is simply that had there nbt been
integfity in the past, there wouldn't have been integrity
in the time the test was actually done.

Yes, sir, that's correct.

But there was integrity when the test was done.
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There was.

So there's, I suppose, a presumption that it had
integrity when ﬁhe CP system was installed..'And you don't
know whether that's true, because you don't have a
document.

That's‘correct.

But the presumptidn is that it must have had
integrity.

Yes, sir.

.Is this provision about the iﬁtegrity test, is that
something coﬁtained in the Cofporation Commission's rules?
Not -- not.in the rules as of July 15, 2004, no.

All right.

The rules --

MS. DIXON: Of 20057 I'm sorry?

THE WITNESS: I'm sorry. The -- the date of the
rules for the -- during the inspection, there was
nothing in there requiring integrity tests prior to a
cathodic protection design.

MS. DIXON: Got you.

(By.Mr. Kellogg:) Well, all righ;} But even if
there wasn't a rule requirement, would it be fair to say

that regulations for regulating USTs are somewhat complex

. for the layman?

Yes, sir.
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Complex enough that -- that you make it your job to
go around consulting with laymen about-how_to comply?
Yes, sir..
MR. KELLOGG: Thank you. That's all I have,
Your Honor. |
MS. DIXON: Just a couple, Your Honor.

THE COURT: Okay.

MS. DIXON: Permission to approach the witness

again, Your Honor?
THE COURT: Yes.

kkkkkk

RECROSS EXAMINATION

BY MS. DIXON:

Mr. Majdrs, if you go back to CTX-7, which is

Complainant's Complaint, Compliance Order, and Notice for~

Opportunity for Hearing, and go back to Count 20 for me.

Count 207

Uh-huh. Pagé 33 of 65.

i‘m s0rry?

Page 33 of 65.

Okay.

Could you read that caption for me where it says
TCount 20"?

"Failure to Conduct én Integrity Test.Prior to

Installation of Cathodic Protection System."
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If the Government -- 1f the Plaintiff was alleging

violations for failure to maintain records, don't you

- think that caption would read "failure to maintain

recorda"?

I wouldn't know.

‘Let's turn to page 1 -- I'm sorry -- 34 of 65. And
if you could read paragraph 134 and 135 for me.

"At the tine of the inspection on February 16th and
the records review on February 17, 2005, the Respondent
could not verify that the USTs were internally inspected
or tested by another approved method to ensure the
structural integrity of the steel tanks prior to the
installatien of the cathOdie protection system.

Failure.to conduct a structural integrity test
provided" -- or excuse me -- "prior to the installation of
the cathodic protection system is a violation of 40 CFR
280.21(b) (2) (1) .

And when you lock at paragraph 135, what is that

third word? The third word in paragraph 1357

The third word is "conduct."
Conduct. 2&nd Mr. Majors, you also testified that

during the EPA's inspection. of February 16th and 17th of

2004, the OCC reg -- I'm sorry, 2005 -- the OCC regs did

not have provisions for integrity tests.

That is correct.‘
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And in lieu of the state regs being silent, doryou
know which laws apply, which regulations apply if the
state regs are silent?

The fedéral regulations.

MS. DIXON: Thank you. Pass the witness, Your

Honor .

MR. KELLOGG: Nothing, Yoﬁr Hoﬁor. Thank you.
May this witness bé excused?
THE COURT:. Yes. Thank you, Mr. Majors. You

may be excused.

And you may call your next witness, Mr. Kellogg.

MR. KELLOGG: Your Honor, we call Mr. Richard
Heck. |

THE COURT: Do you have any objection to taking
an cath, Mr. Heck?.

THE WITNESS: Yeg, sir (sic).

THE COURT: Raise your right hand. Do you

solemnly swear the testimony you are about to giVe

shall be the truth, the whole truth, and nothing but

the truth, so help you God?
THE WITNESS: Yes, sir.

THE COURT: You may be seated.
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RICHARD HECK

was called as a witness, and after having been
first duly gsworn, testified as follows:

DIRECT EXAMINATION

BY MR. KELLOGG:

Good morning, sir.

Good morning.

Would yéﬁ please-state yvour name and where you live
for the record, please.

My name is Richard Heck, and I live in Allen,

Oklahoma.
COURT REPORTER: Last name ié Heck?
THE WITNESS: Yes.
(By Mr. Keliogg:) ~Can you'spell your name, pleése.

My last name?

Your 1ast-name.

H~E-C-K.

And I apologize, but we have not met till this
morning, have we? | |

No, we haven't.

Would YOu tell me how you are currently employed
Mr. Heck?

I'm self—eﬁployed. I do testing on underground

storage tank systems.
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And does your business have a name?

It's Underground Service Company.
Underground Service Company?

Yes, sir.

And that's also 1oéated in Allen, Oklahoma?
Yes, sir.

And.what is the nature of that business?

Testing -- primarily testing lines and leak detectors

.of UST systems to ensure that they are not leaking.

Okay.

The State of Oklahoma requires that to be done

annually.

sir?

Very good. And how long have you had that business,

Approximately six years.

What did you do before ydu started your business?

I worked for the Corporation Commission.

The Oklahoma Corporation Commission?

Yes. |

In what capacity, sir?

I was a fuel inspector/supervisor.

And how long were you a field inspector/supervisor?
Just about five years.

with the Oklahoma Corporation Commission?

Yes.
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So thatlwould have been in the '90s?

Ninety-six to 2000.

Ninety-six to 20007 Thank you. What were your
duties with the Oklahoma CorporationCommission, gir?

Supervise -- supervising field inspectors, along with

rdoing inspections in a particular territory.

You inépécted UST systems?

‘Yes; sir.

For the Corporation Commission?

Yes, sir.

Tell us how those -- that inspection program.worked,
from four perspective.

As an inspector -- of course, this was quite some
time ago, but as an inspector, I would go oﬁt and review
records, do a walk—thréugh of the facility for visual
inspections, and document any discrepancies that I might
find. |

If'you had alclean inspection, thén, of course, you
signed it off and told them you'd see them next year.

What would happen if you documented a discfepancy?
What was the practice? |

Normally, vou would identify what the discrepancy
was, and give a return date of when they‘should have that
fixed for the inspector to return and verify that the

corrections have been made.
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That's something that you would leave with the
facility? |

Yes, sir; a copy of, yes, sir.

Your‘inspection'sheet, fof example?.

Yes. |

All right. And was it a common practice to issue a
penalty for that moment of noncompliance that you had
observed?

Not normally. That's -- that wasn't common at that
time, no.

All right. And so if you found a violation, you

would write it up, and I take it you would explain to them

what was wrong?
Yes, you would have to.
And what they.needed to 50 to correct it?
That is correct.
| All right.
" Yes.
And you give them a cpmpliance time to have it done,
the wprk done, right? |
Yes, sir.
And then wouid you follow-up‘and go back to see if
the work waé done?
MS., BEAVER: Your Hénor, I'd like to object

éimply to the way that counsel is asking questions.
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It seems to be leading. I can't -- I can't determine

if the witness is testifying or if counsel is
testifying.

THE COURT: Well, Irthink you are leading,
Mr. Kellogg.

MR. KELLOGG: - Thank you, Your Honor. I will

adjust that; my apologies. He is an expeft, and I'm

tfying to hurry through‘this, so I'11 slow down.
"THE COURT: I recognize that.

(By Mr. Kellogg:) After you would leave your
inspection sheet with the discrepancies, what would you
then do? |

As the inspection was-done, and any discrepanciés
identified,.a follow-up date was left on the Notice of
Violation, which ié a different form than what the
Inspection Report is.

-After that time, the return date, be it seven days,
14 days, 30 days, whatever the case may be, you would
return on Or aboﬁt that date and -- and verify that the
cgrrections have been made.

If they have not been made; yvou'd turn it oﬁer to
.Cémpliance and let -- and then they would take oﬁer from

there, and youlpretty much could wash your hands of it;

it -- it wasn't your concern anymore. It was a Compliance

‘concern up in Oklahoma City.
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All right. And you were no longer involved once
gomplianée got involved; is that right?

Io some degree. If -- if a correction had been made
through the Compliance, then Compliance would want us to
go out and verify that that had 5een done.

All right. And do you have an? idea of whether that
same practice is generally followed today?

It seems to be pretty close. I,have.—— of course,
it's been a while since I have worked there, but from what
I see on forms and that sort of thing, it seems,té be
pretty close to that.

I want to address and turn your attention, if you
would to, please, the violations dealing with Counts 8
and 9.

‘And for'your information, that involves the Citgo
Thrif-T-Mart here in McAlester. And it's involving the
EPA's inspectioﬁ of this facilit?'in Febfuary of 2005.
This facility was cited for failure to do én annual line
leak deteétor test, and failed to test pressure lines
annually.

Are you familiar at all with the Citgo Thrif-T-Mart
ih McAlester?

Yes, sir.

And have you.done any of the line leak or pressure

tests at this facility?
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Yes, sir.

Can you tell the Court apprbximately what years yoﬁ
done those tests? |

Just probably from about 2001 till present.

All right. Did you do -- well, let's see if I've got

‘an exhibit. There's a black notebook there in front of

sir, a large notebook with tabs. Would you please

you,
find tab number 26 for'Respondent's Exhibit 26.

Okay.

Do you have that document, sir?

Yes, éir. |

Can you tell us what that is, please?

That is a line tightness test result documentation.

And there's a séc -- there's a couple of pages behind
it, right?-

.Yes, sir.

And what -- are those -- what do those pages show?

In this book, the seéond page is a line 1eak detector
test result.

All right.

And then the third page behind -- or the second page

behind the original is another line test documentation

result.

It appears to bear your signature. Is that your

~ signature, sir?
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i 12 Yes, sir.
2 Q | Did you do these teSts?
37 A | Yes; sir.
| 4 |9 My copy is a little hard.to read, and T suspect yours
5 . is, too. Can ?ou make out a date on that?
6 |A Yes. It was -- well, maybe. This one -- this
7 | particulér one says 11-14-03.
8 Q .And'how often ére these tests required to be done,
9 ' .sit? |
E : 10 | A Once a year.
11. Q | Ahd RAM; I také it, hired you to do these tests?
12 A _ Yes, sir.
% i3 0 All right. Have you returned -- or did RAM hire you
14 to continue that test, as necessary for compliance?
15 A Yes,:sir.
16 Q And did you? .
17 A o Well, I returned on the 11th month of 104, due to the
.18 ~ high water table in -- at that particular facility. I
19 couldn't -- I could not remove the leak detectors in order
20 to block the line to do the line test without allowing
| 21 water to go into the tank.. |
3 22 _ | So I called RAM and let them know that and told them
23 | I would check back the foliowing month and see if it could
24' be done at that time. 8o --
1 25 |Q I'm sorry, you said the high water table?
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Yes, the ground water table was -- was vexry high.
All right.

It was over the top of the tanks at that time. There

~was -- there was quite a bit of rain those -- November and

December of that year. And I couldn't get into the tanks

without allowing water to get into the tanks.

I see. So you were precluded by the rain --

Yes.

-- and the water tank?

Yes.

All right. Did you go back and try to get that tesﬁ
done? |

Yegs. I had went back iﬁ December, and the water
table was still over the top of the tanks.

And again -

I called --

-- did you just stop, or what?

Well, I had -- I had called RAM and told them that
unless they wanted theii tanks full of water, that we
needed to hold off until the water table receded to the
point that it couid be done.

But when you went in November of 2004, would that
haﬁe.been timely under the requirements?

Yes.

All right.
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November would have been the due date; yes, sir.

I'd like you to lock at Respondent's Exhibit 24. Do
you have that document, sir?

Yes.

And caﬁ you tell me whaﬁ that is?

That 's a‘line tightness_test results for Thrif-T-Mart
in McAlester, and leak detector regults for the 1ihe

tightness -- or the leak detector test for the

 Thrif-T-Mart in McAlester.

And you did that test, sir, those Eests?

Yes, sir.‘ |

~And had the water table receded by that time?
Yes, sir. | |

And do these tests ‘indicate whether --

MS. BEAVER: Objection, Your Honor, to the
phraseoclogy of the question. It éoundsllike it's
about to be leading.

MR. KELLOGG: You are right. Thank you.

(By Mr. Kellogg:) And what were the results of your
test? “

The line test -- all three lines passed the required
test.

Call your attention to Respondént's Exhibit 18. .Are
you familiar with this document; sir? |

This is a-Compliance Inspection Report for the
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CorpQration'Commission.
Have you ever seen this document before?
I don't know that I have seen_this particular one.
All right. I£ appears -- well, are you familiar with
this type of document?.
Yes, sir.

And does this document have -- tell us when the

Corporation Commission did their inspection.

Yes. It was done on 1-11-05.

The day after yours?

Yes, sir.

bid -- did you call the Corpération Commissiqn or
anything, or is that just a coincidence that they came out

the day after you were there?

I - I don't think I called them.
Ckavy.
If -- if I did, I do not remember.

Can you tell, from_looking at this document, whether
the lines passed?

Yes. It shdws,—; under "piping, leak detection," it
éhows "line tightness testing," and the last test date --
lastltest pass date of 1-05.

All right. Thank you,.sir. That's all the exhibits
I'11 ask you to loock at. I do have a couple more

guestions.
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A Okay.

Q You've been an inspector in the UST.program, and you
are currently an operator of a consulting business that
does tests in the UST program, right?

A Well --

Q Have you ever coperated a UST?

A Yeg, I -- I have owned a convenience gtore at one

-_time;

Q | And when was thaf, gir?

A Well, 2001 to March of 2004. No, I'm sorry, 2005.
March of 2005.

Q About four years?

A Yes, s=ir.

Q All right. And where was this facility located?

A In Allen, Oklahoma. |

0 Did it have a name?

A Mustang Country Store.

o) Okay. And how many USTs -- or how many tanks did it

have? |

A It -had three USTs.

Okay. Tell the Court abbut your experience as an

operator and part of the‘regulated community for the UST
program.
MS. BEAVER: Your Honor, I have to object to the

relevance at this point, because what the witness has
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done in the past_in his business is not what's on --
at issue here.

THE COURT: Well, it ma? not be, but I'm going
to overrule the 6bjection.

Proceed, Mr. Kellogq.
(By Mr. Kellogg:) Answexr if you may, sir.
Could you repeat the gquestion, please?

Tell the Court, in general, your experiences as an,

UST cperator. What was that like?

I really -- I really -- I guess it would be hard to
explain. As far as dealing with the Corporation
Commission of Oklahoma, it's -- I didn't have any problems

with them. They are always polite. Of course, I know

these quys, I work around them every day. And as far

as -- I didn't have any violations, I don't think.
All right.
S50 ~-

MS.-BEAVéR: " Your Honor, again --

MR. KELLOGG: -That's not what I'm after.

MS. BEAVER: ~--1I have to object because this
testimony has no relevance to this case. ‘And it's a
broad, general question, "what's youi experience, "
and it solicits all kinds of testimony fhat's
basically irrelevant. The facts woﬁld be different,

it's immaterial, it could be misleading.
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THE COURT: I‘don't think so. Your objection is
overruled. |

Proceed.

MR. KELLOGG: I'll move on, though, Your Honor.

Thank you.

{By Mr. Kellogg:) Let me ask you this, sir: You
don't have that business anymore?

No, sir.

Why. not?

Because I -just about went broke with it.

Can you tell us what the profit margin was onrretail
gascline sales at the timé you owned your facility?

About three or four cents a gallon.

And that three or four cents a gallon went to you?

No, I had to split it with the distributor.

What wasg your share? |

Half.

Half? Since the EPA's inspection in February of
2005, has ﬁAM hired you to assist with its ongoing efforts
and UST work in Cklahoma? |

Yes; sir. |

All right. And are you assisting with all of RAM's
stores in Oklahoma?

Yes, sir.

MR. KELLOGG: All right. That's all I have.
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CROSS EXAMINATION

'BY MS. DIXON:
‘Morning, Mr. Heck.
Good‘morning.
I have heard a lot of good things abouf ?ou.
You have heard good things about me?
I have.
That's good. I'm glad to hear it.
Okay. So you worked for OCC as a fuel inspector and
superyisor. | |
Yes, ma'fam.
But you haven't worked as an inspector or supervisor
for OCC in like six years, at least gix years?
- That's correct.
And since thét time, do you-fhink there's been some
inspector training?
Oh, I'm sure; yes, ma'am.
Have you ever heard enforcement -- the térm,
"enforcement discretionﬂ?
Yes, I have.
Could you explain to the Court, what is enforcement
discretion? | |
That gives the -- the inspectors have a right, I

guess, to initiate action immediately, or give them a
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little time to get it fixed.
And with McAlester being a small town, it wouldn't be
unusual for an inspector to use enforcement discretion

from time to time, would it?

if you're talking -- you're talking state iﬁspectors?

Right.

It's -- it's pretty much statewide that.wéy; ves,
ma'am.

Right. During your tenure as an inspector at OCC,
did you ever use enforcement discretion?

Eﬁery day.

Okay. You testified that you would -- you would see
the violation, and you probably would tell them what to

do, what was wrong, how to fix it. That's pretty general

with a state inspector, as well, wouldn't you agree?

Yes,.ma'am.

And would-you_ﬁell them where they could get
additional assistance if they needed some help?

Yeg, ma'am.

And just to go back and loock at Citgo Thrif-T-Mart,
you wasn't there with Mr. Cernero during the inspection,
waere you?

No, ma'am.

Okay. And if you -- you testified that, you know,

there was water -- a lot of water, at least twice before
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Yeg, mat'am.

Did you bring out a pump at any one of those
instances? | |

No, ma'am.

And a pump would have allowed you to do what?

Well, would have allowed me to put water from a tank.
pit on the ground, and you are not supposéd to do that.

Say it one more time.

You are not supposed to pump'water cut of a tank pit
onto the ground.

Could you pump it into a bucket or something?

Well, y@u -- it would have took a bunch of them.
Probably -- I wouldn't even -- I can't even guess, because
we are talking barrels, we are not talking buckets.

Let me ask you, if you had suspected that a leak was
there, what would you have done?

A line leak --

Yes.

-- I would have suspected? I would have strongly
recommended they stop selling fuel at that time.

. Thank you. And let me ask you about the line leak
detector test. Could that have been taken at another
1ocatioﬁ? Could it have been takeﬁ undefneath the

dispenser?
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I -- that's where I test from; yes, ma'am.

And I -- just one more guestion. You testified that

'you used to own some tanks between the period of 2001 and

2005,

Yes, ma'am.

And you don't have the businesé anymore because the
distributor took the majority'of yéur money?

No, no, no, no.

What happened?'

I just -- I just couldn't ﬁake money at it, the
entire business, from the selling of pop to selling of
gas. We just continued to lose money time after time, and
we couldn't get it to turn éround. Allen is a very,.very
small town. |

Uh-huh --

So I --

~-- I can imagine. You've mentioned something about
the distributqr}.though, during your testimony. What was
that?

The distributor and I -- I had fuel on consignment
with the distributor. Because I owned the tanks and the
pumps and he owned the fuel, he would put the fuel in, we
would split the profit.

Okay. And in RAM's case, you know a little bit about

their business, right?
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A little.
. And in RAM's case, is RAM -- RAM is the distributor
at most of their facilities; isn't that correcté
As far as I know, yes.
And théy also own all the Underground Storage Tanks;
isn't that correct? |
That --
RAM, at least for the five that's at issue today.
I believe that's correct. Yes, ma'am.
MS. DIXON: Pase the witness, Your Honor.
And you've been a greét witness, too, Mr. Heck.
THE WITNESS: Thank vyou.
THE COURT: Anything further, Mr. Kellogg?
MR. KELLOGG: Well, yés, Your Honor.

kok ok ok ok ok

REDIRECT EXAMINATION

BY MR. KELLOGG:

She asked you about enforcement discretion.

Uh—huh.

Do you think that means you can waive a violation
that you see?

"No, that's not what I meant at all. No, sir.

Well, what discretion do you have when you find a
violation, then?

The discretion is to give them time to fix it or send
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it directly to a compliance coordinator.
Well, you didn't issue a penalty on the spot?
No, gir.  No. | |
So your role is more like compliance assistance,
isn't it?

MS. BEAVER: Objection, Your Honor. This is --
it appears to be a very leading guestion, telling the’
witness what his role is. |

THE COURT: -Overruled in this case. Proceed.

THE WITNESS: I didn't hear him. Did --
(By Mr. Kellogg:) Your role was more one df
compliance assistance, right?
I don't know how to answer that question.
That's fine.
I don't know.if that's a yes or no guestion or not.

MR. KELLOGG: Thank you.

Your Honor, that's all.

MS. DIXON: Just -- just one question.

THE WITNESS: Yes, ma'am.

*hkhkkkk

RECROSS EXAMINATION

BY MS. DIXON:

Your role wasn't as compliance assistance as an OCC
inspector, was it?

I was a fuel inspéctor.
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That's right. You were required to go out and
ingpect those facilities.

Yes; ma'am.

MS. DIXON: Pags the witness,‘Your Honor.

MR. KELLOGG: May the witnéss be excused, Your
Honor?

THE COURT: Yes. Thank you, Mr. Heck. You may
be excused.

You may call your next witness.

MR. KELLOGG: Yes, Your Honor. Mr. Shipley will
call the next witness, Your Honor.

THE COURT: Okay.

MR. SHIPLEY: Fine. We would like to call
Mr. John Cernero, please, sir.

THE COURT: You have previocusly been sworn,
Mr. Cernero. I will not swear you again.

Proceed.

THE WITNESS: I thought I was through.
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JOHN ‘CERNERO

was called as a witness, and after having been
previously sworn, testified as follows:

DIRECT EXAMINATION

BY MR. SHIPLEY:

You are used to this.

Yeah.

Let me ask: Is the book that you have your hands on,
the Exhibits 1 through 3 of the Complaihant -- 1 through
13, I mean. | |

One through 13, I have, right.

All right.

Okay.

Thank you, sir. After you and John Roberts, in
February of '05, did the inspection tour of the five
facilities of RAM, you all went to RAM's headquarters, did
yéu net?

Yes. The next day we did, ves.

All right, sir. And with.whom did you meet at RAM's
headquarters?

I remember meeting wiﬁh Ms..Twilah Monroe. I really

don't remember anyone else there. I know there was other

people that came in and out and brought things in and that

type of thing, and -- but other than Twilah Monroe, I
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really don't recollect. anybody eise, specifically.
| Thank you. And who besides you and Twilah Monrce
participated in this meeting?

Mr; Roberts was. there.

The purpose of this meeting, after you had done your
investigation, was what, sir?

Basically to get additional documentation to verify
compliance. Not all of the records and so forth were at
each of the facilities. And since RAM was right there in
McAlester, I thought it would be a good idea to at least
go to their facility and see.what other documentation they
may have there that was not at the faéility. |

And did you incorporate any of the additional
information that yoﬁ found or documents that you were
given while you wére-at this meeting in your Inspection
Repqrt?

MS. BEAVER: Your Honor, I'd like to object at
this point. The questions that I hear sound like
questions that have previously been asked of this
witness, both on direct and on cross.

MR. SHIPLEY: I don't recall that we have --

MS. BEAVER: And it appears to be that this
is -- we objéct to thig -- this specific line of
testimohy as delay and -- undue delay of this

proceeding.




10

11

12

13

14

15

16

17

- 18

15

20

21

22

23

24

25

529

THE COURT: Mr. Shipley?

MR. SHIPLEY: I assure you this ie not ﬁndue
delay, and I recall no questioning of this witness
ﬁith regard to the docuﬁents that he obtained in the
post-inspection meeting.

MS. BEAVER: The question --

MR. SHIPLEY: I have one -- one of the sites in
mind, and I have questions that will takerme no more
than 15 minutes with this gentleman.

THE COURT: The objection is overruled.

MR. SHIPLEY: In terms of delay --

THE COURT: Proceed, Mr._Shipley.

{By Mr. Shipley:) The purpose of your visit with
Mr. Roberts, with Ms. Twilah Monroe in February of '05,
was'what, sir?

Generally speaking, when I do an inspection, I go to
the facility, look at the physical part of the equipmeﬁt,'
Underground Storage Tanks, Automatic Tank Gauging;
whateve; is there, I try to get as much information as I
possibly can.

I request that they provide me with records. Most of
the .time, the records that I néed are not there;
therefore, as a -- to complete my inspection and my review
of viqlations, I must at least go to the company or the

main -- their main office, if they have one, and see if
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1 they have those documentation, give them an oprrtunity to
-2 provide me with the documentation. I don't feel like my
3 inspection is complete until I do that; or, at.least they
4 send me the information that I need.
S | What I was‘there for at RAM headquarteré was to get
6 ' pieces of doéumentation that would verify that they were
7 in compliance.
8 If T was looking for -- an example, in they did a
9 line tighthess test or tank tightness test and I needed
10 | that and it wasn't at the facility, I would want them to
11 at least provide -- give them an oppqrtunity to show me
12 . whether they did or didn't. Also to get maybe additional
13 information. |
14 Sometimes, the information that I had was -- was not
15 exactly right; if it was a 10,000-gallon tank or a
16 12,000-gallon tank, or was it diesel, was it unleaded,
17 that type.of thing, trying to make sure that I had the
18 records straight when I did my inspection.-
19 It helps me, and of course, it's alsb going to help
20 the company, too, because there's no sense in writing up a
21 viclation and later on they come back and say, "well, we
22 did hawve that, and if you would have asked for it, we'd
23 have given you it," that type of thing.
24 Q Yes, sir. And did you give a copy of your inspector
25 observation and report to Ms. Monroe?
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Yes. She made a copy of it, yes. I basically wrote

down a summary, an observation report on the back of my

-Inspection Report and said, "here's the things I have

observed, " that type of thing. And she wanted a copy, and

I had no objection to her making copies of it.
Did she indigate to you that she would take your --
observe --

MS. BEAVER: Objection, Your, Honor, to the type
of question. If this is direct, then Respondent's
counsel cannot ask leading questions, and this sounds
like a leading question. |

. THE CCOURT: Well --
. MS. BEAVER: So.

THE COURT: -- I think probably -- well, I'll
let Mr. Shipley respond to that.

MR . SHIPLEf: Two things, Your Honor. If we --
if we wanted to go Ehrough this, we could indicate
and show that this is a hostile witness under the
rules, and I would be able to treat him with leading
questions, eé cetera, and T did not do that.

THE COURT: That's sufficient.

MR. SHIPLEY: Thank vyou.

THE COURT: Overrule the objecpion.

MR. SHIPLEY: Thank you, Your Honor.

{By Mr. shipley:) I don't, by the way, regard you,
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 sir, as hostile, nor do I intend to treat you that way.

That's a legal term with regard to the examination rules,
S0 please don't -- don't take that ag an -- as an
offensive comment from me.

Okay.

Thank you. And the comments of Ms. Monroe, did they
indicate to you -- did hexr comments indicate to you that
she intended to begin to try to find some of the documents
that she might not have in her hands when you asked for
them?

I would aséume that's what she was wanting it for, teo
know what the -- what the violation or potential. |
violations were to get working on it. I would assume
that'é what she wanted it for.

That she would begin working on the things that you
set out as potential violations --

Right.

-- on the document that you left with her?

That's correct.

Did she, during -- during the ;ime thét you and
Mr. Roberts were there, supply you with any documents
which augmented your inspection or inspector observation
reports at that time? |

She did show me several documents; one I can remember

was the -- some of the 60-day reporting requirements for




10
11
12
13
14
15
1.6
17
18
19
20
21
22
23
24

25

533

the CP test, those Eype of things. She would show me --

Uh-huh.

-~ the documentation. I don't remember specifically.
éasically, ags she gave me the docﬁments, if it was there
and legitiméte, I would say okay, that's fine, and I would
check it off my list of things that I didn't have.

I was looking for -- I had gaps in my inspection
report after I came back from.the facility. And, you
know, for an example, if I didn't have a test of -- a line
test that was done within the 12-month period, I would
note that and say that's a potential violation. 2And I
would say, "do you have the latest report of the line
tightness test or line leak detector test?"

And then she said; "ves, I have that, and I will show
it to you, and here it is."

And I could say, “okéy, there it is. Fine. I'm
out -- you kﬁow, I'm not going to deal with that
particular violation any longer.™"

Very good. Thank you, sir.

. Uh-huh.

And one of -- one of these sets of document that yoﬁ
had earlier indicated that you had obtained, before you
actually did your field inspection and this meeting, were
the copies of the registration for Underground Storage

Tank forms from the OCC for these five facilities.
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I'm -- I'm -- yes, I had -- I am not sure if I had
the  full-blown inspect -- registration form, but I -- the
State did give me the summary of each facility, so I knew
what to look for when I got there.

I'm trying to remember if I actually had the
full-blown registration form before or after that. But I
knbw at some time, I did finally get all of the
registration forms with all the signatures on it so I
could -- I could verify that with what the owner has
verified to. | |

| MR. SHIPLEY: All righty. If I may approach the
witness.
VTHE COURT: You may.
MR. SHIPLEY: I want to show him what we have

marked for identification as Respondent's Exhibit 70,

which is one of the registration forms that I wish to

ask if he had ét the time that he was doing his
inferview.
THE COURT: Proceed.

(By Mr. Shipley:) The first four pages of this
document are the'registratién_for Underground Storage
Tanks, OCC form. And these relate to the one site that I
want to ask you about, which is the Citgo Thrif-T-Mart in
McAlester.

Is this the sort of form that you either had at the
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time or that you subsequerntly received from OCC regarding
the underground tanks at this site?
This would be the type of thing that I would be

loocking for while I do my investigation of the case. I

would -- I would definitely want to get a copy from the
State, and I would -- and I emphasize "from the State.”

Yes, sir.

Even though the owner may have a copy of it, I would

‘want to see the one that actually the State had in their

files.
I understand.
So I don't know if I actually got this right here,

but I would have got one -- you know, something like this

is similar. These attachments, I don't reccllect these

attachments.

Right. We don't need to --.

Okay. |

-~ discuss those, yet.

Now, if we would, let me‘ask you to turn in the
brown -- in the brown document -- |

Okay.

--. the brown folder there that you have of the
Government's exhibits, Exhibit Number 1, and direct your

attention to the Bates number 004, 005 -- I'm trying to

find which one of these -- which one ig this? Do you --
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are you familiaﬁ enough with the Government Exhibit 1 to
be able to find the other documents, other than '04 and
'05, which had to do with the Citgo Thrif-T-Mart?

The Thrif-T-Mart starts on 14.

Foﬁrteen? All righty. Thank you very much.

All right. On Bates Number 14 in Government's
Exhibit 1, coﬁtinuing through 18, the document which
follows 18 is a Registration for Underground Storage Tank
form like the form that you have before you in
Respondent's Exhibit.70, but it has different information
and bears a date two years earlier.

and I'd like for you to confirm that for me on. Bates

number -- Bates stamp 22. This registration form goes

. from 19 through 22.

Okay. Yeah, this -- the one that you -- Exhibit 70
is dated -- signed by Mr. Allford July 20th, 2000.

Yes, sir.

The one I have is signed December 9%th, '98.

Yes, sir. Now, and I'd like to turn to page 14 of
Government's Exhibit 1, which is entitled "U.S Protection
Agency ({sic), UST Checklist" where we have your summary of
the three tanks which are in existence on that site at the
time of your inspection.

Right. |

See that?
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Yes.

Thank you, sir. Now, if you compare the information
éﬁ the registration form that you have for this particular
site, the one that is dated in 1998, we gee that on
page 20 of that form, it would show that there are three
tanks, two 10,000-gallon tanks,.and one 4,000—galion tank.

Yes.

Yet that is not what you have described on 14 --

page 14.
Okay.
Correct?
Well, I was using -- actﬁally, I was using the

facility summary. I apparently got that information from

them. Let's see, it was a 6, 4, and a 10.

Yes, sir.
And which is both from the State. So I -- maybe at
that time, I did not see that there was -- they had -- on

one form from the State, it shows you are right; two
10,000 and a 4,000.

But on the summary by the State, which was provided

to me -- and I'm trying to see if there's a date on
that -- which I don't really see a date -- it shows that
there was a -- there actually was, at one time, four

tanks; two 10,000, a 4,000, and a 6,000-gallon tank;

however, one was permanently removed. The 10,000-gallon
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tank was removed,

So as far.as I could ascertain on the summary that
the State provided to me, thefe was a 10,000,
cathodically-protected steel with lined interior; a
4,000-gallon composite steel with Fiberglas; and a
6,000-gallon cathodically-protected steel. |

All fight, sir.

And that's -- I probably took that information from
there, transposed it onto my Inspection Report --

Yes, sir.

-- or Inspection Summary.

Yes, sir.

Now, if that's -- you know,‘at this point, you got
conflicting information from the State as to what the size
of the tanks are.

Sure. And what I would like you to do is confirm for
me that the tank registration form, whidh are the first
four pages of Respondent's Exhibit 70, actually describe
what was existing on-site when you inspected and is
reflected in your report on page 14, that being_a 10,000,
4,000, and 6,000-gallon tank.

| Okayf And I understand, also, that 10,000-gallon
tank that was permanently closed, it's still there, it's
just closed in place.

Yesg, sir.
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Yeah.,

The second -- third page of Réspondent's Exhibit 70
shows that one of the 10,000-gallon tanks was closed on
June -- in June.ofAZOOO. So that's consistent with your
testimony. | |

Okay. This shows it was temporary. out of use; it
déesn’t say permanently. I'm locking at Exhibit 70, and
it shows.that thfee tanks are currently in use as of the
date of this registration, but it shows that one of the
10,000-galion tanks -- it shows here "temporarily out of
use"; it doesn't say "permanently out of use,” so I -- it
may be a transition time when you temporarily close it,
then you permanently close it.

Sure. Nonetheless, it shows that there are three
active tanks: One 10, one 4, and one 6,000. And that's
consistent with the basis --

Okay.

-- of your report as shown on page 14.

All right. And as you say, I was not -- at least it
looks to me that I didn't look at the other full
registration that would -- that has shown it was three
tanks there, two 10s and one 4,000.

However, I will say this, that this registration was
filled out by the -- by the Respondent, not by the Stéte.

But now, if it's been updated since then, I -- I had asked
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the State to provide me with theirx létest_registration
form. So I don't know what happened on this situation.

I undefstand.

Yeah.

You sgimply didn't notice when you got the
registration form and.the complete form here, ag shown on
page 20, 21, 22, and 23 -- 21 -- 18 through 22, that it
didn't match --

.Right.

-— the‘summary that you haﬁe been given.

Correct.

No problem.

And so it's -- and my recollection was that I didn't
have the full registration form when I started doing my
inspection. The State provided mé with-the summary to do
my inspection.

Now, I will say this; it's not uncommon to have what
you see in fhe field versus what's in the registration
forms td be totally different.

I --

So I mean that's one of the reasons why I do these_
inspections with the state information and trying to get
what's actually there. |

I understand.

Uh-~huh.
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End it does take an incredible amount of paperwork --
Uh-huh.
-- as you earlier pointed out, to get it all right.

Let's turn to page 14 of your Inspection Report, with

regard to the three tanks.

Okay.

Tank 1, you have written in a STIP-3 --

Three --

-- type:tank.

Right. And I will say this; when I was doing my
inspection at that facility, and I remember this one,
there was a -- or there was disagreement with what type of
tanks were there; you know, when it was put in. |

I knew there was supposedly four tanks there, one was
abandoned in place, it was explained to me it.had some
kind of a leak at one time, and I think RAM decided it's
not wortﬁ messing with this_taﬁk, and they permanently
closed it.

And then there was some other dnes that were added
later on in that 2001. I was not sure as to what --
whether it was a composite, but it was an STIP-3 tank, or
what it was. So, you know, I just tock my best educated
guess and put that down there.

Fine. Thank you, sir.

Uh-huh.
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Now, that's the 6,000—galion STIP-3. Now, if we
would look-over here on your form to the third tamk, on
the form, which you probably filled out while you were in
the field, says, "type of tank installed: Unknown.
10,000-gallon tank. "

And then below that, you have written in, on the
third line, a line with a little arrow to the side.

Uh-huh.

It says, "May 23rd, 1997, Tank Liners, Inc."

Ckay.

T believe. Is that what that says?

Yes. Yeah, that's probably where I got that, from
this documentation here.

Ag -~

I'm assuming that's -- when I was there on the 17th,
that information was made available to me, and therefore,
I noted it -- that and I was told that when I waé there,
that one of the tanks was lined, and but I didn't héve.any
particular information as to when it was lined, who.lined
it, and that type of thiﬁg. |

Sure. And if you would turn to the fifth page in
Respondent's Exhibit 70, please, sir.

All right.

As an invoice from Tank Liners, Inc., dated May 23rd,

1997, which matches exactly with what you have written in
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on this form; Does that refresh your memory that Twilah
Monroe brought this document to you while you and

Mr. Roberts were there, and that caused you to modify what
you had seen in the field, changing the type of tank from
"unknown" to "lined"?

Yeah, that makes a whole -- I mean I don't remember
exactly what happened on this, but it makes a whole lot of
senge to me that I was -- I had been in question on what
happened on these particular tanks, because normally when
you do an inspection,.all the tanks are the same, they are
put in at the same time, the same type of material; you
know, they may have -- the capacity may be different.

This is one that had -~ you know, it had just so many
different odds and ends to it, that it was difficult to
try to figure out what it was. |

I sympathize --

Yeah.

-- with your difficulty, believe me. Nonethelesgs, it
is more likely than not, is it not, sir, that you saw the
document that we have now directed your attention to, the
Tank Liners, Inc., invoice dated May 23rd, 1997, fqr two
10,000-gallon tanks that matches up with the size.

All right.

And that that was -- the basis of the information was

causing you to modify what is shown on page 14.
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Yes.
Now, if we stick with that, the -- one of the
violations of -- at this site, the Citgo Thrif-T-Mart, was

that the cathodic protection system, when you turned it

on, didn't have high enough voltage to be judged to be
effective by you; is that correct?

The Thrif-T-Mart, thekelectricity wasn't on.

Right. |

There was no -- there was current flowing at that
time. And I did turn it on, and it flowed for maybe half
a ﬁiﬁﬁte, and then it kicked off again.

Okey—doke.

So it was --

Nonethelegs, it was the lack of an effective cathodic
protection system --

AYeS.

-~ for all three tanks --

That's correct.

-- was the basis.

Yes.

Do STIP-3 tanks and lined tanks need cathodic
protection?

- Generally speaking, no.
211 right.

If they are STIP-3 tanks, they should be
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self-sustaining; they wouldn't need an impressed current.

Then Tank 1 and Tank 3 really wouldn't have required
a cathodic protection system to be on anyway, right?

Yeah. Normally, you would not gsuspect; however, they
were included in the impressed current system, as far as I
can ascertain;'therefore, I had to look at that as a'““
for.whatever reason, I didn't know whether the STIP-3 tank
failed and you put it in and had to upgréde it -- or not
upgrade; I don't want to use the word "upgrage" -- repair
it. There are certain circumstances where owners will,
even though the tanks may have been lined, go ahead and
add cathodic protection.

Butrgenerally speaking, ybu're right, it wouldn't
need it, which is kind of baffling to me why it was done.
However, there are other.qomponents to an Underground
Storage Tank system that need to be protected.from
corrosion.

And one of those particular -- you know, whether thé
tank is fine,.there are things like pump manifolds,
piping --

| CCURT REPORTER: I'm sorry?
THE WITNESS: Things like pump manifolds and
piping that were part of this system that had -- that

.had to be protected. |

Particularly on the lined tank, even though the




546

1 , tank was lined, and if the assumption was, well, we
2 don't need corrosion protection for the tank, there
3 . are metal components that are éttached’to that tank
4 that the lining has nothing to do with.
5 And therefore -- that was my éssumption as to
6 why the impressed current was put on it in the first
7 - place, was not just to protect the tanks, it was also
8 to protect the metal -- underground metal components
9 - such as pump manifolds and pipingi
10 Q {(By Mr. Shipley:) Isn;t it a fact that the piping to
11 these tanks was PVC plastic?
12 A Probably so, but there are still components that are
13 actually in contéct with the tank on the top of the tank
14 | that -- give you an example, if it was just one lined tank
15 there, and if it was lined to protect the tank; generally
16 speaking, under thé regs, that would be no need to have a
17 CP system on it, becauge it -- it met the minimum
% 18 requirements of corrosion protection; however, there are
% 19 other-components that have to be protected from corrosion.
% 20 ' Anything that réutinely contains’product and is in
21 contact with the soil must be cathodically protected, or
22 must have corrosion'protection.
23 The tank may be fine with thé.impressed current or
24 without the impressed current. But my concern was the
25 pump manifold. As a matter of fact, the report thaﬁ
%
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Mr. Heck had done on that particular site indicated the

same thing that we found when we were out there, and that

was the pump manifold -- and I think it was thig tank
here -- was low.
And that was really what I was -- the violation was

particularly for, was the fact that corrosion protection
was not being achieved -- it may not have been achieved.
It may have been on a tank that was fine, but the
corrosion protection for the metal components of the
piping that were in contact and routinely contained
product were not being protected. And those are just as

important to be protected from corrosion as the tanks.

You indicated the pump manifold was low. And forgive

me, but I didn't understand --
-~- what a pump manifold is?
Huh?
You don't understand what a pump_manifoid is?

Well, I'm not sure. I think I know what a pump

manifold is; I'm not sure what the pump manifold being low

is.
Well, the reading -- the reading -- the cathodic
protection voltage that was being read on the pump

manifold was low, indicating that it was not being

protected with a cathodic protection system.

Now, I --
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Okay.

-- I apologize.

That's okay.

It's just my ignorance as to the specifics.

All righty. Now, if we could show you that the Tank
Number 2 was also a STIP-3 and would, therefore, not need
any cathodic protection, would_ﬁhat-have made m-.would
this have'made any difference in your'roughly - it's
almost a $4,000 tank here that yQu fined (sic), as I
recall, or these three equal -- to failﬁre to properly
protect -- or for éathodic protection system to be
properly functioning.

Again, I would have to -- I would have to re—review
thié to lock at -- if the tank was protected begause it's
an STIP-3 tank. I would still have to look at the pump
manifold to ﬁake sure 1t was also protected.

And again, I really probably would need more time to
review this . again and see -- look at my notes and see what
the situation is.

But I do remember this particular one, in that it was
very baffling as ﬁo why the iﬁpressed current was put on
in the first place, becaﬁse one tank was lined, one was an
STIP-3 tank. But then in further review of my - or
during the inspection, I realized that the pump manifolds

were in contact with the soil; and therefore, that's what
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was being protected, and not -- not just the -- not just
the tanks.

How much -- how much préduct can a manifold possibly
hold?

The pump manifold is'——_is bagically the -- the
piping cohfigure -- or let me just explain one thing.

In a pressurized system --

Yes.

-- the pumps are not at the dispenser, the pumps aﬁd

the motor are actually submerged inside the gascline

itself or the diesel. 1It's a -- it's a turbine type of a

pump that actualiy gits inside the tank.
There;s a subﬁersible motor, a submersible pump;-and
it pumps it out of the tank up through what they call a
pump manifold; it's basically a valving system.
| So all of the product that comes out of the tank has
to go through the pump manifold, and then it will be
diversed (sic) towards the pipiﬁg, and then into the
Fiberglas piping, and then to the dispensers.
| A pump manifold holds all the product that goes
through a system. So if you have a leak in a manifold,
it's.juSt as critical as if you would have it in the
piping.
If you had a leak in the pUmp manifold, would that

allow the pump to even function?
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Oh, yeah, the pump would still function.
Fine.

Uh-huh.

Let's move on. Now, with regard to Tank Number 2 on-

your form, page 14.
Qkay.
I ask you to turn to the last document in

Respondent's Exhibit 70. This is the invoice for W.E.

 Mack Manufacturing Company, which shows a pump -- I mean

pardon me -- a 4,000—gallon STIP-3 tank purchased in May
of '97, which I'll ask, for the moment, for you to
assume -- we'll offer testimony through this Twilah
Monroe -- that this, in fact, is the second tank.

Were you convinced that the second tank, also, was a

STIP-3, and didn't need cathodic protection, except for

the pump manifoid? Would that have MOdified your
assessment of the.$12,000 penalty?

No.

Don't think so? All right.

Here -- here is the -- here is the problem. I
remember this now, because the Staté said it was a
composite steel tank, which would not require cathodic
protection, if it was actually a true composite or what

they call an ACT-100 tank.

This indicated that it was an STIP-3 tank. However, .
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one of the -- it would not modify -- my penalty anyway was
for the pump manifold. However, there]s another --
another problem here that has not been addressed by RAM,

and that is if you have an STIP-3 tank that is hooked up

‘to an impressed current system, everything is kind of

thrown off whack, because you -- that's why it's so

important to have a national association of corrogion

engineers to design the system; because, in fact, you

eould end up speeding corrosion up out of an STIP-3 tank
if you don't install the impressed eurrent properly.

So, you‘know,.and again,.I'm getting into more --
more technical information than I even want to get into,
but it -- |

I understand.

-- there's -- it's -- basically, you are putting
opposing forces in the system. You should never include
an STIP-3 tank in an impressed -- or you shouldn't without
it properly being conducted, or you can really mess up the
whole system. |

Which again, it was not my job to decipher everything
that was out there. All I knew was.that the metal
components of the pump manifold had to be protected. And
that was my assumption, wes maybe that's just what they

were trying to do, was protect the metal components of the

piping.
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And it was also verified in the réport by Mr. Heck
that there was a deficiency at the pump manifclds.

You said you were trying to protect the piping.

- We've established the piping was all PVC. So the only

thing --

. No. Yeah, the only thing we are protecting is there

are some -- even though it says that there's Fiberglas
piping -- I mean that's what it says, Fiberglas piping --
however, the -- the piping from the -- from the tank and

the pump manifold is metal; it has to be metal because it
takes high pressure right there. The Fiberglas is
attached to that metal.

Even at the ends, underneath the'dispepsers, are made
of metal, and those_are supposed to be protected. The
piping'between the dispensers and the pump, even though
they are Fiberglas, and you are right, would not require
any type of corrosion protectioﬁ, becéuse it is not
corfodibie. But there are other componenfs that have to
be either.isolated-or prdtected from corrosion.

THE COURT: Well, how practical is it to protect

Ehe, as yoﬁ say, the dispensers and so on with an

electric current --

THE WITNESS: Cathodic?
THE COURT: -- and a cathodic protection --

THE WITNESS: Right.
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THE COURT: -- as compared to the tanks?

THE WITNESS: Well, what -- what company -- or
what owners and opefators do now -- of course, the
newer sgystems, they havé what they call dispenser
pans underneath the dispensers where it doesn't even
come in-contagt with any soil of water, so they don't
even have to have corrosion protection; it's
isolated, it's not in coﬁtact with soil.

But for modifications where there is what they
call flex joints that are made of metal afe in
contact, you can actually add what they call a spike
anode or a éack anode; it's just a small little

cathodic protection system, self-contained right

underneath the dispenser, that does not need any

current to it. It's -- it -- it has a -- just like
in a motor boat, you have thése little cathodic
protection devices to prevent rust.

They can actually install a unit called a sack
anode or a spike anode, and it could be hooked up
properly, and it has to be checked every three years,
just like éther'systems. But it's -- it;s just a
very small -- they could probably ihstail it probably
within an hour or so. 1It's very -- very small
opération.

THE COURT: Thank you.
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(By Mr. Shipley:) Were you able to see, Mr. Cernero,

that the pump manifold was actually touching soil, or is

‘this an assumption?

Yes, I did make -- I did ——.I believe I did make that
note, That's one of the things I do loock for.

You made a note?

Yes, it was.on the unlined -- I'm sorry -- unleaded
regular. You have to turn it upside down; I wrote it
upside down, but it says -- the STP stands for Submeréible
Turbine Pump, and water contact -- that means contact --
it was in contact with soil and/or water. And I made that
note there. |

Just a minute.

Okay.

This is on 167

This is on 16, correct.

All right, sir.

And then.also for the diesel, "STP in water." I
think it says "covered," so it was in contact with what I
call an electrolyte; in other words,_soil'or water. It
was -- it was -- it was in a corrosive atmosphere.

Of course, the other one is not in use.

Well, then, the one -- the one héfe that -- the other
one here,-actually, says, "STP not -- not in soll or

water." So apparently, there was -- the premium was not




