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BACKGROUND - Outside of Clark and Washoe counties, the Nevada Division of Environmental Protection (NDEP) has primary responsibility to regulate air pollution from stationary and area sources in the State of Nevada. Areas within NDEP’s jurisdiction generally attain the national ambient air quality standards (NAAQS) promulgated under section 109 of the Clean Air Act (CAA). As a result, NDEP is generally required to submit to EPA an applicable State Implementation Plan (SIP) pursuant to CAA §110(a).  

Pursuant to the Clean Air Amendments of 1970, the Governor of Nevada submitted the original SIP to EPA in January 1972. EPA approved certain portions of the original SIP and disapproved other portions under CAA §110(a). See 37 FR 10842 (May 31, 1972). For some of the disapproved portions of the original SIP, EPA promulgated substitute provisions, referred to as Federal implementation plan (FIP) provisions, under CAA §110(c). This original SIP included various rules, codified as articles within the Nevada Air Quality Regulations (NAQR), and various statutory provisions codified in title 40, chapter 445 of the Nevada Revised Statutes (NRS). In the early 1980’s, Nevada reorganized and re-codified its air quality rules as sections within chapter 445 of the Nevada Administrative Code (NAC). Today, Nevada codifies its air quality regulations in chapter 445B of the NAC and codifies air quality statutes in chapter 445B of title 40 of the NRS.

Nevada adopted and submitted many revisions to the original set of regulations and statutes in the SIP, some of which EPA approved on February 6, 1975 at 40 FR 5511; on March 26, 1975 at 40 FR 13306; on January 9, 1978 at 43 FR 1341; on January 24, 1978 at 43 FR 3278; on August 21, 1978 at 43 FR 36932; on July 10, 1980 at 45 FR 46384; on April 14, 1981 at 46 FR 21758; on August 27, 1981 at 46 FR 43141; on March 8, 1982 at 47 FR 9833; on April 13, 1982 at 47 FR 15790; on June 18, 1982 at 47 FR 26386; on June 23, 1982 at 47 FR 27070; on March 27, 1984 at 49 FR 11626. Since 1984, EPA has approved very few revisions to Nevada’s applicable SIP despite numerous changes that have been adopted locally. As a result, the version of the rules enforceable by NDEP is often quite different from the SIP version enforceable by EPA.

NDEP submitted a large revision to the applicable SIP on February 16, 2005, and re-submitted an amended version on January 12, 2006. The latter SIP submittal supersedes the earlier submittal. The primary purpose of this SIP revision is to clarify and harmonize current State rules and statutes with the federally enforceable rules and statutes in the Nevada SIP.

Because this SIP revision incorporates so many changes from the 1970’s and 1980’s vintage SIP rules and statutes, EPA has decided to review and act on it in a series of separate rulemaking actions. The first such action was proposed on September 13, 2005 (70 FR 53975) and finalized on March 27, 2006 (71 FR 15040). The rulemaking for which this TSD has been prepared addresses NDEP’s updated rules primarily concerning volatile organic compounds (VOC) and monitoring. For the reasons set forth below, this TSD recommends full approval of all of these rules except for NAC 445B.262 and NAC 445B.267 for which a limited approval / limited disapproval is recommended.  

EPA EVALUATION CRITERIA – EPA has reviewed the VOC and monitoring rules submitted by NDEP on January 12, 2006 for compliance with the CAA requirements for SIPs set forth in CAA §110(a)(2) and 40 CFR part 51, subpart J (“Ambient Air Quality Surveillance”) and also for compliance with CAA requirements for SIP revisions in CAA §110(l) and §193. Relevant EPA guidance documents include “Review of State Implementation Plans and Revisions for Enforceability and Legal Sufficiency,” memorandum dated September 23, 1987, from J. Craig Potter, Assistant Administrator for Air and Radiation, et al.
EPA EVALUATION - Our evaluation of certain submitted Nevada Administrative Code provisions concerning monitoring, organic solvents, and definitions is provided below.  Numbers starting each paragraph reference the NAC section submitted for inclusion in the SIP. Numbers in parenthesis reference the sections in the previously approved applicable SIP that are being proposed for replacement. In addition to changes discussed below, the submitted rules update all NAC references to Nevada(s new numbering system and incorporate editorial revisions that clarify requirements.  
Unless otherwise indicated, we believe these revisions clarify and improve the applicable SIP and should be fully approved. 

Definitions
NAC 445B.015 Alternative method (formerly NAC 445.439) – This definition has been revised to include the new term “regulated air pollutant” rather than the term “air pollutant.” This revision clarifies the intent of the rule.
NAC 445B.062 Equivalent method (formerly NAC 445.501) - This definition has been revised to include the new term “regulated air pollutant” rather than the term “air pollutant.” This revision clarifies the intent of the rule.
NAC 445B.063 Excess emissions (formerly NAC 445.504) – Similar to the existing SIP definition (NAC 445.504), the submitted definition (NAC 445B.063) specifies that the averaging time and test procedures for determining excess emissions must be specified in the relevant condition or conditions of the operating permit; however, the submitted definition has been revised to clarify that such specifications do not preclude use of “any credible evidence or information” relevant to the determination of whether a source would have been in compliance with the applicable requirements if the appropriate performance or compliance test or procedure had been performed. As such, the submitted definition represents a strengthening of the enforceability of the SIP, complies with 40 CFR 51.212(c), and should be approved.
NAC 445B.084 Hazardous air pollutant – This new definition refers to the Nevada Revised Statute (NRS) definition of hazardous air pollutant, NRS 445B.140. The NRS definition is approvable; therefore we are approving NAC 445.084.
NAC 445B.134 Person (formerly NAC 445.564) – This definition refers to the NRS definition of person, NRS 445B.150. The NRS definition has been revised by eliminating certain terms:  individual, group of individuals, partnership, firm, company, corporation, trust, and estate. The NRS also contains a basic definition of the term “person”, in the Preliminary Chapter of the General Provisions that includes these required terms. This definition, NRS 0.039, has been submitted for inclusion into the Nevada SIP. With the inclusion of NRS 0.039 into the SIP, this NAC definition is approvable.    

NAC 445B.153 Regulated air pollutant - This new definition clarifies the intent of the rules and references federal regulations.

NAC 445B.202 Volatile organic compounds (formerly NAC 445.650) – This definition has been revised to reference the definition in 40 CFR 51.100. The definition states that the definition in 40 CFR 51.100 has been incorporated by reference in 445B.221 which has not been submitted as part of the ASIP. We are proposing this definition for approval, however, because we believe the intent to incorporate the federal definition is clear regardless of 445B.221. Nonetheless, we recommend that NDEP revise this definition in the future by linking the definition set forth at 40 CFR 51.100 to a particular date (e.g., “as of July 1, 2002”) in recognition of the fact that EPA will revise the CFR definition from time to time and that confusion as to which CFR definition applies may result.

General Provisions Related to Volatile Organic Compounds
NAC 445B.22093 Organic solvents and other volatile compounds (formerly NAC 445.846; NAQR Articles 9.2.1, 9.2.1.1, and 9.2.1.2) – This rule requires certain types of control equipment to reduce VOC emissions from storage tanks and dock loading of certain volatile products such as petroleum. The rule has been strengthened to eliminate director’s discretion to approve alternative “equivalent” controls as substitutes for the specific control equipment otherwise required under the rule. We note that this rule regulates VOC emissions, which are precursor emissions to ambient ozone, but that NDEP’s stationary source jurisdiction does not extend into any ozone nonattainment areas except for the Clark County 8-hour ozone nonattainment area where NDEP has jurisdiction only over certain types of power plants. The Clark County 8-hour ozone nonattainment area is a “basic” area subject only to subpart 1 (of part D of title I) requirements, and as such, this rule may not need to be upgraded to fulfill reasonably available control technology (RACT) requirements and any RACT submittals that might be required are not yet due for the Clark County area (see 40 CFR 51.908 and 40 CFR 51.912). Therefore, we have not reviewed this rule as to whether it fulfills RACT.
General Provisions Related to Monitoring

NAC 445B.256 Monitoring systems: Calibration, operation and maintenance of equipment (formerly NAQR Articles 2.17.10 and 2.17.10.1) - This rule requires that continuous monitoring equipment comply with Appendix P of 40 CFR Part 51. The rule has been revised editorially.  

NAC 445B.257 Monitoring systems: Location (formerly NAQR Articles 2.17.6 and 2.17.7) - This rule requires that continuous monitoring equipment be installed appropriately and consistently with Appendix B of 40 CFR Part 60.  This rule replaces Article 2.17.6 and 2.17.7 in the applicable SIP. By letter dated August 15, 2006 from Michael Elges to Andrew Steckel, NDEP clarified Nevada’s intent for NAC 445B.257 to supersede both Article 2.17.6 and 2.17.7.
NAC 445B.258 Monitoring systems: Verification of operational status (formerly NAC 445.685) - This rule requires that all continuous monitoring systems and monitoring devices be installed and operational prior to conducting performance tests and specifies the methods of verification. NDEP’s August 15, 2006 letter also clarified Nevada’s intent for NAC 445B.258 to supersede both subsections (1) and (2) of NAC 445.685.  
NAC 445B.259 Monitoring systems: Performance evaluations (formerly NAC 445.686) - This rule requires facilities to conduct continuous evaluations of the performance of their monitoring systems in accordance with the requirements in Appendix B of 40 CFR Part 60. Copies of the test results must be furnished to the director within 60 days of the evaluation. This rule has not been revised and should be federally approved.  However, we note two typographical errors that should be changed in the future. In paragraph (b) of subsection (2), “nitrogen oxide” should be changed to “nitrogen oxides,” and in paragraph (d) of subsection (2), the word “and” should be substituted for “of.”  The rule should read:  “The oxygen content and carbon dioxide content … .”   
NAC 445B.260 Monitoring systems: Components contracted for before September 11, 1974 (formerly NAC 445.687) - This rule lists the requirements for sources that entered into contracts for continuous monitoring systems prior to September 11, 1974. In addition, it exempts sources that installed continuous monitoring systems prior to October 6, 1975 from certain requirements unless requested by the director. Although this rule has not been revised and should be approved, we have a recommendation to improve its clarity. When the rule is revised in the future, we recommend that the phrase “of the emission standard” be placed in paragraphs (a) and (b) after the phrase “20 percent.”  This phrase adds a reference point for the 20 percent.
NAC 445B.261 Monitoring systems: Adjustments (formerly NAC 445.688) - This rule requires sources to check the zero and span drift at least once daily unless the manufacturer suggests adjustments at shorter intervals. The rule has not been revised.
NAC 445B.262 Monitoring systems: Measurement of opacity (formerly NAC 445.689) - This rule lists the methods and procedures for measuring opacity. The rule has been revised by correcting a typographical error from NOx to NO for Reference Method 3; however, NOx is the appropriate compound in this context and thus the rule should be changed back from NO to NOx (see appendix A-4 to 40 CFR part 60, section 1.0, “Scope and Application”). A new paragraph has been added that removes the director(s ability to approve an equivalent or alternative method when determining compliance with standards and emission limits contained in 40 CFR Parts 60, 61, and 63; and affected acid rain sources. Since the State has been delegated these programs, this new provision strengthens the existing rule by limiting the breath of the director’s discretion. The rule continues to allow the director the ability to approve equivalent and alternative methods for sources regulated by the SIP. This rule is proposed for a limited approval/disapproval since it is an improvement over the current SIP, but does not meet EPA’s general enforcement requirements in section 110(a) of the Clean Air Act. The director’s discretion should be removed from the rule or limited by adding a new subsection (3) such as:  
3.  Equivalent or alternative test methods, which involve major changes to a referenced test method, may be used if they are approved in writing in advance by the Director and by EPA. The definition for “major change to a test method” can be found in 40 CFR 63.90.
NAC 445B.263 Monitoring systems: Frequency of operation (formerly NAC 445.690) - This rule requires that all continuous monitoring systems be in continuous operation and meet minimum frequency of operation requirements except for system breakdowns, repairs, calibration checks, and zero and span adjustments. This rule has not been substantively revised.

NAC 445B.264 Monitoring systems: Recordation of data (formerly NAC 445.691) - This rule lists the procedures to be used for collection of, and the calculation methods to be used in connection with, data collected from continuous monitoring systems. The rule no longer specifies that six-minute opacity averages must be calculated from 24 or more data points equally spaced over each 6-minute period. However, this requirement has been replaced by a similar requirement in subsection 1 of NAC 445B.22017, which was submitted by NDEP for approval as part of the January 12, 2006 SIP revision submittal. Subsection 3 of this rule has also been revised to use a term, “calibrated data,” not found in the existing SIP rule, but now defined in new subsection 5 of NAC 445B.264 as data meeting “a stated acceptance criteria…” In the August 15, 2006 letter (see discussion of NAC445B.257 above), NDEP explains that 445B.257, 445B.261 and 445B.264 are interpreted to require sources to comply with calibration and other operational procedures described in 40 CFR 60, appendix B.  We believe that 445B.261 adequately ensures this requirement, but we recommend revising NAC445B.264 to specify that: “Additional procedures for location, operation and performance of continuous monitoring systems are contained in the applicable Performance Specifications of Appendix B of 40 CFR 60.”   
NAC 445B.265 Monitoring systems: Records; reports (formerly NAC 445.692) - This rule requires records to be maintained regarding the occurrence and duration of any start-up, shutdown, or malfunction in the operation of a facility or equipment when the continuous monitoring system or monitoring device is inoperative. Facilities are required to provide written reports of excess emissions to the State. An additional provision has been added requiring identification of each period when the continuous monitoring system is inoperative and the nature of any repairs or adjustments that are made.  

NAC 445B.267 Alternative monitoring procedures or requirements (formerly NAC 445.693) - This rule lists situations when an alternative monitoring procedure or requirement can be approved by the director when requested in writing by the owner or operator of a facility. This language is identical to 40 CFR 60.13(i) except that the term “director” has been substituted for “Administrator.” The term (regulated air pollutant( has been added to clarify the term (pollutant.( A new paragraph has been added that removes the director(s ability to approve equivalent or alternative methods when determining compliance with standards and emission limits contained in 40 CFR Parts 60, 61, and 63; and affected acid rain sources. Since the State has been delegated these programs, this new provision strengthens the existing rule by limiting the breath of the director’s discretion. The rule continues to allow the director the ability to approve alternative methods for sources regulated by the SIP and alternatives to ASTM test methods. This rule is proposed for a limited approval/disapproval since it is an improvement over the current SIP, but does not meet EPA’s general enforcement requirements in section 110(a) of the Clean Air Act. The director’s discretion should be removed from the rule or limited by adding a new subsection (3), such as:  
3.  Equivalent or alternative test methods, which involve major changes to a referenced test method, may be used if they are approved in writing in advance by the Director and by EPA.  The definition for “major change to a test method” can be found in 40 CFR 63.90.

Various Monitoring Rules - We note that the following NAC provisions incorrectly cite the regulations in the Code of Federal Regulations. The provisions use 40 CFR § 51 or 60, rather than 40 CFR Part 51 or 60. The citations to the CFR in the following NAC provisions should be corrected the next time they are revised:   445B.256, Monitoring systems:  Calibration, operation and maintenance of equipment; 445B.257, Monitoring systems:  Location; 445B. 258, Monitoring systems:  Verification of operational status; 445B.259, Monitoring systems:  Performance evaluations; 445B.260, Monitoring systems:  Components contracted for before September 11, 1974; and 445B.261, Monitoring systems:  Adjustments.
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