August 15, 2008

Via Electronic Mail
South Coast Air Quality Management District

Engineering and Compliance

21865 Copley Drive

Diamond Bar, CA 91765-4182

Attention: Jay Chen (909) 396-2664

E-mail: jchen@aqmd.gov
Re:
Comments on Proposed Title V Permit for the Ultramar (Valero) Wilmington Refinery, Facility ID 800026
Dear Mr. Chen: 

I am grateful for the opportunity to provide comments on Ultramar (herein referred to by its parent company, Valero) Wilmington Refinery’s draft permit.  I write as a member of the public and the larger community living within the South Coast Air Basin.

Title V of the Clean Air Act was implemented in order to ensure and improve compliance and enforcement of all federal air quality requirements.  Specifically, the Title V program should “enable the source, States, EPA, and the public to understand better the requirements to which the source is subject, and whether the source is meeting those requirements.  Increased source accountability and better enforcement should result.” 57 Fed. Reg. 32251 (1992)
However, after an initial review of Valero’s draft Title V permit, this draft permit appears to contain flaws that cause it to fall short of the essential purpose of the Title V program, which, in plain language, is to assist the public in understanding, identifying and enforcing ALL the federal air quality requirements that apply to the Valero Wilmington facility.  The fundamental flaws of the permit are that it does not provide enough information for the public to understand the permit and that the permit is not organized in an accessible manner.  

Below, I note specific deficiencies within Valero’s current draft permit – some of these deficiencies may have arisen due to the poor organization of the draft permit and could be remedied by properly signposting various sections, including relevant information within the body of the permit, and finally, including a detailed index that any member of the public could use to find pertinent details within the permit.  As it is presented, this permit is exceedingly difficult to follow and interpret.

I urge the South Coast Air Quality Management District (SCAQMD) to remedy the flaws of this draft permit by revising it, reorganizing the draft, and including all relevant information within the body of the draft permit, rather than in separate appendices or in files that are not publicly accessible.  Should any changes to the current draft permit be made, it would be appropriate and desirable for SCAQMD to extend both the deadline for requests for public hearing, as well as the public comment deadline.  Only an extension would give me and other members of the public a reasonable amount of time with which to understand any changes that may be made and to incorporate these changes into their comments.  I also believe that to actually satisfy its public participation requirements, the permit must be made available in languages other than English, such as Spanish and other languages used by monolingual members of the community that lives fence-line to the refinery in question.
Lack of Adequate Notice

Because public participation is such a key component of the Title V program, SCAQMD must satisfy this obligation, including using “other means if necessary to assure adequate notice to the affected public.”  In the situation of the Valero Title V draft permit, SCAQMD did post it on its website, but it does not have an easily accessible link on its website to be added to a mailing list.  The specific circumstances of this facility’s Title V process demands further investigation because the public seemed relatively unaware of the process’ commencement.  This may have been due to the fact that it SCAQMD had never completed a Title V permitting process for refineries in the air basin, so the public was unaware of when SCAQMD would commence or complete its last, unfinished process from 2002-2003.

Finally, the Valero refinery is listed as the Ultramar Wilmington Refinery which is confusing because the refinery is popularly known in the area as the Valero Refinery, and many community members may not have realized that the refinery in question was listed as Ultramar Wilmington.  Given the unusual stop-and-start situation of SCAQMD’s Title V permitting process and the use of the name “Ultramar” rather than “Valero,” SCAQMD must extend the deadline for public comment and make a renewed effort, including utilizing other means than a lone newspaper posting in order to properly give notice of this draft permit.

One suggestion would be to contact representatives of relevant community groups surrounding the Wilmington area to notify them of upcoming Title V permits before they are published, and, thus, give affected community members enough time to comment.  The public meeting for this process did not even commence until August 12, 2008.  The publication of the permit was July 7, 2008.  The meeting also did not occur until after the deadline to request a public hearing had already passed on July 22, 2008.  I called SCAQMD on August 14, 2008, to request an extension for a hearing request, but my request was denied.  The deadline to request a public hearing was inordinately short given that it was barely a week between the publication date of the permit, and the due date for public hearing requests.  Additionally, the public hearing request must be substantiated before it is granted by SCAQMD (it is not granted on sight) which means that the short timeline to request a hearing further abridges any meaningful opportunity for the public to participate in the Valero refinery’s public process.
The Proposed Permit and SCAQMD Permitting Process Fails to Satisfy Title V Public Participation Goals

The purpose of Title V is to provide the public, government, and industry with clear requirements in one document.  But, the organization of this document and the information contained within it does not accomplish Title V’s goal of public participation.  I have spent many hours poring over this document, and it was necessary to constantly review different tables and appendices to determine what rules and regulations, monitoring, and emissions calculations applied to each particular equipment source.  It would greatly facilitate the process to have the required information and conditions be listed for each piece of equipment in one single repository.  In fact, such a publicly accessible repository is necessary for the public to have a meaningful opportunity to comment on a draft permit within the set 60-day comment period.
Furthermore, the permit document itself is plagued with fine print, literally, that is not only confusing, but is also extremely difficult to see due to the miniscule size of the text.  Several notations are not explained at all.  For example, I was only able to discover that a notation of A/N stood for internal SCAQMD documentation by consulting with staff after wasting much time attempting to decipher this code.  Also, the monitoring, recordkeeping, and reporting requirements are listed in an entirely different section, requiring the public to shuffle back and forth between different portions of an extremely unwieldy, long permit.

The permit document appears to be available over the internet, however the public is required to use a web browser supplied by AQMD to view it, and the browser does not allow for the easier viewing and page scrolling features available in any standard word processing program.  The permit document is a physical scan or copy within the browser, so the resolution is not of the best quality, which further hinders the public in reading the document.  Combined with all the small print, especially denoting conditions for the equipment, the permit is not easily accessible.  Overall, the presentation of the document in the viewer, or printed from the viewer, seems designed to effectively deter the public from accessing the document rather than facilitating the public’s ability to view the information.

In order for the public to properly understand the draft permit, SCAQMD should provide a copy of the permit application.  I did not find an attached application from Valero/Ultramar attached to the draft permit, and the statement of basis did not describe any received application, nor how that application might be viewed by the public.  When I contacted staff, I was informed that the application was on file with SCAQMD, and it was not available online or at the library where a copy of the permit was stored.  This application should be available, along with other necessary documents, in an easily accessible repository.

Without the application, the public cannot verify whether that application includes all the air quality requirements that apply to the facility and all applicable test methods for determining compliance with these requirements.  40 CFR §70.5(c)(4)  Without this information as to the facility requirements, it is even more difficult for the public to comprehend what requirements do apply to the Valero facility.  Several integral parts of permit review are only available through a formal public records request, which causes unjustifiable delay and unnecessarily consumes the time and energy of the public, which must then also proceed without an extension on the commenting period by SCAQMD.
Furthermore, the information from the draft permit is only presumed to be based on reliable information.  Without easy public access to the certificate of compliance or any certification of truthfulness, the public cannot actually verify the accuracy and truthfulness of the information contained in the draft permit.  I am also unable at this time to verify whether current certification and current equipment listings are on file with SCAQMD.
SCAQMD has created a de facto exclusion of public participation in its Title V process.  Without an engineering background and experience with administrative law and policy provisions, it is nearly impossible to understand this voluminous and bewildering draft permit.  With that in mind, SCAQMD must take steps to ensure meaningful public participation, not only by creating an accessible physical and on-line repository of all relevant documents, but also by sponsoring public education workshops that teach members of the public how to understand, interpret, and analyze Title V draft permits.  SCAQMD must rewrite the entire draft permit in plain language, explaining each and every term of art, as well as every technical and legal term, in a manner that is comprehensible to community members.  If SCAQMD does not wish to invest that amount of time in reorganizing and rewriting this permit, I would respectfully suggest that SCAQMD ensure that funding is available to hire engineering experts and attorneys experienced in Title V to assist the public with the technical challenge of making a Title V public comment.

Statement of Basis is Incomplete

SCAQMD is required under 40 CFR §70.7(a)(5) to provide a “statement that sets forth the legal and factual basis for the draft permit (including references to the applicable statutory and regulatory provisions).”  The Valero draft permit does contain a statement of basis, but this statement of basis is incomplete and difficult to understand because it does not adequately explain or set forward important information.
The statement of basis fails to explain and describe every piece of equipment within the refinery, nor does it clearly indicate when a piece of equipment was originally constructed or modified.  The absence of this description is significant because the permit was originally submitted in February 27, 1998, and since that time, the facility has substantially expanded through the addition of new equipment.  Without engineering expertise, it is impossible to understand which pieces of equipment would contribute to a substantial expansion and when this equipment was added.  Because the South Coast Air District is in federal non-attainment of air quality standards, it is important that EPA’s New Source Review Permits be considered thoroughly.  The statement of basis for Valero Wilmington specifically states that “[a] check of the records indicates that there are no NSR permits issued by the EPA for the Ultramar refinery.”  Without data on what equipment is “new,” the public cannot substantively comment upon the lack of NSR permits.
The statement of basis does not appear to explain, in any organized fashion, which pre-construction permitting regulations apply and which pre-construction permits were issued.  Section H of the permit application appears to include permits to construct and temporary permits to operate.  SCAQMD should explain why these temporary permits were given and whether pre-construction permits are applicable or not and/or whether this facility is in good standing with such requirements.

The statement of basis states that emission limits that are too complex to fit into their current permit page format are listed in Appendix B.  However, the statement of basis should explain these allegedly complex limits in a clear fashion, and it should include in that explanation other difficult, complicated air pollution standards and regulations to the public.  It is counter-productive for SCAQMD, in a section which is supposed to summarize and to facilitate understanding of this permit, to place anything that is simply “too hard” into the back of the permit; this decision runs counter to creating a transparent permit.
Proposed Permit is Incomplete
The statement of basis calls attention to Valero’s compliance history and specifically notes that Valero is the subject of a Consent Decree.  This Consent Decree is part of a settlement between the EPA and Valero, and as part of this decree, Valero has agreed to install several air pollution control equipment and other air pollution management practices in order to reduce emissions.  However, the consent decree has not been included in the body of the proposed permit, nor do the agreed upon requirements of the consent decree appear to be included.  It is difficult to comment upon the permit without being informed of all the legal requirements to which the Valero Wilmington refinery is subject, including the provisions of the consent decree.  The provisions of the consent decree are federally enforceable, and therefore, they are improperly omitted from the draft permit.
Additionally, three General Services Flares subject to AQMD Rule 1118 shall be subject to the installation and operation of flare monitoring system by July 1, 2007, to perform monitoring and recording.  Variances issued by the Hearing Board have set the date of September 1, 2008, to complete the design, acquisition, and installation of the required analyzers.  However, Valero is not expected to meet the variance deadline and has been granted a requested continuance, with a hearing on petitions by Valero for modification/extension for July 15, 16, and 17, 2008 – the results of the hearing have not been included in the permit.  The Valero Title V draft permit must include all the current equipment requirements, and SCAQMD must ensure and document that these flares are in compliance before a final permit is issued.  It is also difficult to comment upon these flare requirements, given that the information about these variances are not included in the permit.

The schedules and plans for compliance are only listed in Section I of the draft permit.  The full compliance plans and information related to compliance must be included in the body of the draft permit.  Furthermore, all the Title V permits from Rule 3004(a)(10)(c), including remedial measures and milestones, for a facility not in compliance, including the equipment subject to both the Valero consent decree and subject to variances granted by the Hearing Board, should be included in the body of the permit.
Compliance Assurance Requirements Should be Clarified and Applied
Compliance Assurance Monitoring requirements must be applied to the Valero Wilmington facility.  The statement of basis does not explain the compliance assurance monitoring guidelines that do apply to the facility.  A primary purpose of the statement of basis is to explain SCAQMD’s periodic monitoring decisions for the Valero facility.  SCAQMD states that the Compliance Assurance Monitoring (CAM) requirements of 40 CFR Part 64 does not apply to the Valero facility because “this regulation requires facilities of major sources to submit CAM plans to accompany the application for renewal of their respective Title V permits or for initial Title V applications submitted after 4/20/98.  Since this application is an initial application submitted prior to 4/20/98, no CAM plans are required at this time.”

The CAM regulations at 40 CFR 64 require subject units with active control devices to meet a specified monitoring frequency and take “corrective action” when limits are surpassed.  These laws apply if an emission unit is subject to an emission limit, uses a control device to comply with this limit, and when the potential uncontrolled emissions from the unit exceed the applicable major threshold.  Units subject to CAM must be monitored four times per hour if potential controlled emissions are above the applicable major source threshold or once per day if potential emissions are below the threshold.  SCAQMD has not evaluated emission units to determine if CAM applies.

SCAQMD’s exemption of the Valero facility from CAM requirements contravenes the goal of adequate monitoring.  First off, it is disingenuous for SCAQMD to rely on that submission date because SCAQMD staff has stated that the draft permit has been revised and updated extensively to reflect current regulations, rules, and equipment.  This is not, in practice or substance, a permit based on a 1998 permit application – it is based on a 2008 permit application.  If SCAQMD were to rely solely on the information from the old submission of 2/27/98, then the draft permit would be completely out-of-date with regards to any current law and with regards to the physical facility itself.  The public is viewing a draft permit that relies on an application constructively submitted on July 1, 2008 (see right hand corner of draft permit).  Presumably, representations from the old application are so changed that it is, in essence, no longer the same permit application as the one submitted on 2/27/98.  The public should also have access to all communication between the refinery and SCAQMD modifying the supposed “initial” permit application.
Even facilities that may have submitted their initial Title V applications before April of 1998 are, at this point in time, required to meet CAM standards when their Title V certifications come up for renewal in 5 year increments.  The intent of the CAM requirement was to ensure that all major polluting sources correctly monitor and maintain their pollution control devices.  By law, the only facilities where CAM requirements should not apply would be those where pollution control devices are not being used by a major polluter, or are not required.  However, the Valero facility is required to have these pollution control devices in order to comply with other clean air standards (besides CAM) – to allow them to operate without assuring that these pollution devices are themselves in compliance would undermine these Clean Air Act requirements.
Furthermore, SCAQMD must take into account the fact that the Valero facility has been operating unlawfully without a Title V permit since 1998 due to the suspension of SCAQMD’s Title V permitting process.  The facility is obligated by The Clean Air Act to undergo a Title V process every 5 years, and this requirement has not only been unfulfilled, but the Valero facility has been allowed to operate without a Title V permit for nearly a decade.  Now that SCAQMD has re-opened the Title V process, it must not award permits on the basis of outdated information from 1998.  Nor can it then turn around and use information from a wholly different, updated application (including updated compliance assurances and certification of truthfulness and new permits) and backdate this new, substantially different, application to April 1998; it is a spurious argument.  Concluding that the Valero facility is CAM exempt would be the equivalent of allowing a refinery to benefit for not conforming with Clean Air Act requirements.
The Draft Permit May Improperly Exclude Insignificant Emission Units
While insignificant activities and emission levels need not be included in a Title V permit application, these activities must be included in the permit itself.  In addition, monitoring and reporting must be added as is necessary to ensure compliance with air pollution requirements.  It is unclear as to whether all “insignificant activities” have been included in the Valero draft permit.

The Draft Permit Does Not Meet All Applicable MACT Standards

The Valero Wilmington refinery is a “major source” of Hazardous Air Pollutants because it emits more than 10 tons per year of any single HAP, including 106 tons per year of particulate matter in 2006-2007.  As a major source, this refinery is required to comply with Clean Air Act section 112 National Emission Standards for HAPs (NESHAPS) and apply Maximum Achievable Control Technology (MACT).  All the relevant MACT requirements that may apply to this refinery do not appear to have been included in the permit, and therefore the permit is out of compliance with section 112 of the Clean Air Act and related regulations.

The Draft Permit Does Not Appear to Require “Prompt” Deviation Reporting

Part 70 requires that Title V permits include “[p]rompt reporting of deviations from permit requirements, including those attributable to upset conditions as defined in the permit, the probable cause of such deviations, and any corrective action or preventative measures.” 40 CFR §70.6(a)(3)(iii)(B).  It is unclear as to whether the proposed Valero permit includes “prompt” deviation reporting which would require more frequent reporting than within a 6-month period.
Monitoring is Absent or Inadequate
Section 504(c) of the Clean Air Act requires each permit to “set forth inspection, entry, monitoring, compliance, certification, and reporting requirements to assure compliance with the permit terms and conditions.”  Analogous provisions are contained in 40 CFR 70.6(a)(1) and (3).  Part 70 regulations mandate clear requirements for monitoring, recordkeeping, and reporting.  The EPA has stated that these provisions place limits on the type of information that may be simply referenced in permits.  Although some of this material may be incorporated into the draft permit by reference, that can only be done to the extent the application of these references is clear.  The permit, by itself, must contain enough actual requirements that an inspector or member of the public can see from the document what actual requirements apply on a daily basis.  Terms such as “calculation,” “record,” “measurement,” and other generalized vocabulary is not specific enough to describe the procedures required or to reference exact methods, thus producing conditions that are, as a practical matter, unenforceable.

The proposed draft permit generally lacks monitoring sufficient to assure compliance.  No or few additional monitoring requirements, besides those demanded by underlying applicable requirements, appear to be added to this permit.  Some pieces of equipment, for example, cooling towers, tanks, and flares, do not appear to be subject to monitoring provisions that adequately detail what type of monitoring will be used, or the frequency of that monitoring.  Many devices which should be mandated to have detailed opacity and particulate matter monitoring in intervals much more frequent than 6 months, appear to be subject only to general monitoring.  For instance, many of the storage tanks (devices with an ID of D219, D220, D223, D224, D234, D245, D253, D259, D274, D275, D276, D277, D279, D283, D974, D975, D980, D981, D982) are subject to condition “K67.6.”  This condition requires “records for throughput and vapor pressure of stored liquid,” but it does not contain restrictions on tank contents nor propose any routine vapor pressure monitoring, nor specify any particular timeframe for monitoring and recordkeeping. 
CONCLUSION

I requests that SCAQMD respond to the comments I have made above and also any requests for additional information or reorganized information that I have made.  SCAQMD must take public participation in this process seriously.  A good first step would be for SCAQMD to make a publicly accessible depository of all documents, applications, regulations, rules, guidelines, orders, permits, records, etc. relevant to the Valero refinery’s daily operations.  I found the permit to be confusing and to be written and organized in a manner that actually obfuscated, rather than clarified, which legal requirements apply to this plant on a daily basis.  Furthermore, technical language and legal speak was not rendered accessible to members of the public in plain language.  A Title V permit should not be issued to the Valero Wilmington refinery without documentation that Valero Wilmington is in full compliance with all federally enforceable provisions, as well as revisions and additions to its current draft form.  Should any changes be made to the proposed draft permit, I request than an extension and reasonable time be given for the public to comment upon the revisions.
Sincerely,
Serena W. Lin, Esq.
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