7 % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
m g REGION IX
75 Hawthorne Street

mewééf San Francisco, CA 94105

June 14, 2012

Mr. Jeffrey Kinder

Major Source Permits Supervisor

Nevada Division of Environmental Protection
901 South Stewart St., Suite 4001

Carson City, Nevada 89701

Re: Draft Class I Air Quality Operating Permit Renewal/Revision AP4911-0897.01 FIN# 0379-
NV Energy-Reid Gardner Station Power Plant (RGPP)

Dear Mr. Kinder,

This letter is in response to Nevada Division of Environmental Protection (NDEP) Draft Class I Air
Quality Operating Permit Renewal/Revision AP4911-0897.01 FIN# 0379 for RGPP in Clark County,
Nevada. The draft permit renewal incorporates several new applicable requirements and includes a
minor revision to replace existing emergency generators and a fire pump at the facility. We would like to
thank you in advance for your willingness to address issues we raise in this comment letter. Although
we are submitting our initial comments regarding the draft permit in this letter, please note that the U.S.
Environmental Protection Agency’s (EPA) 45-day review will begin once EPA receives the proposed
operating permit for RGPP, a copy of public comments received for the permit action and NDEP’s
response to those comments.

As discussed in the enclosed comments, we are concerned that the proposed permit is missing certain
federally enforceable emissions limitations and that the statement of basis does not properly evaluate
compliance assurance monitoring requirements. Additional items are also discussed in more detail in the
enclosure.

We look forward to working with you to address our comments. If you have any general questions,
please contact me at (415) 972-3974 or rios.gerardo@epa.gov. You can also contact Omer Shalev at
(415) 972-3538 or shalev.omer@epa.gov, or Geoffrey Glass at (415) 972-3498 or
glass.geoffrey@epa.gov of my staff, if you have specific questions regarding our comments.

Sincerely,

o .
| ﬁ%ﬁ A ——

Gerardo C. Rios

Chief, Permits Office

Enclosure
cc: Larry Kennedy, NDEP (via email)
Ben Kahue, NDEP (via email)



EPA Comments on Reid Gardner Station Power Plant (RGPP)-
Draft Class I Air Permit Renewal/Revision AP4911-0897.01 FIN# 0379

Emission Limits

All emission limits contained in the Operating Permit must be federally enforceable and specify
averaging times that readily allow for a determination of compliance. Several emissions limits in the
Operating Permit do not contain explicit averaging times. Short-term averaging times, generally less
than daily, but not to exceed one month, should be employed. However, EPA policy allows for rolling
limits not to exceed 12 months or 365 days if there is assurance that compliance can be readily
determined and verified. NDEP must specify averaging times related to all emission limits. Please sce
the attached policy memo on limiting potential to emit.

Compliance Assurance Monitoring (CAM) '

CAM (40 CFR part 64) requirements apply additional monitoring requirements to emission units that
use a control technology to meet a pollutant-specific emission limit and are not already required to
continuously monitor compliance. NDEP’s Technical Review identifies emission units 1-4 as subject to
CAM for PM. Based on the emission limits in the permit, we have determined that these units are also
post-control major sources of PM. CAM (40 CFR 64.3(b)(4)(ii)) generally prescribes continuous
monitoring systems for units that are post-control major. However, the CAM plan approved by NDEP
requires once-daily pressure drop readings across each baghouse. NDEP should reevaluate the CAM
plan in order to determine whether continuous particulate emissions monitoring or bag leak detection
systems are appropriate for units 1-4.

Regional Haze Rulemaking
Units 1, 2 and 3 at Reid Gardner are subject to Approval and Promulgation of Air Quality

Implementation Plans; State of Nevada; Regional Haze State Implementation Plan (77 Federal Register
17334 March 26, 2012) which became effective on April 25, 2012. The aforementioned rulemaking
established emissions limits for inhalable particulate matter (PM0) and sulfur dioxide (SO;) for all three
units while additional emission limits for NOy are currently being proposed. Although compliance for
these emission limits is required within five years of promulgation of the rulemaking, NDEP should
either discuss these limits in the Technical Review, similar to the MATS rule discussion, or include the
appropriate emissions limits in the permit with their respective compliance plans.

Dust Management Plan

A dust management plan was included with the title V permit application. The plan contains strategies
for controlling fugitive dust from a variety of sources, but it does not include any monitoring for visible
fugitive dust. In the Operating Permit, visible emissions monitoring requirements for some material-
handling units are biweekly or annual, while other units have no visible emissions monitoring
requirements. NDEP should determine a monitoring methodology and monitoring frequency schedule to
determine compliance with the dust management plan. :

Minor Permit Revision- Emergency Engine Replacements

All equipment replacement detailed in the minor revision must be properly evaluated to determine
whether a major or minor modification results from the changes at the facility. Per EPA’s PSD
regulations, a major modification includes any physical change or change in the method of operation of
a major stationary source that would result in a significant emissions increase of a regulated pollutant
and a significant net emissions increase of that pollutant. 40 CFR §52.21 (@)(2)(iv).

NDEP must evaluate whether the net emissions increase, as specified in 40 CFR §52.21(b)(3), resulting



from the aggregate engine replacements for the existing units at RGPP is significant. According to 40
CFR § 52.21(a)(2)(iv)(d), for new units, a significant emissions increase of a regulated NSR pollutant is
projected to occur if the sum of the difference between the potential to emit (as defined in paragraph
(b)(4) of this section) from each new emissions unit following completion of the project and the baseline
actual emissions (as defined in paragraph (b)(48)(iii) of this section) of these units before the project
equals or exceeds the significant amount for that pollutant. The potential to emit of the existing units
should not be used to estimate their historical emissions data. Historical air emissions for the existing
units at RGPP should be quantified by determining their baseline actual emissions. As a result, NDEP
did not properly determine whether the equipment replacement at RGPP will result in a significant
emissions increase of NSR pollutants.

Fine Particulate Matter (PM,5)

Fine particulate matter (PM, 5) is a regulated NSR pollutant that must be analyzed in new source review
permitting. By excluding PM; s from its technical review of the emergency engine replacements, NDEP
has not evaluated whether the engine replacements will result in a net emissions increase of all regulated
NSR pollutants. According to 40 CFR § 52.21 (b)(50)(i), a regulated NSR pollutant is any pollutant for
which a national ambient air quality standard has been promulgated. EPA has promulgated primary and
secondary national ambient air quality standards for PM; s with annual and 24-hour averaging times.
Moreover, EPA has completed the revision of Test Method 202~ Condensable Particulate Matter.
EPA’s transition period allowing for the exclusion of condensable PM ended on January 1,2011. 40
CFR § 52.21(b)(50)(vi). Therefore, when permitting stationary sources, NDEP should quantify
condensable PM emissions, including PM; s emissions, and evaluate changes in PM, s emissions to
determine all applicable requirements.

Acid Rain Permit

According to the Technical Review prepared by NDEP, the Class 1 Operating Permit for RGPP is
intended to meet the requirements of title IV of the Clean Air Act and serve as an acid rain permit. The
public must have the opportunity to review and comment on draft acid rain permits according to 40 CFR
§ 72.72(b)(1)(iii). The public notice issued by NDEP did not clearly state that the draft permit was also
an acid rain permit, or that the acid rain permit application was included in the package of documents
available for public review. However, NDEP did include acid rain provisions throughout the Operating
Permit. A separate section dedicated to acid rain requirements would facilitate an easier review by EPA
and the public to verify that the appropriate acid rain requirements and supporting material have been
incorporated into the title V permit. In the future, NDEP should help to ensure that the public can more
easily recognize and review acid rain permits.
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MEMORANDUM
SUBJECT: Guidance on Limiting Potential to Emit in Ne Source
FROM: T

Associate Enforcement Counsel
Air Enforcement Division
Office of Enforcement and Compliai:;/ﬁonitoring

John S. Seitz, Director
Stationary Source Compliakée” Division
Office of Air Quality Planning and Standarads

TO: Addréssees

This memorandum transmits the final guidance on conditions
in construction permits which can legally limit a source's
potential to emit to minor or de minimis levels. We received
many helpful comments on the January 24, 1989 draft of this
guidance, and have incorporated the comments into the final

document wherever possible. & summary of the major changes which

have been made to the guidance in response to these comments is
provided below,

Several commenters noted that the draft guidance used the
term "federally enforceable" to mean both federally enforceable
as defined in the new source regulations (40 C.F.R. §§

52.21(b) (17), 51.165(a) (1) (xiv), 51.166(b) (17)), and enforceable
as a practical matter. We have tried to distinguish the places
where each term should be used, explained the relationship
between the two terms, and indicated that in order to properly
restrict potential to emit, limitations must be both federally
enforceable as defined in the regulations and practically
enforceable.
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Soma commenters requested that the section on averaging
times for production limits be more specific as to when it is
appropriate to use limitations which exceed a one month time
basis. We have tried to explain why it is not possible to
develop generic criteria for making this distinction, and to
indicate situations where exceptions to the policy that
production and operation limitations not exceed one month may be
warranted.

There were some requests for a section on enforcement. We
have included a new Section VI which addresses this topic. We
also received many good suggestions on the example permit
limitations. The section on examples has been substantially
reworked to reflect your comments.

Finally, we learned through the comments that in two
specific circumstances, short term emission limits are the most
useful and reasonable way to restrict and verify limits on
potential to emit. These circumstances are: 1) when control
equipment is installed but control equipment operating parameters
are difficult to measure during enforcement inspections; and 2)
in surface coating operations with numerous and unpredictable use
of coatings containing varying VOC content, where add-on control
equipment is not employed. Therefore, we have made a narrow
exception to the flat prohibition on use of emission limits to
restrict potential to emit for these specific circumstances, and
only when certain additional conditions have been met.

Again, we appreciate the thoughtful comments we have
received on this guidance. Please insert this document into your
Clean Air Act Compliance/Enforcement Policy Compendium as Item
Number H.3. 1If you have any questions, please contact Judith
Katz in the Air Enforcement Division at FTS 382-2843, or sally
Farrell in tha Stationary Source Compliance Division at FTS 382-
2875.

Addrassaas:

Regional Counsels
Regions I-X

Regional Counsel Air Branch Chiefs
- Regions I-X

Air Management Division Directors

Regions I, III, and IX

Air and Waste Management Division Director:
Region II
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Air,‘Plsticides, and Toxics Management Division Directors
Regions IV and VI

Air and Radiation Division Dlrector
Region Vv

Air and Toxics Division Directors
Regions VII, VIII and X

Air Compliance Branch Chiefs
Regions I-X

New Source Review Contacts
Regions I-X

Alan Eckert
Associate General Counsel

Greg Foote, 0OGC

Gary McCutchen, NSRS, AQMD
David Solomon, NSRS, AQMD
Sally.Farrell, SSCD

Judy Katz, AED

David Buente, Chief
Env1ronmenta1 Enforcement Section
DOJ



LIMITING POTENTIAL TO EMIT IN NEW SOURCE PERMITTING

JUNE 13, 1989,

AIR ENFORCEMENT DIVISION
OFFICE OF ENFORCEMENT AND COMPLIANCE MONITORING

STATIONARY SOURCE COMPLIANCE DIVISION
OFFICE OF AIR QUALITY PLANNING AND STANDARDS
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Limiting Potential to Emit in New Source Permitting

I. Introduction

Whether a new source or modification is major and subject to
new source review under Parts C and D of the Clean Air Act is
dependent on whether that source or modification has or will have
the potential to emit major or significant amounts of a regulated
pollutant. Therefore, the definition of "potential to emit"
under the new source regqulations is extremely important in
determining the applicability of new source review to a
particular source. 'The federal regulations define "potential to
emit" as:

the maximum capacity of a stationary source to emit a

pollutant under its physical and operational design. Any

physical or operational limitation on the capacity of the
source to emit a pollutant, including air pollution control
equipment and restrictions on hours of operation or on the
type or amount of fuel combusted, stored or processed, shall
be treated as part of its design if the limitation or the
effect it would have on emissions is federally enforceable.

40 C.F.R.§§ 52.21(b) (4), 51.165(a) (1) (iii), 51.166(b)(4).

Permit limitations are verys significant in determining
whether a source is subject to major new source review. This is
because they are the easiest and most common way for a source to

obtain restrictions on its potential to emit. A permit does not
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have to be a major source permit to legally restrict potential
emissions. A minor source construction permit issued pursuant to
a state program approved by EPA as meeting the requirements of 40
C.F.R. § 51.160 is federally enforceable. 1In fact, any permit
limitation can legally restrict potential to emit if it meets two
criteria: 1) it is federally enforceable as defined by 40 C.F.R.
§§ 52.21(b) (17), 51.165(a) (1) (xiv), 51.166(b)(17), i.e.,
contained in a permit issued pursuant to an EPA-approved
permitting program or a permit directly issued by EPA, or has
been submitted to EPA as a revision to a State Implementation
Plan and approved as such by EPA; and 2) it is enforceable as a
practical matter. The second criterion is an implied requirement
of the first criterion. A permit requirement may purport to be
federally enforceable, but, in reality cannot be federally

enforceable if it cannot be enforced as a practical matter.

Non-permit limitations can also legally restrict potential
to emit. These limitations include New Source Performance
Standards codified at 40 C.F.R. Part 60 and National Emission

Standards for Hazardous Air Pollutants codified at 40 C.F.R.

Part 61..

The appropriate means of restricting potential to emit
through permit conditions has been an issue in recent enforcement
cases. Through these cases and through guidance issued by EPA,

the Agency has addressed three questions: what types of permit
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limitations can legally limit potential to emit; whether long
averaginﬁ'times for production limitations are enforceable as a
practical matter; and whether sources may limit potential to emit
to minor source levels as a means of circumventing the

preconstruction review regquirements of major source review.

II. The Louisiana-Pacific Case

"In e s v. isi - i o , 682 F.
Supp. 1122 (D. Colo. Oct. 30, 1987) and 682 F. Supp. 1141 (D.
Colo. March 22, 1988), Judge Alfred Arraj discussed the type of
permit restrictigns which can be used to limit a source's
potential to emit. The Judge concluded that:

--.not all federally enforceable restrictions are properly
considered 'in the calculation of a source's potential to
emit. While restrictions on hours of operation and on the
amount of materials combusted or produced are properly
included, blanket restrictions on actual emissions are not.

€682 F. Supp. at 1133.

The Court held that Louisiana-Pacific's permit conditions
which limited carbon monoxide emissions to 78 tons per year and
volatile organic compounds to 101.5 tons per year should not be

. considered in determining "potential to emit® because these
"blanket emission limits did not ?eflect the type of permit
conditions which restricted operations or production such as

limits on hours of operation, fuel consumption, or final product.
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The Lgulsiana-Pacific court was guided in its reasoning by
the D.C. Circuit's holding in abama Power v. Costle, 636 F. 2d
323 (D.C. Circuit 1979). Before Alabama Power, EPA reqgulations
required potential to emit to be calculated according to a
source's maximum uncontrolled emissions. In Alabama Power, the
D. C. Circuit remanded those regulations to EPA with instructions
that the Agency include the effect of in-place control equipment
in defining potential to emit. EPA went beyond the minimum
dictates of the D.C. Circuit in promulgating revised regulations
in 1980 to include, in addition to control equipment, any
federally enforceable physical or operational limitation. The
Louisiana-Pacific court found that blanket limits on emissions
did not fit within the concept of proper restrictions on

potential to emit as set forth by Alabama Power.

Moreover, Judge Arraj found that:

-..a fundamental distinction can be drawn between the
federally enforceable limitations which are expressly
included in the definition of potential to emit and

... (emission) limitations.... Restrictions on hours of
operation or on the amount of material which may be
combusted or produced ... are, relatively speaking, much
easier to "federally enforce." Compliance with such
conditions could be easily verified through the testimony of
officers, all manner of internal correspondence and
accounting, purchasing, and production records. 1In
contrast, compliance with blanket restrictions on actual
emissions would be virtually impossible to verify or
enforce.

Id. Thus, Judge Arraj found that blanket emission limits were

not enforceable as a practical matter.
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Finally, the Court reasoned that allowing blanket emission
limitations to restrict potential to emit would violate the

intent of Congress in establishing the Prevention of Significant

Deterioration (PSD) program.

IIT. Types of Limitations that will Restrict Potential to Emit

As an initial matter in this discussion, a few important
terms should be defined. Emission limits are restrictions over a
given period of time on the amount of a pollutant which may be
emitted from a source into the outside air. Production limits
are restrictions on the amount of final product which can be
manufactured or otherwise produced at a source. Operational

limits are all other restrictions on the manner in which a source
‘is run, including hours of operation, amount of raw material
consumed, fuel combusted, or conditions which specify that the
source must install and maintain add-on controls that operate at
a specified emission rate or efficiency. All production and
operational limits except for hours of operation are limits on a
source's capacity utilization. Potential emissions are defined
as the product of a source's emission raée at maximum operating

capacity, capacity utilization, and hours of operation.

To appropriately limit potential to emit consistent with the

opinion in Louisiana-Pacific, all permits issued pursuant to 40
C.F.R. §§51.160, 51.166, 52.21 and 51.165 must contain a
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production or operational limitation in addition to the emission
limitation in cases where the emission limitation does not
reflect the maximum emissions of the source operating at full
design capacity without pollution control equipment.
Restrictions on production or oper§tion that will limit potential
to emit include limitations oﬁ quantities of raw materials
consumed, fuel combusted, hours of operation,.or conditions which
specify that the source must iﬁstall and maintain controls that
reduce emissions to a specified emission rate or to a specified
efficiency level. Production and operational limits must be
stated as conditions that can be enforced independently of one
ancther. For example, restrictions on fuel which relates to
both‘type and amount of fuel combusted shouid state each as an
independent condition in the permit. This is necessary for
purposes of practical enforcement so that, if one of the
conditions is found to be difficult to monitor for any reason,

the other may still be enforced.

When permits contain production or operational limits, they
should also have recordkeeping requirements that allow a
permitting agency to verify a source's compliance with its
limits. For example, permits with limits on hours of operation
or amount of final product should require an operating log to be
kept in which the hours of operation and the amount of final

product produced are recorded. These logs should be available
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for inspection should staff of a permitting agency wish to check

a source's compliance with the terms of its permit.

When permits require add-on controls operated at a specified
efficiency level, permit writers should include, so that the
operating efficiency.condition is enforceable as a practical
matter, those operating .parameters and assumptions which the
permitting agency depénded upon to determine that the control

equipment would have a given efficiency.

An emission limitation alone would limit potential to emit
only when it reflects the absolute maximum that the source could
emit without controls or other cperational restrictions. When a
permit contains no limits on capacity utilization or hours of
operation, the potential to emit calculation should assume
operation at maximum design or achievable capacity (whichever is

higher) and continuous operation (8760 hours per year).

The particular circumstances of some individual sources make
it difficult to state operating parameters for control equipment
limits in a manner that is easily enforceable as a practical
matter. Therefore, there are two exceptions to the absolute
prohibition on using blanket emission limits to restrict
potential to emit. If the permitting agency determines that
setting operating parameters for control equipment is infeasible

in a particular situation, a federally enforceable permit
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containing short term emission limits (e.g. lbs per hour) would
be sufficient to limit potential to emit, provided that such
limits reflect the operation of the controi equipment, and the
permit includes requirements to install, maintain, and operate a
continuous emission monitoring (CEM) system and to retain CEM
data, and specifies that CEM data may be used £o determine

compliance with the emission limit.

Likewise, for volatile organic compound (VOC) surface
coating 6perations where no add-on control is employed but
emissions are restricted through limiting VOC contents and
quantities of coatings used, emission limits may be used to
restrict potential to emit under the following limited
circumstances. If the permitting agency determines for a
particular surface-coating operation that operating and
production parameters (e.qg., gallons of coating, quantities
produced) are not readily limited due to the wide variety of
coatings and products and due to the unpredictable nature of the
operation, emission limits coupled with a requirement to
calculate daily emissions may be used to restrict potential to
emit. The source must be required to keep the records necessary
for this calculation, including daily quantities and the voC
content of each coating used. Emission limits may be used in
this limited circumstance to restrict potential to emit since, in
this case, emission limits are more easily enforceable than

operating or production limits.



IV. Time Periods For Limiting Production and Operation

As discussed above, a limitation specifically recognized by
the regulations as reducing potential to emit is a limitation on
production or operation.: However, for these limitations to be
enforceable as a practical matter, the time over which they
extend should be as short term as possible and should generally
not exceed one month. This policy was explained in a March 13,
1987 memorandum from John Seitz to Bruce Miller, Region IV. The
requirement for a monthly limit prevents the enforcing agency
from having to wait for long periods of time to establish a

continuing violation before initiating an enforcement action.

EPA recognizes that in some rare situations, it is not
reasonable to hold a source to a one month limit. In these
casés, a limit spanning a longer time is appropriate if it is a
rolling limit. However, the limit shohld not exceed an annual
limit rolled on a monthly basis.  EPA cannot now set out all-
inclusive categories of sources where a production limit longer
than a month will be acceptable secause every situation that may
arise in the future cannot now be anticipated. However, permits
where longer rolling limits are used to restrict production
should be issued only to sources with substantial and

unpredictable annual variation in production, such as emergency
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boilers. Rolling limits could be used as well for sources which

shut down or curtail operation during part of a year on a regular
seasonal cycle, but the permitting authority should first explore
the possibility of imposing a month-by=-month limit. For example,
if a pulp drier is pericdically shut down from December to April,
the permit could contain a zero hours of operation limit for each
of those months, and then the appropriate hourly operation limit
for each of the remaining months. Under no circumstances would a
production or operation limit expressed on a calendar year annual
basis be considered capable of legally restricting potential to

enit.

V. Sham Operational Limits

In the past year, several sources have obtained purportedly
federally enforceable permits with operating restrictions
limiting their potential to emit to minor or de minimis levels
for the purpose of allowing them to commence construction prior
to receipt of a major source permit. In such cases where EPA can
demonstrate an intent to operate the source at major source
levels, EPA considers the minor ;ource construction permit void
ab initjo and will take appropriate enforcement action to prevent
the source from constructing or operating without a major source

permit.
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The following example illustrates the kind of situation
addressiiiin this section: an existing major stationary source
Proposes to add a 12.5 megawatt electric utility steam generating
unit, and applies for a federally enforceable minor source permit
which restricts operation at the unit to 240 hours per year.
Because the project is designed as a baseload facility, EPA does
not believe that the source intends to operate the facility for
-only 240 hours a year. Further investigation would probably
uncover documentation of the source's intent to operate at higher

levels than those for which it is permitted.

This situation raises the question of whether a source can
lawfully bypass the preconstruction or premodification review
requirements of Prevention of Significant Deterioration (PSD) and
nonattainment New Source Review by committing to permit .
conditions which restrict production to a level at which the
source does not intend to operate for any extensive time.

If, after constructing and commencing operation, the source
obtains a relaxation of its original permit conditions prior to
exceeding them, does this constitute a violation of the
preconstruction review requirements? This section discusses why
it is improper to construct a soﬁfce with a minor source permit
when there is intent to operate as a major source, and provides

guidelines for identifying these "sham" permits.
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A. Permits with conditions that do not reflect a source's
pPlanned mode of operation are void ab initio and cannot act to
shield the source from the requirement to undergo preconstruction
review.

1. Sham permits are not allowed by 40 CFR §52.21(r) (4)

Section 52.21(r) (4) states:

At such time that a particular source or modification

becomes a major stationary source or major modification

solely by virtue of a relaxation in any enforceable
limitation which was established after  August 7, 1980 on the

capacity of the source or modification otherwise to emit a

pollutant, such as a restriction on hours of operation, then

(PSD) shall apply to the source or modification as though

construction had not yet commenced on the source or

modification.

When a source that is minor because of operating
restrictions in a construction permit later applies for a
relaxation of that construction permit which would make the
source major, Section 52.21(r) (4) prescribes the. methodology for
determining best available control technology (BACT). However,
it does not foreclose EPA's ability, in addition to the
retroactive application of BACT and other requirements of the PSD
program, to pursue enforcement where the Agency believes that the
initial minor source permit was a sham. EPA will limit its
activity to requiring application of 40 CFR 52.21(r) (4) only for
the cases where a source legitimately changes a project after
finding that the operating restrictions which were taken in good
faith cannot be complied with. Whether a source has acted in

good faith is a factual question which is answered by available

evidence in the particular case.
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2. Sham permits are not allowed by the definition of
potential to emit: 40 C.F.R. §§52.21(b) (4),
51.165(a) (1) (iii), 51.166(b)(4).

The definition of potential to emit enables sources to
obtain federally enforceable permits with operational
restrictions as a means of limiting emissions to minor source
levels. However, implicit in the épplication of these
limitations is the understanding that they comport with the true

design and intended operation of the project.
3. Sham permits are not allowed by the Clean Air Act

Parts C and D-of the Clean Air Act exhibit Congress's clear
intent that new major soﬁrces of air pollution be subject to
preconstruction review. The purpoées for these programs cannot
be served without this essential element. Therefore, attempts to
expedite construction by securing minor source status through the
receipt of operational restrictions from which the source intends
to free itself shortly after operation are to be treated as.

circumvention of the preconstruction review requirements.
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B. Guidelines for determining when minor source construction

permits are shams,

EPA's determination that a purportedly federally enforceable
construction permit is a sham is made based on an evaluation of
specific facts and evidence in each individual case. The
following are criteria which should be scrutinized when making

such a determination:
1. Filing a PSD or nonattainment NSR permit application

If a major source or major modification permit application
is filed simultaneously with or at approximately the same time as
the minor source construction permit, this is strong evidence of
an intent to circumvent the requireﬁents of preconstruction
review. Even a major sourc; application filed after the minor
source application, but either before operation has coﬁmenced or

after less than a year of operation should be looked at closely.
2. Applications for funding

Applications for commercial loans or, for public utilities,
bond issues, should be scrutinized to see if the source has
guaranteed a certain level of operation which is higher than that
in its construction permit. If the project would not be funded

or if it would not be economically viable if operated on an
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exteanded basis (at least a year) at the permitted level of
production, this should be considered as evidence of

circumvention.

3. Reports on consumer demand and projected production

levels.

Stockholder reports, reports to the Securities and Exchange
Commission, utility board reports, or business permit
applications should be reviewed for projected operation or
production levels. If reported levels are necessary to meet
projected consumer demand but are higher than permitted levels,

this is additional evidence of circumvention.

4. Statements of autﬁorized representatives of the source

regarding plans for operation.

Statements by representatives of the source to EPA or to
state or local permitting agencies about the source's plans for
operation can be evidence to show intent to circumvent
preconstruction review requirements.

Note that if a determination is made that a permit is a
"sham" for one pollutant and, therefore, the source is a major
source or major modification, the permit may possibly still

contain valid limits on potential to emit for other pollutants.
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In such cames, the entire source must still go through new source
review, éﬁring which, for PSD review, all pollutants for which
there is a net significant increase must be analyzed for BACT.
In nonattainment new source review, new sources must have LAER
determinations only for pollutants for which they are major.
Major modifications,.however, must have LAER determinations for
all nonattainment pollutants emitted in significant amounts. 1If
the valid limits in a partially void ﬁinor source construction
permit keep certain pollutants below significance levels, then
those pollutants would not have to be analyzed for BACT or LAER.
However, if a source or modification is determined to be major
for PSD or NSR because part of its minor permit is deemed void,
it would have to undergo BACT or LAER analysis for all

significant pollutants.
VI. Enforcement Procedures

This guidance has discussed permit conditions which will
legally restrict potential to emit, shielding a source from the
requirement to comply with major new source permitting
requlations. Failure by a permitting agency to adhere to these
guidelines may result in a permit that does not legally restrict
potential to emit, thereby subjecting a source to major new
source review. If that source has not gone through
preconstruction review, it is a significant violator of the Clean

Air Act and is subject to enforcement for constructing or
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modifying without a major new source permit.

The enforcement options available to EPA in these situations
include administrative action under §§167 or 113(a) (5) of the Act
or federal judicial action under §§ 113(b) (2), 113(b)(5), 113(c),
or 167. Which enforcement option is selected depends on the
facts of the particular-situation. (See July 15, 1988 gquidance

on EPA Procedures for Addressing Deficient New Source Permits.)

VII. Examples

The following examples are provideq to illustrate the type
of permit restrictions which would and would not legally limit
potential to emit to less than major source thresholds. These
.examples are provided for purposes of clarifying the potential to
emit and averaging time guidance only. They are not intended to
reflect all the permit conditions necessary for a valid permit.
Specific test methoeds, compliance moniforing and recordkeeping
and reporting requirements are necessary to make permit
limitations enforceable as a practical matter. The use of
examples where averaging times a}e the longest times allowed
under EPA policies is not intended to necessarily condone the
selection of the longest averaging times; averaging times should

in practice be as short as possible.
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1. The minor source construction permit for a boiler
contains’ the following restrictions: 250,000 gal fuel/month;

0.8% S fuel:; 8000 hours/year.

These conditions are federally enforceable production and
operation limits, but do not 1limit potential to emit because one
of them does not meet EPA policies on enforceability as a
practical matter. The averaging time for hours of operation, one
of the operational limits necessary to restrict emissions to less
than 250 tpy, exceeds a monthly or rolling yearly limit. If,
instead of 8000 hours/year, the hourly festriction were stated as
666 hours/month, the permit would serve to keep the source a
minor source, assuming the permit contains appropriate

recordkeeping provisions.

2. A waferboard plant which has the physical capacity to
emit over 300 tpy of carbon monoxide in the absence of using
specific combustion technigues has the following permit

restriction as the sole emission limitation: 249 tpy.

Thia does not limit potential to emit since an operational
or production rastriction is necéssary for the source to be
restricted to 249 tpy. The permit must contain a restriction on
hours of operation or capacity utilization which, when multiplied
by the maximum emission rate for the CO sources at the plant,

results in emissions of 249 tpy. Additionally, while the
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emigsion Iimit alone cannot restrict potential to emit, the
emissioniiinit is unenforceable as a practical matter since it is
limited on an annual basis. The permit should contain a short
term emission limit (in addition to the annual emission limit),

consistent with the compliance period or parameter in the

applicable test method for determining compliance.

3. A small scale rock crushing plant that cannot emit more
than 240 tpy under maximum operation without controls (including
plant-wide particulate emissions from transfer and storage
operations) has the following éermit restriction as the sole

emission limitation: 240 tpy particulate matter.

Since no operational limitations are necessary for the
source to emit below 250 tpy; no operational restrictions need be
in the permit to limit potential to emit. However, although this
is not a ‘major source, the state agency. should express the
emission limit in this pefmit as a lb/hour measure or gr/dscf so

that it will be enforceable as a practical matter.

4. A plant consisting solely of a small rock crusher has
the following permit restrictions: 0.05 1b gr PM/dscf; fabric

filter must be employed and maintained at 99% efficiency.

Assuming that maintaining the fabric filter at 99%

efficiency will result in emissions of less than 250 tpy, this
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permit would limit potential to emit if it also contained either
1) parameters that allowed the Permitting agency to verify the
fabric filter's operating efficiency or 2) a requirement to
install and operate continuous opacity monitors (COMs) and a
specification that COM data may be used to verify complianqg with
emission limits. Note that if this second alternative were
adopted, it would not be necessary to require that the fabric

filter be maintained at 99% efficiency.

To determine potential to emit, the efficiency rate of the
fabric filter would be multiplied by the maximum uncontrolled
emission rate, the maximum number of operating hours and maximum
throughput capacity since there are no other operating or
production limits. However, the efficiency rate of the fabric
filter would not be enforceable as a practical matter unless
there were an enforceable means to monitor ESP performance on a
short term basis. The two alternatives mentioned above would

satisfy this requirement.

5. A surface coating operation has the capability of
utilizing 15,000 gal coating/month, with the following permit
restrictions: 3.0 1b VOC/gal coating minus water; 20.5 tons
VOC/month; monthly VOC emissions to be determined from records
of the daily volumes of coatings used times the manufacturers

specified VOC content.
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This does not limit potential to emit since the source has
the physi;il capacity to exceed 250 tpy of VOC, and the permit
does not contain a production or an operational limitation. A
monthly limit on gallons of coating used which when multiplied by
3.0 1b/gal equates to less than the 250 tpy threshold (e.g.
13,500 gallons/month), with appropriate recofdkeeéing, would
generally be necessary to limit potential to emit. If, however,
the permitting agency determines, due to the wide variety of.
coatings employed and preducts produced, that restrictions on
operation or production are not practically enforceable, then the
above emission limits could restrict potential to emit if there
are requirements that the source calculate emissions daily, and

keep the appropriate records.

If the source-was alternatively to meet the 20.5 ton/month
limit by employing add-on controls, the permit would need to
contain an operational limit, such as the requirement to install
and operate an incinerator at 99% efficiency. A requirement to
monitor incinerator efficiency (either directly or indirectly via
temperature monitoring for example), and appropriate
recordkeeping requirements to verify compliance with each of the
permit conditions would also be mecessary to make the permit
conditions enforceable as a practical matter. Note, however,
that in the case where add-on controls are employed, the source
may be able to meet a shorter term emission limit than the ton

per month figure.
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VIII. cConclusion

We hbpe this guidance will help EPA Regions identify sources
which have the potential to emit major amounts of an air
pollutant which will subject those sources to the requirements of
preconstruction new source review. Every source which is
subject to these requirements but has not obtained a major new
source permit should be.seriously considered for enforcement

action.



