
2. LEGAL AUTHORITY 

2.1 INTRODUCTION 

Section 420. 11 Leoal Authority. of the Requirements for Preparation, 
Adoption, and Submittal of Implementation Plans sets forth requirements 
for legal authority that must be available to the State at the time of 
submission of the Implementation Plan. 

As required by Subsection 420.ll(c), this section of the Implementa
tion Plan specifically identifies the provisions of State law or regulation 
which provide the authorities that are required by Section 420.11. The 
format of Section 420. 11 is fo 11 ov1ed • 

. Copies of State laws, regulations, and legal opinions of the Attorney 
General that are referenced are attached as appendices to the Implementation 
Plan. Copies of State laws are attached as Appendix B; a copy of Regulation 
No. 23-25, the North Dakota Air Pollution Control Regulations (formerly 
Regulation No. 82), is attached as Appendix C; and copies of legal opinions 
of the Attorney General are attached as Appendix D. 

2.2 420. ll(a) 

Subsection 420. ll(a) specifies six specific points of legal authority 
the State must have available. 

The State la\<1 has been reviev;ed by the, Special Assistant Attorney 
General assigned to the State Department of Health. It is his legal 
opinion that Chapter 23-25, Air Pollution Control, of the North Dakota 
Century Code provides the necessary legal authority directly or indirectly 
by authorizing the adoption of regulations for each of the six points. His 
letter of October 20, 1971, which specifically id2ntifies sections of 
Chapter 23-25 of the North Dakota Century Code giving the requi.red legal 
authority for each of the six points, is attached in Appendix D. 

The sections of Chapter 23-25 of the North Dakota Century Code and 
of Regulation No. 23-25, the North Dakota Air-Pollution Control Regulations, 
which provide and/or implement the required legal authority for each of the 
six points are identified in Table 2. 

2.3 420.11 (b) 

Section 420.ll(b) is not applicable as the Implementation Plan does 
not set forth a control strategy that provides for application of (1) 
inspection and testing of motor vehicles and/or other transportation 
control reeasures or (2) land use measures other than those referred to in 
Section 420.ll(a)4. 

2.4 420.ll(c) 

The provisions of State law and regulations which provide the 
authorities required by Section 420. 11 are specifically i den ti fi ed in 
Section 2.2 of the Implementation Plan and in the Special Assistant 
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Attorney General •s letter of October 20, 1971, attached as Appendix D 
of.the Implementation Plan. · · · · · 

Copies of the State laws that are cited are attached in Appendix B 
of the Implementation Plan and a copy of Regulation No. 23-25, the North 
Dakota Air Pollution Control Regulations, is attached as Appendix C of 
the Implementation Plan. 

2. 5 420. 11 ( d) 

All citations to the North Dakota Century Code are presently exist
ing law effective at the time of submission of the Implementation Plan. 
Regulation No. 23-25, the North Dakota Air Pollution Control Regulations, 
became effective law on July 1, 1970, and continues as effective law as 
of the submission date of the implementation Plan. Certain sections of 
Regulation No. 23-25, the Horth Dakota Air Pollution Control Regulations, 
have been revised. (see Section 11 of the Implementation Plan). These 
revisions have been approved by the North Dakota Air Pollution Control 
Advisory Council and adopted by the North Dakota State Health Counci 1 as 
of the submission date of the plan. They will become effective law on 
February 1 , 1972. 

2. 6 420. 11( e) 

Section 420. 11(e) is not applicable as the State Department of 
Health has not assigned responsibility for carrying out any portion of 
the Implementation Plan to any other State governmental agency. 

2. 7 420. 11( f) 

The State Department of Health has authorized district, county, 
and city departn1ents of hea 1th to carry out portions of the Imp 1 ementa
ti ort Plan within their areas of jurisdiction. l·!hen authorized by the 
State Department of Health, local departments of health are responsible 
for the enforcement of the portions of Regulation No. 23-25, the North 
Dakota Air Pollution Control Regulations, pertaining to open burning, 
nuisances, and visible e~issions. The responsibilities and functions 
of the local departments of health are discussed in detail in Sec-
tion 8., Source Surveillance, and in Section 10., Intergovernmental 
Cooperation, of the Implementation Plan. 

District, county, and city departments of health have the legal 
obligation of enforcing, under supervision of the State Department of 
Health, all rules and regulations prcffiulgated by the State Health Council, 
including Regulation No. 23-25, the North Dakota Air Pollution Control 
Regulations. The following sections of Title 23, Health and Safety, of 
the North Dakota Century Code impose this obligation and gives the local 
departments of health the 1ega1 authority to do so: 

· Chapter 23-01, State Department of Health 

Section 23-01-04, Effect of rules and regulations. 
Section 23-01-05, Health officer-qualifications, 

salary, term, duties. 
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Table 2. Sections of Law and Regulations Pro11id.ln9 Required State Legal Authority 

State Legal Authority Required 
by 420. 11 (3) 

(1) ;,c!o;it e:•1ission s;tJr.du-::s ~r.d 
lirdtaticns and or.'f crnEr ·~·~Sures 
necessary for ctt~1nre~t a~c 
maintenence of national star.c:rds. 

(2) Enforce 1o~lic1ble le~s. 
re<;l: la ti cr.s, ar.d s :.ar.cucs, :nd 
seek inJur.ctivc reiief. 

(3) Ab~te pollut~nt e~issions on 
an e~erscncy b~sis ~c Jrev~n~ 
su~s tent i al criv.:.nl'7~rt·=nt to t!1e 
health cf ~ers~~s: i.e., a~~~~rity 
C~?drcble to ~r.at av;ji 11!~1: to 
the A-:!~.inistra:'Jr tmc.:!r section 
303 cf the tc~. 

(<) Preve~t cc,,struct:on, 
o:odification, er c:~rctjc~ of ar.y 
statior.dry sour~e >.t ~,Y ieic~
tion l'here eo::issic;11s fr::i sue" 
source will ~revc~t t~e attJ1r.
c-ent o~ :7:!ir.:;i?ioricc cf a 
naticnel std~dard. 

(5) Ct>tain inforT'ation n-ecessary 
to ~cter~lne ~~~t~~r air :cll~
tion scurces er~ i~ cc~~ljJ~ce 
wit~ a~~l1ce~le 1~~s. r~~ulat~ons, 
and sta~d~r~s, ircl~~~:~; ~ut~crity 
to re~uire reco1·d~.~~~i~; an~ ~
n~ke i~s~c~ticni ~~d c~~~u~t tests 
of air p~lluticn sc~rces 

(6) Re.:;<:ire c."rers or c:i'E:rators 
of statlcr.ary s:::rce; ·~ ir.~<:a11, 
1:1aint~ln, i:r.j usC> ~::·~sslon 

monitcrln~ cevicrs ar1 ~o -!ke 
perioGic r~~orts tc t~~ $t~r~ 
on the ri:::ture ar·d e~~1..1nts of 
emissions fr:n such sc~ti=~~rv 
sources; a1s'J c·..::hort :·1 f.-::r ~j·:e 
~tate ta ~~kc such c•·· avall
a~lc to the p~~llc as re~:rte1 
and as CO!'TC j Jt-:d \'.1 i ::1 .!C'.' 

applica~le e~ission sta~c~rcs 
or 1 ir. i ta~ Ions. 

Section of the Nort~ Cakcta Century 
Code, Title 23. l'·:Jith •~.d SJ!et·1, 
ChJpt~r 2J-25, :.ir f'ol lution Cl')n.trol, 
Providing Rc~uired Le~al :.uthcricy 

S~ction 23-25-02~£) 
Sccticn 23-i5-G3 
Section 23-25-07 

Section 23-25-03 
Section 23-25-09 

Section 23-25-09 

Section 23-25-~2(5) 
Section 23-25-03 
Section 23-25-07 

Section 23-25·0~ 
Section 23-25-CS 

S~cticn 22-?.5-0~ 
Section 23-25-06 
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Section of P.cguJaticn ~o. ~-Z5, 
tt:e :fortn ~Jk0ta ~ir tol 1!.i :en 
Con~rol F~·Juiat:~c~s, ;1.:;i.: ~"!.
i r.9 P.~~ui red Le-;~ l hu tnor1 t:• 

Not App 11cab1 e 

Not App1icanh 

R23-25-11 

R23-2S-01, Section 1.090 

R23-25-01, Section LG5,J 
R23-25-0l, S-;::::.:c~ i.C·}.) 

R23-2S-Ol, Sac::~ or. i. ICJ 
· R23-25-0 J , Se::ti on 1.110 

R23-25-01, Section I.lea 



·Chapter 23-03, Oroani zati on of County and Tm·mshi p 
· Boards of Health · · • 

Section 23-03-07, Po1,1ers and du ti es of county 
superintendent of public health. 

·chapter·23~04, 0r92_!lization of.City Board of Health 

Section 23-04-05, Powers and duties of city health 
officer. 

Section 23-04-07, Powers and du ti es of city physician_. 

Chaeter 23-14, Health Districts 

Section 23-14-06, Powers of the district boards of 
health. 

Section 23-14-07, Duties of health officer. 

Such authorization by the State Department of Health to local depart
ments of health does not relieve the State of responsibility under the 
Act for carrying out such portions of the plan. The State Department of 
Health by 1a1·1 is given the power to hold the local departments of health 
responsible for the enforcement of State regulations and supervise the 
local departments of health under Section 23-01-05. 

Copies of the above cited sections of the North Dakota Century Code 
are attached in Appendix B. The provisions of these sections are discussed 
in detail in the Special Assistant Attorney General 1s letter of October 20, 
1971, attached in Appendix D. 

2.8 FUTURE LEGAL AUTHORITY NEEDS 

The State Department of Health will study and evaluate the present 
State la•t1s and regulations to determine if they effectively and adequately 
provide the necessary legal authority to control air pollution in North 
Dakota in the present and in the future. The Department will update 
Regulation No. 23-25, the Horth Dakota Air Pollution Control Regulations 
and will draft legislation for submission to the Legislature if revisions 
and additions to the regulations and la\·1s becor::e necess.ary. Particular 
attention \'/ill be given to the study and evaluation of air pollution 
problems in the areas ·of transportation, agriculture, odor control, and 
land-use planning and zoning in the State. 
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... - _ ... J -- Paf(e :ion as follows: 

2.9 Legal Authority to Control Indirect Sources of Air Pollution 

Subsecti~n 51.ll(a)(4) of the Requirements for Preparation, Adoption, 
and Submittal of Implementation Plans was amended on June 18 1973 
(38 Pe~eral Register 15834) to require that the State have l;gal 
aut~o:1ty to.pr~vent construction, modification, or operation of a 
f~c1l1ty, building, structure, or installation, or co~bination 
tn?rc~f, ~hich dir~ctly or indirectly results or may result in 
ern1ss1ons of any air pollutant at any location which will prevent 
the attain~ent or maintenance of a national standa~d. 

As discussed. in Subsection 2.2, the State law proviGes suffi~ient 
lega~ authority to prevent construction, ~~dificution, or operation 
of direct sources (stationary sources) of air pollution. 

Tne State law has been reviewed by Morris A. Tschider, the Special 
Assistant Attorney General assigned to the State Depart~ent of Health 

Revision 

to determine if sufficient legal authority is provided to prevent 
construction, modification, or operation of indirect sources. It 
is his legal opinion that Chapter 23-25, Air Pollution Control, of 
the North Dakota Century Code does not provide sufficient legal 
authority to exercise the type of control required over indirect 
sources of air pollution under the June 18, 1973 amendments to 
Subsection Sl.ll(a)(4) of the Requirements for Preparation, Adoption, 
and Submittal of Implementation Plans. His letter of July 24, 1973 
to Mr. James W. Sanderson, Assistant Regional Counsel, U.S. Environ
mental Protection Agency, Denver, Colorado, expressing this opinion 
is attached in Appendix D. 

The Environmental Protection Agency will prorr.ulgate regulations 
concerning the control of indirect sources as revisions to this 
Implementation Plan by December 15, 1973. These regulations will be 
administered by the Regional Office of the Environmental Protection 
Agency in Denver, Colorado. 

The North Dakota State Department of Health.will draft legislation 
for submission to the 1975 Legislature to correct the deficiencies 
of Chapter 23~25, Air Pollution Control, of the North Dakota Century 
Code concerning legal authority to control indirect sources of air 
pollution so that the Department can adopt and a~~inister its own 
regulations to control inJirect sources in tho State. 



Chapter 2 - Section 2 .10 L[GAL f,UTllORITY TO IMPLG1[NT AND r.:tffORCE 
FEDJ:RAL NSPS, NESllAPS, AND PSD PROGH./\i·IS 

In order to provide adequate ler,al authority for the State to 
implement and enforce the Federal Standards of Perform~ncc for New 
Stationary Sources (!lSPS), ;'Jcltional :Emission StcJndards for Hazardous 
Air Pollutants (!!ESl-ii\PS), and Prevention of Sir,nificant Deterioration 
of Air Quality (?SD) programs and to be delegated the authority to do 
so by the U.S. Environmental Protection Acency; the State LeGislature 
amended Chapter 23-25 of the North Dakota Century Code, Air Pollu
tion Control, to a large degree in 1975. 

Two amendments were passed by the State Leeislature in 1975. They 
were House Bill No.1055 and House Bill No-1057. House Bill No.1055 
amended subsection 2 of Section 23-25-02 to require that one of the 
three at large members of the air pollution advisory council be a 
representative of the environmental sciences. House Bill No.1057 
significantly revised the air pollution control law including the 
addition o~.a declaration of public policy and legislative intent, 
the addition of the power to regulate odors, indirect sources, and 
water vapor, setting requiremen~s for and· authorizing a permit system, 
reducing the power of the air po~lution advisory council to that of 
recommendation only, and changing the sections on on-site inspections, 
confidentialiTy of records, and penalties for violations to be equal 
to those of the ~ederal Clean Air Act. The two amer.dr.ie~ts wer.t into 
effect on July 1, 1975. Copies of the two amendffients to Chapter 
23-25 of the North Dakota Century Code are attached in Appendix B as 
applicable State statutes. 

Legal authority is required by the U.S. Environmental Protection 
Agency in seven categories for a State to be deler,ated aut~ority to 
implement and ~nforce the Federal NSPS, NESHAPS, .and PSD programs. 
The seven categories and the State statutory authority to imple8ent 
each is as follows: 

(1) PRECO~STRUCTION REVIEW 

The North Dakota Century Code, Sections 23-25-03 and 23-25-04.1, 
provide the authority for registration of sources and preconstruction 
review of new or modified sources to implemen-r the program the State 
DepartDent of Health has set forth by rule and regulation in relation 
to NSPS, NESHAPS, and PSD. 

(2) SUBSTANTIVE STA~DARDS 

The basic grant of authority to the Department of Health is contained 
in North Dakota Century Code, Section 23-25-03. This section provides 
adequate power to adopt the substantive NSPS and HESHA?S standards 
and PSD regulations which the State Department of Health h.:is incor
porated into its rules and regulations. 

(3) SURVEILLANCE or SOURCES 

Sections 23-25-03 and 23-25-0G of the North ~akota Century Code, 
grant the State Department of Health the authority to require that 
records, books, files and other information relative to emissions be 
maintained by the sources and to require access by the Department to 
such records. 



Section 23-25-05 provides the ri~ht of on-site inspection by the 
~epart~ent of any source in order to ascertain compliance with 
hapter 23-25 and any of the rules and regulations enforced pursuant 

'thereto. 

The po·11er to require maintenance of records, to have access to records 
and to conduct field investigations regarding any individual source 
allows the Departnent to fully implement the standards~ regulations 
and procedures regarding NSPS, NESHA?S, and PSD wl1ich have been ddoptcd 
and incorporated into its rules and regulations. 

(4) PUBLIC DISCLOSURE 

Section 23-25-06 requires that all records, reports or information 
obtained under the chanter (with the exceotion of trade secrets 
as deter~ined by the D~partrnent) shall be~available to the public. 

( 5) ENFORCE:·!!: NT 

The enforcement procedures available under the North Dakota Air 
Polluticn Control Law are listed in Section 23-25-10. Although that 
section provides for civil penalty, it does not de~y use of injunctive 
relief where appropriate. All of the same sanctions are ·available 
for enforcement of NSPS, NESHAPS, and PSD prograns. Section 23-25-10 
further provides tha~. the State Department of Health shall turn all 
0 vidence and fir.dings over.to the State Attorney General for "any 
~medial action his office determines appropriate, including an action 

lllr'Or injunctive relief." 

(6) DELEGATION 

Since the state law provides adequate authority to carry out programs 
.equivalent to NSPS, NESHAPS, and PSD independent of Federal law, and 
since these programs have been effectively incorporated into State 
rules and regulations, no delegation by the U.S. Environmental 
Prdtection Agency under Section lll(c) or Section ll2(d) of the 
Federal Clean Air Act or Section 52.2l(f) of Title 40 Code of Federal 
Regulations Part 52 will con r on the State any power it does not 
already have. Therefore if delegaticn is made pursua0t to the State's 
request, it would appear that its practical effect will be to eliminate 
a syster.l of dual procedures, tests arid approvals. Delegation wo~ld 
obviate the necessity for a source to deal with the U.S. Environmental 
Protection Agency in respect to NS?S, NESHAPS, and PSD (except in 
the unlikely case where State authorities il to enforce). It is 
recognized that no delegation prohibi~s ~he U.S. EPA from enforcing 
any standards or regulations under NSPS, NESHAPS, and PSD. 

( 7) :CMf.RGr:tJCY 1\CTI ON 

Section 23-25-07 explicitly grants the State Department of Health the 
~wcr_to act immediately without notice or hearinn if the Department 
~co&ni::es the existence of an emerp,cncy. The section applies to all 

tr°f Chapter 23-25 and would allow the power of emergency action in 
regard to any NSPS, NI:SllAPS and PSD source. 




