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BEFORE THE BOARD 01" ENVIRONMENTAL REViEW
 
OF THE STATE OF MONTANA
 

.~ •• e ••••• ~ •••*.~••••••••' •• ~ ••• ' ••• ' •• '•• '.~ ••••••••••••••••*~ ••••• ~ ••• 
In the Matter of the application of ) 
Mis90ula COWlty for approVIIl of ) FINDINGS OF FACT, 
ameualnf)nts to lts local iUt ) CONCLUSIONS OF LAW 
pollution control prou:nun. ) AND ORDER 

••••••••••••••••*••••••••••••••••~ •••••••••••••••••• ~ ••••f*~ ••*·~·*~~*.· 

BACKGROUND 

Mi330Ula County ("the County") has filed an applieMion with lhe Board of 

Environmental Review ("B9Ud") soelting 4pprova! of M1cll.dmtnts to the County's locat air 

pollution oonuol program ("the program"). 

After public notice, the Board conducted a public hesrinu: on tho amendments on 

Novc:mbc:r 17.2000, in Hclt::na. Montanll. Bnsed UPOt'l the re>cor<J. the Board enten the following 

Fittdings ofFaet. Conclusions of Law EUld Order: 

FINDINGS OF FACT 

1. The COWl!y opcrall:::3 a local air pollution c:onl!ol progrom approved by the DO<Ird. 

The progr1lm was rl1'St approve<! by the Board's predecessor, the Montana Board of Hellhh and 

.Environme.nb1 Sciences.. in 1969. 

2. The prosram is known lIS tile Mis.soula City-County Air Pollution Control 

Prou:ram. 

3. The program c:ncOmpesses all of Missoula County. [ndud ing the City of 

Missoulll. 

4. In nddition to the other aUlnoriey deleB3ted to the COW'lty, the BOW"d luis, purSllant 

to Seotio.os 75-2-301(4) and 402, MeA, dele~~d to the County emergency !>Ower'S over air 

231 pollutant sources thn~ require <In environmental impact 3tate:ment, that are subjecl to the Major 

Fi.ndinp of F8Ct. CoOcJU,:;iODS of Law 'and Ord(!J' PACE I 
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Flicili[y Siting Act or that have tbe potentinl to emit 250 COns a yeal" or More of any pollutant 

subject l.o l'I:ilullltion under the Clean AIr Act ofMontana. including, fugitive emissions. 

5. The County seeks approval ofamendments to the program. A copy of the 

program. as Qmcnded, is Attached 10 this order lIS .Exhibit A. 

G. The amen<1m~l$include thc following revi,ion" thllt IIIC not intended to change 

the meaning ofth.e rules: 

(8) Minor editorial revisions; 

(b) Revision of'langUllgtl to CQOforID to the role :md bill <haflillg style followed by 

Slate of Montona lIgeneicsj 

(c) Simplification of llUll,U8ge: and 

(d) Renumbering flfId r:eorganizal/Ofl Qethe l'\ltes so they are eas.ier to follow. 

7. The amcndmc!lt3 also include: 

(a) New provisions neoessary 10 make the COWlty ncles "Ilca.st 85 strinGent as recent 

amcnrlment.s to the State air quality rules: 

(b) Rellisions to inclUde prnt:tices of the Misroula Chy-County He"lth DeparttnenL in 

irnpJemellilng the rules: 

(c) Revisions intended to remove unnocessarj requirements; 

{d} RJ:vlsions to funher improve Ilir qUlllity and protect public beOlIt!).: and 

(e) Rcllisions made in respOI1$e I() I'ublic commenl$. 

8. On April 2, 9 and 16,2000, the COUOlY publi~ed notice tn the Mi$$OuHlln 

newspaper l)f Q local public hearing to be held by the Missou!a City-County Ai r Po 11 utian 

Control Boacd (MCCAPCB) on April 20, 2000, to cOllsider approval ofJlropose<! program 

amendment.~and to accept C'ortlmc:nts concemil\lil iru:orporalion ofthc lImcnded program il'ltc> the 

$C::lCe Implementation Plan (SIP). 

Find Ingo; Dr FIle., CDncl....lon~ Or 1.3'" ,,,,e) Oroor PAGE~ 
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9. On April 20,2000, the MCCAPCB conduclcd a p"bn., hearing to lake OOmmCtlI 

;z on tbe pt'oposed amendments. Due 10 IIle Wi~ number of persons wisblng to t.,3ti"" tho
 

) MCCAPCB tonlin""d 11.., he'llrlng On May 3.2000.
 

4 10. On June 9, 2OO0.II~Co\lntyissued a press release notifyin¥ the public oflhe 

S availability ofa 3econd .mift ofpropoead ptogram amendment:> rnade in re3poIt3C l\:) coruments 

6 and nocifyina the public ofa public heann\: concern;1Ii the 3ccond "rail b~Of'C the MCCAPCB 

7 on lune IS, ZOllO. 

S II. On 1UM IS, 2000, the MCCAPCB oond~te<l a public heanng to ~e comment 

9 on the '"'ClOne! <!raft of propooed program amendments. 

10 12. all July 20. 2000. the County ~ued 8 pre•• ",lcll3e notifyin& lhe publio of a 

II publio htaring before tlte MCCAPCB 10 be hald on lui)' ~5. 2000; concemi1lg a lltird draft of 

1'2 proposed progr~m tul'Iendments. 

11 11. On July 2",2000, the MCCAPCB conducted a pllblic hearing to take COll1lllctJl ou 

14 lh<l third dNfl of ptopoocd prol:<arn amendmenlS. 

I j 14. OI>July 25.2000. the MCCAPCB approved the """,ndmen.. now submirted for 

17 15. 011 Scpl=lber 1 \.2000,).he MIMou!a City Council oondl1elCd Q public heMng 

III concerning lh" pt<>poscd pro.:ram amendments. Ancr the hearin&. the C,ity CO\lnCii ~PPI'O\'<:d the 

19 proposed Amendments. 

20 16. Mj$SOuJa is tM only city witron Missoula County OlIld tbere ate no incorporated 

2\ lOwns in llIe County. 

2'2 17. On September 8. 2000. the County b.sued a public notice ofa public hearing 

23 before t),., Counry Commis$ion to be beld on September D. 2000, concernjne the proposed 

2.4 program l1mendmallls. 

Jllnd1n«-" af Pac1. Conclusions o( La.... olld OrdClr 
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18, On ~eplc:mbll1' D, 2000, the MissoUla County Commission' cond,l,Ictec. ~ pl,lbHc 

:2 heQrin~ concemio3 tl\c propose<! program amendmcnlS. A(ler the hearing, tbe Coun()' 

3' Commission approved the proposr:(J o.menclments. 
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19. On October 11.2000, the Helena !ndependelll Record and M~oulianpublished 

notice that the Boani would considec .he County's applica.llon for approval of the program 

arnc::ndnwnts Bt II public hCar11li on November t 7,2000, in Room rt I of tho Metcalf Building in 

HelcDA, MOnlatUl. bcginninll: al 9:00 a.m., or &io soon thereafter lIS the mailer could be beard. 

20. On November 17. 2000. th~ Board held a pllblie hearing at the Mece.lf auilding 

to accept comm.ent.5 concerniog tho proposed prognm amendments and concerning submisslon 

of the propos~ amended prog.ram to EPA fur approval into the SIP. 

21. The program provides for rc:q,uiremenls eompatible with. mote su-ifl8en1 than or 

more: extensive ttla.n those imposed by the Clean Air Act ofMonlalla lind rule:> :ldop!ed U/Id~ 

that acl. 

22, Certain provi~iollS of the County's cUrrent program that previOUSly has been 

approved by the Board are more stringent than complll'able state air quality program 

r&quiremems. 

23. Certain previsions of the COuntY~8 cum:nt pro~ that pr¢vioLisly hllS been 

approvc~ by the BOllrd anU certain propOsed G¢W requirements &le more stringent thlln Ine StQle 

Elir q,uo.lity progl'llm, how.:'t'c:T, they rclace to the CounWs control plan required under the federal 

Clc:o.n Air Act 10 ed<iress partictllate not:lQltain.me'lc issues in tne COI,.l",ty (or which the st.:l.te JUlS 

no compac;lb1e rules. 

24. The following propOGed new rdquirements would make the program more 

$!ringent than ~omparab)e stale air quality program requiremenl$: 

PA-Cit " 
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a. Rule 4.106(3) 8Ild(4), Aboslemc:nt Plan for CenRin Sgu!:c..s;: Tile current COUl\t)' 

rull' is more stringent than the compllrllble Stllte rule because the County requires an emerile.rley 

IIblllcmcnl pJan for So\U'CeS with the potentill! to emit 25 toilS or Inore of a resulatcd pollutant per 

year, whcn:as the state: emergency episode plan requires an abatement plan only for SOUr(;l$ with 

the potential to em it tnore than 100 tons ofa regulated pollutant per ycar. The. amOl'ldmonl$ 

would tequjre facilit~ tllllt llI"e required to have a plan to periodically review Md UP<!llte: the plan 

In response to new requireme:ms or In response to a rcqu.cst from the County. ThC1r amendments 

inco~the Jooclll dt...partnlClJl's intcttnetatioA of the wrI'ent County rule. 

b. Rille 7.) 02 Firefighter Training: The llmendment$ wowd requ.ire a permit prior to 

•
cllch bum U$ed for tirefigllter training. whe:eas ARM 17.8.615. ofth~ sUIte Rir qlWil)l rules, 

requires only a one·time permit thet docs not ~"Xpiro. Both the state rules afld tlte. County's rules 

require notification Illior to ellCh bwn. The amendments inOO!t'Orat.e the loeal dep=e:Il\'s 

inlerprcUluon of the curren! Counry rule. 

c. Rule 14,105, Credibl<; Evjdrncs; The arnen<lment$ 'M:>u1d codify the Cocal 

department's current praClice ofrelying on MY relevam evidence 10 prove that an air quality 

"iola.tion has occufTCd, 

25. The program provides for enfurccmClll of jill requirements by approprillte 

administrative and judicial prn:cesses. 

26. The prognun provides for I\dminislrlltive orgllC,iution, Sl::1tT, fmancial resollrces, 

and other ~SQUl'CC~ neocssary to cffi:clively and e:fficienrty GlllT" out the program. 

27. Implemt:Illlltion oflhe progrnm.. lIS lltnelJded, is not intended in any way 10 

interfere with retentioll ofjurisdiction by the OepiU'tl1lent over lhose emission sources tuld 

activities not expressly subject to !hc program. 

Findings ot Facl, Con.'..,/oM of L...· .nd Order PACts 
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28. It I" approprillce for Ihe Cou"ty to conli,,~e kl be responsible 1"or emerl;ency
 

2
 powers. as provided in Section 75-.2;-402, MCA. for all alr pollutant sources subjcc.t to the Cl£an 

3 Air Act of Montana.
 

CONCLUSIONS ON LAW
 

5
 I. Alter a public hearing. a ml.lnic:ip:l.lity or county may eslAblisn ~ administer ..
 

6 looa' alr polludol'l control prograJ:11 If tbe program is co"sl"tent wilh the Clean Air Act of
 

7 Montana. Title 75. chapU,r 2, MCA. al'1d Is approved by me Board.
 

8 § 7S-2.30 1(1), MCA. TIle publ;" hearings conducted by MCCAPCB, the County, the Cily of
 

9 Missoula and the Board met fbI> public hcari/1& r<:<J.uircIllClnt of Seotion75-2-3Dl(l), MeA.
 

10 2, For a cQunty to establish a ,<>c"t "ir pollutlcin oontrol program fhat cncompa=s 

11 all or part of a municipality. the county and each munidpa1i<y must approve the prosram 8f'ler .. 

12 public hearing. § 75.2·301('2). MeA, TIUs requirement has been inC'! by the County /Uld tbl> City 

13 of Missoula approving the p<02l'lllm revisions "ncr public heonogs. 

14 3, Adequate notice 10 the public and th.. opportunity Cor public particlp;tt[on are 

15 required ror agency decisions thAI are of significant interest to the publi~. § 2-3·103, MCA. 

16 4, Advertisement in a new$p"'pe.r ofgeneral circulalion v.ithin the area to be a{fcclcd . 

17 by a d"",i.sio" of signitio'm,t inrcceS! 10 the pUblic, sufficiently prior to a. final deci,.ion to permll 

18 public CQ<mnent on the matter. oonstirules proper nOleoe. § 2-3·104(4), MCA, 

I~ 5. ?roper notice "nO. an opportunity to pullclpate In thi3 procccdi~ h.we been 

20 provided to the Deparlmenl, the COl.lnry. th" City of Missoula !Uld the pul>lic. 

21 6. The Bo8<d, by ord..... may 8PprO~C 8 IOC81 ..ir pollution conlrol pro&raJn that: 

22 a. provides by ordinance or local law for lCq"ir<:mcnts eomp.8tible with, morc 

23, stringentlhnn, or more exlcn~ivc th"" tho.., imposrxl by SL,<:lions 75-2-203, 75-2-204, 75·2·21 I, 

l
U 

PAce 6 
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7S.2-212, 75.2.215,75·2-217 through 75·2-211> and 1.5-2-402, MeA. and rules adopled under 

thc$C sC(:ticns; 

b. provides for cnfOlQWlent ofrequi~nlSby appropri>lt" administrativc Itfld 

judicilli ...,.oooesscs; otl<i 

c. provIdes for lldminislTa!.iY8 organizalion, staff, finllI\cial rc..,=cs, an<lolher 

resource, necessary to effectiYely and effieienlly carry out the pro&ram. 

§ 7S.2-301().MCA. 

7. The CO\IIIty'. prc&rwn r'OquirCmenlS IltC com»ali!>l" with, More stringent than. or 

lUO<C ~...tctl5i"" then \he requirements ofme CleM Air Act of Montana md rules adopted \lnd... 

&hat a<;t. 

8. Th<: proi\ram provides for onfcrccmC'Qt o{ reQwrements by appropriale 

admirustrative and judicial processes. 

9. The progr:!m provides. for adminimative Ol~ization, 3taff~ fin.ancinl res()uC'Cc:s, 

:wi other resources nt"e= to cffcclively lUld effieiently ca",,/ out the program. 

10. The prcgrom meets \he reqwrements o{Secti"" 75.2.301(3). MeA, fur Bollfd 

approval. 

II. Under S..-ct.ions 75·2-207 ""d 301(4). MeA. (HoU$<l Dill 521 frQm tne 1995 

M'ontllllo legislativc Session) the Board may not appro~ .. local .ir quality Ol'dinsnce or law that 

19· is m",e .tring,,"t Iban th~ cOIU'P""'blc state law unless the Board makes Wtillen findinli\' afler a 

20 public hellrin& and pUblic eommC:llt LIlal 11." proposed local ordinJnce or law protects public 

11 health or the environment, can mitigate bllnTl to &he »ublio hcal~\ Qr c.nvironmet1l and i. 

12 achicwble UI\<Ief <:IJrtent technology. HD S~ I is O(>t applicable to the County'" applioalion for 

23 Boartlapl'fOv,l. Sxisting requirements loot ore OIore Itringenl than compltIablc .Ial" 

24 roquir.me....s and are contInued In the :Inle,"'nlen" arc not subjecl to HB 521. All new 

PAG!!7 
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requirements 1MI are mote srrinaenl tllAn st:lle requiremolUS either relale 10 rul"S ror wlrieh chere 

"'" no companble stale rule.... ~ch as rul... Illat relalo to the County's plll'ticulate maIler COIllrol 

plan. or relate 10 procedural, administralive and evidentiary mauefS lba\:>re nOt subject 10 HB 

521. 

12. 1b= o...pertmcDl mould ..sumo Or ret4in collttol over any source re&ul2llld by Ihe 

CIc"", Air At:J. ofMontnna Cor which tlto Count)' b:>s not provided for requircn<:nta t1tlllll'e 

eOl1'lpalible whl> '''''0. lmp..,.d by the Clean Aft Act ofMonrana and rule. odOplcd undor lhat 

13. Except for tJ>osc ern..~ency powo:r. provided for in Seolion 75-2-402. MeA, lbe 

10 Boftr.! lNly nol deletele eo a local air pollulion oontrol ptllgTom the amhDrity '0 control My air 

11 pollution SCUf':e ~~ 

12 .. requires prepantion ofan envIronmental imp.et Sl...ment ill8ccord.nte wilh 

13 Tide 75. ohapter I, paIl 2; 

14 b, is subjecl \Q regulOlioo ",od., the Major F.<ility Siting Act, a. provided in Title 

IS 75. clt-al'ler 20; or 

16 c. luo' tlte potenliallo an;1 250 Ion. ptT year Or more of any potlut:>nl subjecl to 

17 ~ion un<1er tn.: CI~ Air Act of MOOIllllD. ineludil'lg fugitive emissions, unless the authority 

18 10 conltollhe so=e was delegaled prior 10 Jalluary 1. 1991. 

19 § 75-2-30114), MCA 

20 14. ,II Is appropriate Cor the County 10 c<>nt;nue '0 be Ic.pon,i!>lc for emergency 

21 powers regarding all air I'0llulllnt SOIJl'OOS in Mi..oula County rcgulace~ llll~er the Clean Air Act 

22 orMan""'•. 

23 

24 
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1. The Board t1creby "pprovcs the Mis50ul.. City.County Air Pollutlon Control 

P?ogram, ~ PfOpD'cd 10 ~ amended in Eldlibil A. 

2. Except for omerg~cy POWCfS, the Department .ball retain connol c;>ver tl\(>Se pit 

pollu(oont sources dcsed'oed til Secdon 1S-2.)O 1(4), MCA, for which tho BOATd may not delell"lO 

authority to a local air pollutlon oonllOl P""a::ranl. 

3. Ml.»oula County sball be rcspon9iblo fer cmetgem:y po....."'- as provided in 

Section 75·2-402, MeA, r~in~IlII air pollu1.$nt sou~es In Mi••oula County that are ret-wilted 

under the Clean Air M\ ofMontllNl. 

4. The Depart_nl shall asswne or retain oontrol ovcr any othor air pollutllllt .ouroes 

rcg\lhued under the Clean Air Act of Montana thaI are not covered by tlle Mi:ssouJ.. City·CoWl!y 

Air Pollution Control Program. 

FinlJh,'" or '1\0', <:onc1u,ion~ of Law and Order 
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