
UNITED STATEB BNWRONMEUTAL PROTECTION AGENCY 
WASHINOTON, D.C. 

Mr. Donald J. Patterson, Jr. 
Bweridge & Diamond 
1350 I Sweet, N.W. 
Suite TOO 
plashington, D.C. 20005-33 1 I 

Dear Mr. httemn: 

Thaqk you for your letter of February 3,2006, and for coming in with 
representatives of Matheson Tri-Gas, Inc. (Matheson) on March 21,2006 to d.kuw the 
regulatory status under the Resource Cwervstion and Recovery Act (RCRB) of Safe 
Delivery System (SDS) gas cylinders. 

As I understand Matheson's operations, Matheson fills SDS gas cylinders with 
extremely high purity gases, such as mine and phosphine, and delivers the filled 
cylinders to ita customers. The customers u8e tbe gases in semi-conduetor 
manufacturing. The SDS cylinders are not like t t d i t i od  complessed gas cylinders 
where the gases are stored under positive pressure. Instcad, the SDS oykda3 contain a 
carbsn-based m d w n  which opates as a "moleculsr sieve" in which the gas is  bed 
an8 tpapped within the in td t ia l  spaces.' As a df the gas is starsd under sub- 
atmospheric p resms  which avoids d e t y  c m w m  with bi&m$sure containment and 
also allows a greater volume of gtts to be stored in the container. 

After customers use the gases from the cylinders, they are returned to Matheson 
where they are hpected, refilled, and Sent back to customers. When the cylinders ate 
returned to Matheson, they o h  still contain between 3OOh and 5.08% of &e originid 
volume of gas besause it is diEcdt to remove all of tire gas from the medium. From the 
i&,nnation provided, you state that about 900Je of the cylhdas (after inspXion and 
EefiUing, and some ptmentage. requiring minor repairs) are returned to the customers. 
However, you also state that approximately 10% of the SDS gas oylmders cennot be 
refilled or require more than minor repair (due to gas contamination, major valve 
damage, or obsolesmce of the cylinders) and therefore have bea  sent to Integrated 
Environmentai Services (ES) in A- Geargia. You explain that IES will extract any 
unused gases, and then reclaim the ggas using purification steps to remove contaminants. 

' Sw your lettar to Ma0 Hale, Februnq' 3,2006. page 4. 



In both your letter and when meeting with me and my staff, you expressed 
concem with a position taken earlier by Environmental Protection Agency's Region 1 
that indicated that SDS cylinders would be subjeet to RCRA jurisdiction under certain 
circumstances. In particular, the letters dated August 11,2003 and September 25,2003 
stated that SDS cylinders sent to an off-site facility for thermal reclamation are. spent 
materials subject to RCRA jurisdiction if the gas contained in the unit is a RCR4 
hazardous waste because the units have become contaminated/depleted and as a result of 
this contarninatioddepletion they no longer can be used without reclamati~n.~ 
Conversely, you believe the cylinders are not subject to RCR4 jurisdiction because they 
are containers holding unused commercial chemical products (CCPs) that are re~lairned.~ 

After your inquiry, we worked together with both Regions 1 and 4 to discuss this 
issue more fully and have come to the following conclusion. EPA agrees that the storage 

. and delivery oyl iers  as you descrii them are contaimrs holding unused CCPs, rather 
than spent materials, and therefore are not subject to regulation under 40 CFR 26 1.2(c)(3) 
as spent materials. 

The questions that you raise point out the need for EPA to clarify when an 
engineered unit should be classified as a container holding an unused CCP or spent 
material. In the past, we have determined that some units of concem, such as mercury 
switches or ignitron tubes were spent materials ahen they had become contaminated or 
when they had outlived their wfulness and no longer could be used.4 In other situations, 
we have determined that the units were containers holding an unused CCP. Examples 
include pressurized gas cylinders and "b~bblers."~ 

There is an imporbmt distinction between these two situations. W1th respect to 
ignitron tubs snd menury switches, the chemical of concem (e.g., mercury) plays an 
integral role in the functioning of the unit, while the chemical is inside of the unit and the 
item's main purpose i s  to provide some function other than storage and delivery of the 
chemical. The mercury has no function outside of these units. Conversely, with the SDS 
cylinders and pressurized gas a d s t e r ~ ,  the principal purpose of the unit is to store and 
dispense the chemieal, and the main purpose or function for which the chemical (e.g., 
pho+hine or arsine) is used occurs outside of the unit. We consider these SDS canisters 

' 

to be chemical storage and delivery units, whereas the mercury inside of the mercury 
switch and ignitron tube is integral to the proper funetitianing of the unit. In other words, 
the SDS cylinders are storage devices holding a CCP. Conversely, with the mercury 
switches, once the unit is no longer functioning, the thechemical remaining inside of the unit 
has been used as part of the functioning of the item itself. 

See 40 CFR 26 I .  l (cX1) and 40 CFR 26 12(cX3). ' See 40 CFR261.33 and 40 CFR261.2(~)(3). 
See IenoIs from B d  to Gmea, Sept. 28,1994 (RCRA On-Lino (RO) Document Number 1 1876). and 

Coehran to Oleszko, April 14, 1989 (RO 1 14193, mpectIvoly. 
3 See letters from lohn~Lehmon, Director, Hazardous end InWd Waste Division, EPA Office of Solid 
Waste to L a m c e  W. Bierlein, Em., Compmd Ctas Association, Novanbw 3, 1980, and Chrbpher J. 
Capper, Acting Assistmt ~dinin&tor, ~A Office of Solid Waste and Emmgenoy Responul to Lawrence 
W. Bierlain, Esq., Compmsaad Ow Assotlation, Novombor 6,1981. A180 sec I@ttem fmm BUssnrd to 
Morishita, Sept 14, 19G (RO 11871) and Dec 16, 1994 (RO 13722). respectively 



Two fwther pin& are worth noting. F i  be rn that codr\iners that held unused 
CCPs and any residues ganuated from CCP r e c ~ ~ ~  mu# undergo a new hazardous 

determination aAer the cylinders are emptied Second, in general. those managing 
unwed CCPs that require mkaation should be aware of the poWd for these types ef 
materials to be abandoned. Ah-  CCP5 &re solid wastes (me 40 CFR 2612(i).), snd 
if lwadous, MUS VW8Ste8. For example, i f i f  CCPs were baing stored for a 
long period of time withoat aziy foreseeabie meam ofrec~prering the product, or if no 
fomeabie rnarket existed for the m o v W  product an overseeing regulatory agency 
might well conclude that they were abandond, and thus subject to Subtitle C hamrdom 
wewe mgukdons. Dexennimtions as to whether a CCP is abandoned are site-speciiic and 
are made by the Regions and states implementing the RCRA program. 

F i l y ,  please be awm that this interpetation is based on the federal RCRA 
hawlam waste wguktions. EPA authorhx states to implement the RCRA ~ o u s  
waste program. S&S promulgate their own hazardous & t e  rqdations sfid an 
authorized state's regulations are a p p E d e  within the state in lieu of the f M  
regulations. A state's regulations may be more stringent andlor broadcA in soope than the 
federal regulations. Thm, you should check with the appropriate state q c y  or, ifthe 
state is nol mthorhd, the EPA regional office to determine the requirements applicable 
to any spe~%o activities. 

If you have any questions, plaase contact Jim O'Leary afmy staff at (703) 308- 
8827 or ~ ~ . i i m & a ~  . cox . 

' Ss,  far example, 40 CPR 261 3 3  pad 40 CFR 26 1.7(bX3). 


