Mr. T. L. Nebrich, J, CHMM, QEP, REM
Technica Director

Waste Technology ServicesInc.

640 Park Place

NiagraFalls, New York 14301

Dear Mr. Nebrich:

Thank you for your letter dated March 1, 2001, in which you request clarification of the land
disposa redtrictions (LDR) requirements for characteristic wastes.

The firgt question is whether a characteristic waste that is mixed with a solid waste o that it no
longer exhibits the characteristic is subject to the treetment standards found at 40 CFR 268.40. The
answer isyesfor nonwastewaters, but no for wastewaters. The LDR requirements attach at the point
of generation of the characteristic waste (i.e., before mixing). Therefore, such nonwastewaters are
subject to the applicable treatment standards of 40 CFR 268.40, including the requirement to identify
and treat underlying hazardous constituents (see 40 CFR 263.2(i) and 268.9(a)) prior to placement in a
RCRA-regulated landfill. On the other hand, characteristic wastewaters may be mixed with solid
wagtes or otherwise diluted and then injected into deep underground wells or placed in surface
impoundments subject to controls imposed by the Clean Water Act (CWA) without meeting 268.40
treatment standards (40 CFR 268.1(c)(3) and (4)). This exemption for wastewaters was created to
avoid duplicetive regulation under both RCRA and CWA.

Y our second question iswhether a characteristic waste that is spilled on environmental media
and that does not exhibit a hazardous characteristic at the time of active management is subject to the
268.40 trestment standards. The answer isno if the spill is promptly addressed, as explained below.

As agenerad matter regarding spills of hazardous wastes, an accidenta spill of hazardous waste
that is promptly cleaned up is not considered placement of hazardous waste into aland disposal unit.
Of coursg, if hazardous waste treatment activities or other hazardous waste management activities
continue after the immediate phase of a spill reponseis over, dl gpplicable hazardous waste
management and permitting requirements would apply.



Assuming that an immediate response has not been taken to address the spill, there are three
important principles to consder when determining whether the LDR treatment standards apply to the
hazardous soil. Firs, LDR trestment standards only apply to contaminated soils that contain hazardous
waste. Soil contains hazardous waste when it exhibits a characteristic of hazardous waste or when it
contains listed hazardous waste. Second, LDRs attach to prohibited hazardous waste (or hazardous
contaminated soil) when it is generated (e.g., excavated) and when it is going to ultimately be placed in a
land digposal unit. Third, once LDR treatment standards become applicable to a waste (generdly & the
point of generation), they continue to apply until they are met, regardless of any change of waste Satus
from hazardous to nonhazardous. In other words, once LDRs have attached to soil that exhibitsa
characterigtic, LDR treatment standards, including those requiring trestment of underlying hazardous
congtituents, must be met prior to land disposal of the soil, even if the characteritic is subsequently
eliminated. (See 63 FR 28617-18.) This principle applies regardless of whether the spilled waste is
ignitable, corrogve, reactive or displays a characteridtic of toxicity.

It is conceivable that soil could be contaminated with a characteristic hazardous waste and yet
not display a hazardous characteritic at the point of generation due to dilution in the soil matrix or to
breskdown or dteration of the congtituents in the soil environment. If this soil does not exhibit a
characterigtic when it is generated (excavated), then LDR requirements do not apply. However,
trestment of the soil may Hill be required under cleanup authorities.

It should aso be noted that any dilution of a prohibited contaminated soil (or of a prohibited
hazardous waste with soil) as a subgtitute for adequate treatment to achieve compliance with LDR
treatment standards or to circumvent the effective date of an LDR prohibition is considered atype of
impermissble dilution and isillegd. Therefore, any ddiberate mixing of prohibited hazardous waste with
s0il in order to change its treetment classfication (i.e., from waste to contaminated soil) isillegd (see 63
FR 28621).

| hope you find this information useful. If you have further questions, please contact Rhonda
Minnick of my staff on 703-308-8771. In addition, please note that authorized states have their own
regulations and policies which may be more stringent than federd regulations and policies. In authorized
dates, questions about application of the LDRs to soil, including the interpretations put forth in this
letter, should be referred to the gppropriate Sate agency. Mr. Ray Basso of EPA’s Region 2 officeis
available to help you identify the appropriate state contacts by calling him on 212-637-41009.

Sncerdy,

James R. Berlow, Director
Hazardous Waste Minimization and Management
Divison



