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UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY REGION 4 

 
 
 
 

IN THE MATTER OF  
     
 
Great Lakes Dredge & Dock Company, LLC  Docket No. MPRSA-04-2019-7500 
 

Respondent. 
 

Proceeding Pursuant to § 105(a) of the Marine 
Protection, Research and Sanctuaries Act, 
33 U.S.C. § 1415(a)    
__________________________________________/ 
 
 

BUSINESS CONFIDENTIALITY ASSERTED 
 

The exhibits submitted with Respondent’s Initial Prehearing Exchange contain material 
claimed to be confidential business information (CBI) pursuant to 40 C.F.R. § 2.203(b). The 
material claimed as CBI are Respondent’s Exhibits RX1-80 (excluding RX80(R)), RX84, RX86, 
RX90, RX95-97, RX100-103, RX105-114, RX116. These exhibits include information considered 
confidential by Great Lakes Dredge & Dock Co, LLC and are therefore omitted in the e-filed 
version and further filed under seal pursuant to 40 C.F.R. § 22.5(d).  
 

The prehearing exchange, omitting exhibits containing CBI and PPI, has been e-filed with 
the Court. The complete set has been mailed, via USPS, to the Headquarters Hearing Clerk. A 
complete set has been provided to Respondent via Dropbox as agreed to by the parties. If you 
have any questions, please contact Neal McAliley at 305-530-4039 or at 
nmcaliley@carltonfields.com. 
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UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY REGION 4 

 
 
 
 

IN THE MATTER OF  
     
 
Great Lakes Dredge & Dock Company, LLC  Docket No. MPRSA-04-2019-7500 
 

Respondent. 
 

Proceeding Pursuant to § 105(a) of the Marine 
Protection, Research and Sanctuaries Act, 
33 U.S.C. § 1415(a)    
__________________________________________/ 
 
 

RESPONDENT’S PREHEARING EXCHANGE 
 

Respondent Great Lakes Dredge & Dock Co., LLC (“Great Lakes”), by and through 
undersigned counsel, hereby submits its Prehearing Exchange as provided in the Tribunal’s Order 
Lifting Stay and Resetting Prehearing Deadlines dated May 28, 2020 (“Prehearing Order”).   The 
information provided herein tracks the organization of the Prehearing Order. 

 
1(A) Potential Witnesses 
 
1. Christopher Pomfret.  Mr. Pomfret was the project manager for Great Lakes on the 

Port of Miami Project.  Mr. Pomfret would testify regarding the project requirements relevant to 
this matter; the alleged violations identified in Region 4’s Complaint; compliance information; 
evidentiary foundations for exhibits; and penalty considerations.  Mr. Pomfret would testify as a 
fact witness. 

2. Russell Zimmerman.  Mr. Zimmerman was Vice President and Project Sponsor  for 
Great Lakes on the Port of Miami Project.  Mr. Zimmerman would testify regarding general aspects 
of the project, project solicitation, contract requirements, compliance information, performance 
evaluation, evidentiary foundations for exhibits, and penalty considerations.  Mr. Zimmerman 
would testify as a fact witness. 

3. Andrew Larkin.  Mr. Larkin is Mechanical Dredge Fleet Manager for Great Lakes.  
Mr. Larkin would testify regarding the design and operation of dredge scows, design and 
functioning of sensors, interpretation of sensor data, compliance information, and penalty 
considerations.  Mr. Larkin would testify both as a fact witness and as an expert witness. 

4. Brian Goetchius.  Mr. Goetchius is Maintenance Manager Mechanical Fleet for 
Great Lakes.  Mr. Goetchius would testify about the design and operation of dredge scows, design 
and function of sensors, and penalty considerations.  Mr. Goetchius would testify as a fact witness. 

5. Timothy Burke.  Mr. Burke is Purchasing Agent and Marine Logistics Manager for 
Great Lakes.  Mr. Burke would testify regarding the procurement of tug services on the project 
and Great Lakes’ relationship with tug companies.  Mr. Burke would testify as a fact witness. 

6. Armand Riehl.  Mr. Riehl is Project Manager on the Port of Jacksonville Project for 
Great Lakes.  Mr. Riehl would testify as a fact witness regarding compliance issues on the 
Jacksonville Project identified by Region 4 in its Prehearing Exchange. 
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7. Matthew Paladino.  Mr. Paladino is the Senior Quality Systems Engineer for Great 
Lakes on the Port of Charleston Project.  Mr. Paladino would testify as a fact witness regarding 
the compliance issues on the Charleston project identified by Region 4 in its Prehearing 
Exchange.   

8. John Huit.  Mr. Huit was Project Manager for Great Lakes on the King’s Bay 
Entrance Channel project.  Mr. Huit would testify as a fact witness regarding the compliance 
issues on the Kings Bay project identified by Region 4 in its Prehearing Exchange. 

9. Respondent adopts as its own witnesses all of the individuals identified as 
witnesses in Region 4’s Prehearing Exchange. 

 
1(B) Documents and Exhibits 
 
Great Lakes’ Exhibit List is attached to this Prehearing Exchange.  Each exhibit is labeled 

as prescribed in the Prehearing Order.  
 
1(C) Time Needed to Present Case 
 
Great Lakes estimates that it will need approximately three days to present its case.  The 

services of an interpreter will not be needed. 
 
3(A) Denials in the Answer 
 
Documents supporting Great Lakes’ denials made in its Answer are included in the Exhibit 

List.  
 
3(B) Defenses 
 
Documents supporting the defenses set forth in Great Lakes’ Answer are included in the 

Exhibit List.  Great Lakes provides the following further explanation of its defenses, which it will 
supplement at the hearing in this matter.  

1.  EPA Lacks Authority to Assess Civil Penalties Based on Alleged Violations of Great 
Lakes’ Contract with the U.S. Army Corps of Engineers (“Corps”) or the Site Management and 
Monitoring Plan for the Miami Ocean Dredged Material Disposal Site (“Site Plan”).  The civil 
penalty provision of the MPRSA, 33 U.S.C. § 1415(a), provides that EPA may seek to assess civil 
penalties against “[a]ny person who violates any provision of this subchapter, or of the regulations 
promulgated under this subchapter, or a permit issued under this subchapter.”  The MPRSA does 
not authorize EPA to assess civil penalties for violation of a contract or a Site Plan.  This defense 
is addressed in greater detail in Great Lakes’ submissions related to its Motion to Dismiss. 

2.  EPA Lacks Authority to Enforce the Terms of the Corps’ Contract.  Great Lakes 
conducted dredging activities on the Port of Miami project pursuant to a contract with the Corps.  
EPA was not a party to that contract.  As a nonparty, EPA lacks standing and/or authority to 
enforce the terms of that contract. 

3.  Great Lakes Did Not Commit the Violations Alleged in the Complaint.  The civil penalty 
provision of the MPRSA, 33 U.S.C. § 1415(a), provides that EPA may assess civil penalties 
against “[a]ny person who violates any provision of this subchapter, or of the regulations 
promulgated under this subchapter, or a permit issued under this subchapter.”  Great Lakes 
generally contests that it committed all of the violations alleged in the complaint, and intends to 
hold EPA to its proof at the hearing.  At least some of the alleged violations were committed (if at 
all) by third parties, such as tug captains who worked as third-party independent contractors.  For 
instance, alleged violations that are based on piloting decisions by tug captains in the 
maneuvering of dredge scows (e.g., certain violations identified in tables 2, 3 and 5 of the 
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Complaint) were not committed by Great Lakes or proximately caused by actions of Great Lakes.  
In addition, the alleged violations identified in table 4 of the Complaint (reporting) were not Great 
Lakes’ responsibility, as the Corps directed Great Lakes to report potential violations only to the 
Corps, and the Corps was responsible for reporting to EPA. 

4.  EPA Is Estopped from Claiming “Draft Loss” Violations Contrary to the Corps’ 
Application of its Contract.  The Corps construed its contract with Great Lakes to prohibit “draft 
loss” of greater than 1.0 feet, measured from the dredging area to the disposal area.  The Corps 
is in the best position to interpret its own contract and the project requirements applicable to its 
contractors.  EPA accepted the Corps’ construction of the contract during the course of the Port 
of Miami Project.  Great Lakes relied upon the Corps’ construction of the contract, and it would 
be inequitable for EPA to interpret the contract differently now. 

5.   EPA Cannot Assess Penalties for Alleged Violations Caused by Protection of Life at 
Sea.  The MPRSA provides at 33 U.S.C. § 1415(h) that “[n]o person shall be subject to a civil 
penalty … for dumping materials from a vessel if such materials are dumped in an emergency to 
safeguard life at sea.”  Some of the alleged violations identified in the complaint (e.g., DQM Load 
No. 112 and violations in table 2) resulted from actions by Great Lakes to safeguard life at sea.  
For instance, in table 2 the complaint alleges that dredge scows left the Miami ODMDS with a 
sensor indicating that the scow hulls were open.  In many of these cases, tug crews could have 
prevented this only by boarding the unmanned scows at sea and resetting scow mechanical 
systems, but did not do so because it is extremely dangerous and risks the life of the person 
attempting to board the dredge scow.  The alleged violations therefore were proximately caused 
by tug crews prioritizing safety concerns and safeguarding life at sea.   

6.  Great Lakes Substantially Complied with Project Requirements.  The Port of Miami 
Project lasted nearly two years, and involved approximately 4,215 trips by dredge scows and 
additional trips by hopper dredges to the Miami ODMDS involving the disposal of over five million 
cubic yards of dredged material.  The complaint identifies approximately 84 trips by dredge scows 
and hopper dredges that allegedly involved a violation.  Even if those trips did involve violations 
of requirements enforceable by EPA in this proceeding, they represent less than 2% of the total 
number of scow trips.  The Corps determined at the end of the project that Great Lakes did a very 
good job ensuring compliance with the requirements of the project. 

7.  The Site Plan Incorporates a 0.5 Foot Margin of Error in the Measurement of Draft 
Loss.  The Site Plan and contract provide that vertical (draft) sensor data shall have an accuracy 
of plus/minus 0.5 foot.  This provides an allowable margin of error for sensor readings used to 
determine compliance with the draft loss requirement.  Region 4 cannot assess civil penalties for 
draft loss violations based on sensor data within this margin of error.  

 
3(C) Factual Information and Documents Relevant to Assessment of Penalty 
 
In its Initial Prehearing Exchange, Region 4 did not articulate any specific factual 

information relevant to the assessment of a penalty in this case, but rather made a general 
reference to certain of its hearing exhibits.  Nowhere has EPA explained why the maximum civil 
penalty of $75,000 is warranted for each of the 95 alleged violations in this case.  Consistent with 
Region 4’s disclosure, Great Lakes is providing documentation as identified on its exhibit list 
relevant to the assessment of a penalty.  To the extent that EPA seeks to shift of the burden of 
proof on the issue of penalties to Great Lakes, i.e., to require Great Lakes to prove why it should 
not be penalized as opposed to EPA proving why it should, Great Lakes objects on grounds that 
this purported burden shifting is not authorized by and is inconsistent with the MPRSA and runs 
afoul of general notions of due process and fundamental fairness in a government-initiated legal 
proceeding.  The EPA brought this case against Great Lakes, and it must carry its burden of 
proving the alleged substantive violations as well its theory of damages and penalties.   
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3(D) Narrative Statement Regarding Reduction or Elimination of Penalty 
 

The MPRSA civil penalty statute, 33 U.S.C. § 1415(a), provides that “[i]n determining the 
amount of the penalty, the gravity of the violation, prior violations, and the demonstrated good 
faith of the person charged in attempting to achieve rapid compliance after notification of a 
violation shall be considered by [EPA].”  Those factors weigh against imposing any significant 
penalty against Great Lakes, for several reasons.   

1.   Great Lakes did not commit a large percentage of the violations alleged in the 
complaint, which will be the subject of the hearing.   

2. Great Lakes did not intentionally, knowingly or negligently commit any violations, 
except for those that may have resulted from decisions to safeguard of life at sea.  Instead, Great 
Lakes took significant steps to avoid the potential for violations, including by thoroughly checking 
and inspecting dredge scows before each load was transited to the release zone, training tug 
captains on the Corps’ project requirements, and conducting regular maintenance on project 
equipment.  Any violations occurred despite Great Lakes’ best efforts to avoid them. 

3.   Some of the violations resulted from environmentally protective measures required 
by the Corps.  Early in the project, concerns were raised by environmental agencies and third 
parties (including, upon information and belief, the EPA) that normal procedures for loading 
dredge scows at the point of dredging were contributing to unwanted siltation of nearby 
environmental resources.  The Corps, in consultation with Great Lakes, decided to reduce and/or 
eliminate direct overflow and decanting of dredge scows at the point of loading.  This resulted in 
scows carrying a higher percentage of water in their trips to the Miami ODMDS, and required 
many more scow trips than otherwise would have been necessary, which likely caused many of 
the alleged “draft loss” violations in table 1 because water in the dredge scows can leak more 
readily than dredged material.  It would be unfair to now penalize Great Lakes for taking this 
environmentally-responsible action directed by the Corps. 

4. When violations did occur, Great Lakes immediately acted to determine the cause 
of the violations and take steps to prevent their recurrence. 

5.  There was no environmental harm resulting from any of the alleged violations 
identified in the complaint.  The total amount of dredged material that may have escaped the 
scows outside the Miami ODMDS was very small in both aggregate terms and in terms of the 
scale of the project.  Any dredged material that did escape from the scows as a result of the 
violations alleged in the Complaint did so away from coral reefs and any other sensitive 
environmental resources.  None of the material was unsuitable for ocean disposal or toxic.  Region 
4 cannot prove that any environmental harm resulted from these alleged violations. 

6.  The total number of trips with alleged violations (approximately 84 trips to the 
Miami ODMS) is very small in the context of the total project (more than 4,376 trips overall by 
dredge scows and the hopper dredge Terrapin Island).  Over five million cubic yards of dredged 
material were taken to the Miami ODMDS in the Port of Miami project.  

7. Great Lakes worked closely with the Corps on the project, and made decisions 
only with the knowledge and support of that agency. With regard to reporting, the Corps received 
sensor data from the scow loads as soon as QA/QC data was available, and Great Lakes provided 
follow-up information to the Corps as required.  The Corps concluded at the end of the project 
that Great Lakes did an excellent job of complying with environmental requirements in the context 
of a difficult project. 

8. Great Lakes received no benefit from the alleged violations.  Instead, the Corps 
reduced its payments to Great Lakes for certain errors, and Great Lakes otherwise has spent 
enormous time and resources responding to allegations of fault. 

9. Great Lakes has been in existence since 1890, and is the largest dredging 
company in the United States.  Dredging involves the transport of large amounts of material to 
offshore disposal sites, and as the Corps itself has acknowledged, dredge scows inherently have 
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the potential to leak.  By the sheer volume of projects conducted by Great Lakes over the last 
century, Region 4 can identify other instances where there were alleged violations, but in the 
context of the amount of dredging that occurred, the number of those alleged violations is small.  
Even taken in isolation, those other projects do not demonstrate a pattern of violations by Great 
Lakes. In fact, the opposite is true. Great Lakes’ history of successful dredging projects and 
environmental compliance is demonstrated by the miniscule numbers of incidents or alleged 
violations identified by Region 4 in other dredging projects.  In particular: 

 a.   The Port of Oakland Project.  This project occurred in the 1980s, and the 
violations involved only a few loads that would be comparable to the violations alleged in this 
case.  The Administrative Law Judge concluded after trial that the violations were minor, and did 
not warrant major penalties, only to be overturned by the Environmental Appeals Board on legal 
grounds.   

 b. The Mayport (Jacksonville) Project.  This project occurred in the early 
2010s, and the alleged violations primarily consisted of tug captains driving the scows in excess 
of project speed limits and are unrelated to any of the alleged violations in this action.  EPA has 
presented no evidence regarding these violations.  The Consent Order provided by EPA 
specifically provides that the agency cannot use it to establish a violation, and to the extent that 
Region 4 seeks to use it for that impermissible purpose in this case, Region 4 is breaching the 
agreement. 

 c. The Jacksonville Project, Charleston, and King’s Bay Entrance Channel 
Projects.  These projects either are ongoing or were recently completed.  Region 4 has identified 
only a small number of incidents or problematic scow or hopper dredge trips, it is not clear that 
these constituted violations, and the numbers of incidents or problematic trips on these projects 
are very small in the context of the overall projects.   

10. Imposition of any significant penalty in this matter would simply be punitive, and 
would not serve the goals of penalty assessment.  The primary goal of penalty assessment should 
be to encourage persons to fully comply with applicable legal requirements.  None of the alleged 
violations were knowing or intentional (other than those necessary to safeguard life at sea); Great 
Lakes took significant efforts to prevent them from happening; and Region 4 has not identified 
any specific action that Great Lakes could have taken that would have prevented them.  In this 
circumstance, imposing any civil penalty would serve no purpose other than to punish Great 
Lakes. 

 
 

Dated:  July 31, 2020     Respectfully Submitted, 
 
 
  
 

/s/ Neal McAliley    
T. Neal McAliley (Florida Bar No. 172091) 
Email: nmcaliley@carltonfields.com 
David Chee (Florida Bar No. 109659) 
Email: dchee@carltonfields.com 
CARLTON FIELDS, P.A. 
100 S.E. Second Street, Suite 4200 
Miami, Florida 33131-2113 
Telephone: (305) 530-0050 
 
Counsel for Respondent Great Lakes 
Dredge & Dock Co., LLC 
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CERTIFICATE OF SERVICE 

 
I hereby certify that a copy of this document was sent by e-mail on July 31, 2020 to Natalie 

Beckwith, Office of Regional Counsel, U.S. Environmental Protection Agency, Region 4, 61 
Forsyth St., SW, Atlanta, Georgia 30303. 
 
Redacted: 
OALJ E-Filing System 
 
Unredacted: 
Mary Angeles, Headquarters Clerk 
U.S. Environmental Protection Agency 
Office of Administrative Law Judges 
Ronald Reagan Building, Room M1200 
1300 Pennsylvania Ave., N.W. 
Washington DC 20004 
 
Unredacted via Dropbox as agreed to by the parties: 
beckwith.natalie@epa.gov 
nagrani.kavita@epa.gov 
 
 

 

 
        

____________________ 
David Chee 
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UNITED STATES 

ENVIRONMENTAL PROTECTION AGENCY REGION 4 
 

IN THE MATTER OF                                                                   
 
Great Lakes Dredge & Dock Company, LLC                            Docket No. MPRSA-04-2019-7500 

Respondent. 
 

Proceeding Pursuant to § 105(a) of the Marine 
Protection, Research and Sanctuaries Act, 
33 U.S.C. § 1415(a)                         
__________________________________________/ 

 
Exhibit RX 00 – Index of Exhibits 
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Exhibit Number Description Confidential 
Status 

RX 00 
 

Index of Exhibits   

RX 1:  Exhibits Related to Load GLDD 80/DQM 31   

  RX 1 (A) Corps Email for Load GLDD 
80/DQM 31 

CBI 

  RX 1 (B) ADISS Pages for Load GLDD 
80/DQM 31 

CBI 

  RX 1 (C) Draft Plot for Load GLDD 
80/DQM 31 

CBI 

RX 2:  Exhibits Related to Load GLDD 83/DQM 41   

  RX 2 (A) Corps Email for Load GLDD 
83/DQM 41 

CBI 

  RX 2 (B) ADISS Pages for Load GLDD 
83/DQM 41 

CBI 

  RX 2 (C) Draft Plot for Load GLDD 
83/DQM 41 

CBI 

  RX 2 (D) Pre-Loading Checklist for Load 
GLDD 83/DQM 41 

CBI 

RX 3:  Exhibits Related to Load GLDD 117/DQM 49   

  RX 3 (A) Corps Email for Load GLDD 
117/DQM 49 

CBI 

RX 00 
Page 1 of 29



 

2 
 

Exhibit Number Description Confidential 
Status 

  RX 3 (B) ADISS Pages for Load GLDD 
117/DQM 49 

CBI 

  RX 3 (C) Checklists for Load GLDD 
117/DQM 49 

CBI 

RX 4:  Exhibits Related to Load GLDD 124/DQM 52   

  RX 4 (A) Corps Email for Load GLDD 
124/DQM 52 

CBI 

  RX 4 (B) ADISS Pages for Load GLDD 
124/DQM 52 

CBI 

  RX 4 (C) Draft Plot for Load GLDD 
124/DQM 52 

CBI 

  RX 4 (D) Checklists for Load GLDD 
125/DQM 52 

CBI 

RX 5:  Exhibits Related to Load GLDD 134/DQM 53   

  RX 5 (A) Corps Email for Load GLDD 
134/DQM 53 

CBI 

  RX 5 (B) ADISS Pages for Load GLDD 
134/DQM 53 

CBI 

  RX 5 (C) Draft Plot for Load GLDD 
134/DQM 53 

CBI 

  RX 5 (D) Checklists for Load GLDD 
134/DQM 53 

CBI 

RX 6:  Exhibits Related to Load GLDD 140/DQM 55   

  RX 6 (A) 

 

 

Corps Email for Load GLDD 
140/DQM 55 

CBI 

  RX 6 (B) ADISS Pages for Load GLDD 
140/DQM 55 

CBI 

  RX 6 (C) Draft Plot for Load GLDD 
140/DQM 55 

CBI 

RX 00 
Page 2 of 29
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Exhibit Number Description Confidential 
Status 

  RX 6 (D) Post-Loading Checklist for 
GLDD 140/DQM 55 

CBI 

RX 7:  Exhibits Related to Load GLDD 142/DQM 65   

  RX 7 (A) Corps Email for Load GLDD 
142/DQM 65 

CBI 

  RX 7 (B) ADISS Pages for Load GLDD 
142/DQM 65 

CBI 

  RX 7 (C) Draft Plot for Load GLDD 
142/DQM 65 

CBI 

  RX 7 (D) Checklists for Load GLDD 
142/DQM 65 

CBI 

RX 8:  Exhibits Related to Load GLDD 151/DQM 27   

  RX 8 (A) Corps Email for Load GLDD 
151/DQM 27 

CBI 

  RX 8 (B) ADISS Pages for Load GLDD 
151/DQM 27 

CBI 

  RX 8 (C) Draft Plot for Load GLDD 
151/DQM 27 

CBI 

  RX 8 (D) Checklists for Load GLDD 
151/DQM 27 

CBI 

RX 9:  Exhibits Related to Load GLDD 194/DQM 88   

  RX 9 (A) Corps Email for Load GLDD 
194/DQM 88 

CBI 

  RX 9 (B) ADISS Pages for Load GLDD 
194/DQM 88 

CBI 

  RX 9 (C) Draft Plot for Load GLDD 
194/DQM 88 

CBI 

  RX 9 (D) Checklists for Load GLDD 
194/DQM 88 

CBI 

RX 10:  Exhibits Related to Load GLDD 205/DQM 93   

RX 00 
Page 3 of 29
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Exhibit Number Description Confidential 
Status 

  RX 10 (A) Corps Email for Load GLDD 
205/DQM 93 

CBI 

  RX 10 (B) ADISS Pages for Load GLDD 
205/DQM 93 

CBI 

  RX 10 (C) Draft Plot for Load GLDD 
205/DQM 93 

CBI 

  RX 10 (D) Checklists and Photo for Load 
GLDD 205/DQM 93 

CBI 

RX 11:  Exhibits Related to Load GLDD 209/DQM 60   

  RX 11 (A) Corps Email for Load GLDD 
209/DQM 60 

CBI 

  RX 11 (B) ADISS Pages for Load GLDD 
209/DQM 60 

CBI 

  RX 11 (C) Checklists for Load GLDD 
209/DQM 60 

CBI 

RX 12:  Exhibits Related to Load GLDD 226/DQM 67   

  RX 12 (A) Corps Email for Load GLDD 
226/DQM 67 

CBI 

  RX 12 (B) ADISS Pages for Load GLDD 
226/DQM 67 

CBI 

  RX 12 (C) Draft Plot for Load GLDD 
226/DQM 67 

CBI 

  RX 12 (D) Checklists and Photo for Load 
GLDD 226/DQM 67 

CBI 

RX 13:  Exhibits Related to Load GLDD 290/DQM 57   

  RX 13  (A) Corps Email for Load GLDD 
290/DQM 57 

CBI 

  RX 13 (B) Draft Plot for Load GLDD 
290/DQM 57 

CBI 

  RX 13 (C) Checklists and Photo for Load 
GLDD 290/DQM 57 

CBI 

RX 00 
Page 4 of 29
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Exhibit Number Description Confidential 
Status 

RX 14:  Exhibits Related to Load GLDD 340/DQM 18   

  RX 14 (A) Corps Email for Load GLDD 
340/DQM 18 

CBI 

  RX 14 (B) Draft Plot for Load GLDD 
340/DQM 18 

CBI 

RX 15:  Exhibits Related to Load GLDD 344/DQM 19   

  RX 16 (A) Corps Email for Load GLDD 
344/DQM 19 

CBI 

  RX 16 (B) Draft Plot for Load GLDD 
344/DQM 19 

CBI 

RX 16:  Exhibits Related to Load GLDD 407/DQM 78   

  RX 16 (A) Corps Email for Load GLDD 
407/DQM 78 

CBI 

  RX 16 (B) ADISS Pages for Load GLDD 
407/DQM 78 

CBI 

  RX 16 (C) Draft Plot for Load GLDD 
407/DQM 78 

CBI 

  RX 16 (D) Checklists and Photo for Load 
GLDD 407/DQM 78 

CBI 

RX 17:  Exhibits Related to Load GLDD 542/DQM 217   

  RX 17 (A) Corps Email for Load GLDD 
542/DQM 217 

CBI 

  RX 17 (B) ADISS Pages for Load GLDD 
542/DQM 217 

CBI 

  RX 17 (C) Draft Plot for Load GLDD 
542/DQM 217 

CBI 

  RX 17 (D) Checklists and Photo for Load 
GLDD 542/DQM 217 

CBI 

RX 18:  Exhibits Related to Load GLDD 645/DQM 207   

  RX 18 (A) Corps Email for Load GLDD 
645/DQM 207 

CBI 

RX 00 
Page 5 of 29
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Exhibit Number Description Confidential 
Status 

  RX 18 (B) Draft Plot for Load GLDD 
645/DQM 207 

CBI 

  RX 18 (C) Checklists for Load GLDD 
645/DQM 207 

CBI 

RX 19:  Exhibits Related to Load GLDD 852/DQM 7   

  RX 19 (A) Corps Email for Load GLDD 
852/DQM 7 

CBI 

  RX 19 (B) ADISS Pages for Load GLDD 
852/DQM 7 

CBI 

  RX 19 (C) Draft Plot for GLDD 852/DQM 
7 

CBI 

  RX 19 (D) Checklists and Photo for Load 
GLDD 852/DQM 7 

CBI 

RX 20:  Exhibits Related to Load GLDD 984/DQM 267   

  RX 20 (A) Corps Email for Load GLDD 
984/DQM 267 

CBI 

  RX 20 (B) ADISS Pages for Load GLDD 
984/DQM 267 

CBI 

  RX 20 (C) Draft Plot for Load GLDD 
984/DQM 267 

CBI 

  RX 20 (D) Checklists and Photo for Load 
GLDD 984/267 

CBI 

RX 21:  Exhibits Related to Load GLDD 1012/DQM 8   

  RX 21 (A) Corps Email for Load GLDD 
1012/DQM 8 

CBI 

  RX 21 (B) ADISS Pages for Load GLDD 
1012/DQM 8 

CBI 

  RX 21 (C) Checklists and Photo for Load 
GLDD 1012/DQM 8 

CBI 

RX 22:  Exhibits Related to Load GLDD 1212/DQM 282   

RX 00 
Page 6 of 29
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Exhibit Number Description Confidential 
Status 

  RX 22 (A) Corps Email for Load GLDD 
1212/DQM 282 

CBI 

  RX 22 (B) ADISS Pages for Load GLDD 
1212/DQM 282 

CBI 

  RX 22 (C) Draft Plot for Load GLDD 
1212/DQM 282 

CBI 

  RX 22 (D) Checklists and Photo for Load 
GLDD 1212/DQM 282 

CBI 

RX 23:  Exhibits Related to Load GLDD 1334/DQM 312   

  RX 23 (A) Corps Email for Load GLDD 
1334/DQM 312 

CBI 

  RX 23 (B) ADISS Pages for Load GLDD 
1334/DQM 312 

CBI 

  RX 23 (C) Draft Plot for GLDD 
1334/DQM 312 

CBI 

  RX 23 (D) Checklists and Photo for Load 
GLDD 1334/DQM 312 

CBI 

RX 24:  Exhibits Related to Load GLDD 1439/DQM 334   

  RX 24 (A) Corps Email for Load GLDD 
1439/DQM 334 

CBI 

  RX 24 (B) ADISS Pages for Load GLDD 
1439/DQM 334 

CBI 

  RX 24 (C) Draft Plot for GLDD 
1439/DQM 334 

CBI 

  RX 24 (D) Checklists and Photo for Load 
GLDD 1439/DQM 334 

CBI 

RX 25:  Exhibits Related to Load GLDD 1441/DQM 25   

  RX 25 (A) Corps Email for Load GLDD 
1441/DQM 25 

CBI 

  RX 25 (B) ADISS Pages for Load GLDD 
1441/DQM 25 

CBI 

RX 00 
Page 7 of 29
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Exhibit Number Description Confidential 
Status 

  RX 25 (C) Draft Plot for Load GLDD 
1439/DQM 334 

CBI 

  RX 26 (D) Checklists and Photo for Load 
GLDD 1441/DQM 25 

CBI 

RX 26:  Exhibits Related to Load GLDD 1538/DQM 458   

  RX 26 (A) Corps Email for Load GLDD 
1538/DQM 458 

CBI 

  RX 26 (B) ADISS Pages for Load GLDD 
1538/DQM 458 

CBI 

  RX 26 (C) Draft Plot for Load GLDD 
1538/DQM 458 

CBI 

  RX 26 (D) Checklists and Photo for Load 
GLDD 1538/DQM 458 

CBI 

RX 27:  Exhibits Related to Load GLDD 1549/DQM 407   

  RX 27 (A) Corps Email for Load GLDD 
1549/DQM 407 

CBI 

  RX 27 (B) ADISS Pages for Load GLDD 
1549/DQM 407 

CBI 

  RX 27 (C) Draft Plot for GLDD 
1549/DQM 407 

CBI 

  RX 27 (D) Checklists and Photo for Load 
GLDD 1549/DQM 407 

CBI 

RX 28:  Exhibits Related to Load GLDD 1562/DQM 467   

  RX 28 (A) Corps Email for Load GLDD 
1562/DQM 467 

CBI 

  RX 28 (B) ADISS Pages for Load GLDD 
1562/DQM 467 

CBI 

  RX 28 (C) Draft Plot for GLDD 
1562/DQM 467 

CBI 

  RX 28 (D) Checklists and Photo for Load 
GLDD 1562/DQM 467 

CBI 

RX 00 
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Exhibit Number Description Confidential 
Status 

RX 29:  Exhibits Related to Load GLDD 1569/DQM 470   

  RX 29 (A) ADISS Pages for Load GLDD 
1569/DQM 470 

CBI 

  RX 29 (B) Draft Plot for Load GLDD 
1569/DQM 470 

CBI 

  RX 29 (C) Checklists and Photo for Load 
GLDD 1569/DQM 470 

CBI 

RX 30:  Exhibits Related to Load GLDD 1570/DQM 366   

  RX 30 (A) Corps Email for Load GLDD 
1570/DQM 366 

CBI 

  RX 30 (B) ADISS Pages for Load GLDD 
1570/DQM 366 

CBI 

  RX 30 (C) Draft Plot for Load GLDD 
1570/DQM 366 

CBI 

  RX 30 (D) Checklists and Photo for Load 
GLDD 1570/DQM 366 

CBI 

RX 31:  Exhibits Related to Load GLDD 1580/DQM 411   

  RX 31 (A) Corps Email for Load GLDD 
1580/DQM 411 

CBI 

  RX 31 (B) ADISS Pages for Load GLDD 
1580/DQM 411 

CBI 

  RX 31 (C) Checklists and Photo for Load 
GLDD 1580/DQM 411 

CBI 

RX 32:  Exhibits Related to Load GLDD 1607/DQM 29   

  RX 32 (A) Corps Email for Load GLDD 
1607/DQM 29 

CBI 

  RX 32 (B) ADISS Pages for Load GLDD 
1607/DQM 29 

CBI 

  RX 32 (C) Draft Plot for GLDD 
1607/DQM 29 

CBI 

RX 00 
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Exhibit Number Description Confidential 
Status 

  RX 32 (D) Checklists and Photo for Load 
GLDD 1607/DQM 29 

CBI 

RX 33:  Exhibits Related to Load GLDD 1611/DQM 30   

  RX 33 (A) Corps Email for Load GLDD  
1611/DQM 30 

CBI 

  RX 33 (B) ADISS Pages for Load GLDD  
1611/DQM 30 

CBI 

  RX 33 (C) Draft Plot for Load GLDD 
1611/DQM 30 

CBI 

  RX 33 (D) Checklists and Photo for Load 
GLDD 1611/DQM 30 

CBI 

RX 34:  Exhibits Related to Load GLDD 1677/DQM 41   

  RX 34 (A) Corps Email for Load GLDD  
1677/DQM 41 

CBI 

  RX 34 (B) ADISS Pages for Load GLDD  
1677/DQM 41 

CBI 

  RX 34 (C) Checklists and Photo for Load 
GLDD 1677/DQM 41 

CBI 

RX 35:  Exhibits Related to Load GLDD 1696/DQM 47   

  RX 35 (A) Corps Email for Load GLDD  
1696/DQM 47 

CBI 

  RX 35 (B) ADISS Pages for Load GLDD  
1696/DQM 47 

CBI 

  RX 35 (C) Draft Plot for Load GLDD 
1696/DQM 47 

CBI 

  RX 35 (D) Checklists and Photo for Load 
GLDD 1696/DQM 47 

CBI 

RX 36:  Exhibits Related to Load GLDD 1725/DQM 411   

  RX 36 (A) Corps Email for Load GLDD  
1725/DQM 411 

CBI 

RX 00 
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Exhibit Number Description Confidential 
Status 

  RX 36 (B) ADISS Pages for Load GLDD  
1725/DQM 411 

CBI 

  RX 36 (C) Draft Plot for Load GLDD 
1725/DQM 411 

CBI 

  RX 36 (D) Checklists and Photo for Load 
GLDD 1725/DQM 411 

CBI 

RX 37:  Exhibits Related to Load GLDD 1791/DQM 429   

  RX 37 (A) Corps Email for Load GLDD 
1791/DQM 429 

CBI 

  RX 37 (B) ADISS Pages for Load GLDD 
1791/DQM 429 

CBI 

  RX 37 (C) Draft Plot for Load GLDD 
1791/DQM 429 

CBI 

  RX 37 (D) Checklists and Photo for Load 
GLDD 1791/DQM 429 

CBI 

RX 38:  Exhibits Related to Load GLDD 1832/DQM 356   

  RX 38 (A) Corps Email for Load GLDD 
1832/DQM 356 

CBI 

  RX 38 (B) ADISS Pages for Load GLDD  
1832/DQM 356 

CBI 

  RX 38 (C) Draft Plot for Load GLDD 
1832/DQM 356 

CBI 

  RX 38 (D) Checklists and Photo for Load 
GLDD 1832/DQM 356 

CBI 

RX 39:  Exhibits Related to Load GLDD 1875/DQM 367   

  RX 39 (A) Email for Load GLDD 
1875/DQM 367 

CBI 

  RX 39 (B) Corps Email for Load GLDD  
1875/DQM 367 

CBI 

  RX 39 (C) ADISS Pages for Load GLDD  
1875/DQM 367 

CBI 

RX 00 
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Exhibit Number Description Confidential 
Status 

  RX 39 (D) Draft Plot for Load GLDD 
1875/DQM 367 

CBI 

  RX 39 (E) Checklists and Photo for Load 
1875/DQM 367 

CBI 

RX 40:  Exhibits Related to Load GLDD 1877/DQM 3   

  RX 40 (A) ADISS Pages for Load GLDD  
1875/DQM 367 

CBI 

  RX 40 (B) Draft Plot for Load GLDD 
1875/DQM 367 

CBI 

  RX 40 (C) Checklists and Photo for Load 
1875/DQM 367 

CBI 

RX 41:  Exhibits Related to Load GLDD 1909/DQM 5   

  RX 41 (A) Corps Email for Load GLDD 
1909/DQM 5 

CBI 

  RX 41 (B) ADISS Pages for Load GLDD 
1909/DQM 5 

CBI 

  RX 41 (C) Draft Plot for Load GLDD 
1909/DQM 5 

CBI 

  RX 41 (D) Checklists and Photo for Load 
GLDD 1909/DQM 5 

CBI 

RX 42:  Exhibits Related to Load GLDD 1925/DQM 502   

  RX 42 (A) Corps Email for Load GLDD 
1925/DQM 502 

CBI 

  RX 42 (B) ADISS Pages for Load GLDD  
1925/DQM 502 

CBI 

  RX 42(C) Checklists and Photo for Load 
GLDD 1925/DQM 502 

CBI 

RX 43:  Exhibits Related to Load GLDD 1930/DQM 1   

  RX 43 (A) Corps Email for Load GLDD 
1930/DQM 1 

CBI 

RX 00 
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Exhibit Number Description Confidential 
Status 

  RX 43 (B) Draft Plot for Load GLDD 
1930/DQM 1 

CBI 

  RX 43 (C) Checklists and Photo for Load 
GLDD 1930/DQM 1 

CBI 

RX 44:  Exhibits Related to Load GLDD 1942/DQM 2   

  RX 44 (A) Corps Email for Load GLDD 
1942/DQM 2 

CBI 

  RX 44 (B) ADISS Pages for Load GLDD  
1942/DQM 2 

CBI 

  RX 44 (C) Draft Plot for Load GLDD 
1942/DQM 2 

CBI 

  RX 44 (D) Checklists and Photo for Load 
GLDD 1942/DQM 2 

CBI 

RX 45:  Exhibits Related to Load GLDD 1997/DQM 6   

  RX 45 (A) Corps Email for Load GLDD 
1997/DQM 6 

CBI 

  RX 45 (B) ADISS Pages for Load GLDD  
1997/DQM 6 

CBI 

  RX 45 (C) Draft Plot for Load GLDD 
1997/DQM 6 

CBI 

  RX 45 (D) Checklists and Photo for Load 
GLDD 1997/DQM 6 

CBI 

RX 46:  Exhibits Related to Load GLDD 2024/DQM 7   

  RX 46 (A) Corps Email for Load GLDD 
2024/DQM 7 

CBI 

  RX 46 (B) ADISS Pages for Load GLDD  
2024/DQM 7 

CBI 

  RX 46 (C) Draft Plot for Load GLDD 
2024/DQM 7 

CBI 

  RX 46 (D) Checklists and Photo for Load 
2024/DQM 7 

CBI 

RX 00 
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Exhibit Number Description Confidential 
Status 

RX 47:  Exhibits Related to Load GLDD 2025/DQM 489   

  RX 47 (A) Email (Wakeman) for Load 
GLDD 2025/DQM 489 

CBI 

  RX 47 (B) Corps Email for Load GLDD  
2025/DQM 489 

CBI 

  RX 47 (C) ADISS Pages for Load GLDD  
2025/DQM 489 

CBI 

  RX 47 (D) Draft Plot for Load GLDD 
2025/DQM 489 

CBI 

  RX 47 (E) Checklists and Photo for Load 
2025/DQM 489 

CBI 

RX 48:  Exhibits Related to Load GLDD 2033/DQM 415   

  RX 48 (A) Corps Email for Load GLDD  
2033/DQM 415 

CBI 

  RX 48 (B) ADISS Pages for Load GLDD  
2033/DQM 415 

CBI 

  RX 48 (C) Draft Plot for Load GLDD 
2033/DQM 415 

CBI 

  RX 48 (D) Checklists for Load 2033/DQM 
415 

CBI 

RX 49:  Exhibits Related to Load GLDD 2098/DQM 508   

  RX 49 (A) Corps Email for Load GLDD  
2098/DQM 508 

CBI 

  RX 49 (B) ADISS Pages for Load GLDD  
2098/DQM 508 

CBI 

  RX 49 (C) Draft Plot for Load GLDD 
2098/DQM 508 

CBI 

  RX 49 (D) Checklists and Photo for Load 
2098/DQM 508 

CBI 

RX 50:  Exhibits Related to Load GLDD 2181/DQM 552   

RX 00 
Page 14 of 29



 

15 
 

Exhibit Number Description Confidential 
Status 

  RX 50 (A) Corps Email for Load GLDD  
2181/DQM 552 

CBI 

  RX 50 (B) ADISS Pages for Load GLDD  
2181/DQM 552 

CBI 

  RX 50 (C) Draft Plot for Load GLDD 
2181/DQM 552 

CBI 

  RX 50 (D) Checklists and Photo for Load 
2181/DQM 552 

CBI 

RX 51:  Exhibits Related to Load GLDD 2262/DQM 545   

  RX 51 (A) Corps Email for Load GLDD  
2262/DQM 545 

CBI 

  RX 51 (B) ADISS Pages for Load GLDD  
2262/DQM 545 

CBI 

  RX 51 (C) Draft Plot for Load GLDD 
2262/DQM 545 

CBI 

  RX 51 (D) Checklists and Photo for Load 
2262/DQM 545 

CBI 

RX 52:  Exhibits Related to Load GLDD 2274/DQM 547   

  RX 52 (A) Corps Email for Load GLDD 
2274/DQM 547 

CBI 

  RX 52 (B) ADISS Pages for Load GLDD  
2274/DQM 547 

CBI 

  RX 52 (C) Draft Plot for Load GLDD 
2274/DQM 547 

CBI 

  RX 52 (D) Checklists and Photo for Load 
2274/DQM 547 

CBI 

RX 53:  Exhibits Related to Load GLDD 2366/DQM 570   

  RX 53 (A) Corps Email for Load GLDD 
2366/DQM 570 

CBI 

  RX 53 (B) Email for Load GLDD  
2366/DQM 570 

CBI 

RX 00 
Page 15 of 29



 

16 
 

Exhibit Number Description Confidential 
Status 

  RX 53 (C) ADISS Pages for Load GLDD   
2366/DQM 570 

CBI 

  RX 53 (D) Draft Plot for Load GLDD  
2366/DQM 570 

CBI 

  RX 53 (E) Checklists and Photo for Load  
2366/DQM 570 

CBI 

RX 54:  Exhibits Related to Load GLDD 2561/DQM 536   

  RX 54 (A) Corps Email for Load GLDD 
2561/DQM 536 

CBI 

  RX 54 (B) Email for Load GLDD 
2561/DQM 536 

CBI 

  RX 54 (C) ADISS Pages for Load GLDD   
2561/DQM 536 

CBI 

  RX 54 (D) Draft Plot for Load GLDD  
2561/DQM 536 

CBI 

  RX 54 (E) Checklists and Photo for Load  
2561/DQM 536 

CBI 

  RX 54 (F) Towing Tug Log for Load 
2561/DQM 536 

CBI 

RX 55:  Exhibits Related to Load GLDD 2922/DQM 681   

  RX 55 (A) Email for Load GLDD 
2922/DQM 681 

CBI 

  RX 55 (B) Email for Load GLDD 
2922/DQM 681 

CBI 

  RX 55 (C) Corps Email for Load GLDD 
2922/DQM 681 

CBI 

  RX 55 (D) ADISS Pages 1 for Load GLDD 
2922/DQM 681 

CBI 

  RX 55 (E)  ADISS Pages 2 for Load GLDD 
2922/DQM 681 

CBI 

  RX 55 (F) Draft Plot for Load GLDD 
2922/DQM 681 

CBI 

RX 00 
Page 16 of 29



 

17 
 

Exhibit Number Description Confidential 
Status 

RX 56:  Exhibits Related to Load GLDD 2926/DQM 621   

  RX 56 (A) Corps Email for Load GLDD 
2926/DQM 621 

CBI 

  RX 56 (B) Corps Email for Load GLDD 
2926/DQM 621 

CBI 

  RX 56 (C) Corps Email for Load GLDD 
2926/DQM 621 

CBI 

  RX 56 (D) ADISS Pages for Load GLDD 
2926/DQM 621 

CBI 

  RX 56 (E) Draft Plot for Load GLDD 
2926/DQM 621 

CBI 

  RX 56 (F) Towing Tug Log for Load 
2926/DQM 621 

CBI 

RX 57:  Exhibits Related to Load GLDD 2936/DQM 624   

  RX 57 (A) Corps Email for Load GLDD 
2936/DQM 624 

CBI 

  RX 57 (B) Loewe Leidos Email for Load 
GLDD 2936/DQM 624 

CBI 

  RX 57 (C) ADISS Pages for Load GLDD 
2936/DQM 624 

CBI 

  RX 57 (D) Draft Plot for Load GLDD 
2936/DQM 624 

CBI 

  RX 57 (E) Photo and Checklists for Load 
GLDD  2936/DQM 624 

CBI 

RX 58:  Exhibits Related to Load GLDD 3361/DQM 105   

  RX 58 (A) Corps Email for Load GLDD 
3361/DQM 105 

CBI 

  RX 58 (B) Draft Plot for Load GLDD 
3361/DQM 105 

CBI 

  RX 58 (C) Photo and Checklists for Load 
GLDD 3361/DQM 105 

CBI 

RX 00 
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Exhibit Number Description Confidential 
Status 

RX 59:  Exhibits Related to Load GLDD 3475/DQM 456   

  RX 59 (A) Corps Email for Load GLDD 
3475/DQM 456 

CBI 

  RX 59 (B) ADISS Pages for Load GLDD 
3475/DQM 456 

CBI 

  RX 59 (C) Draft Plot for Load GLDD 
3475/DQM 456 

CBI 

  RX 59 (D) Checklists and Photo for Load 
3475/DQM 456 

CBI 

RX 60:  Exhibits Related to Load GLDD 3521/DQM 757   

  RX 60 (A) Corps Email for Load GLDD 
3521/DQM 757 

CBI 

  RX 60 (B) ADISS Pages for Load GLDD 
3521/DQM 757 

CBI 

  RX 60 (C) Draft Plot for Load GLDD 
3521/DQM 757 

CBI 

  RX 60 (D) Photo and Checklists for Load 
3521/DQM 757 

CBI 

RX 61:  Exhibits Related to Load GLDD 3570/DQM 762   

  RX 61 (A) Corps Email for Load GLDD   
3570/DQM 762 

CBI 

  RX 61 (B) Corps Email for Load GLDD   
3570/DQM 762 

CBI 

  RX 61 (C) ADISS Pages for Load GLDD 
3570/DQM 762 

CBI 

  RX 61 (D) Draft Plot for Load GLDD  
3570/DQM 762 

CBI 

  RX 61 (E) Photo and Checklists for Load 
3570/DQM 762 

CBI 

RX 62:  Exhibits Related to Load GLDD 3625/DQM 69   

RX 00 
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  RX 62 (A) Corps Email for Load GLDD 
3625/DQM 69 

CBI 

  RX 62 (B) ADISS Pages for Load GLDD 
3625/DQM 69 

CBI 

  RX 62 (C) Draft Plot for Load GLDD  
3625/DQM 69 

CBI 

  RX 62 (D) Photo and Checklists for Load 
3625/DQM 69 

CBI 

RX 63:  Exhibits Related to Load GLDD 3636/DQM 484   

  RX 63 (A) 5/27/2015 Email String 
between Corps and EPA re 
DQM Load 484 (GLDD Load 
3636) 

CBI 

  RX 63 (B) Corps Email for Load GLDD 
3636/DQM 484 

CBI 

  RX 63 (C) ADISS Pages for Load GLDD 
3636/DQM 484 

CBI 

  RX 63 (D) Draft Plot for Load 3636/DQM 
484 

CBI 

  RX 63 (E) Photo and Checklists for Load 
3636/DQM 484 

CBI 

RX 64:  Exhibits Related to Load GLDD 3670/DQM 16   

  RX 64 (A) Corps Email for Load GLDD 
3670/DQM 16 

CBI 

  RX 64 (B) ADISS Pages for Load GLDD 
3670/DQM 16 

CBI 

  RX 64 (C) Draft Plot for Load GLDD 
3670/DQM 16 

CBI 

  RX 64 (D) Photo and Checklists for Load 
3670/DQM 16 

CBI 

RX 65:  Exhibits Related to Load GLDD 3775/DQM 24   

RX 00 
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  RX 65 (A) Corps Email for Load GLDD 
3775/DQM 24 

CBI 

  RX 65 (B) ADISS Pages for Load GLDD 
3775/DQM 24 

CBI 

  RX 65 (C) Draft Plot for Load GLDD 
3775/DQM 24 

CBI 

  RX 65 (D) Photo and Checklists for Load 
3775/DQM 24 

CBI 

RX 66:  Exhibits Related to Load GLDD 3918/DQM 898   

  RX 66 (A) Corps Email for Load GLDD 
3918/DQM 898 

CBI 

  RX 66 (B) ADISS Pages for Load GLDD 
3918/DQM 898 

CBI 

  RX 66 (C) Draft Plot for Load GLDD 
3918/DQM 898 

CBI 

  RX 66 (D) Photo and Checklists for Load 
3918/DQM 898 

CBI 

RX 67:  Exhibits Related to Load GLDD 3919/DQM 834   

  RX 67 (A) Corps Email for Load GLDD 
3919/DQM 834 

CBI 

  RX 67 (B) ADISS Pages for Load GLDD 
3919/DQM 834 

CBI 

  RX 67 (C) Draft Plot for Load GLDD 
3919/DQM 834 

CBI 

  RX 67 (D) Photo and Checklists for Load 
3919/DQM 834 

CBI 

RX 68:  Exhibits Related to Load GLDD 3933/DQM 901   

  RX 68 (A) Corps Email for Load GLDD 
3933/DQM 901 

CBI 

  RX 68 (B) ADISS Pages for Load GLDD 
3933/DQM 901 

CBI 

RX 00 
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  RX 68 (C) Draft Plot for Load GLDD 
3933/DQM 901 

CBI 

  RX 68 (D) Photo and Checklists for Load 
3933/DQM 901 

CBI 

RX 69:  Exhibits Related to Load GLDD 3968/DQM 846   

  RX 69 (A) Corps Email for Load GLDD 
3968/DQM 846 

CBI 

  RX 69 (B) ADISS Pages for Load GLDD 
3968/DQM 846 

CBI 

  RX 69 (C) Draft Plot for Load GLDD 
3968/DQM 846 

CBI 

  RX 69 (D) Photo and Checklists for Load 
3968/DQM 846 

CBI 

RX 70:  Exhibits Related to Load GLDD 4042/DQM 862   

  RX 70 (A) Corps Email for Load GLDD 
4042/DQM 862 

CBI 

  RX 70 (B) ADISS Pages for Load GLDD 
4042/DQM 862 

CBI 

  RX 70 (C) Draft Plot for Load GLDD 
4042/DQM 862 

CBI 

  RX 70 (D) Photo and Checklists for Load 
4042/DQM 862 

CBI 

RX 71:  Exhibits Related to Load GLDD 4055/DQM 865   

  RX 71 (A) Corps Email for Load GLDD 
4055/DQM 865 

CBI 

  RX 71 (B) ADISS Pages for Load GLDD 
4055/DQM 865 

CBI 

  RX 71 (C) Draft Plot for Load GLDD 
4055/DQM 865 

CBI 

  RX 71 (D) Photo and Checklists for Load 
4055/DQM 865 

CBI 

RX 00 
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RX 72:  Exhibits Related to Load GLDD 4060/DQM 868   

  RX 72 (A) Corps Email for Load GLDD 
4060/DQM 868 

CBI 

  RX 72 (B) ADISS Pages for Load GLDD 
4060/DQM 868 

CBI 

  RX 72 (C) Draft Plot for Load GLDD 
4060/DQM 868 

CBI 

  RX 72 (D) Photo and Checklists for Load 
4060/DQM 868 

CBI 

RX 73:  Exhibits Related to Load GLDD 4100/DQM 874   

  RX 73 (A) Corps Email for Load GLDD 
4100/DQM 874 

CBI 

  RX 73 (B) Email for Load GLDD 
4100/DQM 874 

CBI 

  RX 73 (C) ADISS Pages for Load GLDD 
4100/DQM 874 

CBI 

  RX 73 (D) Photo and Checklists for Load 
4100/DQM 874 

CBI 

RX 74:  Exhibits Related to Load GLDD 4101/DQM 876   

  RX 74 (A) Corps Email for Load GLDD 
4101/DQM 876 

CBI 

  RX 74 (B) ADISS Pages for Load GLDD 
4101/DQM 876 

CBI 

  RX 74 (C) Photo for Load 4101/DQM 876 CBI 

RX 75:  Exhibits Related to Load GLDD 4136/DQM 948   

  RX 75 (A) Corps Email for Load GLDD 
4136/DQM 948 

CBI 

  RX 75 (B) ADISS Pages for Load GLDD 
4136/DQM 948 

CBI 

  RX 75 (C) Draft Plot for Load GLDD 
4136/DQM 948 

CBI 

RX 00 
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  RX 75 (D) Photo and Checklists for Load 
4136/DQM 948 

CBI 

RX 76:  Exhibits Related to Load GLDD TI 112/DQM 112   

  RX 76 (A) Corps Email for Load GLDD TI 
112/DQM 112 

CBI 

RX 77:      USACE Performance Evaluations     

  RX 77 (A) Interim Evaluation for Port of 
Miami 7/2/13 - 11/30/14 

CBI 

  RX 77 (B) Final Evaluation for Port of 
Miami 12/1/14 - 11/19/15 

CBI 

  RX 77 (C) Interim Evaluation for 
Charleston Project 10/26/17 - 
10/25/18 

CBI 

  RX 77 (D) Interim Evaluation for 
Charleston Project 10/26/18 - 
10/25/19 

CBI 

  RX 77 (E) Interim Evaluation for 
Jacksonville Project 9/27/18 - 
9/26/19 

CBI 

RX 78:  Purchase Orders     

  RX 78 (A) Purchase Order 656643 
(Neptune) 

CBI 

  RX 78 (B) Purchase Order 656655 
(Coastal Dawn) 

CBI 

  RX 78 (C) Purchase Order 656682 (Larry 
J Herbert) 

CBI 

  RX 78 (D) Purchase Order 656739 
(Pacific Dawn and Indian 
Dawn) 

CBI 

  RX 78 (E) Purchase Order 657010 (Jack 
Holland and Ellie J) 

CBI 

RX 00 
Page 23 of 29



 

24 
 

Exhibit Number Description Confidential 
Status 

  RX 78 (F) Purchase Order 657406 
(American Patriot - American 
Marine Corps) 

CBI 

  RX 78 (G) Purchase Order 657893 
(Kendall J Herbert) 

CBI 

  RX 78 (H) Purchase Order 658287 
(Colonel) 

CBI 

  RX 78 (I) Purchase Order 659278 
(Bering Dawn) 

CBI 

  RX 78 (J) Purchase Order 659292 (Larry 
J Herbert) 

CBI 

  RX 78 (K) Purchase Order 659371 (Miss 
Gloria and Mr. Roland) 

CBI 

  RX 78 (L) Purchase Order 656553 Allie B CBI 

  RX 78 (M) Purchase Order 655307 Sarah 
Dann and Shannon Dann 

CBI 

RX 79:  Drawings and Diagrams     

  RX 79 (A) General Arrangement 
Technical Drawing of GL 501 
and 502 Series Scow 

CBI 

  RX 79 (B) Section Diagram of Linatex 
Rubber Hopper Seal and 
Closing Bar Arrangement 

CBI 

  RX 79 (C) Technical Drawing of Sealing 
System Arrangement and 
Details for 500 Series Scows 

CBI 

  RX 79 (D) Dump Scow Hydraulic System 
Technical Diagram 

CBI 

  RX 79 (E) GL-702 Lightship Draft 
Estimation R1 

CBI 

RX 80:  Photographs     

  RX 80 (A) Photograph of GL 66 Scow CBI 

RX 00 
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  RX 80 (B) Photograph of Control Box on 
Tug 

CBI 

  RX 80 (C) Photograph of Limit Switch 
Sensors 

CBI 

  RX 80 (D) Closeup of Photograph of 
Limit Switch Sensors and Wire 

CBI 

  RX 80 (E) Photograph of Empty Scow CBI 

  RX 80 (F)  GL64 Aft Draft Sensor Flange 
Going to Steel Pipe 

CBI 

  RX 80 (G) GL64 Aft Hull Status Proximity 
Sensor Image2 

CBI 

  RX 80 (H) GL64 Aft Hull Status Proximity 
Sensor Image3 

CBI 

  RX 80 (I)  GL64 Aft Hull Status Proximity 
Sensor Image4 

CBI 

  RX 80 (J) GL64 Aft Hull Status Proximity 
Sensor 

CBI 

  RX 80 (K) GL64 Fore Draft Sensor in PVC 
Pipe 

CBI 

  RX 80 (L) GL66 Aft Draft Sensor Flange 
Going to Steel Pipe 

CBI 

  RX 80 (M) GL66 Aft Hull Status Proximity 
Sensor Image2 

CBI 

  RX 80 (N) GL66 Aft Hull Status Proximity 
Sensor Image3 

CBI 

  RX 80 (O) GL66 Aft Hull Status Proximity 
Sensor 

CBI 

  RX 80 (P) GL66 Fore Draft Sensor Going 
into Ram Well then into PVC 
Pipe 

CBI 

RX 00 
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  RX 80 (Q) Photo of Empty Scow Showing 
Hinge Pin and Skimmer (GL 
701) 

CBI 

  RX 80 (R) Photo of Terrapin Island    

RX 81:  Selected filings from Biscayne Bay Waterkeeper, Inc., Dan Kipnis, Miami-
Dade Reef Guard Association, and Tropical Audubon Society v. United States 
Army Corps of Engineers, Case No. 1:14-cv-23632-FAM (S.D. Fla.) 

  

  RX 81 (A) 10/20/2014 BBWK v. USACE 
Corps Response to Motion for 
Preliminary Injunction (DE 18) 

  

  RX 81 (B) 10/20/2014 BBWK v. USACE 
Declaration of Terri Jordan-
Sellers (Exhibit 15 to DE 17)  

  

  RX 81 (C) 10/20/2014 BBWK v. USACE 
Declaration of Christopher 
Pomfret (Exhibit 17 to DE 17) 

  

  RX 81 (D) 11/14/2016 U.S. Army Corps 
of Engineers' Statement of 
Material Facts in Support of 
Motion for Summary 
Judgment (DE 138) 

  

RX 82 GLDD Terms and Conditions     

  RX 82 (A) October 2014 Quote Request 
Attaching GLDD Terms and 
Conditions 

  

  RX 82 (B) GLDD Terms and Conditions 
(Current) 

  

RX 83 
 

 Table Matching GLDD and 
DQM Numbers (Cross 
Reference Table) 

  

RX 84 
 

 ADISS Webpage for Port of 
Miami Project Trips at Issue in 
Case www.adissdata.com 

CBI 
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Exhibit Number Description Confidential 
Status 

RX 85 
 

 Map Showing Project 
Boundaries 

  

RX 86  Corps Form 93 Deducting 
Payment for Alleged Violations 

CBI 

RX 87  9/26/2011 EPA Letter to Corps 
enclosing Revisions to the 
Miami ODMDS Disposal Site 
Site Management and 
Monitoring Plan 

  

RX 88  12/29/2011 Letter from EPA 
Giattina to Corps Summa re 
Sec 103 Concurrence 

  

RX 89  6/11/2012 Letter from EPA 
Giattina to Corps Summa with 
Sec 103 Concurrence  

  

RX 90  11/2013 Corps Approval of 
Environmental Plan 

CBI 

RX 91  12/10/2013 McArthur EPA 
Email re Draft Loss 

  

RX 92  11/17/2014 Letter from Corps 
to EPA re Two-year Extension 
Request 

  

RX 93  12/19/2014 Letter from EPA 
to Corps re Two-year 
Extension Request 

  

RX 94  2/4/2015 Letter from Corps to 
EPA Giattina re Dredged 
Material Management 
Practices and per Section 103 
of MPRSA 

  

RX 95  2/16/2015 Letter from GLDD 
to Corps re Serial Letter C-
0076 

CBI 

RX 96  4/30/2015 Email EPA re 
Percentage of Leaks 

CBI 

RX 00 
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Exhibit Number Description Confidential 
Status 

RX 97  5/4/2015 Email EPA 
forwarding DQM Screen Shots 
and re Draft Loss 

CBI 

RX 98  5/29/2015 Email EPA 
attaching Project Plan and re 
Draft Loss 

  

RX 99  6/1/2015 Email from Montone 
to Summa re SAD Seeking 
Feedback from Meeting with 
EPA 

  

RX 100  6/11/2015 Email from McGill 
to McArthur re Miami Harbor 
Compliance 

CBI 

RX 101  6/26/2015 Email from McGill 
to McArthur EPA re Miami 
Disposal Compliance 

CBI 

RX 102  Summary Table Spreadsheet 
for Scows 

CBI 

RX 103  Summary Table Spreadsheet 
for Terrapin Island 

CBI 

RX 104  Release Zone Pages for Scows   

RX 105 Demonstrative Exhibits     

  RX 105 (A) Port of Miami Project - 
ODMDS Trips During Port of 
Miami Project (Reflecting No 
Violations and Alleged 
Violations) 

CBI 

  RX 105 (B)  Port of Miami Project - 
Dredged Material (Cubic 
Yards) from the Port of Miami 
Project 

CBI 

  RX 105 (C)  Port of Miami Project Number 
of ODMDS Trips 

CBI 

RX 00 
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Exhibit Number Description Confidential 
Status 

RX 106  Video of Scow Opening and 
Closing 

CBI 

RX 107  Port Jersey 60 Series Scow 
Video 1 

CBI 

RX 108  Port Jersey 60 Series Scow 
Video 2 

CBI 

RX 109  Scow 64 Video 1 CBI 

RX 110  Scow 64 Video 2 CBI 

RX 111  Scow 64 Video 3 CBI 

RX 112  Scow 64 Video 4 CBI 

RX 113  Scow 64 Video 5 CBI 

RX 114  Scow 64 Video 6 CBI 

RX 115  Resume of Andrew Larkin (July 
2020) 

  

RX 116  Miami Harbor Phase 3 Final 
Pay KO Signed 

CBI 

   All Exhibits Listed in 
Petitioner's Initial and 
Rebuttal Prehearing Exchange 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
Case Number:  1:14-cv-23632-FAM 

 
BISCAYNE BAY WATERKEEPER, INC., 
DAN KIPNIS, MIAMI-DADE REEF GUARD 
ASSOCIATION, and TROPICAL AUDUBON 
SOCIETY, 
 
Plaintiffs/Petitioners, 
 
  vs. 
 
UNITED STATES ARMY CORPS OF 
ENGINEERS,  
 
Defendant/Respondent. 
___________________________________________/ 
 

DEFENDANTS’ MEMORANDUM IN OPPOSITION TO 
PLAINTIFFS’ MOTION FOR INJUNCTIVE RELIEF 

 
INTRODUCTION 

 Plaintiffs seek to enjoin the U.S. Army Corps of Engineers (“Corps”) from completing 

the deepening and widening of the Miami Harbor channel based on alleged violations of the 

Endangered Species Act (“ESA”).1  Plaintiffs allege that dredging operations, which have been 

ongoing for almost a year, will harm threatened staghorn corals and seek emergency relief to halt 

further dredging.  

 For the reasons explained below, Plaintiffs are not entitled to this drastic remedy.  As a 

preliminary matter, Plaintiffs are not likely to succeed on the merits of their claims, as they fail 

                                                 
1  Plaintiffs’ Complaint, ECF No. 1, further requests the Court to exercise supplemental 
jurisdiction to decide claims concerning the Corps’ alleged violation of a State of Florida Permit. 
See 28 U.S.C. § 1367(a).  There is no waiver of sovereign immunity or a private right of action 
for the Court to exercise supplemental jurisdiction over such claims.  However, as Plaintiffs’ 
motion for preliminary injunction does not appear to raise arguments concerning the State 
Permit, it is unnecessary at this time for the Court to decide whether it may exercise 
supplemental jurisdiction.   

Case 1:14-cv-23632-FAM   Document 18   Entered on FLSD Docket 10/20/2014   Page 1 of 31

RX 81 (A) 
Page 1 of 31



2 
 

to demonstrate any ESA violation.  Prior to starting the challenged dredging operations, the 

Corps completed the required ESA consultations with the National Marine Fisheries Service 

(“NMFS”) to ensure that the project will not jeopardize the continued existence of staghorn coral 

or adversely modify designated “critical habitat.”  The Corps has continued to engage in 

informal ESA consultation with NMFS, pursuant to ESA Section 7, while NMFS prepares an 

amended biological opinion.      

 Moreover, Plaintiffs cannot make the requisite showing of irreparable harm.  As part of 

their informal consultation, the Corps and NMFS have finalized a plan to relocate and transplant 

an estimated 300 ESA-listed corals, which will begin in 7 days, on October 27, 2014, and is 

estimated to be completed in approximately 14 working days.  NMFS and the Corps agree that 

these corals can be successfully relocated without suspending dredging operations.  Furthermore, 

this project has been ongoing since November 2013 and the dredging in the outer channel is 

anticipated to be completed in November 2014.  The impacts of the Project were evaluated by 

NMFS prior to its commencement and the expert agency charged with implementing the ESA 

concluded that even if there were some “take” of ESA-listed corals, that take would not 

jeopardize the continued existence of the species, given that the species would persist elsewhere 

throughout its range.  Now, a mere 30 days prior to its completion, and 11 months after its 

commencement, Plaintiffs rush to the Court seeking an order to halt all dredging activity.  

Plaintiffs cannot demonstrate that there will be irreparable harm to the staghorn coral species, 

and on that basis alone, the preliminary injunction may be denied. 

Further, the requested injunctive relief would be contrary to the public interest. The 

project will benefit the people of Miami-Dade County Florida and is being paid for entirely by 

Miami-Dade County and the State of Florida.  A delay in completing the project will result in 

considerable financial harm to the people of Miami-Dade County. Furthermore, corals will be 

relocated from the project area to the University of Miami’s coral nursery, monitored and 

stabilized for up to two years, and then transplanted to natural reefs, thereby providing 

measurable benefits to the species.  Thus, any alleged injury to Plaintiffs is heavily outweighed 

by the harm to the public interest that would result from further delay of the project.  .  For these 

reasons, and those set forth below, the Court should deny Plaintiffs’ request for preliminary 
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injunctive relief. 

LEGAL FRAMEWORK 

I. The Endangered Species Act 

 The ESA provides for listing species as “threatened” or “endangered” if warranted, as 

well as for designation of their “critical habitat.”  16 U.S.C. § 1533(a).  Once listed, certain 

protections apply.  ESA section 7(a)(2) provides that federal agencies must ensure that any 

action authorized, funded, or carried out by such agency is not likely to “jeopardize the 

continued existence of any endangered species or threatened species or result in the destruction 

or adverse modification of habitat of such species which is determined by the Secretary . . . to be 

critical. . . .”  16 U.S.C. § 1536(a)(2).2   To achieve this objective, the ESA requires the action 

agency to consult with NMFS or the U.S. Fish and Wildlife Service (“FWS”) whenever a federal 

action “may affect” an endangered or threatened species.  50 C.F.R. § 402.14(a).   

 Section 7 and its implementing regulations set out detailed consultation procedures 

designed to provide action agencies with expert advice to determine the biological impacts of 

their proposed activities.  16 U.S.C. § 1536(b); 50 C.F.R. pt. 402.  “Formal consultation” is 

described at length at 50 C.F.R. § 402.14.  Formal consultation culminates in the issuance of a 

“biological opinion” by NMFS or FWS, which advises the action agency whether jeopardy is 

likely to occur for any listed species and, if so, whether “reasonable and prudent alternatives” 

exist to avoid a jeopardy situation.  Id. § 402.14(h)(3).   

 The ESA requires NMFS to conclude consultation within 90 days of its initiation and to 

furnish a biological opinion “promptly” at the end of consultation.  16 U.S.C. § 1536(b)(3)(A).  

If the consultation involves an applicant for a federal permit, the consultation period may be 

extended to 150 days.  16 U.S.C. § 1536(b)(1)(B)(i).  The ESA’s implementing regulations 

construe the statutory directive to provide the opinion “promptly” to mean that it must be 

furnished within 45 days after consultation ends.  50 C.F.R. § 402.14(e).  Therefore, absent 

agreement from the action agency or applicant, the ESA and its implementing regulations 

                                                 
2 “Secretary” as used in the ESA means the Secretary of the Interior or the Secretary of 
Commerce, who in turn have delegated their responsibilities to FWS and NMFS, respectively.  
16 U.S.C. § 1532(15).  In general, FWS has authority over terrestrial species, and NMFS has 
authority over marine species, such as the corals at issue here.  
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contemplate that FWS would have a total of 135 days (or 195 days if an applicant is involved) to 

complete consultation and provide a biological opinion.  The ESA implementing regulations 

contemplate that additional extensions of time beyond the 135-day period may be necessary for 

particularly complex consultations not involving an applicant.  50 C.F.R. § 402.14(e). 

The ESA’s implementing regulations also recognize the use of “informal consultation’" 

to assist an action agency in determining whether and when further consultation is necessary.  

Informal consultation “includes all discussions, correspondence, etc., between the Service and 

the Federal agency or the designated non-Federal representative prior to formal consultation, if 

required.”  50 C.F.R. § 402.02. 

 The ESA consultation regulations require action agencies and NMFS and/or FWS to 

reinitiate consultation where discretionary Federal involvement or control over the action has 

been retained or is authorized by law and: “(a) If the amount or extent of taking specified in the 

incidental take statement is exceeded; (b) If new information reveals effects of the action that 

may affect listed species or critical habitat in a manner or to an extent not previously considered; 

(c) If the identified action is subsequently modified in a manner that causes an effect to the listed 

species or critical habitat that was not considered in the biological opinion; or (d) If a new 

species is listed or critical habitat designated that may be affected by the identified action.” 50 

C.F.R. § 402.16. 

 Section 9 of the ESA prohibits the “taking” of any endangered or threatened species.  16 

U.S.C. § 1538(a)(1)(B).  “Take” as defined by the ESA means to harass, harm, pursue, hunt, 

shoot, wound, kill, trap, capture, or collect, or to attempt to engage in such conduct.  16 U.S.C. § 

1532(19).  The ESA’s prohibition on taking species applies to all “persons,” including 

individuals, corporations, and federal or state agencies.  16 U.S.C. § 1532(13).  The ESA 

provides authority for both civil and criminal penalties for violations.  For example, the civil 

penalty provision in Section 11(a) of the ESA provides for a penalty of $12,000 (as adjusted by 

inflation) per violation for persons who knowingly violate regulations under the ESA.  See 16 

U.S.C. § 1540(a)(1). The taking of a threatened or endangered species by a private party may 

be permitted, “if such taking is incidental to, and not the purpose of, the carrying out of an 

otherwise lawful activity.”  16 U.S.C. § 1539(a)(1)(B).  Take incidental to federal actions can be 
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exempted from liability as part of the consultation process in an “incidental take statement” 

attached to the final biological opinion.  16 U.S.C. § 1536(b)(4).  Under Section 7(o) of the ESA, 

“any taking that is in compliance with the terms and conditions specified in [an incidental take 

statement] shall not be considered to be a prohibited taking of the species concerned.”  16 U.S.C. 

§ 1536(o)(2).  An incidental take statement must specify “those reasonable and prudent measures 

[“RPMs”] that the Director considers necessary or appropriate to minimize” the impact of 

authorized incidental take.  50 C.F.R. § 402.14(i)(1)(ii). 

FACTUAL BACKGROUND 

I. The Port of Miami 

 The Port of Miami, Miami-Dade County, Florida (“Port of Miami” or “Port”) is a 

federally authorized Navigation Channel and is the largest container port in Florida.  Due to its 

geographic location, the Port of Miami is easily accessible to the Caribbean and Latin American 

trade markets, as well as those of Asia and Europe by way of the Panama Canal.  Def. Ex. 13 

(“Kuryla Decl”). ¶¶ 7-10.  In 2013, 4.7 million cruise ship passengers and over 875,000 marine 

container ships in the Port of Miami from around the world.  Id. ¶ 5.  The Port is Miami-Dade 

County’s second most important economic engine contributing $27 billion annually to the local 

economy and more than 207,000 jobs in South Florida.  Id. ¶¶ 5-6.  Once the project to deepen 

and widen the Port is completed, it is expected to generate 30,000 new jobs statewide, double 

cargo throughput, and increase the Port’s annual economic benefit by approximately $4 billion.  

Id. ¶ 6.   

II. Deepening and Expansion Project 

A. Phases I and II 

The Corps has worked with the Port and the City of Miami community for decades to 

improve the Port of Miami.  Def. Ex. 2 (“Summa Decl.”) ¶ 4.  In Phase I, the Port deepened the 

entrance channel and Fisher Island turning basin, both of which were completed in 1993.  Id.  In 

Phase II during the mid-1990s, work was undertaken to deepen the South Harbor, but was 

unsuccessful due to the hardness of the bedrock.  Id.  As a result, the Port enlisted the Corps to 

complete the construction of Phase II, which was successfully completed in July 2006.  Id.  
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B. Phase III (“Project” or “Phase III”) 

A subsequent congressional authorization in 2007 outlined additional deepening and 

widening measures to be implemented at Miami Harbor, known as Phase III.  Phase III is 

currently in progress.  Although the Project began construction in 2013, the extensive planning 

process dates back 14 years.  See Final General Reevaluation Report and Environmental Impact 

Statement (“FEIS”) Def. Ex. 1 at iii (summarizing planning process).  The Project includes 

widening and deepening portions of the Federal channel from 42 ft. to 50 ft. in the inner channel, 

and 44 ft. to 52 ft. in the outer entrance channel to accommodate larger vessels that will soon be 

able to sail through the expanded Panama Canal.  By enabling the Port to accommodate larger 

cargo vessels and other ships, the Project will facilitate a more efficient movement of global 

goods and services.  Summa Decl. ¶ 8.    After notice and comment, a final environmental impact 

statement and Record of Decision of Phase III improvements were signed and issued on May 22, 

2006.  As a result of the extensive comments, meetings, and coordination process, the Corps 

modified the Project proposal to further reduce environmental impacts by restoring seagrass beds 

and creating artificial reefs while also increasing navigation safety.  Def. Ex. 1 FEIS at 72-74, 40 

(summarizing environmental mitigation).   

In 2012, the Project became one of seven nationally and regionally significant 

infrastructure projects in which federal review would be expedited to “drive job growth and 

strengthen the economy.”  See Executive Order 13604, 77 Fed. Reg. 18,887 (March 22, 2012); 

Summa Decl. ¶ 8.  Pursuant to the Executive Order, the Corps partnered with the State of Florida 

to advance the timeframe for construction by years.  Summa Decl. ¶ 8.  In 2013, the Corps 

awarded a dredging contract to the Great Lakes Dredge & Dock Corporation (“GLDD”).  Id. ¶ 9. 

Construction commenced in November 2013, has been underway for 11 months, and is 

scheduled to be completed by July 2015.  Id. ¶ 11.  The construction in the outer channel, the 

Project area closest to the staghorn coral and its designated critical habitat, is 95% completed 

with only about 30 days of dredging remaining.3  Def. Ex. 14 (“Pomfret Decl.”) ¶ 8.  The 

remaining work will take place in the inner channel, an area that will not impact the staghorn 

                                                 
3 This work is located in the outer channel and is denoted as Cuts 1 and 2.  Summa Decl. Fig. 1 
(denoting Cuts 1 and 2); Def. Ex. 3 (map denoting location of staghorn corals). 
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coral.4  See Summa Decl. ¶ 8. 

C. Adaptive Management Measures 

The Corps and GLDD took steps throughout the Project to implement adaptive 

management measures that would further protect the corals’ hardbottom habitat within the 

Project area.  The first adaptive measures were implemented in December 2013, and were 

increased throughout Project implementation.  See Def. Ex. 15 (“Week 44 Compliance Report”) 

at 13.5   During the dredging process, turbidity, or sediment floating in the water, monitoring 

stations are established for locations that have the highest turbidity concentration and monitoring 

reports are generated every four hours.  Jordan-Sellers Decl. ¶ 18; Def. Ex. 21 (“Kruempel 

Declaration”) ¶¶ 25-31.6   

The Corps has instituted a series of adaptive management measures, including four 

voluntary changes in the dredging process, designed to further mitigate any possible 

environmental harm stemming from increased turbidity.  Jordan-Sellers Decl. ¶ 19.  First, GLDD 

increased the number of scows it uses.  Id. ¶ 19(c).  In prior practice, GLDD filtered out as much 

water as possible so that the scows would have heavier sediment loads to reduce the number of 

trips to the offshore dumping site and reduce the number of scows needed.  By using more 

scows, GLDD’s scows make more frequent trips with more water in each load, thereby reducing 

the amount of water being filtered out while still in the Project area.  Id.  This reduction of 

filtered water in the project area reduces the risk of reintroducing water containing fine sediment 

matter in the Project area.  Id.   

Second, GLDD slowed the cutting speed to reduce the amount of water being pumped 

into the scows.  Id. ¶ 19(e).  The higher the cutting speed used in dredging, the more water and 

                                                 
4 This work is located in the inner channel and is denoted as Options A & B.  Summa Decl. Fig. 
1. 
5 For further background on the dredging process, see Def. Ex. 12 (“Jordan-Sellers Decl.”) ¶ 18.   
6   Before and after the adaptive monitoring measures, the Corps has exceeded the turbidity 
standards set forth in its state permit only twice.  Jordan-Sellers Decl. ¶ 18.  Florida’s 
Department of Environmental Protection (“DEP”) permit authorizes the Corps to exceed state 
water quality standards, and consequently, waives the water quality certification provision in 
section 401 of the Clean Water Act, 33 U.S.C. § 1341.  Pl. Ex. 1 at 8.  Thus, the turbidity 
standards set forth in the Permit, id. at 19, are for Permit compliance purposes only.  
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less sediment matter produced.  As such, more water must be filtered out of the scow, and may 

lead to a higher likelihood of water with fine sediment matter being reintroduced into the water.  

Id.  By slowing the rate of cutting, GLDD increased the ratio of sediment to water.  This creates 

less water to be pumped into the scows and to be filtered out, thereby lessening the 

environmental impacts in the Project area.   

Third, GLDD periodically moves the spider barge and scows to different locations to 

reduce the risk of a concentration of fine sediment matter in one particular location and lessened 

the impacts on any nearby corral.  Id. ¶ 19(b).  Finally, GLDD eliminated the use of “green 

valves.”  Id. ¶ 19(a).  The employment and use of green valves were utilized when the dredge 

Texas began work, during the January and early February 2014 time frame, and discontinued 

upon evaluation and determination by GLDD that, although the method may reduce surface 

turbidity, it also seemed to enhance translocation of suspended solids (within the decanted 

dredge water) to the ocean floor.  These adaptive management measures, combined with ongoing 

monitoring by the Corps and compliance with the permit turbidity standards, all work in concert 

to minimize and mitigate environmental impacts during the Project.  See id. ¶ 20.  

III. Staghorn corals 

 Staghorn coral is a member of the genus Acropora and is one of the major reef-building 

corals in the Caribbean including locations in Florida.  Biological Opinion (“BiOp”) (Pl. Ex. 3) 

at 12.  They are considered to be environmentally sensitive, requiring relatively clear, well-

circulated water, and are almost entirely dependent upon sunlight for nourishment.  Id. at 13.  

Staghorn corals still occupy their historic range, but populations have experienced losses from 

80-98% of their historic 1970s baseline.  Id. at 15.  Declines over the past 30 years have been 

attributed to factors including white band disease outbreaks, warming ocean temperatures, and 

hurricane damage.  Id.   

 On May 9, 2006, NMFS published a final rule listing staghorn coral as a threatened 

species under the ESA.  71 Fed. Reg. 26,852 (May 9, 2006).  While acknowledging that a 

decline in the abundance of the species has been observed over the past 30 years, NMFS noted 

that the total number of colonies remains very large and the species persists across a very large 

geographic range with no evidence of range contractions.  Id.  Because staghorn coral “retain[s] 
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significant potential for persistence,” NMFS concluded that the species is “not currently at risk 

of extinction throughout all or a significant portion of [its] ranges.”  Id. at 26, 853.  NMFS 

designated critical habitat that included the Florida area, for staghorn corals on November 26, 

2008.  73 Fed. Reg. 72,210 (Nov. 26, 2008).  NMFS’ critical habitat designation identified the 

“key conservation objective” for the corals as “facilitating increased incidence of successful 

sexual and asexual reproduction.”  Id.  On August 27, 2014, NMFS issued a final rule to list five 

Caribbean coral species as threatened pursuant to the ESA, in addition to the staghorn coral 

species at issue in this case, which continues to be classified as threatened.  See 79 Fed. Reg. 

53,852 (Sept. 10, 2014) (final rule).   

IV. ESA Section 7 Consultation History 

 A. 2011 Biological Opinion  

 Pursuant to Section 7 of the ESA, the Corps requested formal consultation with NMFS 

for the Project, and on September 8, 2011, NMFS issued its most recent BiOp for the Project.7  

NMFS and the Corps agreed to a number of environmental mitigation measures to ensure that 

numerous ESA-listed species, as well as their critical habitat, are not likely to be adversely 

affected by the Project.  See BiOp at 7-9.  In the BiOp, NMFS determined that the Project is 

likely to adversely affect one ESA-listed species, staghorn coral and its designated critical 

habitat, but the Project is not likely to jeopardize its continued existence or destroy or adversely 

modify its designated critical habitat.  Id. at 10-14.  

B. Staghorn Coral Surveys 

There have been three surveys conducted to identify staghorn coral in the Project area, 

the first of which was conducted by the Miami-Dade Department of Resources Management 

(“DERM”) in October 2006.  2011 Biological Assessment (“BA”) (Def. Ex. 5) at 5.  The DERM 

survey was not limited to the Project area, and did not utilize the NMFS’ recommended mapping 

survey protocol for staghorn coral since it was not developed until October 2007.  Id. at 5.  On 

May 2010, the Corps commissioned a second survey for staghorn coral that was more closely 

                                                 
7 The Corps previously entered into consultation with NMFS in 2002 to consider the impact on 
Johnson’s seagrass and its designated critical habitat, resulting in a February 26, 2003 biological 
opinion.  BiOp at 4.  
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tailored to the Project, staying within 150 meters of the Channel (north and south) and following 

the NMFS-approved staghorn coral survey protocols.8  BiOp at 10.  Both of these surveys found 

staghorn coral in the Project area, with the second survey finding 31 staghorn coral colonies.  

The Corps proposed to transplant these 31 staghorn coral colonies because of potential impacts 

from a contractor’s anchor and cable system, and NMFS concurred in this mitigation measure.  

Id. at 36, 47.  Based on this proffered mitigation, NMFS determined that the Project would result 

in the take of 31 staghorn coral colonies via transplantation, five of which could be lethally taken 

through mortality associated with NMFS’ approved transplantation methods.  Id. at 35, 47.   

 As required by the BiOp, the Corps conducted a third survey prior to construction to re-

identify and then relocate the 31 staghorn coral colonies that were previously found by the 

second survey.  Pl. Ex. 4 at 1.  This third survey, conducted on October 2, 2013, utilized a more 

rigorous mapping technique than that set forth in the NMFS-approved mapping protocol, 

resulting in a survey covering 100% of the Project area and documenting 243 colonies of 

staghorn coral.  Id. at 1-2.  Upon receipt of these updated findings, the Corps promptly notified 

NMFS on October 4, 2013 to share the updated information and develop appropriate protective 

measures.  Id.     

C. Reinitiation of Consultation 

 1. 2013 Request For Reinitiation of Consultation 

In response to the Corps’ October 4, 2013 notification, National Oceanic and 

Atmospheric Administration (“NOAA”) Assistant Regional Administrator David Bernhart 

recommended that the Corps undertake relocation of the colonies closest to the channel (up to 40 

colonies within 50 feet of the channel), leaving the remaining colonies in place with monitoring 

for potential effects associated with sedimentation and turbidity.  Def. Ex. 6 (10/21 email).  

Assistant Administrator Bernhart also recommended that the Corps reinitiate ESA consultation 

with NMFS and complete an analysis pursuant to ESA Sections 7(a) and 7(d).  Id.    

The Corps completed the recommended analysis pursuant to ESA Sections 7(a) and 7(d). 

                                                 
8 See Def. Ex. 22 “Recommended Survey Protocol for Acropora spp. in Support of Section 7 
Consultation” (rev. Oct. 2007) (explaining a sampling methodology is required for larger areas, 
as opposed to a 100% area survey).   
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 Pl. Ex. 4 Attach. 2.  Following the recommendations from Assistant Administrator Bernhart, the 

Corps provided a written request to reinitiate ESA consultation with NMFS on October 21, 2013. 

 Def. Ex. 6 (1:13 pm email); Def. Ex. 8 (10/29/13 email).  The Corps also provided the survey 

information from the contractor.  Def. Ex. 7 (10/21/13 12:54 pm email).  In response to this 

request for reinitiation of consultation, NMFS staff informed the Corps that, subject to approval 

of counsel, NMFS would provide an amendment to the 2011 BiOp to authorize the relocation of 

up to 40 colonies of staghorn coral on the channel edge while leaving the others in place.  Def. 

Ex. 9. 

After reinitiating consultation with NMFS, the Corps proceeded with the dredging 

operations in reliance on, and consistent with, the 2011 BiOp and the additional advice received 

through emails and telephone conversations with NMFS pursuant to the informal consultation 

procedures set forth in 50 C.F.R. § 402.13.  Between November 19 and 21, 2013, the Corps 

proceeded with the NMFS-recommended relocation of 38 staghorn coral colonies, which 

represented all colonies within 100 feet north and south of the channel [at the area identified as 

the second reef].  9/14/14 7a27d at 5.  The most recent monitoring post-relocation report 

indicated that 100% of the relocated corals are surviving.  Id. at 6.  

On March 28, 2014, NMFS advised the Corps that it would prefer to prepare an updated 

BiOp, rather than an amendment to the 2011 BiOp.  Def. Ex. 10 (4:13pm email).  NMFS staff 

did not provide an estimate as to how long it would take to complete the updated BiOp.  Id.  

NMFS staff did not request the Corps to suspend the dredging or take any further remediation 

measures at this time, and the Corps proceeded with the dredging operations in reliance on the 

2011 BiOp and the additional advice received through emails and telephone conversations with 

NMFS pursuant to 50 C.F.R. § 402.13 (informal consultation).  As dredging operations 

continued, Corps staff continued to actively engage in informal consultations with NMFS to 

develop survey protocols to assess project-related sedimentation on either side of the channel.  

Sep 14 Corps Letter at 1.   

 2. 2014 Request For Reinitiation of Consultation 

On August 18, 2014, the DEP notified the Corps of possible compliance concerns with 

the State Permit. The Corps, on September 2, 2014, provided a detailed response to each of the 
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issues and expressed its continued and shared desire to cooperate.  Def. Ex.11.  The Corps also 

suggested specific changes to the Permit for clarity.  Id.  The Corps and State are continuing to 

work cooperatively to expeditiously address the compliance concerns identified by the State.  

See, e.g., Pl. Ex. 11 (9/22/14 Letter); Def. Ex. 14 (Vinyard letter). Meanwhile, on September 10, 

2014, Assistant Administrator Bernhart provided Corps staff with “Emergency Remediation 

Recommendations” as background material for a planned discussion between the Corps and DEP 

officials.  Pl. Ex. 15; Def. Ex. 12 (9/9/14 email); Def. Ex. 13 (9/10/14 email).  The 

recommendations entailed removing additional staghorn corals from the project area and 

relocating them to another nursery location within Miami-Dade and/or Broward County, Florida. 

 Pl. Ex. 15.    

On August 22, 2014 a new survey was performed by the Corps to determine 

sedimentation impacts to staghorn coral, and subsequent surveys have occurred every two weeks 

since then.  Pl. Ex. 4 (Sept. 14 Letter) at 3.  In response to information from the 2014 surveys 

indicating that effects of sedimentation may have been greater than anticipated, the Corps again 

requested reinitiation of consultation by letter dated September 14, 2014.  Id. at 3-4.  In its 

accompanying determination pursuant to Sections 7(a) and 7(d) of the ESA, the Corps concluded 

that continued dredging was not likely to jeopardize the continued existence of staghorn coral, 

based on the data collected during the 2014 surveys, the Corps has “not observed any stress to 

corals resulting from project-related turbidity.”  Pl. Ex. 4 Attach. 4 at 16-17.9   NMFS staff have 

indicated that it may take more than six months for NMFS to issue an amended biological 

opinion.  Summa Decl. ¶ 20. 

Construction of the entire project has been underway for 11 months, with 9 months 

remaining in the contractual period of performance which terminates July 29, 2015.  Summa 

Decl. ¶ 8.  Dredging in the outer channel (Cuts 1 and 2) in area of hardbottom and reef is 95% 

complete with approximately 30 days of dredging remaining.  Id.  There are no staghorn coral 

colonies in the other areas slated for dredging when the outer channel is completed.  Id.  The 

                                                 
9 This conclusion is further supported by NMFS’ recent determination that it is unnecessary to 
uplist staghorn coral from threatened to endangered, because the species has persisted 
throughout its range and there are tens of millions of colonies of staghorn coral in the Florida 
Keys and Dry Tortugas.  79 Fed. Reg. 53,852 (Sept. 10, 2014) (final rule). 
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Corps is proceeding with these nearly completed operations in reliance on the 2011 BiOp and the 

additional advice received to date through emails and telephone conversations with NMFS 

pursuant to 50 C.F.R. § 402.13 (informal consultation).   

3. Relocation of Staghorn Coral 

As a result of continuing informal consultation, the Corps and NMFS recently finalized 

an agreement to relocate the live coral colonies within 150 meters of the entrance channel.  See 

Def. Exs. 23 (“Corps Relocation Letter”), 24 (“NMFS Relocation Letter”).10  Beginning on 

October 27, 2014, NMFS will relocate “the 211 colonies identified in field surveys, and any 

other colonies found within 10 meters of the surveyed colonies,” resulting in an estimated 

relocation of 300 coral colonies.  NMFS Relocation Letter at 2.  The corals will be relocated to 

the University of Miami’s coral nursery, which will (1) provide for the health stabilization and 

maintenance of the colonies/fragments for up to two years, and (2) subsequently transplant the 

corals onto natural reefs.  Id.  Once work begins on October 27, 2014, the relocation is estimated 

to be completed in approximately 14 working days.  Id.  According to NMFS, this relocation 

proposal (1) adequately addresses the concerns expressed in the Bernhart letter, dated September 

10, 2014, and (2) does not necessitate an interruption to the project’s work schedule since it can 

be accomplished simultaneously with the remaining dredging in the entrance channel.  Id.; see 

Pl. Ex. 15. 

STANDARD OF REVIEW 

 A preliminary injunction is an extraordinary remedy, the entitlement to which the 

plaintiff bears the burden of proving by clear and convincing evidence.  See Granny Goose 

Foods. v. Brotherhood of Teamsters, 415 U.S. 423, 442-442 (1974); Canal Auth. of Florida v. 

Callaway, 489 F.2d 567, 573 (5th Cir. 1974).  “An injunction should issue only where the 

intervention of a court of equity ‘is essential in order effectually to protect property rights against 

                                                 
10 The relocation of staghorn coral is the product of continuing informal consultation, and is 
being carried out under the authority provided in NMFS’ final rule promulgated under ESA 
Section 4(d) to provide for the conservation of staghorn coral.  73 Fed. Reg. 64,264 (Oct. 29, 
2008) (“4(d) Rule”).  The 4(d) Rule provides two specific activities that are exempt from the 
Section 9 “take” prohibition: (1) scientific research and species enhancement, and (2) restoration 
carried out by authorized personnel.  73 Fed. Reg. 64,264 (Oct. 29, 2008).    
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injuries otherwise irremediable.’”  Weinberger v. Romero-Barcelo, 456 U.S. 305, 312 (1982).  

“A plaintiff seeking a preliminary injunction must establish that he is likely to succeed on the 

merits, that he is likely to suffer irreparable harm in the absence of preliminary relief, that the 

balance of equities tips in his favor, and that an injunction is in the public interest.”  Winter v. 

Natural Res. Def. Council, 555 U.S. 7 (2008).   “The focus always must be on prevention of 

injury by a proper order, not merely on preservation of the status quo.” Canal Auth., 489 F.2d at 

576.11 

 The Supreme Court has found that Congress modified the district courts’ exercise of 

traditional equitable discretion in certain ESA cases, Tenn. Valley Auth. (“TVA”) v. Hill , 437 

U.S. 153, 193-94 (1978),12 and various courts have held that the balance of equities should favor 

endangered species when the ESA has been violated.  E.g., Florida Key Deer v. Stickney, 864 F. 

Supp. 1222, 1241 (S.D. Fla. 1994).13  However, Plaintiffs incorrectly assert that the required 

                                                 
11 The Supreme Court has rejected the notion that an injunction presumptively follows the 
violation of environmental statutes.  Amoco Prod. Co. v. Village of Gambell, 480 U.S. 531, 545 
(1987) (finding the environment can be “fully protected” without the presumption that 
irreparable damage occurs when an agency fails to evaluate thoroughly the environmental impact 
of a proposed action); Weinberger, 456 U.S. at 313 (“The grant of jurisdiction to ensure 
compliance with a statute hardly suggests an absolute duty to do so under any and all 
circumstances, and a federal judge . . . is not mechanically obligated to grant an injunction for 
every violation of law.”).  Thus, injunctive relief may be granted only if Plaintiffs demonstrate 
both an underlying legal violation and irreparable injury.  See id. at 312-14.  This burden applies 
with full force in the ESA context.  Nat’l Wildlife Fed’n v. Burlington Northern RR, Inc., 23 
F.3d 1508, 1511 (9th Cir. 1994) (“[T]hese cases [including TVA] do not stand for the 
proposition that courts no longer must look at the likelihood of future harm before deciding 
whether to grant an injunction under the ESA.  Federal courts are not obligated to grant an 
injunction for every violation of the law.”).  
12 In TVA, the record established, and no party disputed, that “the challenged agency action. . . 
‘would result in total destruction of the snail darter's habitat,’” and jeopardize the continued 
existence of the endangered snail darter, not merely pose harm to some individual members of 
the species.  437 U.S. at 162 (emphasis in original).  See Pyramid Lake Paiute Tribe of Indians v. 
U.S. Dep't of the Navy, 898 F.2d 1410, 1418 (9th Cir. 1990); Burlington Northern R.R., Inc., 23 
F.3d at 1512.  See also Weinberger, 456 U.S. at 314 (noting that issue of elimination of an 
endangered species by destruction of its habitat was “conceded” in TVA).  No such allegations, 
much less evidence, has even been presented here. 
13   In Key Deer, Judge Moore concluded that “the third and fourth prongs of the injunction 
analysis have been foreclosed by Congress” based on the specific facts in Florida Key Deer v. 
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showing of irreparable harm has been dispensed and is no longer relevant.  ECF No. 9 at 9-10.  

To the contrary, the Supreme Court has firmly established that in order to obtain this drastic and 

extraordinary remedy, a plaintiff must demonstrate that irreparable harm is not only possible, but 

that it is likely.  Winter, 555 U.S. at 20. 

ARGUMENT 

I. Plaintiffs Are Unlikely To Succeed On The Merits. 

 A. Plaintiffs Are Unlikely To Succeed On The Merits Of Their ESA Section 7 

Claims. 

1. The Corps has Satisfied Its Obligations Under ESA Section 7(a)(2) 

 After obtaining the advice of NMFS through the consultation process, the Corps as the 

“action agency” in the consultation process “has the primary responsibility for implementing 

section 7’s substantive command.”  51 Fed. Reg. 19,926, 19,928 (June 3, 1986).  Accordingly, 

the action agency “makes the ultimate decision as to whether its proposed action will satisfy the 

requirements of section 7(a)(2).”  Id. at 19,928.  See also Tribal Vill. of Akutan v. Hodel, 869 

F.2d 1185, 1193-1194 (9th Cir. 1988).  Here, the Corps has complied with ESA Section 7(a)(2)’s 

procedural requirements (by engaging in consultation) and its substantive obligations (of 

avoiding jeopardy). Accordingly, Plaintiffs’ claims must fail.  

 As explained above, NMFS previously concluded that the challenged dredging 

operations are not likely to jeopardize the continued existence of staghorn corals or destroy or 

adversely modify designated critical habitat, and NMFS’ determination in this regard is 

unchallenged.  BiOp at 37.  Based on new information about potential effects of the dredging on 

                                                                                                                                                             
Brown, 386 F. Supp. 2d 1281, 1284 (S.D. Fla. 2005).  In short, the Court concluded that an 
injunction was necessary in light of FWS’ own determination that the agency action at issue 
posed a risk of jeopardizing numerous endangered species in the Florida Keys, and in light of the 
Court’s finding that the “reasonable and prudent alternative” identified in the biological opinion 
there was insufficient to avoid jeopardy to the species.  Here, by contrast, there has been no 
determination by the expert agency (NMFS) that the Corps’ action pose any risk of jeopardy to 
staghorn corals or any other endangered or threatened species.  The reasoning in Florida Key 
Deer is inapplicable.  Therefore, the Court retains equitable discretion not to issue an injunction 
in this case, even if Plaintiffs could show that there has been a violation of the ESA. 
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staghorn corals within the Project area, however, the Corps reinitiated ESA consultation with 

NMFS in October 2013, see Def. Ex. 6 and again via letter dated September 14, 2014, Pl. Ex. 4.  

The Corps’ decision to proceed with dredging—in light of previous formal and informal 

consultations with NMFS, and prior to issuance of an amended BiOp by NMFS—is explained in 

detail in the Corps’ memoranda dated October 2013 and September 14, 2014 (Pl. Ex. 4 Attachs. 

2 & 4).  The Corps determined that, although sedimentation from dredging would adversely 

affect staghorn corals, such dredging was not likely to jeopardize the species.  Pl. Ex. 4 Attach. 4 

at 16.  Moreover, NMFS and the Corps agree that dredging operations can continue while an 

estimated 300 staghorn coral are relocated, and that the relocation will “ensure the conservation 

and recovery” of this species.  Def. Ex. 24 at 3.  The Corps’ reliance on NMFS’ technical 

expertise  to continue dredging during the relocation and pendency of its continuing informal 

consultation with NMFS, that will ultimately result in an amended biological opinion, does not 

constitute any violation of ESA Section 7(a)(2).  There is no information that calls into question 

NMFS’ determinations that dredging is unlikely to jeopardize the continued existence of 

staghorn coral or adversely modify designated critical habitat.14  NMFS’ 2011 no jeopardy 

biological determination remains unchallenged, and in any event, the translocation effort is 

similarly consistent with the requirements of the ESA.  

Thus, no injunction is necessary here pending completion of the relocation of coral and a 

new biological opinion by NMFS because there has been no finding that the permitted actions, 

including the relocation of staghorn, are likely to jeopardize the species.  Def. Ex. 24 at 2-3.  The 

                                                 
14 Even notwithstanding the upcoming relocation of the coral, NMFS’ 2011 biological opinion 
had determined that the Project would not jeopardize the coral species as a whole.  The 
biological opinion presumed that all staghorn coral colonies within the 150-meter indirect impact 
zone would be incidentally taken by translocation and associated mortality.  BiOp at 27 (“…the 
transplantation and fragment collection actions involve directed take of A. cervicornis”), 29 
(stating that within “the 150 meter indirect impact zone adjacent to the channel… sedimentation 
[will affect] larval settlement.”).   NMFS’ determination that the localized impacts from this 
project would not jeopardize the species was not based on the precise number of colonies to be 
affected.  Rather, NMFS’ determination was based on its finding that the species persists 
throughout its historic range, and therefore, a reduction of the then-known staghorn coral 
colonies (i.e. 5 colonies) in the project area would “not have a measurable effect on the 
distribution of the species within the Florida unit or throughout its range.”  BiOp at 31-32. 
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Corps has reasonably elected to follow NMFS’ expert opinion and proceed with the dredging, 

and Plaintiffs are not likely to succeed on the merits of their claims concerning any alleged 

violation of ESA Section 7(a)(2).  By initiating, and reinitiating, consultation with NMFS, the 

Corps has met its procedural obligations under Section 7, and it has reasonably concluded that its 

actions will avoid jeopardy, thereby satisfying Section 7(a)(2)’s substantive mandate.  In 

deference to NMFS’ expertise, the Court should deny Plaintiffs’ request to intervene in this 

ongoing ESA consultation process.15   

 

2. The Corps Has Complied With ESA Section 7(d) 

Plaintiffs further claim that the Corps has failed to comply with ESA Section 7(d).  To be 

clear, ESA Section 7(d) has not been interpreted to mean “that no agency can ever proceed with 

proposed action until consultation is complete.”  Pacific Rivers Council v. Thomas, 936 F.Supp. 

738, 746 (D. Idaho 1996).  Rather, agencies may move forward with their action following 

initiation (or reinitiation) of consultation, provided that the agency makes no an irreversible or 

irretrievable commitment of resources that would foreclose the formulation or implementation of 

any reasonable and prudent alternatives that would needed to avoid jeopardy.  16 U.S.C. § 

1536(d).   

Here, although NMFS previously concluded that the Miami Harbor dredging project is 

not likely to jeopardize the continued existence of staghorn coral or adversely modify critical 

habitat, Plaintiffs assert that the Corps should not be permitted to proceed with dredging 

operations while the reinitiated consultation is pending.  ECF No. 9 at 14.  However, nothing in 

the ESA, its implementing regulations, or case law requires an agency to hold every action 

entirely in abeyance until consultation is complete.  

In its recent determination pursuant to ESA Section 7(a)/7(d), Pl. Ex. 4 Attach. 4, the 

Corps further assessed the risk of jeopardy in light of new information about adverse effects 

from sedimentation.  Based on the reasoning in NMFS’ previous biological opinion (i.e., because 

the dredging project will have localized impacts and staghorn corals persist throughout their 

                                                 
15 See Marsh v. Oregon Natural Resources Council, 490 U.S. at 378; Fund for Animals v. Rice, 
85 F.3d 535, 541 (11th Cir. 1996). 
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historic range, see BiOp at 31-32), there is little likelihood that it would be necessary for NMFS 

to recommend reasonable and prudent alternatives to avoid jeopardy to the species when it 

completes its amended biological opinion.  Moreover, the Corps is making no irreversible or 

irretrievable commitment of resources that would foreclose the development of any reasonable 

and prudent measures, given that it is able to actively manage its project and implement 

recommendations are necessary to ameliorate impacts to ESA-listed species, as evidenced by its 

ongoing adaptive management efforts and the relocation effort that will soon begin.  See Pl. Ex. 

4 Attach. 4.  Therefore, continued dredging while NMFS completes an amended biological 

opinion and the relocation of the coral will not result in any ESA violation, and Plaintiffs are not 

likely to succeed on the merits of their ESA Section 7(d) claim.16   

 B. Plaintiffs Are Unlikely To Succeed On The Merits Of Their Section 9 Claims. 

  1. Plaintiffs Cannot Demonstrate That Sedimentation Is Causing 

Unlawful Take. 

Plaintiffs assert that “sediments generated by the [Corp’s] past and ongoing dredging are 

resulting in a direct take of corals. . . and are degrading the ESA designated critical habitat in a 

manner that itself is resulting in a take. . . .”  ECF No. 9 at 13.  However, NMFS, the expert 

agency charged with implementing the ESA, previously considered the potential effects of 

sedimentation from the project in its biological opinion dated September 8, 2011, Pl. Ex. 3.  

                                                 
16 The facts here are different than in Florida Key Deer, 386 F. Supp. 2d at 1294, in which FWS 
had already determined in a biological opinion that the agency action at issue risked jeopardy to 
several endangered species.  Here, by contrast, NMFS arrived at a “no jeopardy” conclusion, 
based on its determination that there would be localized take but the species as a whole would 
persist elsewhere throughout its range.  Because the Florida Key Deer court concluded that the 
reasonable and prudent alternatives in the FWS biological opinion were insufficient to avoid 
jeopardy to the species, the Court concluded that an injunction was necessary to avoid a 
violation of ESA Section 7(d) pending completion of a revised biological opinion.  Here, by 
contrast, NMFS has issued a biological opinion concluding that the project is not likely to 
jeopardize staghorn coral.  Although Corps staff have expressed concerns about potential 
adverse effects from sedimentation that were not addressed in the 2011 biological opinion, 
NMFS has never indicated that the dredging operations pose a risk of jeopardy to staghorn coral. 
 BiOp (Pl. Ex. 3) at 30-34 (“[T]he proposed action is not likely to appreciably reduce staghorn 
coral’s likelihood of surviving and recovering in the wild.”).   
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Plaintiffs can demonstrate no violation of ESA Section 9 and their claims must fail.     

NMFS was unequivocally aware that the project would potentially impact Acropora 

critical habitat adjacent to the channel through sedimentation.  BiOp at 29.  Indeed, NMFS 

specifically acknowledged that “resuspension of sediment during construction will result in 

sediment transport and deposition onto benthic substrate containing the physical element 

essential for coral designated critical habitat.”  Id.  However, NMFS also recognized that the 

Corps would require continuous monitoring of sedimentation and turbidity levels within the 

project area in accordance with the state water quality certification.  BiOp at 30.  NMFS 

determined that, in its expert judgment, “impacts from sedimentation will be insignificant.” Id.  

NMFS further concluded that effects on designated critical habitat from sedimentation will be 

temporary and localized in nature, noting that it expected that “[s]ediments will return to 

background levels upon project completion.”  Id. 

 In conjunction with its most recent request to reinitiate formal ESA consultation, NMFS 

acknowledged that effects of sedimentation “may exceed the assumptions of either the 

Biological Assessment or the Biological Opinion.”  Pl. Ex. 4 Attach. 4 at 1.  However, this 

acknowledgement does not support a conclusion that sedimentation from the dredging operations 

at issue in this case has resulted in the unauthorized “taking” of corals.  Specifically, a recent 

Acropora coral survey conducted August 19-22, 2014 within 150m of the channel indicated that 

the percentage of corals with observed stress was similar along the South side of the channel and 

at a reference site located approximately 5 miles north of the project area.  Pl. Ex. 4 Attach 4 at 

14.  A higher percentage of corals with observed stress along the north side of the channel was 

attributed to the predominantly south-to-north current, which creates “more stressful” conditions 

than on the south side of the channel.  The second, third, and fourth surveys indicated a high 

percentage of corals with observed stress at all three sites (i.e., north of the channel, south of the 

channel, and the reference site), which was attributed to thermal stress due to high water 

temperatures.  Pl. Ex. 4 Attach. 4 at 15.  Because the available data indicates that corals at all 

three locations (including those miles away from the Project site) are exhibiting signs of stress, 

and have been doing so for quite some time, Plaintiffs’ assertions that sediment from the 

dredging project has resulted in all of the observed stress and any associated injury or mortality 
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to corals cannot form the basis for their claim for an emergency injunction.  As explained in the 

NMFS biological opinion, any adverse effects of sedimentation are “insignificant.”  BiOp at 30. 

 Plaintiffs and their declarants fail to account for sedimentation prior to the Project 

(baseline conditions) and the natural sediment oscillations common to hardbottom habit; instead 

Plaintiffs conclude the Project has caused the current sediment impacts.  See Pl. Exs. 13 

(Silverstein Decl.), 14 (Baker Decl.), 16 (Haus Decl.).  These conclusions are ill-supported.  

Jordan-Sellers Decl. ¶¶ 22-31.  Drawing on baseline surveys, historical data, and compliance 

monitoring, sediment has been observed, but this is not indicative that it is caused by the 

dredging.  Id.  ¶¶ 5-10 (explaining baseline condition of natural sedimentation in Project area), 

12-17.  Rather, sediment is precisely what is anticipated in this area since it is a hardbottom 

habitat that is subject to oscillations between periodic sandy areas and exposed hardbottom 

(without any sediment).  Id. ¶ 17.  The coral in the Project area have adapted to large, temporary 

levels of direct and indirect sedimentation, which have led to complete burial, but not the death 

of the coral colony.  Id. ¶ 6 (citing scientific literature). Such impacts from sediment can also be 

dissipated by natural processes.  Id. ¶¶ 12 (explaining many variables determine coral sensitivity 

to sediment and strong currents, such as the Gulf Stream can naturally disperse sediment), 30 

(movement of sediment by animals).  

 Moreover, although Federal Defendants disagree with the conclusions drawn by 

Plaintiffs’ declarants based on available survey data, it is unnecessary for the Court to determine 

whether or not the observed coral stress was caused by past dredging operations because the 

previously surveyed coral and the coral located within 10m of it will soon be relocated.  Def. 

Exs. 23, 24.  Additionally, the contractor has recently implemented adaptive management 

measures to minimize sediment and turbidity during the remainder of the project. Jordan-Sellers 

Decl. ¶ 19; Def. Ex. 11 (Response to DEP Letter 2014-0902) at 5.  Specifically, GLDD 

implemented a series of significant adaptive management measures designed to greatly reduce 

the turbidity and sedimentation within the Project area.  See id. at Attach. 2; Jordan-Sellers Decl. 

¶ 19.  Even if dredging operations previously resulted in higher-than-anticipated sediment effects 

in the past, the Corps has confirmed that implementation of these adaptive management 

measures has reduced the sedimentation as intended, such that continued dredging operations do 
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not risk adverse effects on corals beyond what NMFS already analyzed in its 2011 biological 

opinion.  Jordan-Sellers Decl. ¶ 15.  Thus, even assuming for sake of discussion that past 

dredging has resulted in adverse effects on Acropora coral in excess of what was anticipated in 

the 2011 BiOp, the requested injunctive relief is unnecessary to prevent future adverse effects in 

light of the adaptive management measures being implemented.17 

  Plaintiffs’ speculative and inaccurate allegations of possible future harm to staghorn 

corals during the remaining approximately 30 days of dredging are not sufficient to support a 

Section 9 claim.  Morrill v. Lujan, 802 F. Supp. 424, 432 (S.D. Ala. 1992) (holding that plaintiff 

failed to prove the “crucial link” between the challenged development project and the predicted 

habitat destruction); Swan View Coal. v. Turner, 824 F. Supp. 923, 939 (D. Mont. 1992) (noting 

that the pivotal element of a Section 9 claim is a showing of injury to the listed species).  Rather, 

the Court should defer to NMFS’ particular technical expertise18 in terms of assessing the 

efficacy of relocating the coral as an appropriate means to avoid potential adverse effects on 

corals during dredging operations.  Def. Ex. 24 (NMFS Relocation Letter) at 3; Baltimore Gas & 

Elec. Co. v. Natural Res. Def. Council, 462 U.S. 87, 103 (1983); FCC v. Nat’l Citizens Comm. 

                                                 
17 The facts here differ from the facts in Loggerhead Turtle v. Cnty. Council of Volusia County, 
896 F. Supp. 1170 (M.D. Fla. 1995), rev’d on other grounds, 148 F.3d 1231 (11th Cir. 1998), in 
which the court held that an injunction was necessary in that case to prevent the unpermitted 
taking of sea turtles.  In Loggerhead Turtle, the County did not seriously dispute the fact that 
takings of sea turtles were occurring; rather, the relevant issue was whether such takings fell 
within the scope of authorizations that had been obtained by the county.  Id. at 1242 (“ Volusia 
County argues that even if it lacks the Service’s express permission, it has the Service’s implied 
permission to take sea turtles incidentally through artificial beachfront lighting because the 
Service expressly conditioned the permit on Volusia County's implementation of detailed 
lighting-related mitigatory measures.”).  Here, by contrast, there is no information to support 
Plaintiffs’ assertion that unauthorized taking of corals is presently occurring.  The opinions 
expressed by Plaintiffs’ affiants concerning anticipated environmental effects of future dredging 
and sedimentation are speculative and inaccurate because they do not take into account the 
adaptive management measures or the coral relocation. 
18 NMFS’ determination that the dredging may proceed during the coral relocation is owed 
particular deference, because NMFS is the agency charged by Congress with the authority to 
administer the ESA.  Nat’l Wildlife Fed. v. Coleman, 529 F.2d 359, 375 (5th Cir. 1976).  Indeed, 
under the law of this Circuit, the applicable standard of review in this case must be “exceedingly 
deferential” to the expert determinations of NMFS with respect to endangered species.  Fund for 
Animals v. Rice, 85 F.3d 535, 541 (11th Cir. 1996). 
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for Broad., 436 U.S. 775, 813-14 (1978).     

The Corps is also entitled to rely on the opinions of its own experts as to the likelihood of 

potential adverse impacts on corals in light of the implementation of the adaptive management 

measures.  See Jordan-Sellers Decl. ¶ 18.  “When specialists express conflicting views, an 

agency must have discretion to rely on the reasonable opinions of its own qualified experts even 

if, as an original matter, a court might find contrary views more persuasive.”  Marsh v. Oregon 

Natural Res. Council, 490 U.S. 360, 378 (1989) (citing Citizens to Pres. Overton Park v. Volpe, 

401 U.S. 402, 416 (1971)).  Here, based on the relocation of the corals that could be impacted 

and the implementation of adaptive management measures to reduce sedimentation, the Corps 

has reasonably concluded that unauthorized taking of corals is unlikely to occur as dredging 

proceeds.  In any event, as explained below, the Corps has already obtained a biological opinion 

conferring incidental take authorization, and any adverse effects resulting from this project 

would not constitute a violation of ESA Section 9.   

  2. The Corps Has Already Reinitiated ESA Consultation and  

No Further Relief Is Available. 

Because the Corps has already obtained a biological opinion conferring incidental take 

authorization, any adverse effects resulting from this project would not constitute a violation of 

ESA Section 9.  The NMFS 2011 biological opinion authorized incidental take associated with 

the relocation of 31 staghorn corals via transplantation, 5 of which were anticipated to suffer 

mortality associated with transplantation.  BiOp at 35.  The BiOp included terms and conditions 

pursuant to Section 7(b) of the ESA, 16 U.S.C. § 1536(b)(4)(iv) pertaining to the transplantation 

of the 31 known staghorn coral colonies.  Id. at 36-37.  An exceedance of the authorized 

incidental take of the 31 then-known staghorn coral colonies triggered reinitiation of 

consultation under the terms of the biological opinion, BiOp at 38, and the ESA consultation 

regulations, 50 C.F.R. § 402.16; Oregon Natural Res. Council v. Allen, 476 F.3d 1031, 1034-35 

(9th Cir. 2007) (“The agency must immediately reinitiate consultation with the FWS if the 

amount or extent of incidental taking is exceeded.”).  However, any alleged exceedance of the 

authorized incidental take (for example, due to greater-than-anticipated adverse effects of 

sedimentation) of the 31 staghorn coral colonies identified in the 2011 biological opinion does 
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not constitute an automatic violation of Section 9 of the ESA, but instead triggers reinitiation of 

consultation under Section 7 of the ESA.  As the Eleventh Circuit has held, “[a]n incidental take 

statement may lawfully authorize harm to an endangered species as long as the statement sets a 

‘trigger’ for further consultation at the point where the allowed incidental take is exceeded, a 

point at which there is a risk of jeopardizing the species.”  Miccosukee Tribe of Indians of 

Florida v. FWS, 566 F.3d 1257, 1271-72 (11th Cir. 2009) (emphasis added) (citing 50 C.F.R. § 

402.14(i)(4)); Defenders of Wildlife v. U.S. Dep’t. of Navy, 733 F.3d 1106, 1124 (11th Cir. 

2013) (upholding biological opinion that lacked an incidental take statement because a “lack of 

an incidental take statement for operations means that the Navy must reinitiate consultation with 

the NMFS if even a single take of a listed species occurs”) (emphasis added); Center for Marine 

Conservation v. Brown, 917 F. Supp. 1128, 1149 (S.D. Tex. 1996) (“Takings in excess of an 

incidental take statement trigger the consultation requirement . . . but do not amount to a 

prohibited taking as long as the terms and conditions of the incidental take statement are 

satisfied.”).   

Since the appropriate remedy for Plaintiffs’ Section 9 claim is reinitiation of consultation 

under Section 7 – and the Corps reinitiated consultation with NMFS on October 21, 2013, and 

September 14, 2014 (see Def. Ex. 6 and Pl. Ex. 4) – there is no meaningful relief left for the 

Court to order.  See Defenders of Wildlife v. Bureau of Ocean Energy Mgmt., Regulation, & 

Enforcement, 791 F. Supp. 2d 1158, 1170 (S.D. Ala. 2011) (“Courts in analogous circumstances 

have deemed ESA claims moot and have declined to order federal agencies to reinitiate 

consultation when those agencies have already done so.”)   

 Pursuant to Section 7(o) of the ESA, 16 U.S.C. § 1536(o)(2) “any taking that is in 

compliance with the terms and conditions specified in a [biological opinion] provided under 

subsection (b)(4)(iv) of this section shall not be considered to be a prohibited taking of the 

species concerned.”  Section 7(b)(4)(iv) itself provides that the Secretary shall “set[] forth the 

terms and conditions … that must be complied with by the Federal agency … to implement the 

measures specified under clauses (ii) and (iii)”19; notably, it does not reference implementation 

                                                 
19  Section 7(b)(4) (ii) requires that the incidental take statement “specifies those reasonable and 
prudent measures that the Secretary considers necessary or appropriate to minimize such impact” 
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of measures under clause (i) which requires the ITS to specify the “impact of such incidental 

taking on the species.”  16 U.S.C. §§ 1536(b)(4)(iv), (i).  Thus, an agency that complies with the 

terms and conditions of the incidental take statement, as it is undisputed that the Corps has done 

here, cannot be charged with a violation of the “take” prohibition in ESA § 9 if the agency 

happens to “take” a member of the species in excess of the take limit.  Bennett v. Spear, 520 U.S. 

154, 170 (1997) (because of § 7(o) “the Biological Opinion’s Incidental Take Statement 

constitutes a permit authorizing the action agency to ‘take’ the endangered or threatened species 

so long as it respects the Service’s ‘terms and conditions.’”).20   

 The ESA implementing regulations and legislative history similarly confirm that an 

agency cannot be liable for take where, as here, the agency has complied with the terms and 

conditions of an incidental take statement.21  Congress clearly recognized that “additional 

taking” could occur after the specified level of take for reinitiating consultation had been 

exceeded.  Congress expected the action to continue notwithstanding the additional taking, 

“unless it was clear that the impact of the additional taking would cause an irreversible and 

adverse impact on the species.”  Id.  Congress could not have intended the agency action to 

continue if the “additional taking” were illegal. 

                                                                                                                                                             
and clause (iii) applies to situations involving marine mammals, not relevant here.   
20  The ESA § 7(o) exemption from liability under the “take” prohibition extends to parties (such 
as GLDD) that are neither federal agencies nor “applicants” as defined under the ESA, “provided 
the actions in question are contemplated by an incidental take statement issued under Section 7 
of the ESA and are conducted in compliance with the requirements of that statement.”  Ramsey 
v. Kantor, 96 F.3d 434, 442 (9th Cir. 1996). 
21 See 50 C.F.R. § 402.14(i)(5) (“Any taking which is subject to a statement as specified in 
paragraph (i)(1) of this section and which is in compliance with the terms and conditions of that 
statement is not a prohibited taking under the Act, and no other authorization or permit under the 
Act is required.”) (emphasis added).  See also Legislative History of the 1982 Amendments 
(adding § 7(b)(4) and § 7(o) to the ESA) (“If the specified impact on the species is exceeded, the 
Committee expects that the Federal agency or permittee or licensee will immediately reinitiate 
consultation since the level of taking exceeds the impact specified in the initial section 7(b)(4) 
statement. In the interim period between the initiation and completion of the new consultation, 
the Committee would not expect the Federal agency or permittee or licensee to cease all 
operations unless it was clear that the impact of the additional taking would cause an irreversible 
and adverse impact on the species.”) available at H.R. Rep. No. 567, 97th Cong., 2d Sess. 27 
reprinted at 1982 USCCAN 2807, 2827 (1982).  
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Here, the Corps has relocated the 38 staghorn coral colonies within 100 feet north and 

south of the channel, as provided in the terms and conditions of the 2011 biological opinion.  

Jordan-Sellers Decl. ¶ 11.  Plaintiffs do not allege that the Corps is not complying, or will not 

comply, with the terms and conditions of the 2011 biological opinion pertaining to the relocation 

of those colonies.  Accordingly, “any taking” of additional colonies incidental to the dredging 

operations authorized in the 2011 biological opinion is not actionable “take.”  The Corps has 

reinitiated ESA consultation with NMFS to assess new information concerning potential effects 

of the project on species; however, any incidental taking of additional staghorn corals does not 

constitute an ESA violation, as matter of law pursuant to 16 U.S.C. § 1536(o), because the Corps 

has proceeded in accordance with the terms and conditions of the 2011 biological opinion. 

Even if the Court concluded that, notwithstanding the legislative history and the plain 

reading of the statute, adverse effects from dredging operations to date have resulted in a 

violation of ESA Section 9, Plaintiffs would not be entitled to an injunction prohibiting the 

Corps from completing the remaining 30 days of dredging operations near the corals.  At a 

minimum, issuance of an injunction under Section 9 of the ESA requires a “reasonably certain 

threat of imminent harm to a protected species.”  Marbled Murrelet v. Babbitt, 83 F.3d 1060, 

1066 (9th Cir. 1996) (citing Forest Conservation Council v. Rosboro Lumber Co., 50 F.3d 781, 

786 (9th Cir. 1995)).  In light of the relocation that will begin in 7 days on October 27, 2014, and 

the adaptive management measures implemented by the contractor, Plaintiffs in this case have 

failed to proffer evidence that could clearly demonstrate actual or imminent harm or injury to the 

species during the remaining month of dredging.  E.g., Am. Bald Eagle v. Bhatti, 9 F.3d 163, 

166 (1st Cir. 1993) (noting that courts have granted injunctive relief “only where petitioners 

have shown that the alleged activity has actually harmed the species or if continued will actually, 

as opposed to potentially, cause harm to the species”).  Thus, Plaintiffs are unlikely to succeed 

on the merits of their section 9 claims. 

II. Plaintiffs Will Not Suffer Irreparable Injury in the Absence of a Preliminary 

 Injunction. 

It is axiomatic that proof of irreparable injury caused by the alleged violation is an 

essential prerequisite to obtaining injunctive relief.  Amoco Prod. Co. v. Vill. of Gambell, 480 
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U.S. 531, 542 (1987); Weinberger v. Romero-Barcelo, 456 U.S. 305, 312 (1982).22 With the 

relocation of coral beginning in seven days, Plaintiffs’ claim concerning alleged irreparable harm 

stemming from the Project has even less merit.  On this ground alone, the Court should deny 

Plaintiffs’ motion since the Project, which includes relocation of coral, will actually benefit the 

species by ensuring “the conservation and recovery” of staghorn coral.  NMFS Relocation Letter 

at 3.  Plaintiffs may still attempt to argue that enjoining the Project may benefit the species, but 

this directly contradicts the opinion by the agency with the relevant technical expertise, NMFS, 

that the relocation can be successfully completed without interrupting the Project.  See NMFS 

Relocation Letter at 2; Florida Keys Citizens Coal., Inc. v. U.S. Army Corps of Eng’rs,, 374 F. 

Supp. 2d 1116, 1157 (S.D. Fla. 2005) (“The Court finds that the Corps is entitled to rely on, and 

did reasonably rely on, the considered judgment of other agencies with particular expertise in 

managing sensitive marine environments”); N. Buckhead Civic Ass'n v. Skinner, 903 F.2d 1533, 

1539 (11th Cir. 1990) (“When specialists express contrary views, an agency must have 

discretion to rely on the reasonable opinions of its own qualified experts even if, as an original 

matter, a court might find contrary views more persuasive.”) (quoting Marsh, 490 U.S. at 378). 

In addition to the relocation of coral, continuation of the dredge project is unlikely to result in 

the incidental taking of staghorn coral since the contractor has implemented adaptive 

management measures and sedimentation effects are anticipated to be temporary in nature.  See 

generally Jordan-Sellers Declaration.   

In light of the current relocation and adaptive management measures, Plaintiffs fail to 

                                                 
22 The burden of proof in justifying an injunction is solely on Plaintiffs; Defendants bear no 
burden to defeat the motion.  Granny Goose Foods, Inc. v. Granny Goose Foods, Inc. v. 
Brotherhood of Teamsters, 415 U.S. 423, 442-43 (1974).  Moreover, irreparable harm must be 
actual and imminent rather than speculative or remote.  United States v. W.T. Grant Co., 345 
U.S. 629, 633 (1953); Northeastern Fla. Chapter of Ass’n of Gen. Contractors of Am. v. City of 
Jacksonville, 896 F.2d 1283, 1285 (11th Cir. 1990).  Finally, Plaintiffs must prove that they are 
likely to suffer the harm that they allege before this matter is fully adjudicated on the merits.  See 
United States v. Lambert, 695 F.2d 536, 540 (11th Cir. 1983) (because the purpose of a 
preliminary injunction is merely to preserve the status quo pending resolution of the case on the 
merits, “the harm considered by the district court is necessarily confined to that which might 
occur in the interval between ruling on the preliminary injunction and trial on the merits”). 
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present the requisite evidence of imminent, irreparable harm to threatened staghorn coral 

necessary for the Court to grant the requested emergency injunctive relief.  However, even if the 

Court concluded that current, ongoing dredging operations are resulting in sedimentation effects 

greater than NMFS considered in its 2011 biological opinion, such a finding would not compel 

the Court to grant injunctive relief requested by Plaintiffs.   

The Court is not obligated to fashion an injunctive remedy in all circumstances where an 

unpermitted taking of protected species occurs.  E.g., Water Keeper Alliance v. U.S. Dep’t of 

Defense, 271 F.3d 21, 34 (1st Cir. 2001) (upholding a district court’s finding that “assertions 

concerning irreparable harm stemming from the ‘death of even a single member of an 

endangered species’ were insufficient to justify granting injunctive relief.”).  Plaintiffs fail to 

show harm that would justify granting injunctive relief without “a more concrete showing of 

probable deaths during the interim period and of how these deaths may impact the species.”  Id.  

See also Strahan v. Coxe, 127 F.3d 155, 171 (1st Cir. 1997) (upholding denial of a preliminary 

injunction to halt activity causing take and holding that such an injunction was mandatory only 

where activity would have caused eradication of entire species).  Considering the persistence of 

Acropora corals throughout their historic range, Plaintiffs do not allege that the challenged 

dredging operations at the Port of Miami risk the eradication of the entire species (as was 

presumed in TVA v. Hill), and no preliminary injunction is warranted under these circumstances. 

 Here, NMFS anticipated that corals at this location would be taken, but concluded no jeopardy 

due to the widespread persistence across its range.  BiOp at 31-32.  Thus, even if additional take 

hypothetically occurred at the Project site, the conclusion that the species would persist 

rangewide remains unaffected.  Accordingly, the Project will not cause irreparable harm.  

Moreover, Plaintiffs’ own delay in commencing this action counsels against a finding of 

irreparable harm.  The Tropical Audubon Society and Dan Kipnis became involved in the 

Project’s development process as early as 2003 when the draft environmental impact statement 

was publicly issued. Moreover, these two plaintiffs along with Biscayne Bay Waterkeeper, have 

been continually involved and apprised of the Project’s progress over the last decade.  Indeed, on 

November 28, 2011, three Plaintiffs filed administrative petitions challenging the Corps’ state 

DEP permit for the Project that were resolved through a settlement agreement in 2012.  
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Accordingly, Plaintiffs could have brought a federal suit to challenge the Project years ago, but 

declined to do so.  Plaintiffs have waited almost a year after the Project broke ground, with only 

about 30 days of work adjacent to the corals remaining.  Summa Decl. ¶ 8.23  

The Court should not condone the Plaintiffs’ effort, now with only about a month of 

operations left near the corals, to enjoin the Project.  Simply put, Plaintiffs’ knowledge of the 

Project dating back to 2003, their undue delay in bring a federal lawsuit, their previous litigation, 

and the Project’s remaining 30 days of work near coral reefs together indicate that emergency 

action is not required in this case.  Mobile Cnty. Water, Sewer & Fire Prot. Auth., Inc. v. Mobile 

Area Water & Sewer Sys., Inc., CIV.A. 07-0357-WSM, 2007 WL 3208587 (S.D. Ala. Oct. 29, 

2007) (finding a state lawsuit filed two years earlier showed plaintiff’s allegations were “not of 

recent vintage” and weighed against a preliminary injunction).   

Accordingly, under the circumstances here, where Plaintiffs have unreasonably delayed 

for years in bringing suit, the Project has been underway for 11 months with 30 days remaining 

near coral reefs, there are more corals than previously anticipated thereby decreasing harm to the 

species as a whole, and those corals will soon be moved from the area of any arguable impact, 

Plaintiffs are unable to show a likelihood of irreparable harm and their motion should be denied. 

                                                 
23 The time span in delay, while alone not dispositive, weighs strongly against a finding of 
irreparable harm in this case.  Powell v. Home Depot U.S.A., Inc., 07-80435-CIV, 2009 WL 
3855174 (S.D. Fla. Nov. 17, 2009).  Such unexplained delay may “standing alone, ... preclude 
the granting of preliminary injunctive relief ... because the failure to act sooner undercuts the 
sense of urgency that ordinarily accompanies a motion for preliminary relief and suggests that 
there is, in fact, no irreparable injury.” Tough Traveler, Ltd. v. Outbound Prods., 60 F.3d 964, 
968 (2nd Cir.1995) (internal quotation marks and citations omitted).  See also Ty, Inc. v. Jones 
Group, Inc., 237 F.3d 891, 903 (7th Cir. 2001) (“Delay in pursuing a preliminary injunction may 
raise questions regarding the plaintiff's claim that he or she will face irreparable harm if a 
preliminary injunction is not entered.”); Kansas Health Care Ass’n v. Kansas Dep’t of Social and 
Rehab. Servs., 31 F.3d 1536, 1543-44 (10th Cir. 1994) (“As a general proposition, delay in 
seeking preliminary relief cuts against finding irreparable injury.”) (citations omitted); Majorica 
v. R.H. Macy & Co., 762 F.2d 7, 8 (2nd Cir. 1985) (lack of diligence, standing alone, may 
preclude issuance of preliminary injunctive relief); Lydo Enters. v. Las Vegas, 745 F.2d 1211, 
1213 (9th Cir. 1984) (Preliminary injunction should not issue where plaintiffs had delayed 
seeking injunctive relief); Mylan Pharm. v. Shalala, 81 F. Supp.2d 30, 44 (D.D.C. 2000) 
(“Though [plaintiffs’ eight-month] delay [in seeking emergency relief] is not dispositive of the 
issue, it further militates against a finding of irreparable harm.”). 

Case 1:14-cv-23632-FAM   Document 18   Entered on FLSD Docket 10/20/2014   Page 28 of 31

RX 81 (A) 
Page 28 of 31



29 
 

IIII. An Injunction Would Harm The Public Interest. 

 Finally, the preliminary injunctive relief requested by Plaintiffs would harm the public 

interest.  As explained in the Declaration of Port Director Juan Kuryla (Def. Ex. 16) a delay in 

the project will result in direct costs to the people of Miami-Dade County and Florida in the 

amount of $220,000-$250,000 per day.  Id. ¶ 14.  A delay in the project will also have adverse 

effects on the economy due to lost revenues from shipping at the Port of Miami.  Id. ¶ 15.  A 

delay in the project will also have adverse effects on the contractor and approximately 100 

employees and subcontractors, who would be laid off, as explained in the Declaration of 

Christopher Pomfret, Def. Ex. 17.24 

CONCLUSION

                                                 
24 Indeed, as the court balances the equities,  it should also take into account all of the previously 
described considerations:  the Plaintiffs’ delay in filing their motion – almost a year after 
dredging commenced  See Quince Orchard Valley Citizens Ass’n v. Hodel, 872 F.2d 75, 79-80 
(4th Cir. 1989); Sierra Club v. Penfold, 857 F.2d 1307, 1317-18 (9th Cir. 1988); the fact that  
Plaintiffs have been aware of the potential environmental effects of the dredge project, and could 
have commenced this lawsuit much sooner, without waiting until the dredging in the outer 
channel (the area of staghorn coral) was substantially complete; and the significant financial 
payments in exchange for foregoing their rights to later challenge the project.   

 As explained above, Plaintiffs have no likelihood of success on the merits of their claims. 

The Corps has complied with the substantive and procedural requirements of the ESA in 

consultation with NMFS, which has resulted in an agreement to relocate the coral starting on 

October 27, 2014.  Moreover, the challenged dredging has been proceeding for nearly a year, 

and the dredging near the coral will be completed in 30 days.  Plaintiffs have offered no 

persuasive evidence to suggest that irreparable harm will occur to the corals during that short 

window of time. To the contrary, the evidence shows that the Corps is actively implementing 

adaptive management measures, is working collaboratively with NMFS to address potential 

impacts to the corals, and in any event, will complete its activities shortly.  Thus, an injunction is 

wholly unwarranted. 

 Moreover, an injunction delaying the completion of improvements to Miami Harbor 

would clearly disserve the public interest.  Entry of a preliminary injunction as requested by 

Plaintiffs will harm the people of Miami-Dade County and the State of Florida through the 
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delays and costs that will result from any work stoppage of this nearly-completed dredging 

project.  For all of these reasons, Plaintiffs’ Motion for a Preliminary Injunction should be 

denied. 

 
Respectfully submitted,   SAM HIRSCH 

Acting Assistant Attorney General 
      SETH BARSKY, Section Chief 
 
 
Dated: October 20, 2014             /s/ Mark Arthur Brown                    
      MARK ARTHUR BROWN 
      Florida Bar No. 0999504 
      mark.brown@usdoj.gov 
      JEREMY HESSLER 
      California Bar No. 281462  

U.S. Department of Justice 
      Environment and Natural Resources Division 
      Wildlife and Marine Resources Section 
      P.O. Box 7611 
      Washington, D.C. 20044-7611 

Telephone: (202) 305-0204 
Facsimile: (202) 305-0275 
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Brooks Moore 
Matthew B. Donaldson 
U.S. Army Corps of Engineers 
701 San Marco Boulevard 
Jacksonville, Florida 32207 
Tel: (904) 232-1164 
Fax: (904) 232-1954 
Brooks.W.Moore@usace.army.mil 
 
Daniel Inkelas 
U.S. Army Corps of Engineers 
441 G Street, NW 
Washington, D.C. 20314-1000 
Tel: (202) 761-0345 
Fax: (202) 761-1113 
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will be served upon interested counsel via transmission of Notices of Electronic Filing generated 
by CM/ECF. 

By:   /s/ Mark A. Brown                   
Mark A. Brown 
Florida Bar No. 0999504 
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United States Department of Justice 
Environment and Natural Resources 
Division 
Telephone: (202) 305-0204 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

Case Number: 1:14-cv-23632-FAM 

BISCAYNE BAY WATERKEEPER, INC., 
DAN KIPNIS, MIAMI-DADE REEF GUARD 
ASSOCIATION, and TROPICAL AUDUBON 
SOCIETY, 

Plaintiffs/Petitioners, 

vs. 

UNITED STATES ARMY CORPS OF 
ENGINEERS, 

Defendant/Respondent. 

-------------------~/ 

DECLARATION OF TERRI JORDAN-SELLERS 

I, Terri Jordan-Sellers, hereby declare as follows: 

EDUCATION/TRAINING/EXPERIENCE 

1. I am a Senior Biologist of the Corps of Engineers, Jacksonville District, Planning 

Division, Environmental Branch. I obtained a B.S. in Biology and Marine Science (minor in 

Chemistry) from Texas A&M University in 1992 and a M.S. in Environmental Policy from 

American University in 2000. From 1994 to 1995, I worked for the National Marine Fisheries 

Service (NMFS), Southeast Fisheries Science Center, in Miami, Florida, where I served as a 

Fishe1y Biologist. In this capacity, I conducted field sampling studies and observations for large 

pelagic species within the Atlantic Ocean, Gulf of Mexico, and Caribbean, including the 

collection of morphometric and biological data on large pelagic species, endangered/threatened 

sea turtles, and marine mammals. I was also responsible for coordinating research related to 

bottlenose dolphins in Biscayne Bay, Florida. From 1995 to 1997, I worked for the National 

Marine Fisheries Service, Habitat Conservation Division, in Baton Rouge, Louisiana, where I 

served as Fishe1y Biologist. In this capacity, my responsibilities included coordinating and 

formulating comments and reconnnendations to regulatory and construction agencies, identifying 

anticipated impacts to living marine resources and mitigation needed to minimize adverse 

impacts, and researching issues related to living marine resources, specifically habitat protection 

and restoration. From 1997 to 2001, I worked for the National Marine Fisheries Service, Office 
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of Protected Resources, in Silver Sp1ing, Maryland, where I served as a Fishery Biologist. In 
that capacity, m.y responsibilities included implementing Endangered Species Act (ESA) 

programs in accordance with legal requirements and agency regulations and policies. I also 
· served as the Endangered Species Pe1mit Coordinator overseeing the permit program and 

providing guidance to Division and Regional staff on the pennit pi'ocess and streamlining efforts. 

Additionally, I reviewed and evaluated applications for scientific research and enhancement 
under the ESA, as well as prepared permit documentatiou and biological opinions for permit 

issuance for listed species under the ESA. 

2. Since 2001, I have worked for the Anny Corps of Engineers, Jacksonville 

District. Currently, I serve as the Senior Biologist for the Planning Division, Environmental 

Branch. My responsibilities include developing and executing environmental documentation 
(Environmental Impact Statement, Environmental Assessmeuts, and Biological Assessments) 

containing quality ecosystem analysis, with specific focus on federal navigation (new work & 
O&M dredging), stonn damage reduction (shore protection), ecosystem restoration and flood 

risk management projects in Peninsular Flo1ida, Pue1to Rico and the U.S. Virgin Islands. I also 

develop coordination and reporting documentation for resource agencies to ensure compliance 

with statutes & regulations including consultations under the ESA, the Magnuson-Stevens 
Fishery Management Act, the Marine Mammal Protection Act (MMP A), and the Coastal Zone 

Management Act (CZMA). In this capacity, I ensure completeness and technical accuracy of all 
environmental consultation documentation utilizing knowledge of physical, biological, 

environmental and marine sciences. Specific activities which I undertake in my cun-ent capacity 

include: analysis, investigation, reporting, consultation, and repmt writing and input into 
development of Clean Water Act Section 401 water quality certification documentation; lead 

environmental coordination in project plan development and documentation under the National 

Environmental Policy Act; and 1'eview of rlans and specifications. I also serve as a technical 
expert on Agency Technical Review (ATR) teams for the Deep Draft Planning Center of 
Expertise (PCX) and the Ecosystem Restoration PCXs in ATR review of other District<; and 

Divisions. Fu1the1more, I conduct technical review of products received from contractors hired 

to perform surveys and analysis, as well as provide supp01t as an expe1t on estuarine and marine 

ecology to the District and the USA CE Engineering Research and Design Center (ERDC). 

Finally, I serve as the District/regional expert on listed and non-listed mruine mammals and on 

MMPA compliance issues, such as take authorization and the environmental effects of 

underwater blasting. 

3. My recent training includes: USACE Planning Associates Program; Intermediate 
GIS; Department of the Army- Envfromnental Support Tearn Training; Introduction to the 

Migratory Bird Treaty Act; Introduction to GIS; Conflict Management; Coastal Plam1i:ng; 
Fundamentals of Wetlands; Basic Blast Design; Coastal Ecology; Envfronmental Law 
Regulations; Reviewing NEPA Documents; Introduction to Arc View GIS; Intermediate 
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Arc View GIS; NMFS Mentoring Program; Endangered Species Listing and Candidate 

Assessment; and Interagency Consultation for the Endangered Species Act. In October 2012, I 

received the Department of the Army Achievement Medal for Civilian Service. In addition to 

my position with the Army Corps of Engineers, I have served as an adjunct professor for Biology 

and Environmental Science at Jacksonville University, Jacksonville, Florida, since 2002. I am 

cun-ently a member of the Western Dredging Association, the Society of Marine Mannnalogy, 

and the International Sea Turtle Society. 

TEMPORARY AND NATURAL EFFECTS OF SEDIMENTATION IN PROJECT 
AREA: PRE-PROJECT CONDITION 

4. Sediment and sand is a normal functional group component of the Project area 

and was present and observed during the pre-project (i.e. prior to commencement of dredging) 

assessment. The pre-project assessment consisted of four weeks of examination of adjacent 

resources, and qualitative and quantitative data was collected to describe overall dynamics. In the 

outer harbor area of the Project, where dredging work is currently ongoing, the Federal channel 

cuts perpendicularly through a hardbottom environment and two parallel reefs, known as Reef 2 

and Reef3. See Attachment A. Sediment coverage data was taken near these environments 

along the side of the Federal channel. Sediment coverage ranged from 8% to more than 90% on 

the north side (i.e. north of the channel) hardbottom sites and from 5% to approximately 35% on 

the south side (i.e. south of the channel) hardbottom sites. On the north side of Reef 2, baseline 

· sediment coverage ranged from less than 2% to approximately 20%, and on the south side of 

Reef2 baseline sediment coverage was approximately 2%. On the north side of Reef 3, baseline 

sediment coverage was approximately 50%, and on the south side values ranged from 

approximately 2% to 30% (Baseline Reports 2014). 

5. Images collected during the diver survey of Acropora north and south of the 

channel also conducted pre-project revealed conditions of extensive natural sedimentation on and 

adjacent to Acropora and other resources. 2013 Acropora relocation report. Observations made 
by the Corps team were consistent with literature (Blair & Flynn, 1989) suggesting" ... reefs off 

nmihern Dade County are affected by various factors such as runoff from upland sources, 
effluent from northern Biscayne Bay, treated sewage effluent, commercial and recreational 

shipping and fishing, sport diving activities, costal construction and restoration program." 

Observations made by the Corps team also documented a pre-project baseline condition of 

natural sedimentation in the Project area. 1 

1 This documentation included a qualitative and quantitative (including sediment coverage) analysis of the project 
area .. Sediment depth measurements were not taken due to the fact that the high probability of etTOr and incapability 
of accurately replicating the measurement make such measurements scientifically unreliable. Furthermore, sediment 
depth measurements were not required by the DEP permit 
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6. Sediment plays a large role in the functional group matrix for the hardbottom and 
reef systems adjacent to the Miami Harbor. There is significant peer reviewed literature 

discussing burial of reef organisms dming hunicanes and other storm events, as well as natural 
sand wave movements in hardbottom habitats (for example, as seen at the pe1manent monitoring 
site, designated as HBNl ), and demonstrating that species living in this habitat readily adapt to 
large, temporary sediment impulses (Dodge et al 1974, Peters and Pilson 1985, Rice 1984, 
Rogers 1983, Rogers 1990 and Lybolt and Tate 2008). These papers all discuss how varying 
levels of direct and indirect sedimentation, even leading to complete and total burial of the 
resource, may not result in death of the coral colony (Ly bolt and Tate 2008, Rogers 1983, 
Rogers 1990). 

7. During the installation of the chalillel side monitoring sites in September and 
Octobet 2013, scientific divers documented no hardbottom habitat associated with prescribed site 
location HBS4, (Baseline Report, page 5).2 However, this area was documented by Walker et. 
al., 2008 habitat mapping as "scattered rock and coral in sand." 

ENVIRONMENTAL RESOURCE HEALTH: PRE-PROJECT CONDITION 

8. Similar to observations of pre-project nahrral sedimentation on adjacent resources, 
the Corps team also observed varying levels of resource health adjacent to the Project. 
Observations included coral disease symptoms of mottled coloration and necrotic tissues ( 2013 
Baseline Report, page 12, figure Sb) picture of coral with disease and extended polyps), sediment 
stress, polyp extension, fish bites, excess mucus, and partial m011ality of unknown cause (2013 
Baseline Report, page 11, figure Sa). Approximately 800 corals of different species were 
observed for health conditions pre-project, and these observations continued during project 
construction. At sites on the nearshore hardbottom, 37.0% of scleractinian corals exhibited one 
or more of the cited health stress conditions, At sites on Reef 2, 5:3.2% of scleractinian corals 
exhibited one or more of the cited health stress conditions, and 52.3% ofscleractinian corals on 
Reef 3 exhibited one or more of the cited health stress conditions. 

9. Another very large stress factor for all coral species tlu·oughout Florida and the 
Caribbean is thermal stress due to warming oceans. Thermal stress in corals is expressed by a 
phenomenon referred to as "bleaching" where the coral expels the symbiotic zooxanthellae 
(algae that live inside the coral which give the coral their color), making the coral transparent, 
and the white limestone skeleton is visible to the naked eye. Bleaching used to be a rare 
occunence. Since the late 1980s, it has become a much more common event across Fl01ida and 
1hroughout the Caribbean. NMFS noted in the Draft Recovery Plan for Acropora that thermal 

2 The Baseline Report states, "Divers took photos at each location documenting mostly sand, as well as some 
attached algae and gorgonians, a type of soft coral. The buried gorgonians observed during baseline suggested this 
area may experience seasonal burial and expostu"e during certain times of the year, however, pre-project was , 
completely bw·ied in sand with no resources." 
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stress was the #2 threat to the survival of the species across its range. Reasons for increasing 
stress have been tied to increasing water temperatures associated with Global Climate Change. 
A recent paper (Kluffner et al 2014) documents the increasing sea surface temperature (SST) in 
southeast Florida and the resultant increase in bleaching events. Generally, the months of July, 
August and September were shown to have the highest SST and the highest likelihood for coral 
bleaching. 

10. Acorpora cervicornis (A. cervicornis), or "staghom coral,"3 (Acropora 
cervicornis) was listed as "threatened," pursuant to ESA regulations, on May 9, 2006, (71 FR 
26852) based on a status review completed byNMFS in March 2005 (70 FR13151). NMFS 
published a "4d" rnle for these Acropora species on October 29, 2008, (73 FR 64264) providing 
a list of activities that wouldresult in "take" as defined by the ESA. NMFS published a final 
rnle to designate critical habitat for these species on November 26, 2008 (73 FR 72210). On 
December 7, 2012, NMFS proposed that the two species of Acropora already listed under the 
ESA be reclassified from threatened to endangered (77- FR 73219). 

11. On September 4, 2014, NMFS issued a draft Recovery Plan for Acropora species, 
finding that the species' recovery was subject to multiple threats. Despite this finding, NMFS 
published a final rule on September 10, 2014, declining to uplist the Acropora species from 
"threatened'' to "endangered." In so doing, NMFS reasoned that relative population abundance 
and evidence of population expansion did not watTant the species' uplisting. NMFS estimated 
that tens of millions of A. cervicornis colonies existed in the Florida Keys and the Dry Tortugas 
alone. While sepai·ate populations of A. cervicornis may exist throughout the species' range, 
under the ESA, NMFS is unable to list distinct population segments for invertebrate species but, 
rather, must list them. based on the status of the entire species throughout its range. NMFS and 
USFWS published a joint Policy Notice in 1996 spec\fically clarifying this requirement (61 FR 
4722, Feb 7, 1996). While NMFS cannot evaluate an invertebrate species' distinct population 
segments (e.g. SE Florida population of A. cervicornis), NMFS provided a summary of the status 
of known "small pockets of remnant robust populations such as southeast Florida ... " in the final 
listing rnle (2014). Based on NMFS' detennination that tens of millions of colonies of A. 
cervicornis exist in the Dry T01tugas and Florida Keys, in addition to the mapped colonies in 
Dade, Broward and Palm Beach Counties (which are an under-estimate as no county-wide 
surveys have been conducted in any of the three counties) and the remaining colonies mapped 

3 Staghom coral (Acropora cervicornis) is a branching species that occurs throughout the wider Caribbean. 
Staghorn corals have straight or slightly curved, cylindrical branches that look like deer antlers. The species range in 
color from golden yellow to brown, and the growing tips tend to be lighter or lack color. Individual staghom coral 
colonies can reach up to 5 ft (1.5 m) across but may form thickets composed of multiple colonies that are difficult to 
tell apart. Staghom corals are reef-building species that provide important habitat for other reef organisms, and 
other reef-building corals cannot fill the unique structural and ecological role of this coral species (Bruckner 2002a). 
Staghorn coral commonly grows in water ranging from 15 to 65 ft (5-20 m) in depth and rarely in waters to 196 ft 
(60 m) (Davis 1982; Jaap 1984; Jaap et al. 1989; Wells 1933). ln Florida, staghorn coral has been documented 
along the east coast as far north as Pahn Beach County. It occurs in deeper water (50-100 ft/16-30 m) at its 
nmthernmost range (Goldberg 1973; E. Tichenor, Palm Beach County Reef Rescue, pers. comm. to Jennifer Moore, 
NMFS 2008) and is distributed across its depth range (15-100 ft/5-30 m) off Broward and Miami-Dade Counties, 
the Florida Keys, and the Dry Tmtugas (Jaap 1984). 

5 
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throughout the remainder of the species' known habitat, it appears that there are likely hundreds 
of millions of colonies of A. cervicornis tln·oughout its range. It is unlikely, then, that indirect 
effects of localized sedimentation will lead to irreparable harm to the species throughout its 
range. 

DREDGE-RELATED SEDIMENT AND CORAL HEAL TH AT MIAMI HARBOR 

12. The risks and severity of impact from dredging (and other sediment disturbances) 

on corals are primarily related to the intensity, duration, and frequency of exposure to increased 

turbidity and sedimentation. Erftemeijer et al (2012). The sensitivity of a coral reef to dredging 

impacts and its ability to recover depend on the antecedent ecological conditions of the reef, its 

resilience, the ambient conditions normally experienced, and the specific make-up of the coral 

species in the area. Adverse.affects from sedimentation are also less likely to occur in the 

presence of strong oceanographic cunents (Rogers 1990) because sediments are swept off corals. 

The influence of the relatively strong Gulf Stream in the Project area is likely to reduce any 

permanent adverse affects from sedimentation. 

13. A review of U.S. Enviromnental Protection Agency (USEPA) monitoring reports 

for disposal plumes at the Port of Miami's Offshore Dredge Material Disposal Site (ODMDS), 

which occurred during the Miami Harbor Phase II Project (2005-2006) mapped the plumes' 

travel time and sediment concentration after disposal. USEP A (2008) found that, at the time of 

initial disposal (1 minute post disposal) in the water column, sedimentation levels (surface TSS) 

concentration ranged from 34 to 77 mg/I. Despite being visually spectacular ( especially by being 

distinguishable in color from ambient ocean water), the sediment load carried by such turbidity 

plumes is minimal. As the plume ages it is subject to a cascade of processes which result in a 

significant diffusion and dispersion as the plume mixes with ocean currents (Bloetscher et al. 

2012). Little suppmiing evidence exists for increased rates of sediment accumulation at reef 

sites within or near these turbid plumes (CSA 1981, CSA 2007). The scientific literature does 

not suppo1i that higher turbidity values correlate to higher sedimentation rates on adjacent 

habitats. There is no direct conelation between turbidity and sedimentation rates, or between 

turbidity and total suspended solids that can be uniformly applied across differing projects 

(Davies-Colley and Smith 2001; Clarke and Wilber 2008). 

14. A review of the monitoring from the Pmi Everglades channel widening and 

deepening from 1980-1981 continues this trend in showing little to no effect of dredging 

operations on corals adjacent to dredging areas (CSA 1981). Similarly, the outer entrance 

channel of Miami Harbor was deepened as recently as 1993 (Phase I), using similar dredging 

methods as cmTently in operation. As little as seven years following completion of this 1993 

dredging (which consisted of deepening and widening the channel as it then-existed), coral and 

hardbottom communities adjacent to the widened and deepened channel show diverse species of 

coverage (USACE 2001 Baseline Repmi, p. 21). 

6 



Case 1:14-cv-23632-FAM   Document 17-15   Entered on FLSD Docket 10/20/2014   Page 8 of 29

RX 81 (B) 
Page 8 of 29

15. Depending on the mode of fertilization, coral larvae ( called planulae) undergo 

development either mostly within the mother colony (brooders) or outside in the ocean 
(broadcast spawners). In either mode oflarval development, planula larvae presumably 
experience considerable mmiality ( up to 90% or more) from predation or other factors prior to 
settlement and metamorphosis. Such mmiality cannot be directly observed but is inferred from 
the large amount of eggs and sperm spawned versus the much smaller number of recruits 
observed later. "Settlement of staghom larvae is rarely detected in coral recruitment studies" 
(NMFS 2014 Port Everglades BO). The allegation by the Florida Depaiiment of Environmental 
Protection (DEP) Field Trip Repmi (DEP July 2014), discussed in more detail below, that the 
Project has caused direct decrease in coral laivae due to sedimentation is not suppmied by 

prevailing scientific literature and lacks suppmiing documentation. In fact, in its 2011 
Biological Opinion, NMFS even suggests that sediments and sediment production may have no 
negative impact on coral growth.4 

16. During baseline (pre-project) survey of conditions, it was obse1ved that along the 
offshore habitats crustose, turf, and bare space (CTB) was the dominant benthos (meaning, the 

living environment of the lowest level of a body of water) occupier. Since compliance 
monitoring during construction began, project monitoring has revealed that sand ( or sediment) 
became the predominant category across sites adjacent to active dredging. However, as the 
dredging has progressed throughout locations, monitored sites are also showing sand recession. 
These observations are consistent with anticipated impacts, confirming the temporary nature of 
Project influence (Weekly Coral Stress Monitoring Reports -Appendix A, Weekly Functional 

Group Analysis). 5 

17. The presence of sediment depth in ephemeral hardbottom habitat is not indicative 
of an effect of dredging. Rather, variable sediment depth in this habitat is precisely what is 
anticipated in a hardbottom habitat subject to oscillation between periodic sediment 

4 NMFS reasons, "In addition to the amount of sedimentation, the source of sediments can affect coral growth. In a 
study of three sites in Puerto Rico, Torres (2001) found that low-density coral skeleton growth was c01Telated with 
increased resuspended sediment rates and greater percentage composition oftenigenous sediment. In sites with 
higher carbonate percentages and c01responding low percentages ofterrigenous sediments, growth rates were 
higher. This suggests that resuspension of sediments and sediment production within the reef environment does not 
necessarily have a negative impact on coral growth while sediments from terrestrial sources increase the probability 
that coral growth will decrease, possibly because terrigenous sediments do not contain minerals that corals need to 
grow(T01Tes2001)."p.19. 
5 This observation is consistent with the Corps' Final EIS which anticipated that "[i]ndirect impacts to dredging 
hardbottom/reef habitat may include temporary changes in adjacent habitats. In particular, hardbottom/reef habitats 
just outside the Entrance Channel and seaward to the Outer Entrance Channel may be affected. Potential indirect 
impacts may include the resuspension and deposition of sediments on nearby coral reef assemblages, although hard 
coral cover is typically <IO percent." Section 4.4.3. 
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accumulations and hardbottom exposure. Sandy areas between sporadic hardbottom exposures 
are quite extensive and likely of varying depths. 

ADAPTIVE MANAGEMENT STRATEGIES 

18. On the basis of information provided in prevailing scientific literature, the 

observations made and data collected during the baseline studies, and coordination with 

appropriate state and Federal regulating agencies, the Corps designed the Project to be minimally 

impactful to protected species. State permit conditions were incorporated into the construction 

contract, and the Corps' contractor, Great Lakes Dredge and Dock Co. (GLDD), initiated 

construction in November 2013 with certain anticipated adaptive management strategies in place. 

Initial dredge work was carried out using with a hopper dredge ( a type of dredge that uses 

suction to remove loose sediments from the seabed) to remove top sediment layers above the 

rocky floor in the Federal channel. Current dredge work uses cutter-head suction dredging, 

which consists of a multiblade excavator rotating around a suction intake that looks similar to an 

eggbeater around a vacuum pipe. The eggbeater cuts into the ocean floor, while the vacuum 

sucks up the sediment material as well as water. This water and sediment mixture is refe1Ted to 

_ as "slurry" and is pumped off the ocean floor and through a pipeline into an apparatus behind the 

dredge called a spider barge ( called this due to its many pipes branching off of the main pipe, 

resembling a spider).The purpose of the spider barge is to distribute the slurry into vessels called 

"scows" and allows for continuous dredging operation. As the slurry is pumped into the scows, 

the scows act as settling ponds with weirs which separate the sediment material and water, by 

discharging the clarified water tlu·ough skinuners by gravity, in a process known as "decanting" 

or overflowing. When full of sediment material, the scows then travel to and dump the sediment 

into an approved dumping site, referred to as an offshore dredge material disposal site 

(ODMDS), so that it will not impact environmental resources nearby the Project area. To ensure 

that the turbidity, or suspended sediment in water, is in compliance with the water standards set 

forth in the Corps' state water permit, turbidity monitoring stations were established that 

generate reports every four hours for locations that have the highest turbidity concentration. 

Before and after the adaptive monitoring measures, discussed in more detail below, the Corps 

has only exceeded the turbidity standards for its state permit twice, both while dredging in 

between the jetties (i.e. away from reef habitat) on an inflowing tide, thus triggering the turbidity 

standard of the Outstanding Florida Water, which is lower than the state standard for offshore 
dredging. 

19. Envirornnental monitoring during construction is required in the state pe1mit, in 

part, to identify potential environmental concerns and allow the Corps to avoid and/or minimize 

any pe1manent impacts which may be attributed to the Project. Though the Corps discussed the 

possibility of near-channel sedimentation in its Final Envirornnental Impact Statement, the full 

extent of those impacts, if any, could not be precisely calculated prior to commencement of 
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construction. The Corps and GLDD have at all times complied with terms and conditions of the 
state permit, us amended, and NMFS' 2011 Biological Opinion. However, as required by the 

permit and for the protection ofhardbottom habitat and environmental resources within the 

Project area, GLDD has proactively implemented adaptive management measures to reduce the 

possibility or extent of impacts throughout the duration of construction. Imp01tant adaptive 

management measures include: 

a. Elimination of "green valves." "Green valves" are a dredge scow 

decanting system designed to reduce air diffusion into decrui.ted overflow to reduce 

turbidity within the water column. The employment and use of green valves were utilized 
when the dredge Texas began work, during the January and eaTly February 2014 time 

frame, and discontinued upon evaluation and determination by the Corps that, although 

the method may reduce smface turbidity, it also seems to enhance translocation of 
suspended solids (within the decanted dredge water) to the benthos. The green valves 
were developed by GLDD after the Miami Harbor Phase II Project in 2005-2006. 

b. Suspension of spider barge activity. Spider barge activity ceased from 

Febrnary 9, 2014, to March 6, 2014 to allow time for the southern hard bottom sites to 
recover from scow filling activity. Duling this time pe_riod the dredge Texas conducted 

rock chopping operations. In order to reduce sedimentation issues found during weekly 
reporting, the hopper dredge operated with little or no overflow for significant periods of 

time prior to its departure on July 3, 2014. This resulted in no additional contribution to 

turbidity and sedimentation from these operations. 

c. Use of additional scows. Additional scows were brought into rotation to 

reduce the overflow time and reduce turbidity and semmentation. These are documented 
in the weekly compliance monitoring repolis. Specifically, in week 39, language was 

added to the repolt to indicate that "[a]n additional tug and scow were added to the scow 

package to allow the Spider Barge to load scows with minimal to no overflow to help 

reduce possible sedimentation and turbidtty." Each of the scows has a capacity of 

approximately 9,000 cubic yards. The number of scows that can be utilized in the 
rotation is also dependent on their availability due to periodic maintenance/repair 

requirements. 

d. Reduced overflow times. The contractor reduced overflow times during 

each scow load by changing scows as soon as the next empty scow returned from the 

ODMDS. As overflow is minimized, the total amount of cubic yards per scow load is 

decreased. While this results in ineffective filling of the barges to capacity, resulting in 

increased costs associated with inefficiency and increased tug fuel consumption, it also 
further reduces turbidity and sedimentation near the Project. Operations at the Project 
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from January 2014 through April 2014 showed an average of approximately 2,000 cubic 
yards per load ( cy/load). From April through July, overflow of the scows was further 
minimized as an adaptive management strategy to reduce potential sedimentation on 

adjacent resources which yielded approximately 1,500 cy/load. Fmiher reduction in 
overflow from August tln·ough September 2014 shows production was further decreased 
to approximately 1,380 cy/load. From September 8 to October 6, 2014, scow loading 
was again reduced to an average of 631 cy/load. 

e. Reduced cutting speed. In order to reduce the amount of water pumped 
into the scows, GLDD reduced cutting speed, which has the effect of creating a lower 
water to sediment ratio slurry. Reducing the amount of water to be decanted from the 

scow, in turn, results in a lower likelihood of water with fine sediment matter being 
reintroduced into the water, minimizing both turbidity and the volume of sediment matter 
that may ultimately settle on the ocean floor. 

20. Since construction commenced, GLDD employed "adaptive management 

strategies" in immediate response to data gathered in the field and has continued to adopt 
adaptive management strategies to ensure minimal impact to adjacent resources. The dredge has 
been relocated several times to Emit the immediate impacts to adjacent habitat between material 
preparation in Cut 3 and material removal in Cut 2 with the spider barge and scows. This 
information is documented in the weekly compliance monitoring reports and reflects the 
extensive steps talrnn during construction to minimize environmental effects. These weekly 
monitoring reports indicate that the measures taken to date have significantly reduced 

sedimentation levels in areas adjacent to active dredging. See Attachment B. 

21. The Corps continues to explore additional operational methods to immediately 
respond to potential event driven sedimentation following discovery. 

EVALUATION OF PROJECT EFFECT 

22. Both DEP and the Miami -Dade County Department of Environmental Resources 
Management (DERM) recently conducted project site surveys, recorded observations, and 

subsequently produced reports related to coral impact and general benthic resource health. 
DERM conducted its surveys on July 8, 2014and presented its findings on July 28, 2014 in a 
report entitled "US Army Corps of Engineers' Port of Miami Deepening Project Report on 
Opp01iunistic Hardbottorn/Reefinspections-July 2014" (DERM Report). Concerned regarding 
the extent of Project-related sedimentation impact within the Project area, DEP conducted a field 
survey in late July 2014 and presented its findings to the Corps on August 18, 2014, in a 
document entitled, "Field notes on impact assessment in Miami Harbor Phase III Federal 
Channel Expansion Permit# 0305721-001-BI" (DEP Field Notes). Both reports alleged that 
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observed sedimentation, as well as any and all health impediments to corals, sponges, octocorals, 
and other enviromnental resources, are directly attributable to the Project. However, the repmis 
are subjective and draw conclusions based upon surveys conducted over two to three days with 
no pre-condition visits or baseline data collection against which to compare. In general, neither 
the DERM Report nor the DEP Field Notes. accurately represent potential Project effects. 

23. As an example, the DERM report alleges that "[t]urf algae was visible on 

hardbottom . . . Light dusting and moderate sedimentation was observed on hardbottom ... 
Swollen polyps of M cavernosa colonies observed ... Light sediment dusting observed on 
Cliona varians ... mucus production ofporites asteroids colonies observed." The fact that turf 

algae was visible in some areas conflicts with another allegation that these same areas also 
reflect moderate levels of sedimentation because the two cannot coexist on the same substrate. 
The preferred habitat for the encrusting and boring sponge Cliona varians is areas that have 
naturally high-levels of sedimentation. Descriptions of this sponge include "often patily covered 
by sediment" (NOV A). 

24. The fact that there is a minor dusting of sediment on C. varians is not surprising 
given the naturally high levels of natural sedimentation in this area. Many sponge species 
(including clionids) are found living in these habitats specifically because they use the available 
sediments for nutrition and structural stability (Cerrano et al., 2007). Clionid sponges can also 

outcompete other organisms that cannot normally tolerate these adverse conditions (Rutzler 
2002). Thus, using this species as a proxy for dredge related sediments impacts seems to be 
misplaced and off-tat·get. 

25. In many ofDERM's observations, it is impossible to know whether the sediment 
identified on the coral surface is from settlement out of the water column or from the bioerosion 
of the skeleton from above, such as an actively bioeroding boring sponge, Cliona delitrix. 
Acquisition of coral stress data on colonies not previously integrated into the monitoring 

program does not allow for accurate assessment of their pre-project condition as it relates to their 
current condition. Without this temporal sequence, a comment such as "the coral has swollen 
polyps due to dredging" has no basis in scientific fact and is merely speculative. 

26. Similarly, the DEP Field Notes make reference to sediment creating anoxic 
(without oxygen) conditions when no data or laboratory tests regarding oxygen content of the 
sediment were collected during the field visits, and the author simultaneously notes that benthic 
infauna (animals that live in the sediment) had created burrows through the sediment. These 
conclusions are contradictory in that benthic infauna cannot survive in anoxic conditions. DEP's 

Field Notes also make the assumption that coral colonies showing dead areas are directly 
attributable to the dredging whereas precproject baseline data made note of previously dead areas 
on many of the corals in the Project area. Further, the DEP Field Notes identify sediment depths 
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up to 5.5 inches and suggest that these depths are fully attributable to Project dredging. 
However, lacking baseline data, there is no indication regarding the level of sediment depth that 
existed pre-project or how this depth might have varied over the course of construction due to 

natural effects. 6 

27. Partial mortality of resources observed and reported by FDEP and DERM can be 
related to a number of factors, including disease, predation, sedimentation, or combinations of 

these factors. Because their observations are not compared to previously collected or assessed• 
data, the conclusions drawn in these reports are based solely on speculation drawn from isolated 

qualitative data. Based on the natural conditions in the Project area, discussed above, and the 
lack of comparative data utilized in these reports, I conclude the determinations reached in these 
reports lack adequate scientific support. 

28. On the other hand, the Corps' baseline surveys and weekly project monitoring 
studies and reports, which have been conducted before and throughout construction, remain the 

best and most comprehensive record ofbenthic community dynamics, structure, and record of 
potential Project effects. Such monitoring efforts include. thousands of hours of diving in the 
Project area, thousands of still photographs, and hundreds hours of high definition video of the 
Project area. As previously discussed, considerable sedimentation existed in the Project area 

pre-dredging, as did substantial coral health stress indicators of natural causes. 

29. In addition to the weekly monitoring reports, the Corps has recently carried out a 
sedimentation delineation effort for the nearshore hardbottom habitat and four A. cervicornis

specific surveys (a fifth survey is ongoing) since mid-August 2014. The scope of these surveys 
were coordinated with NMFS and modified based on input from NMFS' scientific research staff. 
The surveys collected data from permanently marked A. cervicomis colonies at sites both north 
and south of the channel within the Project area, but also from control sites located 
approximately 5 miles north of the Project which are not affected by the localized Project-related 

sedimentation. Throughout all surveys, coral stress indicators at the south channel sites and 
control sites were comparable. Coral stress indicators at the north channel site was higher during 
the first survey but were comparable to the south channel and control sites in the subsequent 
surveys. These observations, coupled with current water temperature data, indicate that the 
predominant influencing stress factor has been thermal stress rather than sedimentation. 

30. The Corps' planned methodology for monitoring will continue to assess the health 
of adjacent resources and conclude if permanent impacts occur. Patt of this long term 
assessment of permanent impact includes a delineation of sedimentation. The delineation is a 
mapping of the presence/absence of the clay-like material based on visual observation of the 
scientific dive team on the day(s) of the investigations. Discussions and presentation of data in 

6 Even ifDEP had such data, sediment depth measurements are scientifically unreliable. See fu. I. 
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the weekly compliance monitoring reports clearly indicates that the sedimentation and coral 

stress are variable. A number of environmental factors influence the marine habitats adjacent to 

the Project area. As with any data collection effort in a dynamic system, conditions change over 

time. The report documented the presence /absence of the clay-like material based on visual 

observation of the scientific dive team on the day(s) of the investigations. Monitoring of the 

established stations clearly demonstrates a highly variable habitat, over which physical (waves, 

cunents, etc.) and biological (i.e. fauna! and infauna!) influences manipulate the habitat on a 

continual basis. At one time, all monitoring sites in the nearshore zone were covered in the clay

like material. The delineation report, however, documents this was a temporary effect, as the 

material has not persisted at many channel-side sites. Natural physical and biological processes 

have incorporated the material into the background sediment through bioturbation (biological 

movement of sediment by animals, e.g. burrowing animals) from infauna. The weekly 

monitoring repotis document an effect on the hardbottom community through time at specific 

sites. The repetitive monitoring of sites during construction has shown these effects are 

temporary in nature, .with the exception of some pmiial mmiality of non-Acroporid hard corals, 

which has been documented by the Project monitoring team. Nonetheless, the Corps and NMFS 

have coordinated to immediately address potential impacts to A. cervicornis resulting from 

Project-related sedimentation by fragmenting known A. cervicornis colonies in the Project area 

and relocating the fragments to a nursery maintained by the University of Miami. Acropora 
cervicornis is an extremely fast-growing branching coral with very high annual productivity 

rates. In addition to having prolific growth, the species benefits from "high fragment 

survivorship coupled by the pruning vigor experienced by the parent colonies by fragmentation ... 

Donor colonies that have lost up to 95% of their tissue and skeleton through fragmentation and 

still have enhanced growth and recovery." (Lirman et al 2014). Therefore, the Corps anticipates 

that this fragmentation and relocation effoti will have a high probability of success and will 

contribute to the overall health of A. cervicornis in the Project area. 

31. The fact that historic monitoring activities have documented sedimentation that is 

not now present is a testament to the variability of the habitat and changing environn1ental 

conditions at these monitoring sites and the importance in the weekly compliance monitoring 

program to detect such changes. These observations are consistent with the impacts anticipated 

in the original Final Enviroll11lental Impact Statement for the Project and with historic 

observations detailed in prevailing scientific literature. Additionally, neither the DERM nor DEP 

Reports demonstrate any quantifiable link between the dredging work and the current depths of 

sedimentation observed in the Project area. Coupled with the high variability of the benthic 

environment in the Project area, the adaptive management measures employed by GLDD during 

construction have effectively eliminated the potential for long-term impact to Acropora coral due 

to Project-related sedimentation. Even if greater than anticipated sedimentation has already 

occurred, it is unlikely that, due to these adaptive management measures, continued dredging 

will result in appreciable additional sedimentation loads. It is my professional opinion then that 
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- given natural processes, the relative abundance of the species thrnughout its range, the 

employment of adaptive management measures, and the joint eff01ts by the Corps and NMFS to 
fragment and remove remaining Acropora corals in the Project area - impacts to protected 

Acropm·a corals will not significantly exceed those originally contemplated and coordinated with 

state and Federal resource agencies and will not result in an unauthorized incidental take of the 

species nor adversely affect its critical habitat. 

Pursuant to 28 U.S.C. § 1846, I declare under penalty of perjury that the foregoing is t111e 
and coirect to the best of my knowledge, information and belief . 

. ,,, ff O.__ 
Executed this cO · day of October, 2014. 

/; ' 

Ten· ordan-Sellers 
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Comparison of Controls vs Channel Stations 

Shows: Channel stations generally have higher sedimentation rates regardless of proximity to dredging activity. 
Conclusion: When comparing controls to channel stations, differences in sedimentation cannot solely be attributed to proximity 
to dredging since much of the sedimentation experienced at channel stations is a result of the local current and bathymetry 
that are uni ue to each channel sam lin location. 
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Sedimentation Rate Assessment HB South Stations 

HBN2-CR HBN3-CP Production Rate 
> #230 < #230 Total > #230 < #230 Total LIT 

Timeframe (g/day) (g/day) (g/day) (g/day) (g/day) (g/day) Texas Hopper 

Nov-Jan 2.7 0.9 3.6 3.6 1.0 4.6 5,278 2,706 
Feb-Apr 2.9 0.5 3.4 2.1 0.8 2.9 2,253 
May-July 1.1 0.2 1.3 1.4 0.3 1.8 1,269 681 

Note: HBN1-CR was buried by sedimentation prior to the initiation of dredging in November. No data collected 
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Sedimentation Analysis: HB South Stations 

HBS1 HBS2 Production Rate 
> #230 < #230 Total > #230 < #230 Total 

Timeframe (g/day) (g/day) (g/day) (g/day) (g/day) (g/day) Texas LIT Hopper 

Nov-Jan 1.4 0.8 2.2 2.0 1.0 3.0 5,278 2,706 
Feb 2,612 
Feb-Apr 0.7 0.4 1.1 1.0 0.4 1.4 2,253 
May-July 1,269 681 

HBS3 HBS4 Production Rate 
> #230 < #230 Total > #230 < #230 Total 

Timeframe (g/day) (g/day) (g/day) (g/day) (g/day) (g/day) Texas LIT Hopper 

Nov-Jan 1.0 1.0 2.0 1.6 1.1 2.7 5,278 2,706 
Feb 1.5 1.7 3.2 1.1 0.8 1.9 2,612 
Feb-Apr 0.7 0.8 1.5 2,253 
May-July 0.4 0.4 0.8 0.7 0.4 1.1 1,269 681 
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Sedimentation Rates decreased from November to May/June.  This is likely because:
1.  Naturally occuring redistribution of loose bottom sediments appears to vary seasonally and by proximity to 
 channel and shoreline.   
2.  Sedimentation data likely indicates higher sedimentation in winter months when compared to summer
months regardless of proximity to dredging activity.
3.  Stations located north of the channel entrance are subject to natural sand bypassing process.
4. Contractor reduced overflow which coincides with reduced sedimentation rate.
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Cut 1 Stations 
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Comparison: Dredge period (December, June) to non-dredge period (February-May). 

Timeframe R2S1-RR R2S2-LR 
> #230 < #230 Total > #230 < #230 Total 
(g/day) (g/day) (g/day) (g/day) (g/day) (g/day) 

December 0.87 0.93 1.80 0.49 0.49 0.98 
June 0.00 0.06 0.06 0.15 0.65 0.8 
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.
DECLARATION OF CHRISTOPER POMFRET

I, Christopher Pomfret, state that I have personal knowledge of the facts set forth in this 

Declaration and hereby declare as follows:

1. I am a Project Manager for Great Lakes Dredge & Dock Company, LLC (“GLDD”),

currently assigned to the Miami Harbor Phase 3 Project (the “Project”). I have worked at GLDD 

for over 23 years since joining the company as a Field Engineer in 1990. I have served in various 

capacities in the domestic and international divisions of GLDD, including as a Project Engineer, 

Quality Control Manager, Estimator, and Contracts Manager. In my career at GLDD, I estimate 

that I have worked on over 100 projects.

2. As Project Manager, I am the senior on-site GLDD representative and responsible for 

managing the entire Project. I am familiar with GLDD’s progress on the Project and its 

compliance with the permit requirements.  I also have been extensively involved with GLDD’s 

efforts to enact best practices in an effort to reduce environmental impact to the Project area and 

surrounding natural resources and to engage in adaptive management practices when permit 

limitations are approached.

3. In May 2013, the U.S. Army Corps of Engineers (“Corps”) awarded GLDD an initial 

$122 million contract and subsequently awarded two options in early 2014 for an additional $83

million to fully complete the dredging project. With options, this deepening project is the single 

largest dredging contract ever awarded by the Corps in United States history.

4. The Project was designed to deepen the Miami Harbor to minus 50-52 feet, including 

excavation of the offshore entrance channel to the port and deepening of the inner channels, 

which is necessary to provide access to the Port’s berthing areas.  The deepening will allow the 
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port to accommodate the next generation of post-Panamax vessels that will transport cargo 

through the expanded Panama Canal.

5. Great Lakes has utilized four different dredges on the project, including the hopper 

dredges Terrapin Island and Liberty Island, the cutter suction dredge Texas, and the clamshell 

dredge No. 55. In addition to the dredges, the GLDD fleet at the project site consists of a spider 

barge and seven scows1 as well as numerous survey and project support vessels. GLDD employs 

more than 125 employees on the project. GLDD works under a bargaining agreement with the 

local Operating Engineers Union to provide union crews for our specialized equipment. GLDD 

directly supports four or five Miami hotel chains with thousands of dollars a month in revenue 

for temporary housing and conference room facilities. In addition, GLDD rents dozens of 

apartments and rental houses for its mobile workforce.  That workforce, in turn, supports the 

local economy through each employee’s discretionary, personal spending.

6. GLDD employs over 35 subcontractors, service providers and vendors and has spent 

millions in revenue on the project to-date in support of local businesses. These dozens of local 

businesses that would be affected by a shutdown of the Project, include several small businesses, 

include tug and barge providers, port service contractors, welding services, crane services, 

trucking and transportation services, such as:

Marinas:
- MIA Marina
- Sea Isle Marina
- Hurricane Cove Marina

Port Services:
- TF Marine
- PortMiami

Tug Towing and Barge Services:
- Inland Marine
- Mobro Marine

Crane/Derrick and Dock Services: 
- Ebsary Foundation
- Georges Crane

1 A scow is a large flatbottom boat with square ends used to transport bulk materials, 
such as sands dredged.  (www.thefreedictionary.com)
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Diving Services:
- Industrial Divers

Security Services:
- American Guard

Line and Rigging:
- Miami Cordage

Marine Surveyors:
- McCrory & Associates

Heavy Equipment Rental: 
- Pantropic & Ring Power 

Caterpillar
- United Rentals

7. GLDD also employs specialized environmental subcontractors Tetra Tech, Dial Cordy & 

Associates and CSA Ocean Sciences2, which were on site at the outset of the project to conduct

scientific dives and resource surveys of the area prior to the start of dredging operations. These 

dives and surveys established baselines for the project, examined coral colonies in the work zone 

and developed plans for the construction of the Julia Tuttle sea grass bed, north of the dredging 

site. The work of the environmental subcontractors has continued in relocating over 1000 corals 

to date from the dredge footprint, constructing over 9 acres of artificial reef, constructing over 

sixteen acres of seagrass habitat, and monitoring the coral reef and seagrass habitats. In total, the 

financial portion of the contract sum dedicated to supporting environmental mitigation activities 

equals tens of millions of dollars.

8. As of October 10, 2014, GLDD has been on-site for over fifteen months. GLDD has 

removed approximately 2.94 million cubic yards of material. Approximately 291,000 cubic yards 

of material remain in the outer channel, which GLDD expects will take between 24 and 29

dredge days to remove. After this material is removed, operations in the outer channel will be 

complete and GLDD will move on to complete the dredging of the inner channel and berths.

2 These subcontractors, in turn, also employ additional service providers (including small 
businesses) and vendors in support of their project activities.
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GLDD has engaged in numerous best practice techniques and implemented adaptive 

management strategies to minimize environmental impact, including but not limited to the 

following:

a. Coral was removed from the outer channel prior to dredging in that area.

b. GLDD does not anchor outside the channel to protect resources that would be 

damaged by dredge anchor placement and dredge anchor drags. 

c. Following removal of the permit-authorized coral, the Project team contacted area 

environmental and institutional groups who were permitted to remove additional coral

and other species that were smaller than the size class required to be relocated by the 

regulatory agencies, or that were within the channel alignment and considered exempt.

d. Survey transects were installed in hard bottom locations, seagrass habitats and 

coral habitats and are monitored by scientific divers. Forty-five transects measuring 20 

meters in length were installed to monitor Reef 2, Reef 3 and the hard bottom. Twenty-

four transects measuring 200 meters in length were installed to monitor the seagrass 

habitats. Control sites located away from the Project site are also monitored for 

comparison purposes.

e. Due to the capabilities of GLDD’s world class hydraulic dredging equipment, 

GLDD does not anticipate having to blast during the remaining portion of the Project. 

GLDD believes it is the only U.S. competitor with the capability to dredge the Project 

requirements without blasting.

f. Water quality and turbidity readings are taken every four hours. To date over 

9000 samples have been collected with only 4 exceedances since the project started.

Case 1:14-cv-23632-FAM   Document 17-17   Entered on FLSD Docket 10/20/2014   Page 5 of 7

RX 81 (C) 
Page 5 of 7



- 5 -

9. When water quality readings approach the mandated limits, GLDD engages in the 

following adaptive management techniques, each implemented in a progressive manner to 

attempt reduction of sedimentation:

a. Cutter head rotations per minute (“RPMs”) are reduced.

b. Scow overflow time is reduced. 

c. Overflow is eliminated on scows at the Spider Barge.

d. The dredge is moved to a new location.

e. The dredge is shut down until currents or other factors allow water quality to 

improve.

10. GLDD also uses wide funnel skimmers on the scows that can be hydraulically opened 

and closed to allow GLDD to adjust the amount of ponded water and overflow to each skimmer. 

11. On a weekly basis, GLDD is in contact with the Corps and the FDEP to discuss the best 

practices and adaptive management techniques implemented on the Project. On a daily basis ITS,

the turbidity monitoring subcontractor, is in contact with the environmental manager and quality 

control staff to communicate issues associated with any elevated compliance readings or higher 

than usual back ground readings to allow project staff to adapt to material changes or natural 

elements that effect turbidity. Any issues are elevated to the Corps and FDEP within 12 hours 

through notification by the environmental manager directly to the Corps and FDEP.

12. The adaptive management techniques that will be used to complete the project will not 

result in increased sedimentation. 

13. In my over 23 years of experience at GLDD and in the over 100 dredging projects of 

which I have been a part, I have never been involved with a foreign or domestic dredging project 
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that utilized such a wide rangeof procedures to scientifically monitor environmental impacts or 

to reduce and mitigate environmental impact. 

14.If the Project is suspended, GLDD is obligated to mitigate any continuing project 

expenses. As a result, GLDD will lay-off all non-essential personnel and subcontractors. I 

estimate that no less than 60GLDD employees would be laid off as well as 40subcontractor 

employees. These employees will be sent home.

15.In the event of a lengthy suspension, the Corps may cancel the Project.In that event, the 

Project would need to be re-bid in order to be completed. There are several other deepening 

projects scheduled for completion over the next five years, including Savannah Harbor, 

Jacksonville Harbor, Charleston Harbor and Port Everglades (all of which will compete with 

PortMiami for Panamax container ships). Depending on the length of the suspension, there is no 

guarantee that GLDD will be available to complete the work utilizing its state-of-the-art cutter 

suction dredges --which eliminate the need for blasting on the Project.  In addition, depending 

on the availability of the U.S. dredging fleet, fuel prices, additional environmental restrictions 

and other factors,thecostofthe Projectmay increase. 

16.Pursuant to 28 U.S.C. §1746, I declare under penalty of perjury that the foregoing is true 

and correct.

Executed on October 16, 2014

__________________________________________________
Christopher Pomfret
Project Manager
Great Lakes Dredge & Dock Company, LLC

4838-8865-7695, v.  1

Christopher Pomfret
Digitally signed by Christopher Pomfret 
DN: cn=Christopher Pomfret, o=Great Lakes Dredge Dock Co LLC, 
ou=Project Manager, email=cpomfret@gldd.com, c=US 
Date: 2014.10.16 17:45:00 -04'00'
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Plaintiff, 
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U.S. ARMY CORPS OF ENGINEERS’ STATEMENT OF MATERIAL FACTS  
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

 

 

The Court stated that “[j]udicial review in this action is not limited to any administrative record.” 

D.E. 123 at 1. Nevertheless, the U.S. Army Corps of Engineers (“Corps”) respectfully notes that where, 

as here, the Court is reviewing Endangered Species Act (“ESA”) claims concerning a federal agency 

action that has been subject to consultation under Section 7 of the ESA, 16 U.S.C. § 1536, such claims 

are reviewed based on the agency’s administrative record, D.E. 77, 125, 128, under the Administrative 

Procedure Act (“APA”)’s “arbitrary and capricious” standard of review. Fund for Animals v. Rice, 85 

F.3d 535, 541 (11th Cir. 1996).  

Accordingly, judicial review of federal agency actions under the APA does not call for this Court 

to make factual findings on the merits or to determine the existence of genuine issues of disputed 

material facts on summary judgment. The Corps, however, recognizes that a statement of facts may 

assist the Court to highlight significant portions of an extensive administrative record. Thus, pursuant 

to Local Rule 56.1(a) and the Court’s August 17, 2016 Scheduling Order (ECF No. 123), the Corps 

submits the following Statement of Material Facts.  

 

[Remainder of page intentionally left blank] 

 

Case 1:14-cv-23632-FAM   Document 138   Entered on FLSD Docket 11/14/2016   Page 1 of 18

RX 81 (D) 
Page 1 of 18



                   

 
 
Biscayne Bay Waterkeeper v. U.S. Army Corps of Engineers,  
The Corps’ Statement of Mat. Facts 2 
 
  

 

1. The Corps: The United States Army Corps of Engineers is a component of the Department of 

the Army charged with delivering water resource-related engineering solutions throughout the United 

States and worldwide. The Corps is the largest and most sophisticated civil engineering organization 

in the world. Comprised of over 37,000 dedicated civilians and soldiers, the Corps operates as an 

integrated organization, leveraging the education, expertise, and experience of its staff to deliver the 

highest quality engineering and environmental services for some of the nation’s most complex and 

challenging infrastructure projects.  

2. The Project: Enacted on November 9, 2007, Section 1001(17) of the Water Resources 

Development Act of 2007, H.R. 1495, authorized Phase III of the deepening and widening of Miami 

Harbor (“Project”). Supp2AR 23793; D.E. 17-2 (Summa Decl.) ¶ 5. The Project includes widening and 

deepening portions of the Federal channel from 42 feet to 50 feet in the inner channel, and 44 feet to 

52 feet in the outer entrance channel to accommodate larger vessels that will now be able to sail through 

the expanded Panama Canal. See AR 9096; Summa Decl. ¶ 5. As a result of the public coordination 

process, the Corps modified the Project proposal to reduce environmental impacts by restoring seagrass 

beds and creating artificial reefs while also increasing navigation safety. AR 9128-300. After notice 

and comment, the Corps issued a Record of Decision on May 22, 2006. AR 10023.  

3. Prior Lawsuit: In 2012, Dan Kipnis, Tropical Audubon Society, and Biscayne Bay Waterkeeper, 

represented by Attorney Jim Porter, entered a settlement agreement with the Corps, Miami-Dade 

County, and the Florida Department of Environmental Protection (“DEP”) resolving a challenge to a 

permit issued by DEP concerning the Project. See Tropical Audubon Soc’y v. U.S. Army Corps of 

Eng’rs, DOAH Case No. 11-6242/OGC Case No. 11-1319 at 7, D.E. 47-1. These Plaintiffs agreed to 

“waive and release any current or future challenges, appeals, and/or objections to the Project,” the 

Permit, or the Settlement Agreement. D.E. 47-1 at 10-11 (¶ 4.1). In exchange, Tropical Audubon 

Society and Biscayne Bay Waterkeeper received $50,000 each, the County of Miami-Dade donated 

$1.31 million to an environmental trust, and the DEP Permit was revised to add significant 

environmental mitigation measures. See 47-1 ¶2.1. On May 22, 2012, the Corps received the final DEP 

Permit. AR 11596 (“DEP Permit”).  

4. Staghorn Coral: Staghorn coral (Acropora cervicornis) is one of the major reef-building corals 

in the wider Caribbean and is distributed throughout the Caribbean, and in the western Atlantic. 
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SuppAR 21266. Staghorn corals still occupy their historic range, but populations have experienced 

losses from 80-98% of their historic 1970s baseline. AR 11236. Declines in populations over the past 

30 years have been attributed to factors including white band disease outbreaks, warming ocean 

temperatures, and hurricane damage. Id. On May 9, 2006, the National Marine Fisheries Service 

(“NMFS”) published a final rule listing staghorn coral as a threatened species under the ESA. 71 Fed. 

Reg. 26,852 (May 9, 2006), AR 10002. While acknowledging that a decline in the abundance of the 

species has been observed over the past 30 years, NMFS noted that the total number of colonies remains 

very large and the species persists across a very large geographic range with no evidence of range 

contractions. Id. Because staghorn coral “retain significant potential for persistence,” NMFS concluded 

that the species is “not currently at risk of extinction throughout all or a significant portion of [its] 

ranges.” 71 Fed. Reg. at 26,853, AR 10003. NMFS designated critical habitat, that included the Florida 

area, for staghorn corals on November 26, 2008. 73 Fed. Reg. 72,210 (Nov. 26, 2008), AR 10346. 

NMFS’ critical habitat designation identified the “key conservation objective” for the corals as 

“facilitating increased incidence of successful sexual and asexual reproduction.” AR 10347.  

5. In 2014, based in part on the abundant number of staghorn coral, NMFS declined to reclassify 

the species from threatened to endangered because “there are at least tens of millions of colonies present 

in the Florida Keys and Dry Tortugas combined [and] [a]bsolute abundance is higher than the estimate 

from these two locations given the presence of this species in many other locations throughout its 

range.” 79 Fed. Reg. 53,852, 53,960 (Sep. 10, 2014).  

6. ESA Consultation: The Corps consulted with NMFS pursuant to ESA Section 7, over a period 

of several years, to ensure that the Project will not jeopardize any threatened or endangered species or 

adversely modify designated critical habitat. AR 11222; SuppAR 21259-61. The Corps entered into 

consultation with NMFS in 2002 to consider the impact on Johnson’s seagrass and its designated critical 

habitat, resulting in a February 26, 2003 biological opinion. AR 08938. After staghorn coral was listed 

as a threatened species under the ESA in 2006, the Corps reinitiated consultation and provided NMFS 

with a biological assessment dated May 2010 (“2010 BA”), which included an analysis of the potential 

impact of the Project on staghorn coral and its designated critical habitat. AR 10894. In its 2010 BA, 

the Corps predicted, in part based on “previous biological opinions issued by NMFS for adverse affects 

to listed Acropora sp. associated with dredging and construction,” that the Project may adversely affect 

staghorn coral and its designated critical habitat. In considering the effects of the Project on staghorn 
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coral critical habitat, the 2010 BA considered the indirect impact of sedimentation (sediment that has 

settled on the ocean floor and on benthic organisms) and turbidity (sediment suspended in water), 

resulting both from use of various dredging equipment as well as from dredged material disposal 

activities. In its 2010 BA, the Corps took a very “conservative approach” to ensure it did not 

underestimate potential impacts resulting from the Project. AR 10926-30. 

7. May 2010 Survey: On May 2010, the Corps commissioned Dial Cordy and Associates (“DCA”) 

to perform a survey for staghorn coral that was closely tailored to the Project, staying within 150 meters 

of the Channel (north and south). This survey followed the NMFS-approved staghorn coral survey 

protocols. AR 11233; see also AR 10557. The NMFS survey protocol provides that a sampling 

methodology is utilized for larger areas, as opposed to a 100% survey. AR 10313. Using NMFS’ 

protocol, this survey found 31 staghorn coral colonies by physically surveying 12% of the Project area. 

AR 11233; SuppAR 21275. The resulting biological opinion, issued by NMFS on September 8, 2011 

(“2011 BiOp”), mistakenly identified the 31 staghorn coral sample size as the total number of staghorn 

coral that were present in the Project area that would need to be relocated. AR11233 (“According to 

the survey, there are 31 colonies of A. cervicornis within the action area”); SuppAR 21274. Over five 

years later, DCA found that the last step of the survey protocol, extrapolating the small sample size to 

the entire Project area, was missed. SuppAR 21275. If the survey results were extrapolated correctly, 

NMFS would have calculated that 258 staghorn corals were present throughout the Project area, as 

opposed to 31 staghorn corals. SuppAR 21275. 

8.  2011 BiOp: In addressing staghorn coral in the 2011 BiOp, NMFS noted that sedimentation 

was among a number of potential threat factors affecting the species. Others included natural and man-

caused abrasion and breakage, temperature, nutrients, competition, sea level rise, disease, predation, 

loss of genetic diversity, contaminants, carbon dioxide, and sponge boring. AR 11238-41. NMFS noted 

particularly that “one of the stressors with the greatest effect on corals is the increase in sea surface 

temperatures, which causes increased stress to corals and results in coral bleaching and, often, 

mortality, due in part to associated reductions in the ability of corals to combat infections and their 

increased susceptibility to other stressors.” AR 11241. 

9. In analyzing the Project-related sedimentation, NMFS noted that “effects on designated critical 

habitat from sedimentation will be temporary in nature” and that, because the Corps “will require 

continuous monitoring of sedimentation and turbidity levels within the project area in accordance with 
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the state water quality certification” (i.e. the DEP Permit), impacts resulting from Project-related 

sedimentation would be “insignificant.” AR 11253. While NMFS did not precisely define “temporary,” 

NMFS referenced the DEP Permit, which requires one year of post-construction monitoring to 

determine the Project’s long-term effects and, if any, would require mitigation as appropriate. See AR 

11627. Accordingly, NMFS found that “[s]ediments will return to background levels upon project 

completion.” AR 11253; AR 11256 (“NMFS believes that sedimentation caused by the proposed action 

is not likely to reduce the chances of A. cervicornis’ recovery in the wild.”). Because impacts to critical 

habitat were predicted to be “insignificant,” NMFS did not consider whether sedimentation impacts 

would adversely modify staghorn designated critical habitat. AR 11252. Based on these findings, 

NMFS found the Project was likely to adversely affect one ESA-listed species, staghorn coral and its 

designated critical habitat, but the Project is not likely to jeopardize its continued existence or destroy 

or adversely modify its designated critical habitat. AR 11258.  

10. In the 2011 BiOp, NMFS concluded that the Project was likely to “adversely affect 31 colonies 

of [staghorn coral], 168.2 acres of designated critical habitat for elkhorn and staghorn coral.” AR 11249. 

NMFS required the Corps to transplant “all 31 known [staghorn coral] colonies out of the project area 

to nearby suitable reef sites as a reasonable and prudent measure (“RPM”).” AR11250. NMFS reasoned 

that “all 31 colonies of [staghorn coral] could be lethally taken during dredging if not relocated[, that] 

… coral transplantation will be highly successful and [that] relocating these corals outside the project 

area is appropriate to minimize the impact of this take.” AR 11251. NMFS predicted that 5 colonies 

would be lost due to failure to survive transplantation and authorized the “take” of all 31 known 

colonies through relocation in its incidental take statement. AR 11252. 

11. Terms and Conditions: The 2011 BiOp required the Corps to comply with eight terms and 

conditions. Terms and conditions 1-5 governed the transplantation of the 31 coral colonies required to 

be relocated and their subsequent recordation, monitoring, and fragmentation. AR 11259-60. Terms 

and conditions 6-7 set forth requirements for “sedimentation/turbidity monitoring.” AR 11260. Term 

and condition 8 required the Corps to ensure that best management practices were used throughout 

implementation of the Project. Id. The 2011 BiOp specified that “[u]nder the terms of Section 7(b)(4) 

and Section 7(o)(2), taking that is incidental to and not intended as part of the agency action is not 

considered to be prohibited taking under the ESA provided that such taking is in compliance with the 

terms and conditions of the incidental take statement.” AR 11258.  
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12. Post-Construction Mitigation: The terms and conditions of the 2011 BiOp do not direct the 

Corps to undertake any post-construction surveys, assessments, or other remedial measures. In drafting 

the BiOp, NMFS was aware of post-construction requirements required under the DEP Permit. AR 

11253. Issued on May 22, 2012 as part of a settlement with three of the Plaintiffs in this case, the terms 

of the DEP Permit established numerous restrictions with respect to Project-generated turbidity, 

including setting turbidity exceedance standards, turbidity monitoring during construction (the same 

monitoring referenced in the 2011 BiOp), and remediation measures for exceedances of turbidity 

standards. AR 11607-10. The DEP Permit also required the relocation of staghorn coral in accordance 

with NMFS’ 2011 BiOp, as well as the relocation and monitoring of other corals, and the creation and 

monitoring of an artificial reef site to be created by the Corps as mitigation for Project impacts to coral 

reefs and hardbottom communities resulting from the Project. AR 11618-31. Additionally, the DEP 

Permit requires numerous other environmental monitoring and reporting efforts that are both 

automatically required or that are triggered by observance of a particular impact threshold, including: 

biological monitoring for direct and indirect impacts to hardbottom and coral reef communities and 

seagrass beds; coral health monitoring; and sediment impact and/or stress monitoring. Id. 

13. Project Contract: On August 21, 2012, the Corps and the Project sponsor, Miami-Dade County, 

Florida, acting through the Port of Miami, executed a Project Partnership Agreement to initiate the 

construction phase of the Project. See generally Supp2AR 23794. Plans and specifications for the 

construction contract, which incorporated the conditions of the DEP Permit as well as the reasonable 

and prudent measures required by the NMFS’ 2011 BiOp, were completed in late 2012, and a 

solicitation for the contract was issued in spring 2013. On May 15, 2013, the contract was awarded to 

Great Lakes Dredge and Dock, Inc. (“GLDD”). SuppAR 21260. The contract called for dredging 2.1 

million cubic yards of dredged material from Cuts 1 and 2, which consisted of widening the seaward 

portion of Cut 1 from 500 to 800 feet and deepening Cut 1 and Cut 2 from 44 to 52 feet. The contract 

also required the creation of 11.6 acres of artificial reef (5.98 acres low relief and 5.62 acres high relief), 

creation of 16.6 acres of seagrass, and turbidity and sediment monitoring. Supp2AR 24008, AR 11880, 

AR 11907-11. The total cost of the contract, including Options A and B, was over $214 million; of this 

total approximately $34 million reflected the environmental mitigation and monitoring components. 

Supp2AR 24031; Summa Decl. ¶¶ 6, 12. 

14. 2013 Survey: In September 2013, prior to commencement of construction, GLDD 
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subcontracted Continental Shelf Associates, Inc. (“CSA”), to relocate the 31 staghorn colonies 

identified in the 2010 survey and to conduct a 100% survey of the entire Project area extending 150 

meters to the north and 150 meters to the south of the Miami Harbor Channel. SuppAR 21277-79. CSA 

conducted its survey of the area south of the Channel on September 24-27, 2013, and conducted the 

north side survey from September 27 to October 2, 2013. Id. After completing approximately 60% of 

the proposed survey area, CSA reported that it located far more staghorn colonies than the 31 

anticipated corals and verified a count of 243 staghorn colonies on October 4, 2013. AR 00743-44; 

SuppAR 21277. The Corps later identified two reasons for the observed disparity between the two 

survey results: (1) NMFS’ own survey protocol resulted in a significantly lower survey area coverage 

than the 2013 survey and was not applied correctly; and (2) there was likely a “bloom” of staghorn 

coral in southeastern Florida between 2010 and 2013. SuppAR 21505.  

15. Oct. 2013 - Request for Reinitation: The next day, Corps staff contacted NMFS seeking 

guidance on how to best address this new information. SuppAR 21279. The Federal Government, 

including NMFS, was then in furlough status due to the government shutdown at this time. Id. Despite 

this hurdle, the Corps promptly notified NMFS on October 4, 2013, to share the updated information 

and develop appropriate protective measures. AR 00763; AR 00796; AR 01037. Both agencies agreed 

that the staghorn coral located closest to the channel should be relocated, and the remaining corals 

should be left in place and monitored for potential effects associated with sedimentation and turbidity. 

AR 00796; AR 01037; AR 12249. In support of its reinitiation request dated October 21, 2013, the 

Corps provided NMFS with an analysis of the Corps’ compliance with ESA Sections 7(a) and 7(d) that 

analyzed the effects of the ongoing action while NMFS prepared a revised biological opinion. AR 

15359. Following reinitiation, the Corps coordinated frequently with NMFS on the parameters of the 

recommended relocation of staghorn coral colonies. AR 01041-42; AR 01047-48; AR 01049. At this 

time, NMFS neither requested that the Project stop, nor that the unfinished survey be completed. 

16. First Coral Relocation: In response to this first request for reinitiation of consultation, NMFS 

proposed to provide an amendment to the 2011 BiOp to authorize the relocation of up to 40 staghorn 

coral colonies located within 100 feet of the channel while requiring the Corps to monitor the remaining 

staghorn coral. AR 01049; AR15259, AR12255-12258. Between November 19 and 21, 2013, the Corps 

proceeded with the NMFS-recommended relocation, which resulted in the successful relocation of 38 

staghorn coral colonies. AR 15363. Twenty-one staghorn colonies were relocated to a site 

Case 1:14-cv-23632-FAM   Document 138   Entered on FLSD Docket 11/14/2016   Page 7 of 18

RX 81 (D) 
Page 7 of 18



                   

 
 
Biscayne Bay Waterkeeper v. U.S. Army Corps of Engineers,  
The Corps’ Statement of Mat. Facts 8 
 
  

approximately 412 meters south of the Channel, and 17 colonies were relocated to a site approximately 

261 meters north of the Channel. AR12552, AR12561-62. All 38 relocated colonies plus four additional 

reference colonies at the northern site were tagged for future monitoring. AR 12566. Forty days after 

the relocation, the 38 relocated colonies “were alive and in good health … only minor bleaching and 

partial mortality were observed” that were “associated primarily with either previously dead basal areas 

of colonies or natural fragmentation, and the resultant bleaching or mortality due to the temporary burial 

of the loose fragments in sediments.” Id. SuppAR 21353. 

17. Terms & Conditions 1-5 Compliance: The relocation and monitoring of these 38 staghorn coral 

fully complied with terms and conditions 1-5 of the 2011 BiOp, which governed the transplantation of 

the staghorn coral colonies and their subsequent recordation, monitoring, and fragmentation. AR 

11259-60.  

18. Sedimentation Monitoring: The Corps submitted a turbidity and sedimentation monitoring plan 

to NMFS that was modeled on past NMFS-approved monitoring projects and referenced draft terms 

for the DEP Permit. See AR 10902 (turbidity); AR 10933-34 (monitoring during construction 

activities). A month before construction began, DCA conducted a baseline survey to assess the natural 

conditions of the Project area. DCA found that, due to a “natural sand transport event”, all marked 

corals at one reference site were buried, and other reference sites “show turbid water and sedimentation 

during baseline surveys,” so it was “apparent that natural sand transport influences the sediment 

dynamics of the nearshore hardbottom communities.” AR 12386. Project construction began on 

November 20, 2013. DCA provided weekly offshore coral stress monitoring reports during 

construction. Reference corals were identified and marked prior to construction, and specific sites were 

monitored when construction occurred within 750 meters of a marked staghorn colony. See e.g. AR 

18264. Throughout the early months of the Project, DCA reported that “[d]ivers documented increased 

turbidity, qualitatively increased sedimentation, and constrained times for diving. Winter weather 

conditions and dredging activities may have confounding effects which may be separated as more data 

area collected.” AR 12549. DCA also reported in Week 12 that “[a] qualitative assessment of the 

sediment …documented coarse grain sediment, typical of beach sand used in the recent beach 

renourishment projects at the adjacent Miami Beach.” Id. In March 2014, the monitoring reports still 

lacked sufficient data to distinguish between coral stress and sediment accumulation caused by natural 

conditions versus Project-related activities. AR 13154. Part of the problem in establishing a causal link 
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between the dredging and the observed sediment accumulation was the failure of the sediment blocks. 

Originally installed to capture Project-related sediment, but they failed to actually capture sediment due 

to a strong current system at Miami Harbor which continuously cleared the blocks of accumulated 

sediment. SuppAR 21518. However, the reports continued to note that sediment-related coral stress 

was occurring and that it may be related to dredging-activities.  

19. Adaptive Management Measures: In reaction to the increase in sedimentation, the Corps and 

GLDD undertook multiple steps to implement adaptive management measures to reduce sedimentation 

and protect staghorn coral and its habitat within the Project area. Jordan-Sellers Decl. (D.E. 17-15) at 

9-11; AR 12365; AR 13157; AR 15129. First, during construction, turbidity monitoring stations were 

established for locations that have the highest turbidity concentrations, and monitoring reports were 

generated every four hours. Jordan-Sellers Decl. ¶ 18; Kruempel Decl. (D.E. 17-21) ¶¶ 25-31. Second, 

GLDD reduced sedimentation by increasing the number of scows it uses. Jordan-Sellers Decl. ¶ 19(c). 

By using more scows, GLDD’s scows made more frequent trips with less water in each load, thereby 

reducing the amount of water containing fine sediment matter being filtered out while still in the Project 

area. Id. See also AR 13912; AR 15098-99 (additional measures). Second, GLDD slowed the cutting 

speed to reduce the amount of water being pumped into the scows. Jordan-Sellers Decl. ¶ 19(e). This 

measure reduced the amount of water that contained fine sediment from being filtered out of the scow 

in the Project area. Id.; AR 01466. Third, GLDD also periodically moved the spider barge and scows 

to different locations to reduce the risk of a concentration of fine sediment matter in one particular 

location thereby lessening the impacts on any nearby coral. Jordan-Sellers Decl. ¶ 19(b); AR 12533; 

AR 12549. Fourth, GLDD eliminated the use of “green valves.” Jordan-Sellers Decl. ¶ 19(a); AR 

13074. Green valves were initially used to reduce surface water turbidity when water was overflowed 

but, by January 2014, it was found that it may enhance the movement of suspended solids (within the 

decanted dredge water) to the ocean floor. Jordan-Sellers Decl. ¶ 19(a).  

20. Terms & Conditions 6-8 Compliance: These adaptive management measures, combined with 

ongoing sediment and turbidity monitoring by the Corps, worked in concert to minimize and mitigate 

environmental impacts during the Project. Jordan-Sellers Decl. ¶ 20. By implementing the 

sedimentation and turbidity monitoring, as well as the best management practices discussed above, the 

Corps fully complied with terms and conditions 6-8, which set forth requirements to coordinate 

“sedimentation/turbidity monitoring” and required the Corps to ensure that best management practices 
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were used throughout Project implementation. AR 11260. 

21. DEP Coordination: On August 18, 2014, DEP issued a “warning letter” to the Corps regarding 

“possible violations and non-compliance issues related to” the DEP Permit. AR 14496. DEP conducted 

a site inspection of the Project on July 22-23, 2014, and attached a report of its findings. Id.; AR 14457. 

The DEP report suggested these observed impacts were solely attributable to the Project, without 

having adequate baseline data against which to compare its observations, basing its conclusion instead 

on “visual qualitative observations” taken over the course of only two days of diving. AR 14457. The 

Corps, in turn, responded to each of these concerns by letter, dated September 2, 2014, and expressed 

its continued and shared desire to cooperate. AR 15121-34. The Corps explained its compliance with 

the DEP Permit, and offered to enhance the existing weekly compliance monitoring by adding bi-

weekly meetings with DEP, as well as offering on-site and in-water access to the site whenever 

requested by DEP. AR 15122. The Corps also suggested specific changes to the DEP Permit for clarity. 

AR 15121-22. The Corps and DEP have worked cooperatively to address any compliance concerns 

identified by DEP. AR 15528; AR 15739.  

22. DERM Coordination: In July 2014, the Miami-Dade County Department of Environmental 

Resources Management (“DERM”) conducted a site inspection at eight locations of the Miami Harbor 

entrance channel to “assess the general condition of the corals and reefs immediately north and south 

of the channel.” AR14135. DERM reported that “[t]hese inspections were initiated as a result of staff 

observations made on June 27, of signs of coral ‘stress’ and excessive sedimentation…approximately 

1500 ft. south of Government Cut on the outer linear reef.” Id. DERM’s conclusions based on Project-

related sedimentation appearing within 1,500 feet of the Project were later found by Dr. William Precht 

to be “sufficiently far afield from direct sediment impacts from the dredging operation.” AR 15819. 

The existence of sediment and coral stress so far from the Project indicates natural factors are 

significantly contributing to sedimentation and coral stress. AR 15818. 

23. Results of 2014 Coral Monitoring: On July 29, 2014, the Corps undertook a voluntary 

commitment to implement a staghorn monitoring protocol and provided a draft scope of work to NMFS, 

which consisted of five consecutive bi-weekly staghorn inspections of “25 corals on each side of the 

channel, as well as 50 reference corals located approximately five miles north of the project area.” AR 

14226; SuppAR21508. The first survey was conducted August 19-22, 2014, and showed significantly 

higher coral stress levels at the channel-side sites north of the Channel which, based on the natural 
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northern flow of the system, appeared to support the hypothesis that coral stress was Project-related. 

The subsequent four bi-weekly staghorn-specific monitoring efforts between September 1 and October 

15, 2014, however, were markedly different from the initial survey. AR 02674. Rather than indicating 

Project-related sedimentation as a significant stressor, these four surveys demonstrated that natural 

environmental stressors unrelated to the Project were, in fact, significantly contributing to the decline 

in coral health in Miami Harbor, specifically, and in the marine ecosystem throughout Broward and 

Dade Counties, generally.  

24. Significant Natural Stressors: These surveys captured multiple natural events that adversely 

impact staghorn coral. Between July and October 2014, water temperatures in the area rose 

dramatically, as high as 84o F/29o C. SuppAR 21282. Thermal events of this severity typically result in 

“bleaching” events which cause significant stress to coral health. Id. Over the next four surveys, stress 

to coral colonies across both the northern and southern sites, as well as the control sites five miles away, 

normalized, and the data showed, in fact, that stress at the control sites and the southern sites were 

actually higher than the stress observed closer to the Project at the northern site by late September. Id. 

The bleaching event also occurred almost simultaneously as an outbreak of white band disease 

throughout Dade and Broward Counties. SuppAR 21284-85. Photographic data of corals marked for 

monitoring associated with the weekly compliance monitoring demonstrates a rapid progression of 

white band disease that culminated in August and September 2014. Id. While the data from these 

surveys did not eliminate Project-related sedimentation as a potential stressor to coral in the Project-

area, it nonetheless demonstrated that disease and bleaching occurring at the time were significant 

stressors that the Corps found were not given sufficient weight in DEP’s, DERM’s, and NMFS’ limited 

surveys analyzing the Project’s impacts. SuppAR 21281-87; SuppAR 20648-54.  

25. Sept. 2014 Request for Reinitation of Consultation: Meanwhile, in response to the October 21, 

2013, reinitiation request, NMFS originally indicated that it intended to provide a revised take 

authorization for the additional corals relocated in November via letter to the Corps. AR 01055; AR 

01079. On March 28, 2014, NMFS then advised the Corps that it would instead prepare an updated 

BiOp, rather than an amendment to the 2011 BiOp. AR 01373-74. NMFS staff did not provide an 

estimate as to how long it would take to complete the updated BiOp. See id. NMFS staff did not request 

the Corps to suspend the dredging. See id. On September 10, 2014, Assistant Administrator Bernhart 

at NMFS provided Corps staff with “Emergency Remediation Recommendations” as background 
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material for a planned discussion between the Corps and DEP officials. AR 15218; AR 02728. These 

recommendations entailed relocating additional staghorn corals from the Project area and to a local 

coral nursery. AR 15218. In response to information from the 2014 surveys indicating that effects of 

sedimentation may have been greater than NMFS anticipated, the Corps again requested reinitiation of 

consultation by letter dated September 14, 2014. AR 15259. The Corps also determined that, despite 

the new survey information, there was no current evidence causally linking that sedimentation to coral 

stress. AR 15374. The Corps included a revised determination pursuant to Sections 7(a) and 7(d) of the 

ESA, and showed that the Project was not likely to jeopardize the continued existence of staghorn coral, 

based on the data collected during the 2014 surveys. AR 15374.  

26. Second Relocation of Staghorn Coral: The Corps coordinated with NMFS regarding responses 

to NMFS’ emergency recommendations, including the additional staghorn relocation effort. AR02832-

35; AR15524; AR03397; P.I. Evid. Hearing Tr. (D.E. 48) at at 272. Because NMFS could not provide 

a response to the Corps’ recent reinitiation request, the Corps could not carry out the relocation effort 

on an emergency timeline as NMFS recommended. AR 15944. The Corps and NMFS, however, 

executed an Economy Act agreement where the Corps paid NMFS $400,000 to allow NMFS to relocate 

the staghorn coral, which occurred from October 26 through November 8, 2014. AR 15938-39; P.I. 

Evid. Hearing Tr. at 272; AR 16393; AR 17568. In its relocation report, NMFS noted that it located 

205 of the 278 colonies identified in the 2013 survey, finding that 138 of those colonies demonstrated 

“some sign of stress.” AR 17516. Of the 205 colonies located, NMFS collected tissue from 157 colonies 

and estimated that, between the original 38 colonies relocated in November and December 2013 and 

the colonies that NMFS relocated as part of this effort, 86% of all colonies identified in the 2013 survey 

were relocated or accounted for. AR 17517.  

27. The collected tissue was relocated to several coral nurseries near Key Biscayne during the fall 

and winter of 2014 by scientists from the University of Miami Rosenstiel School of Marine and 

Atmospheric Science in partnership with NMFS. The collected samples subsequently generated 1,059 

fragments, averaging 10 centimeters in diameter. Id. Of these fragments, 921 were then outplanted after 

one year of nursery growth. SuppAR 21261, 21313. The remaining 133 colonies were fragmented again 

and are set to remain in the nurseries for an additional year. This second year in the coral nursery is 

anticipated to yield 1,250 new colonies with outplanting and monitoring projected to begin in the winter 

of 2016/2017. The relocation, fragmentation, and outplanting effort as a whole is anticipated, therefore, 
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to generate a total of 2,109 new colonies to be re-established in Miami-Dade County waters. SuppAR 

23222. This total far surpasses the best scientific estimate for the total number of colonies in the 

potential area of Project impact present, even in a worst-case impact scenario. See e.g. SuppAR 21313-

14. In addition, it is possible that the Corps will fund a third year of nursery storage, fragmentation, and 

outplanting to achieve an even greater benefit to the species. SuppAR 21261.  

28. NMFS Relocation Report: In addition to detailing the relocation work, NMFS drafted a report 

that detailed findings and conclusions regarding the Project’s impacts drawn from observations of 

NMFS divers during the relocation. AR 17512. NMFS documented sediment-covered staghorn 

colonies suffering partial and total mortality throughout the area, judged the sediment to be Project-

related, and attributed coral mortality to Project-related sedimentation. AR 17518-20. However, the 

relocation effort and NMFS’ field observations occurred after the thermal bleaching event and outbreak 

of white band disease had caused significant mortality to staghorn coral throughout Broward and Dade 

Counties. The Corps found that NMFS did not provide the appropriate weight to data collected during 

the bi-weekly staghorn monitoring events or consider the photographic evidence demonstrating the 

progression of white band disease throughout the Project area. SuppAR 20652. 

29. DEP Report: On February 9, 2015, DEP conducted a dive survey at three locations near the 

Project site to assess the geographic extent of Project-related sedimentation. In its report, DEP noted 

accumulation of fine sediment at the dive sites and suggested that the entire Middle Reef area north of 

the channel was under “considerable sediment stress” and that it was a result of “project-related 

sedimentation.” AR 17498. Notably, however, the report provides no methodology for determining any 

distinction between Project-generated sedimentation and sediment accumulation due to natural 

movement of sediment or sediment discharged from Biscayne Bay into the Project area, despite the 

fact that it acknowledges in the same report that a substantial amount of sediment “formed by the tidal 

outflow from the inlet” flows into and mixes with turbidity generated by dredging equipment used in 

the Project. AR 17476. Additionally, the report makes assumptions that all sedimentation is “project-

related” despite providing no comparisons to qualitative or quantitative pre-Project data. Finally, the 

report draws conclusions about the impact to the entire Project area based on a single day of diving in 

three very limited locations, raising questions as to the scientific validity of its assumptions. 

30. DCA Report: In August 2015, GLDD provided the Corps with a report to outline the area of 

Project-related impact, prepared by DCA, based on surveys completed in April and May, 2015. AR 
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18257. DCA relied on “information gathered during baseline surveys (2010 and 2013), experience 

during the 1.5 years compliance monitoring (over 7,000 monitoring dives) at the project sites, the 

survey and documentation of impact at adjacent hardbottom resources, and local knowledge, to develop 

a protocol to document and outline a potential impact area.” AR 18264. While acknowledging the 

presence of sedimentation in the Project area, DCA found the lack of baseline data to be scientifically 

significant:  

Monitoring methods for the construction phase of the project were designed to compare 
channel-side sites (effect) to more distant reference (no effect) sites in order to measure 
project-related effects. No data were required to be collected at locations in between 
FDEP defined channel-side and reference sites during baseline (2013) or compliance 
monitoring. This dearth of data has created a knowledge gap, the condition of the 
benthic habitats between channel-side sites and control sites immediately before, 
during and after the project were not documented in a systematic way. As a result, 
natural sedimentation effects cannot be separated from project related sedimentation 
effects in this post-hoc survey approach…For this reason, “potential” sedimentation 
effect area is used throughout the document to describe effects or impacts that may be 
attributed to the project and/or to natural background sedimentation.  

AR 18262. The Corps provided this report to NMFS, as a part of the consultation process. AR 18397. 

In response, NMFS requested additional data that did not yet exist, but the Corps nonetheless 

considered requests in developing the methodology for the currently ongoing one-year post-

construction sediment delineation surveys required by the DEP Permit. AR 18433.  

31. Project Completion: Dredging was deemed complete with the Corps’ official acceptance, and 

the Corps accepted areas of the Project as complete at different times based on its official survey results 

that the areas had been dredged to authorized depths. The Corps accepted the final portion of the Project 

as complete on September 17, 2015, and formalized by letter dated October 7, 2015. AR 01153.  

32. January 2016 Request for Reinitation of Consultation: As a result of ongoing coordination 

between the Corps, DEP, and NMFS during 2015 and early 2016, including an “after action” meeting 

held between the agencies on January 13, 2016, the Corps reinitiated consultation on January 27, 2016, 

and provided, in support, a revised biological assessment (“2016 BA”). SuppAR 21257. The Corps 

noted that “although Project construction is now complete,” the intent of the 2016 BA was to update 

NMFS on the Corps’ efforts to avoid and minimize take of staghorn coral, the subsequent fragmentation 

and outplanting of more than three times the number of colonies collected, as well as the Corps’ analysis 

of sedimentation impacts to critical habitat. SuppAR 21257. In updating its analysis, the Corps 
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acknowledged potential “project related sedimentation stress” but emphasized that the staghorn 

colonies in the Project area “have undergone stress due to region wide thermal and disease events,” 

noting that staghorn near the Project had “lower stress levels than control corals located five miles north 

of the entrance channel.” SuppAR 21287.  

33. NMFS’ April 2016 Report: In April 2016 NMFS issued a report assessing Project-related 

sedimentation damage assessed by NMFS staff during December 2015. SuppAR 22235. This effort 

was not undertaken in connection with ESA consultation but rather in order to “assist the [Corps] … 

with development of a compensatory plan to offset sedimentation impacts to coral reef and hardbottom 

adjacent to … and surrounding the Entrance Channel to the Port of Miami” under the Magnuson-

Stevens Act. Id. According to the report, NMFS’ fieldwork focused “on the Middle Reef north of the 

Entrance Channel, assessing sites as far as 700 meters north of the channel in addition to control (or 

reference) sites the USACE established for this portion of the project.” Id. As with previous NMFS 

reports, the April 2016 report attributed the majority of coral (generally, not specific to staghorn) stress 

and mortality to Project-related sedimentation while discounting the impact of disease even though it 

acknowledges that the impact of the white plague outbreak (which occurred during the summer of 2015 

and is not to be confused with the “white band” disease outbreak that affected staghorn corals beginning 

in the summer of 2014) is not yet fully understood. SuppAR 22268. The Corps notes that the report is 

based on a limited observation period and does not provide adequate discussion of many significant 

stressors, such as the 2014 thermal event, subsequent coral bleaching, or the effects of natural 

sedimentation that occurs within the Project area due to the area’s strong currents. See e.g. SuppAR 

20648-54; SuppAR 21281-87. 

34. NMFS’ June 2016 Paper: In June 2016 NMFS released a sedimentation impact paper 

considering the effects of the Project on coral reefs adjacent to Miami Harbor. The paper acknowledges 

that “the precise effects of the dredging on surrounding coral reefs are not well quantified” and that its 

conclusions are largely drawn from “previously published remote sensing analyses, as well as agency 

and anecdotal reports.” Supp2AR 25002. More than half of the monitoring sites, however, had no paired 

baseline, thus undermining the attempt to quantitatively attribute subsequent changes in the ecosystem 

to specific disturbances. See e.g. Supp2AR 25013. The Corps notes that the paper does not specify how 

much dive time occurred to generate its data, the calculation methods utilized, nor information 

regarding why numerous relevant data sets were excluded. Supp2AR 25007-10.  
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35. Project-Related Impacts: NMFS, DEP, and DERM have, at various times, all suggested that 

sediment in the Project area was solely attributable to the Project. The Corps has incorporated that 

information into its ongoing analysis of Project-related impacts; the Corps disputes, however, any 

premature conclusions – which have been drawn based on limited data, no baseline comparison, and 

the seeming disregard for significant non-Project related stressors occurring during construction – that 

all sedimentation and sediment-related coral stress in the Project area are solely attributable to the 

Project. See e.g. Precht Decl. (D.E. 26-6) ¶¶ 25-27; Supp2AR 24952 (attachment). On the other hand, 

as a result of extensive monitoring efforts, DCA staff completed approximately 7,000 dives in the 

Project area by August 2015 to examine, survey, monitor, and/or assess impacts to benthic communities 

and habitats, with a particular focus on staghorn coral. AR 18264. DCA noted that additional data 

collection and analysis as well as additional detailed mapping would be required to make those 

conclusions. AR 18262-63. The effort to collect this data was initiated on August 8, 2016, in connection 

with the requirement under the DEP Permit to conduct a one-year post-construction sediment 

delineation and impact survey, which is currently underway. 

36. NMFS Terminates Consultation: On February 29, 2016, NMFS issued a letter in response to 

the 2016 BA, explaining that NMFS “does not perform after-the-fact consultations” and, as such, would 

“not be providing comments on the [2016] BA.” SuppAR 21872. Despite receiving this letter 

concluding consultation for the Project, the Corps was concerned with the lack of clarity as to any 

ongoing obligations under the ESA. NMFS clarified by letter on September 19, 2016, noting that 

“despite the continued collaboration of our staffs, the action was completed on September 17, 2015, 

before we could issue a new opinion.” Supp2AR 25095. NMFS explained that “[w]ith no ongoing 

action to consult it concluded the reinitiated consultation” because the Project was completed and the 

Corps therefore “has no further consultation obligations under the ESA” for the Project. Id.  
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October 14, 2014 

Great Lakes Dredge & Dock Company 
2122 York Road 
Oak Brook, IL 60523 

Attention: Mr. Brian Barnes 

Subject: Quote Request 1: Time and Materials Proposal for ADISS Installation Services during 
the Freeport Entrance and Jetty Channel Widening Project 

Reference: Great Lakes Dredge & Dock Co. - Leidos/SAIC PO Terms and Conditions 

Dear Mr. Barnes: 

Leidos, Inc. (formerly SAIC) is pleased to provide this Time and Materials (T &M) estimate to Great 
Lakes Dredge & Dock Company (GLDD) for ADISS installation services on two (2) scows . The cost 
detail presented below estimates U.S. Army Corps of Engineers Data Quality Management (DQM) 
compliant equipment. The Period of Performance for this effort shall extend from October 21, 2014 
through November 30, 2014. 

Leidos' Time and Materials cost estimate for this support is $5,710, detailed as follows : 

Quote Request 1 

ADISS Installation of Two (2) Split-hull Scows: 

Equipment Mobilization and Installation 
Estimated Travel and Shipping Expenses 

Installation Subtotal 

$ 4,001 
$ 1,709 

$ 5 710 

This Time and Materials estimate includes the costs for installation of ADISS equipment in either Miami, 
Florida; Freeport, Texas; or Staten Island, New York. Subsequent damages and/or loss of monitoring 
equipment after installation are the responsibility of Great Lakes Dredge & Dock Company. In the 
interest of confidentiality, we ask that this pricing information above not be shared without the prior 
written approval of Leidos. 

This proposal assumes this work will be authorized as a GLDD Purchase Order (PO) and that the attached 
GLDD - Leidos/SAIC PO Terms and Conditions previously negotiated will govern any PO issued as a 
result of this proposal. This proposal shall remain valid for 30 days from the date of this transmittal letter. 

Please provide your approval by emailing a PO to jessica.l.mclean@leidos.com or fax at 858.826.6094. 

10260 Campus Point Drive, M/S E3-B3 I San Diego, CA 92121 I 858.826.7597 leidos.com 
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Mr. Brian Barnes, Great Lakes Dredge & Dock Company 
October 14, 2014 
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~ leidos 
Technical questions regarding this submission can be directed to either Marc Wakeman at 401.862.0940 
or marc.p.wakeman@leidos .com, or Steve Pace at 401.862.4092 or stephen.d.pace@leidos .com. All 
other business and contractual questions can be directed to me at 858.826.7597 or via email. 

Leidos appreciates the opportunity to support Great Lakes Dredge & Dock on this project. 

Sincerely, 
Leidos, Inc. 

Sr. Contracts Representative 

cc: 

Attachment: 

Marc Wakeman, Leidos ADISS Program Manager 
Steve Pace, Leidos ADISS Project Manager 

GLDD-Leidos/SAIC PO Tenns and Conditions 

10260 Campus Point Drive, M/S E3-B3 I San Diego, CA 92121 I 858.826.7597 leidos.com 
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Mr. Brian Barnes, Great Lakes Dredge & Dock Company 
October 14, 2014 
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ADISS 

Time and Materials Rates 

Labor Category 
ADISS Sr. Engineer 
ADISS Pro2rammer 
ADISS Web Pro2rammer 
ADISS Mid-Level Pro2rammer 
ADISS Jr. Pro2rammer/ Analyst 
ADISS Project Controller/ Administrator 

ADISS Equipment Rental 
Unit Cost 

ADISS Travel/ODCs 
Rate/Various 

Administrative Charges 
General & Administrative (G&A) 

~ leidos 

Hourly Rate 
$182.16 
$124.74 
$96.97 
$81.99 
$71.82 
$83.44 

Rate 
As stated in proposal 

Rate 
Cost plus Leidos G&A 

Rate 
5.45% 

Labor and Equipment Rental Rates are valid through 15 March 2015. 

The estimated number of hours by labor category, estimated costs and expenses, and the Estimated Price 
are estimates only and may vary. Leidos, in its discretion, may use a greater or lesser number of hours in 
any labor category, and may incur a greater or lesser amount of costs and expenses, but may not incur or 
charge more than the total Estimated Price for all labor/materials/ODCs unless the Customer agrees in 
writing. 

10260 Campus Point Drive, M/S E3-B3 I San Diego, CA 92121 I 858.826.7597 leidos.com 
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TERMS A D CO DITrONS 

ACCEPTA CE 
This Purchase Order is an offer by the Buyer to the Vendor which will become a binding contract on the 

terms and conditions contained on both sides of thi s document when it is accepted by Vendor. Vendor may 
accept only by signing the acknowledgment copy hereof and returning same to Buyer. Acceptance is 
expressly limited to the stated terms and conditions on both sides hereof. Tn no event shall any terms or 
conditions contained in Vendor ' s acknowledgment forms, invoices, billing statements or other documents 
become a part of this contract, whether or not signed by Buyer' s representatives, except in accordance with 
Paragraph 13 under the caption GENERAL below. 
REPRESE TA TIO NS AND WARRANTIES 

I. By accepting this Order, Vendor represents and warrants to Buyer, in addition to all warranties implied 
by law that each article or service described on the face hereof(the "articles ' or "services" as the case may 
be) shall : (a) be merchantable and fit for Buyer' s intended purpose; (b) be free from defects in material, 
workmanship and design and with respect to services, be performed in a first class, workmanlike manner; 
(c) conform to all drawings, specifications and other descriptions, if any, referred to or set forth herein and 
all articles, if any, accepted by Buyer as samples; (d) be suitable for use under, be manufactured or 
performed as the case may be, in accordance with and, where required, be registered under all applicable 
Federal, state and local laws, and all orders and regulations promulgated thereunder, including, without 
limitation, the Fair Labor Standards Act of 1938, as amended, and the " Equal Opportunity" clause and the 
"Certification of on-Segregated Facilities" provision of the Federal Acquisition Regulations in effect as of 
the date of this contract; and (e) not infringe or encroach upon third parties ' personal contractual or 
proprietary rights. Upon Buyer' s request Vendor shall furnish to Buyer a certified report detailing the 
materials and workmanship incorporated into the articles or utilized in connection with the performance of 
the services. Further, upon Buyer 's request, Vendor shall provide completed Material Safety Data Sheets 
(OSHA Form 20) for those substances which have been identified by the U.S. Occupational Safety and 
Health Administration as hazardous or potentially hazardous chemicals. Vendor ' s representations and 
warranties shall survive the performance of the services or the delivery of the articles, or of products 
containing or incorporating such articles, to Buyer, and any resales thereof by Buyer. The warranties 
contained herein shall be in addition to, and shall not be construed as restricting or limiting any warranties 
or remedies of Buyer, express or implied, which are provided by contract or by law. Any attempt by 
Vendor to limit, disclaim or restrict any such warranties or remedies of Buyer, by acknowledgement or 
otherwise, in accepting this Order shall be null and void and ineffective without Buyer 's written consent. 

2. BUYER MAKES NO REPRESE TATIONS OR W ARRANTlES CO CERNTNG THIS ORDER 
EXCEPT AS EXPRESSLY CONT ATNED HEREI . 
PATENTS 
Vendor sha II defend any suit or proceeding brought against Buyer or its customers so far as based on a 

claim that any article or apparatus or any part thereof constituting goods furnished under this Order, as we!J 
as any device or process necessarily resulting from the use thereof, constitutes an infringement of any 
patent of the United States, if notified promptly in writing and given authority, information and assistance 
(at Vendor ' s expense) for the defense of same, and Vendor shall pay any damages and costs awarded 
therein. In case that article or apparanis , any part thereof, or any device or process necessarily resulting 
from the use thereof, is in such suit held to constitute infringement and the use of said article or apparatus, 
part or device is enjoined, Vendor shall at its own expense and at its option, either procure for Buyer the 
right to continue using said article or apparatus part or device, or replace same with non-infringing article 
or apparatus, or modify it so it becomes non-infringing; or remove said article or apparatus and refund the 
purchase price and the transportation and installation costs thereof. The foregoing states the entire liability 
between Vendor and Buyer with respect to patent infringement involving said article or apparatus or any 
part thereof. 
l DEMNITY & INSURA CE 

1. TfVendor's work under this Order involves any operation by Vendor on the premises of Buyer or one 
of its customers , Vendor shall take all necessary precautions to prevent injury or death to persons or 

damage to property during such operation. Vendor shall indemnify, defend and hold harmless Buyer and 
its customers from any and all claims to the extent of the sole negligence or willful misconduct by the ~'? 
Vendor, its agents, employees, or subcontractors arising out of any such operation related to the Vendor's~\.~ 
performance of the work under this Purchase Order . ~' \J'-
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\~ 
~"'' 2. (a) Vendor agrees to indemnify and hold harmless Buyer and Buyer's agents and employees from and 

If against any and all losses or claims for losses, liability, damage or expenses, including counsel and other legal 

fees, to the extent of Vendor's negligence for any of the following: {l) any injury to person or property arising 

or resulting from any actual alleged defect in any of the articles or services, or any act or omission of Vendor 

or Vendor ' s agents or employees, or of any of Vendor 's subcontractors, with respect to any of the articles or 

services; (2) the alleged existence of any state of facts concerning the articles or services which, if true, would 

constitute a breach of any representation, warranty or other obligation of Vendor under th is Agreement; (3) the 

non-fulfillment of any agreement on the part of Vendor contained in this contract, or (4) any and all act ions, 

suits, proceedings, investigations, demands, assessments or judgments incident to the foregoing. 

(b) In the event that any action or proceeding based upon any of the matters referred to in subparagraph 

(2) (a) above is brought against Buyer or its agents, Buyer will promptly notify Vendor and Vendor shall if 

Buyer so requests, resist and defend such action or proceeding by reputable counsel retained at Vendor' s 

expense. In addition, Buyer may appear and be represented of its own choosing at Buyer' s expense. 

(c) Vendor agrees that any controversy between itself and Buyer concerning Vendor' s obligations under 

this indemnity may be liti gated in the same forum as, and concurrently with, any lawsuit against Buyer to 

which such controversy may relate, and Vendor agrees to voluntarily appear in such forum and submit to 

the jurisdiction thereof. 
3. Vendor agrees to maintain, and when requested by Buyer, to furnish certificates acceptable to Buyer 

evidencing adequate Worker 's Compensation, public liability, comprehensive general li ability, product 

liabil ity, property damages and other app licab le insurance coverage. Maintenance of such insurance shall 

not relieve Vendor of liability under the indemnity provisions set for herein. 

PERFORMANCE SCHEDULE 
Time and rate of deliveries are the essence of this contract, and , if delivery of articles or performance of 

services is not completed by the time provided for in this Order, Buyer reserves the right, without liability, 

in addition to any other rights and remedies which Buyer may have under this contract or otherwise, to 

terminate this contract by notice effective when received by Vendor as to articles not yet delivered, or 

services not yet rendered and to purchase substitute articles or services elsewhere and charge Vendor with 

any loss incurred, plus incidental expenses . If requested by Buyer, Vendor will use an expedited method of 

shipment with respect to late deliveries, at Vendor ' s expense . Articles shipped to Buyer in advance of the 

scheduled date may be returned by Buyer to Vendor, at Vendor 's expense, and Buyer shall not be liable for 

fabrication or shipment of articles in excess of authorized quantities nor ob ligated to accept tender thereof. 

CHA GES 
1. Vendor shall not make any changes in the specifications, physical composition of, or process used to 

manufacture the goods hereunder without Buyer's prior written consent 

2. Buyer shall have the right to make changes in (a) the specifications, drawings and samples, if any; (b) 

the method of performance, shipment or packaging; ( c) the place and time of performance; and ( d) the 

services, articles and materia l, including the quantities thereof, to be furnished by Vendor. If any such 

change causes an increase or decrease in the cost or the time requfred for performance of this contract, an 

equitable adjustment shall be made in the contract price or performance schedule or both. Any claim by 

Vendor for adjustment under this clause must be asserted in writing within thirty (30) days from the date 

of receipt by Vendor of the notification of change, after which time such claim shall be deemed to have 

been waived by Vendor. 
CA CELLA TI01 

1. Buyer shall have the right to terminate and rescind al l, or any part of this contract, by notice to 

Vendor, in the event that (a) Vendor breaches or fails to perform any of its obligations hereunder; (b) any 

of the representations or warranties of Vendor contained herein sha ll be incorrect or untrue when made or 

at the time of delivery of any of the articles or rendering of any of the services to Buyer hereunder; or (c) 

Vendor becomes insolvent or seeks relief under any bankruptcy or insolvency law, or if any bankruptcy, 

reorganization , arrangement , receivership or other insolvency proceeding shall be commenced by or 

against Vendor. Such termination shall become effective immediately upon receipt of such notice by 

Vendor, and Vendor will stop work immediately on the terminated portion of this contract, immediately 

notify subcontractors to stop work, and protect property in Vendor' s possession in which Buyer has, or 

may acquire, an interest. In the event of such termination , Buyer agrees to pay Vendor the stipulated price 

for all articles or serv ices which have been completed by Vendor and delivered to and accepted by Buyer, 

subject to Buyer 's rights of revocation of acceptance. 
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2. Buyer shall also have the right to terminate and rescind all, or any part of this contract, other than as a 
result of default of Vendor, by giving Vendor notice of its election to do so. Such termination shall 
become effective immediately upon receipt of such notice by Vendor, and Vendor will stop work 
immediately on the terminated part of this contract, immediately notify subcontractors to stop work, and 
protect property in Vendor's possession in which Buyer has, or may acquire, an interest. In the event of 
such termination, Buyer agrees to pay Vendor the stipulated price for all articles or services which have 
been completed by Vendor and delivered to and accepted by Buyer, subject to Buyer's right of revocation 
of acceptance. In addition, with respect only to terminations pursuant to this paragraph 2, Buyer agrees to 
pay Vendor for Vendor's reasonable out-of-pocket costs necessarily incurred by Vendor in the 
performance of this contract which are properly allocable to the terminated portion of this contract under 
recognized commercial accounting practices, provided, however, that Vendor must, in good faith, use its 
best efforts to mitigate its said out-of-pocket costs by commercially reasonable means. Any claim for 
payment of such out-of-pocket costs incurred by Vendor must be submitted writing to Buyer within thirty 
(30) days ofreceipt of Buyer's notice of termination, thoroughly documented by invoices of other 
applicable documents, after which time such claim shall be deemed to have been waived by Vendor. Buyer 
shall have the right to audit all elements of any termination claim and Vendor shall make available to 
Buyer on request, all books, records and papers relating thereto, in a form readable by Buyer. 

3. The remedies provided in paragraphs 1 and 2 above shall be Vendor's exclusive remedies for Buyer's 
termination and/or rescission of this contract and Vendor shall have no other remedy, including, but not 
limited to, specific performance or loss of profits. Vendor will deliver to Buyer any property in which 
Buyer has an interest and for which Buyer shall make written request at or after termination and Buyer 
will pay Vendor the fair value of any such property so requested and delivered. 
PACKAGING AND SHIPPING 

Buyer shall have the right, at its option, to control and select the method of transportation of articles 
ordered. All delivered articles shall be packed and packaged in accordance with the instructions or 
specifications attached hereto, or referred to in drawings or specifications for the articles hereunder; in the 
absence of any such instructions or specifications, Vendor shall comply with the best commercial practice 
for domestic and/or international shipments, adequate for safe arrival at destination and storage, for 
protection against weather and transportation, for compliance with carrier regulations and for securing the 
lowest transportation costs. No charge shall be made by Vendor for cartage or packing unless authorized 
by Buyer in writing. Truck shipments must be made only by carriers authorized under applicable federal 
and state law or will be subject to rejection. All packages and containers must bear Vendor's name and 
Buyer's purchase order number, indicate the contents, and show quantity, gross and net weights. Multiple 
containers must be labeled as such. Country of origin must be clearly marked on each article, box, and 
carton. Any omission or failure in marking country of origin will be the responsibility of Vendor. A bill 
of lading or other shipping manifest must be mailed to Buyer the same day that shipment is made by 
Vendor. 
INSPECTION AND RIGHTS OF REP AIR AND REJECTION 

1. The articles and services shall be received subject to Buyer's rights of inspection, rejection and 
revocation of acceptance. Any article or service which is not in conformity with Vendor's representations 
and warranties set forth in this contract, or implied warranties of Vendor or which is otherwise defective, 
may be returned by Buyer to Vendor, at Vendor's expense, and will be promptly repaired or replaced by 
Vendor on demand at no additional cost to Buyer, or, upon Buyer's request and at Vendor's expense, 
Vendor shall promptly send a repair person to Buyer's premises to repair or replace such articles or 
services, or, at Buyer's option, such articles or services may be repaired by Buyer, at Vendor's expense. 
Vendor shall bear all costs of packing, shipping and transporting all defective or nonconforming articles. 
Payment of the purchase prior to inspection shall not constitute acceptance by Buyer of the articles or 
services. 

2. Vendor, at its own expense, shall furnish any parts price lists, maintenance and repair instructions and 
sectional drawings requested to Buyer for articles supplied hereunder. Vendor's facilities, materials and 
equipment and the articles to be shipped hereunder (including adequate data showing the presence in each 
article of the physical and chemical properties, including all components and raw materials incorporated 
therein, required by the applicable specifications), shall at all reasonable times and places, be subject to 
examination by Buyer, and Vendor also shall impose the same requirements on his subcontractors. On 
orders placed on a time and material basis, Vendor shall retain its cost records, and all ancillary business 
records, for at least one (1) year following delivery of the articles or completion of the services to Buyer 
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and such records shall at all times be subject to inspection by Buyer's representatives. All materials and 
workmanship incorporated into the articles and/or services shall be subject to Buyer's inspection and 
testing at all times and places (such inspection and testing to be conducted, when practical, during the 
manufacture of the articles or the rendering of the services); and, if any such inspection or testing is to be 
made on the premises of Vendor, Vendor will furnish, without additional charge, all reasonable facilities, 
testing equipment and assistance for sale and convenient inspection or testing. 
BILLING, PRICE AND PAYMENT 

1. The articles shipped or services rendered pursuant hereto must not be invoiced at a higher price than 
that shown on the face of this contract without Buyer's prior written consent. The price on the face of this 
contract includes packing crating and freight express or cartage unless otherwise shown on the face 
hereof. Invoices must itemize applicable transportation charges, taxes and custom duties, if any, as 
separate items. Invoices must be rendered as close to date of shipment of articles, or completion of 
services, as is possible, but not before such date of shipment or completion. 

2. Vendor warrants that the prices for the articles and/or services to be furnished to Buyer hereunder are 
not less favorable than those currently extended to any other customer for the same or similar articles 
and/or services in similar quantities. If Vendor's net prices to the other similarly situated for articles 
and/or services similar to those furnished to Buyer hereunder below the price stipulated herein, Vendor 
agrees to give Buyer the benefit of such reductions while they are in effect and to notify Buyer promptly 
of all such changes in prices. 

3. Unless specified otherwise on the face hereof, the date of payment will be calculated from the date that 
acceptable invoices are received by Buyer, or from the date that the articles shipped hereunder are 
received by, or the services rendered hereunder are completed for Buyer, whichever shall be the later date, 
both for the calculation of cash discounts and for the scheduling of payment of net invoices. Buyer has 
the discretion of determining what constitutes an acceptable invoice. 

4. Buyer will exercise all discounts provided by Vendor. 
5. Buyer may set-off against amounts payable to Vendor hereunder all present and future indebtedness of 

Vendor to Buyer arising from this or any other transaction or occurrence. 
6. Buyer shall not be responsible for any over-time charges unless Buyer provides its written 

authorization to Vendor. 
7. Vendor agrees to withhold and pay to the proper governmental authorities social security taxes and 

unemployment compensation taxes in any and all jurisdictions, as may be required by law, and to hold 
Buyer harmless against any claims for non-payment or insufficient payment of same. 
MATERIALS, TOOLS AND EQUIPMENT PAID FOR OR FURNISHED BY BUYER 

Title to all tools, equipment, dies, jigs or other materials, if any, either paid or furnished by Buyer, as 
well as replacements therefore and attachments thereto, in connection with this contract, shall at all times 
remain with Buyer. Such property shall be maintained by Vendor in good and usable condition, 
reasonable wear and tear excepted, and Vendor shall be responsible for any loss or damage thereto and 
shall at all times keep the same insured for its full insurable value. Vendor shall not include any charge 
(including amortization or depreciation) for such property in the price of any article manufactured, or 
service rendered, by or with the use of said property. Such property shall be plainly marked or otherwise 
adequately identified by Vendor as the property of Buyer and shall be stored separate and apart from 
Vendor's property to the extent possible. Said property shall not be removed from Vendor's premises, nor 
used for any purpose other than that for which furnished or acquired, without the prior written approval of 
Buyer. Buyer shall have the right, at all reasonable times, to inspect such property and Vendor's records 
with respect thereto and to take possession of such property on demand with or without legal process and 
without liability. Vendor agrees to waive, and does hereby waive, any lien that it may have or may 
hereafter have on such property and agrees to execute one or more Uniform Commercial Code financing 
statements with respect to such property showing Buyer's title thereto whenever so requested by Buyer. 
Such property shall be deemed to be moveable chattels and shall not become annexed. 
CONFIDENTIALITY 

1. Any designs, specification, drawings, reprints, technical information data ("Confidential Information") 
furnished by Buyer to Vendor hereunder shall remain Buyer's property, shall be kept confidential by 
Vendor, shall be used only with respect to articles manufactured or services rendered for Buyer and shall 
be returned to Buyer at Buyer's request. Buyer may use the Confidential Information in articles 
manufactured and/or services rendered by others and may obtain such legal protection as may be available 
for the Confidential Information. 
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2. Vendor shall not, without Buyer's prior written consent, in any manner, divulge the fact that Vendor 
has a contract to furnish the articles and/or services to Buyer. Vendor shall be responsible for the 
safeguarding of all secret, confidential, or restricted matters that may be disclosed or developed in 
connection with the work under this contract. 
GENERAL 

1. All printed, stamped or written matter appearing on this Purchase Order shall be a part hereof. 
2. The failure of Buyer to insist on the performance of any of the terms hereof, or to exercise any right or 

privilege hereunder, or Buyer's waiver of any breaches by Vendor hereof, shall not thereafter waive any 
such terms, conditions, rights or privileges that Buyer may have hereunder. 

3. All rights and remedies granted to Buyer hereunder shall be cumulative and not exclusive and shall be 
in addition to and not in lieu of Buyer's rights arising under this contract or in law. 

4. All of the terms and conditions hereof shall apply to additional quantities of articles and/or services 
ordered by Buyer except to the extent covered by a new contract. 

5. This contract shall be governed by and construed in accordance with the laws of the State of Illinois. 
6. Should any of the provisions of this contract be declared by any court of competent jurisdiction to be 

invalid, such decision shall not affect the validity of any remaining provisions hereof. 
7. None of Vendor's rights or obligations under this Order may be assigned without Buyer's prior written 

consent. Any attempt by Vendor to make such assignment shall be null and void and any such assignment 
by operation of law shall give Buyer the option to terminate the Purchase Order without further liability. 

8. Vendor shall not be responsible for delays or defaults in deliveries or performance, nor Buyer for 
failure to receive, if occasioned by wars, strikes, fires, an act of God or the public enemy, labor or 
transportation difficulties or other causes beyond the control of the affected party. 

9. Buyer's complete Order number must appear on all invoices, shipping notices, packing slips, 
containers, bills of lading, packages, and correspondence pertaining thereto. 

10. All notices, requests, demands and other communications which are required to be, or may be, given 
by either party under this contract shall be in writing and shall be deemed to have been given or made if 
delivered or mailed by first class mail, postage prepaid, or sent by prepaid telegram, to the other party at 
the address of such other party indicated on the face of this contract. 

11. In the rendering of all services hereunder, Vendor shall be an independent contractor, and Vendor 
shall not have any right or authority to act for, incur, assume or create any obligation, responsibility or 
liability, express or implied, in the name of, or on behalf of, Buyer or to bind Buyer in any manner 
whatsoever. 

12. Any waiver of terms and conditions of this Purchase Order by Buyer shall not prevent Buyer from 
thereafter insisting upon complete compliance with this Purchase Order's terms and conditions with 
respect to subsequent deliveries of merchandise or services, and shall not constitute a waiver of any other 
terms and conditions. 

13. This purchase Order, and any documents referred to on the face hereof, constitute the entire 
agreement between the parties regarding the subject matter hereof and supersede all prior agreements, 
understandings and statements whether oral or written regarding such subject matter. No modification to, 
change in or departure from the provisions of this Purchase Order shall be valid or binding on Buyer, 
unless approved in writing by Buyer's authorized representative. 
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TERMS AND CONDITIONS 

ACCEPTANCE 
This Purchase Order is an offer by the Buyer to the Vendor which will become a binding contract on the 

terms and conditions contained on both sides of this document when it is accepted by Vendor. Vendor may 
accept only by signing the acknowledgment copy hereof and returning same to Buyer. Acceptance is 
expressly limited to the stated terms and conditions on both sides hereof. In no event shall any terms or 
conditions contained in Vendor's acknowledgment forms, invoices, billing statements or other documents 
become a part of this contract, whether or not signed by Buyer's representatives, except in accordance with 
Paragraph 13 under the caption GENERAL below. 
REPRESENTATIONS AND WARRANTIES 

1. By accepting this Order, Vendor represents and warrants to Buyer, in addition to all warranties implied 
by law, that each article or service described on the face hereof (the "articles' or "services" as the case may 
be) shall: (a) be merchantable and fit for Buyer's intended purpose; (b) be free from defects in material, 
workmanship and design and with respect to services, be performed in a first class, workmanlike manner; 
( c) conform to all drawings, specifications and other descriptions, if any, referred to or set forth herein and 
all articles, if any, accepted by Buyer as samples; ( d) be suitable for use under, be manufactured or 
performed, as the case may be, in accordance with and, where required, be registered under all applicable 
Federal, state and local laws, and all orders and regulations promulgated thereunder, including, without 
limitation, the Fair Labor Standards Act of 1938, as amended, and the "Equal Opportunity" clause and the 
"Certification of Non-Segregated Facilities" provision of the Federal Acquisition Regulations in effect as of 
the date of this contract; and (e) not infringe or encroach upon third parties' personal contractual or 
proprietary rights. Upon Buyer's request, Vendor shall furnish to Buyer a certified report detailing the 
materials and workmanship incoiporated into the articles or utilized in connection with the performance of 
the services. Further, upon Buyer's request, Vendor shall provide completed Material Safety Data Sheets 
(OSHA Form 20) for those substances which have been identified by the U.S. Occupational Safety and 
Health Administration as hazardous or potentially hazardous chemicals. Vendor's representations and 
warranties shall survive the performance of the services or the delivery of the articles, or of products 
containing or incorporating such articles, to Buyer, and any resales thereof by Buyer. The warranties 
contained herein shall be in addition to, and shall not be construed as restricting or limiting any warranties 
or remedies of Buyer, express or implied, which are provided by contract or by law. Any attempt by 
Vendor to limit, disclaim or restrict any such warranties or remedies of Buyer, by acknowledgement or 
otherwise, in accepting this Order, shall be null and void and ineffective without Buyer's written consent. 

2. BUYER MAKES NO REPRESENTATIONS OR WARRANTIES CONCERNING THIS ORDER 
EXCEPT AS EXPRESSLY CONTAINED HEREIN. 
PATENTS 

Vendor shall defend any suit or proceeding brought against Buyer or its customers so far as based on a 
claim that any article or apparatus or any part thereof constituting goods furnished under this Order, as well 
as any device or process necessarily resulting from the use thereof, constitutes an infringement of any 
patent of the United States, if notified promptly in writing and given authority, information and assistance 
( at Vendor's expense) for the defense of same, and Vendor shall pay any damages and costs awarded 
therein. In case that article or apparatus , any part thereof, or any device or process necessarily resulting 
from the use thereof, is in such suit held to constitute infringement and the use of said article or apparatus, 
part or device is enjoined, Vendor shall at its own expense and at its option, either procure for Buyer the 
right to continue using said article or apparatus, part or device, or replace same with non-infringing article 
or apparatus, or modify it so it becomes non-infringing; or remove said article or apparatus and refund the 
purchase price and the transportation and installation costs thereof. The foregoing states the entire liability 
between Vendor and Buyer with respect to patent infringement involving said article or apparatus or any 
part thereof. 
INDEMNITY & INSURANCE 

1. If Vendor's work under this Order involves any operation by Vendor on the premises of Buyer or one 
of its customers, Vendor shall take all necessary precautions to prevent injury or death to persons or 
damage to property during such operation. Vendor shall indemnify, defend and hold harmless Buyer and 
its customers from any and all claims which may result in any way from any act or omission by the Vendor, 
its agents, employees, or subcontractors arising out of any such operation. 
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2. (a) Vendor agrees to indemnify and hold harmless Buyer and Buyer's agents and employees from and 
against any and all losses or claims for losses, liability, damage or expenses, including counsel and other 
legal fees, which arise out of or result from any of the following: (1) any injury to person or property 
arising or resulting from any actual alleged defect in any of the articles or services, or any act or omission 
of Vendor or Vendor's agents or employees, or of any of Vendor's subcontractors, with respect to any of 
the articles or services; (2) the alleged existence of any state of facts concerning the articles or services 
which, if true, would constitute a breach of any representation, warranty or other obligation of Vendor 
under this Agreement; (3) the non-fulfillment of any agreement on the part of Vendor contained in this 
contract, or ( 4) any and all actions, suits, proceedings, investigations, demands, assessments or judgments 
incident to the foregoing. 

(b) In the event that any action or proceeding based upon any of the matters referred to in subparagraph 
(2) (a) above is brought against Buyer or its agents, Buyer will promptly notify Vendor and Vendor shall, if 
Buyer so requests, resist and defend such action or proceeding by reputable counsel retained at Vendor's 
expense. In addition, Buyer may appear and be represented of its own choosing at Buyer's expense. 

( c) Vendor agrees that any controversy between itself and Buyer concerning Vendor's obligations under 
this indemnity may be litigated in the same forum as, and concurrently with, any lawsuit against Buyer to 
which such controversy may relate, and Vendor agrees to voluntarily appear in such forum and submit to 
the jurisdiction thereof. 

3. Vendor agrees to maintain, and when requested by Buyer, to furnish certificates acceptable to Buyer 
evidencing adequate Worker's Compensation, public liability, comprehensive general liability, product 
liability, property damages and other applicable insurance coverage. Maintenance of such insurance shall 
not relieve Vendor of liability under the indemnity provisions set for herein. 
PERFORMANCE SCHEDULE 

Time and rate of deliveries are the essence of this contract, and, if delivery of articles or performance of 
services is not completed by the time provided for in this Order, Buyer reserves the right, without liability, 
in addition to any other rights and remedies which Buyer may have under this contract or otherwise, to 
terminate this contract by notice effective when received by Vendor as to articles not yet delivered, or 
services not yet rendered and to purchase substitute articles or services elsewhere and charge Vendor with 
any loss incurred, plus incidental expenses. If requested by Buyer, Vendor will use an expedited method of 
shipment with respect to late deliveries, at Vendor's expense. Articles shipped to Buyer in advance of the 
scheduled date may be returned by Buyer to Vendor, at Vendor's expense, and Buyer shall not be liable for 
fabrication or shipment of articles in excess of authorized quantities nor obligated to accept tender thereof. 
CHANGES 

1. Vendor shall not make any changes in the specifications, physical composition of, or process used to 
manufacture the goods hereunder without Buyer's prior written consent 
2. Buyer shall have the right to make changes in (a) the specifications, drawings and samples, if any; (b) 
the method of performance, shipment or packaging; (c) the place and time of performance; and (d) the 
services, articles and material, including the quantities thereof, to be furnished by Vendor. If any such 
change causes an increase or decrease in the cost or the time required for performance of this contract, an 
equitable adjustment shall be made in the contract price or performance schedule, or both. Any claim by 
Vendor for adjustment under this clause must be asserted in writing within thirty (30) days from the date 
of receipt by Vendor of the notification of change, after which time such claim shall be deemed to have 
been waived by Vendor. 
CANCELLATION 

1. Buyer shall have the right to terminate and rescind all, or any part, of this contract, by notice to 
Vendor, in the event that (a) Vendor breaches or fails to perform any of its obligations hereunder; (b) any 
of the representations or warranties of Vendor contained herein shall be incorrect or untrue when made or 
at the time of delivery of any of the articles or rendering of any of the services to Buyer hereunder; or ( c) 
Vendor becomes insolvent or seeks relief under any bankruptcy or insolvency law, or if any bankruptcy, 
reorganization, arrangement , receivership or other insolvency proceeding shall be commenced by or 
against Vendor. Such termination shall become effective immediately upon receipt of such notice by 
Vendor, and Vendor will stop work immediately on the terminated portion of this contract, immediately 
notify subcontractors to stop work, and protect property in Vendor's possession in which Buyer has, or 
may acquire, an interest. In the event of such termination, Buyer agrees to pay Vendor the stipulated price 
for all articles or services which have been completed by Vendor and delivered to and accepted by Buyer, 
subject to Buyer's rights of revocation of acceptance. 
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2. Buyer shall also have the right to terminate and rescind all, or any part of this contract, other than as a 
result of default of Vendor, by giving Vendor notice of its election to do so. Such termination shall 
become effective immediately upon receipt of such notice by Vendor, and Vendor will stop work 
immediately on the terminated part of this contract, immediately notify subcontractors to stop work, and 
protect property in Vendor's possession in which Buyer has, or may acquire, an interest. In the event of 
such termination, Buyer agrees to pay Vendor the stipulated price for all articles or services which have 
been completed by Vendor and delivered to and accepted by Buyer, subject to Buyer's right ofrevocation 
of acceptance. In addition, with respect only to terminations pursuant to this paragraph 2, Buyer agrees to 
pay Vendor for Vendor's reasonable out-of-pocket costs necessarily incurred by Vendor in the 
performance of this contract which are properly allocable to the terminated portion of this contract under 
recognized commercial accounting practices, provided, however, that Vendor must, in good faith, use its 
best efforts to mitigate its said out-of-pocket costs by commercially reasonable means. Any claim for 
payment of such out-of-pocket costs incurred by Vendor must be submitted writing to Buyer within thirty 
(30) days of receipt of Buyer's notice of termination, thoroughly documented by invoices of other 
applicable documents, after which time such claim shall be deemed to have been waived by Vendor. 
Buyer shall have the right to audit all elements of any termination claim and Vendor shall make available 
to Buyer on request, all books, records and papers relating thereto, in a form readable by Buyer. 

3. The remedies provided in paragraphs 1 and 2 above shall be Vendor's exclusive remedies for Buyer's 
termination and/or rescission of this contract and Vendor shall have no other remedy, including, but not 
limited to, specific performance or loss of profits. Vendor will deliver to Buyer any property in which 
Buyer has an interest and for which Buyer shall make written request at or after termination and Buyer 
will pay Vendor the fair value of any such property so requested and delivered. 
PACKAGING AND SHIPPING 

Buyer shall have the right, at its option, to control and select the method of transportation of articles 
ordered. All delivered articles shall be packed and packaged in accordance with the instructions or 
specifications attached hereto, or referred to in drawings or specifications for the articles hereunder; in the 
absence of any such instructions or specifications, Vendor shall comply with the best commercial practice 
for domestic and/or international shipments, adequate for safe arrival at destination and storage, for 
protection against weather and transportation, for compliance with carrier regulations and for securing the 
lowest transportation costs. No charge shall be made by Vendor for cartage or packing unless authorized 
by Buyer in writing. Truck shipments must be made only by carriers authorized under applicable federal 
and state law or will be subject to rejection. All packages and containers must bear Vendor's name and 
Buyer's purchase order number, indicate the contents, and show quantity, gross and net weights. Multiple 
containers must be labeled as such. Country of origin must be clearly marked on each article, box, and 
carton. Any omission or failure in marking country of origin will be the responsibility of Vendor. A bill 
of lading or other shipping manifest must be mailed to Buyer the same day that shipment is made by 
Vendor. 
INSPECTION AND RIGHTS OF REPAIR AND REJECTION 

1. The articles and services shall be received subject to Buyer's rights of inspection, rejection and 
revocation of acceptance. Any article or service which is not in conformity with Vendor's representations 
and warranties set forth in this contract, or implied warranties of Vendor or which is otherwise defective, 
may be returned by Buyer to Vendor, at Vendor's expense, and will be promptly repaired or replaced by 
Vendor on demand at no additional cost to Buyer, or, upon Buyer's request and at Vendor's expense, 
Vendor shall promptly send a repair person to Buyer's premises to repair or replace such articles or 
services, or, at Buyer's option, such articles or services may be repaired by Buyer, at Vendor's expense. 
Vendor shall bear all costs of packing, shipping and transporting all defective or nonconforming articles. 
Payment of the purchase prior to inspection shall not constitute acceptance by Buyer of the articles or 
services. 

2. Vendor, at its own expense, shall furnish any parts price lists, maintenance and repair instructions and 
sectional drawings requested to Buyer for articles supplied hereunder. Vendor's facilities, materials and 
equipment and the articles to be shipped hereunder (including adequate data showing the presence in each 
article of the physical and chemical properties, including all components and raw materials incorporated 
therein, required by the applicable specifications), shall at all reasonable times and places, be subject to 
examination by Buyer, and Vendor also shall impose the same requirements on his subcontractors. On 
orders placed on a time and material basis, Vendor shall retain its cost records, and all ancillary business 
records, for at least one ( 1) year following delivery of the articles or completion of the services to Buyer 
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and such records shall at all times be subject to inspection by Buyer's representatives. All materials and 
workmanship incoiporated into the articles and/or services shall be subject to Buyer's inspection and 
testing at all times and places (such inspection and testing to be conducted, when practical, during the 
manufacture of the articles or the rendering of the services); and, if any such inspection or testing is to be 
made on the premises of Vendor, Vendor will furnish, without additional charge, all reasonable facilities, 
testing equipment and assistance for sale and convenient inspection or testing. 
BILLING, PRICE AND PAYMENT 

1. The articles shipped or services rendered pursuant hereto must not be invoiced at a higher price than 
that shown on the face of this contract without Buyer's prior written consent. The price on the face of this 
contract includes packing crating and freight express or cartage unless otherwise shown on the face 
hereof. Invoices must itemize applicable transportation charges, taxes and custom duties, if any, as 
separate items. Invoices must be rendered as close to date of shipment of articles, or completion of 
services, as is possible, but not before such date of shipment or completion. 

2. Vendor warrants that the prices for the articles and/or services to be furnished to Buyer hereunder are 
not less favorable than those currently extended to any other customer for the same or similar articles 
and/or services in similar quantities. If Vendor's net prices to the other similarly situated for articles 
and/or services similar to those furnished to Buyer hereunder below the price stipulated herein, Vendor 
agrees to give Buyer the benefit of such reductions while they are in effect and to notify Buyer promptly 
of all such changes in prices. 

3. Unless specified otherwise on the face hereof, the date of payment will be calculated from the date that 
acceptable invoices are received by Buyer, or from the date that the articles shipped hereunder are 
received by, or the services rendered hereunder are completed for Buyer, whichever shall be the later date, 
both for the calculation of cash discounts and for the scheduling of payment of net invoices. Buyer has 
the discretion of determining what constitutes an acceptable invoice. 

4. Buyer will exercise all discounts provided by Vendor. 
5. Buyer may set-off against amounts payable to Vendor hereunder all present and future indebtedness of 

Vendor to Buyer arising from this or any other transaction or occurrence. 
6. Buyer shall not be responsible for any over-time charges unless Buyer provides its written 

authorization to Vendor. 
7. Vendor agrees to withhold and pay to the proper governmental authorities social security taxes and 

unemployment compensation taxes in any and all jurisdictions, as may be required by law, and to hold 
Buyer harmless against any claims for non-payment or insufficient payment of same. 
MATERIALS, TOOLS AND EQUIPMENT PAID FOR OR FURNISHED BY BUYER 

Title to all tools, equipment, dies, jigs or other materials, if any, either paid or furnished by Buyer, as 
well as replacements therefore and attachments thereto, in connection with this contract, shall at all times 
remain with Buyer. Such property shall be maintained by Vendor in good and usable condition, 
reasonable wear and tear excepted, and Vendor shall be responsible for any loss or damage thereto and 
shall at all times keep the same insured for its full insurable value. Vendor shall not include any charge 
(including amortization or depreciation) for such property in the price of any article manufactured, or 
service rendered, by or with the use of said property. Such property shall be plainly marked or otherwise 
adequately identified by Vendor as the property of Buyer and shall be stored separate and apart from 
Vendor's property to the extent possible. Said property shall not be removed from Vendor's premises, nor 
used for any puipose other than that for which furnished or acquired, without the prior written approval of 
Buyer. Buyer shall have the right, at all reasonable times, to inspect such property and Vendor's records 
with respect thereto and to take possession of such property on demand with or without legal process and 
without liability. Vendor agrees to waive, and does hereby waive, any lien that it may have or may 
hereafter have on such property and agrees to execute one or more Uniform Commercial Code financing 
statements with respect to such property showing Buyer's title thereto whenever so requested by Buyer. 
Such property shall be deemed to be moveable chattels and shall not become annexed. 
CONFIDENTIALITY 

1. Any designs, specification, drawings, reprints, technical information data ("Confidential Information") 
furnished by Buyer to Vendor hereunder shall remain Buyer's property, shall be kept confidential by 
Vendor, shall be used only with respect to articles manufactured or services rendered for Buyer and shall 
be returned to Buyer at Buyer's request. Buyer may use the Confidential Information in articles 
manufactured and/or services rendered by others and may obtain such legal protection as may be available 
for the Confidential Information. 
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2. Vendor shall not, without Buyer's prior written consent, in any manner, divulge the fact that Vendor 
has a contract to furnish the articles and/or services to Buyer. Vendor shall be responsible for the 
safeguarding of all secret, confidential, or restricted matters that may be disclosed or developed in 
connection with the work under this contract. 
GENERAL 

1. All printed, stamped or written matter appearing on this Purchase Order shall be a part hereof. 
2. The failure of Buyer to insist on the performance of any of the terms hereof, or to exercise any right or 

privilege hereunder, or Buyer's waiver of any breaches by Vendor hereof, shall not thereafter waive any 
such terms, conditions, rights or privileges that Buyer may have hereunder. 

3. All rights and remedies granted to Buyer hereunder shall be cumulative and not exclusive and shall be 
in addition to and not in lieu of Buyer's rights arising under this contract or in law. 

4. All of the terms and conditions hereof shall apply to additional quantities of articles and/or services 
ordered by Buyer except to the extent covered by a new contract. 

5. This contract shall be governed by and construed in accordance with the laws of the State of Illinois. 
6. Should any of the provisions of this contract be declared by any court of competent jurisdiction to be 

invalid, such decision shall not affect the validity of any remaining provisions hereof. 
7. None of Vendor's rights or obligations under this Order may be assigned without Buyer's prior written 

consent. Any attempt by Vendor to make such assignment shall be null and void and any such assignment 
by operation of law shall give Buyer the option to terminate the Purchase Order without further liability. 

8. Vendor shall not be responsible for delays or defaults in deliveries or performance, nor Buyer for 
failure to receive, if occasioned by wars, strikes, fires, an act of God or the public enemy, labor or 
transportation difficulties or other causes beyond the control of the affected party. 

9. Buyer's complete Order number must appear on all invoices, shipping notices, packing slips, 
containers, bills of lading, packages, and correspondence pertaining thereto. 

10. All notices, requests, demands and other communications which are required to be, or may be, given 
by either party under this contract shall be in writing and shall be deemed to have been given or made if 
delivered or mailed by first class mail, postage prepaid, or sent by prepaid telegram, to the other party at 
the address of such other party indicated on the face of this contract. 

11. In the rendering of all services hereunder, Vendor shall be an independent contractor, and Vendor 
shall not have any right or authority to act for, incur, assume or create any obligation, responsibility or 
liability, express or implied, in the name of, or on behalf of, Buyer or to bind Buyer in any manner 
whatsoever. 

12. Any waiver of terms and conditions of this Purchase Order by Buyer shall not prevent Buyer from 
thereafter insisting upon complete compliance with this Purchase Order's terms and conditions with 
respect to subsequent deliveries of merchandise or services, and shall not constitute a waiver of any other 
terms and conditions. 

13. This purchase Order, and any documents referred to on the face hereof, constitute the entire 
agreement between the parties regarding the subject matter hereof and supersede all prior agreements, 
understandings and statements whether oral or written regarding such subject matter. No modification to, 
change in or departure from the provisions of this Purchase Order shall be valid or binding on Buyer, 
unless approved in writing by Buyer's authorized representative. 
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Date of Transit Vessel EPA Reported DQM Load Number ADISS, Inc./GLDD Load Number

12/17/2013 Terrapin Island 112 Not in ADISS, Inc. Database
4/3/2014 GL701 27 151

6/18/2014 GL702 217 542
7/1/2014 GL701 207 645

8/12/2014 GL64 7 852
8/28/2014 GL701 267 984
9/2/2014 GL64 8 1012

9/28/2014 GL701 312 1334
10/4/2014 GL65 25 1441
10/4/2014 GL701 334 1439

10/16/2014 GL702 458 1538
10/17/2014 GL63 407 1549
10/21/2014 GL702 467 1562
10/22/2014 GL63 411 1580
10/22/2014 GL701 366 1570
10/22/2014 GL702 470 1569
11/10/2014 GL65 47 1696
11/12/2014 GL701 411 1725
12/5/2014 GL66 367 1875

12/17/2014 GL701 489 2025
12/21/2014 GL701 508 2098

1/2/2015 GL701 545 2262
1/3/2015 GL701 547 2274
1/8/2015 GL701 570 2366
3/7/2015 GL66 621 2926
3/7/2015 GL702 681 2922
3/8/2015 GL66 624 2936

4/26/2015 GL64 456 3475
5/16/2015 GL66 762 3570
5/21/2015 GL64 484 3636
6/7/2015 GL66 834 3919

6/10/2015 GL701 846 3968
6/15/2015 GL66 862 4042
6/16/2015 GL66 865 4055
6/17/2015 GL701 868 4060
6/20/2015 GL66 874 4100
6/21/2015 GL701 876 4101
3/13/2014 GL63 49 117
3/19/2014 GL63 52 124
3/30/2014 GL63 53 134
4/2/2014 GL63 55 140
4/2/2014 GL702 65 142

2013-2015 Port of Miami GLDD Violation Report w/Cross-Referenced Load Numbers 
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Date of Transit Vessel EPA Reported DQM Load Number ADISS, Inc./GLDD Load Number

2013-2015 Port of Miami GLDD Violation Report w/Cross-Referenced Load Numbers 

4/15/2014 GL702 88 194
4/18/2014 GL702 93 205
4/20/2014 GL701 60 209
4/23/2014 GL701 67 226
5/23/2014 GL63 57 290
5/27/2014 GL66 18 340
5/29/2014 GL66 19 344
6/5/2014 GL63 78 407

9/17/2014 GL701 282 1212
10/27/2014 GL65 29 1607
10/28/2014 GL65 30 1611
11/8/2014 GL65 41 1677

11/16/2014 GL701 429 1791
11/25/2014 GL66 356 1832
12/4/2014 GL501 3 1877
12/9/2014 GL501 5 1909

12/10/2014 GL502 1 1930
12/10/2014 GL702 502 1925
12/11/2014 GL502 2 1942
12/17/2014 GL501 7 2024
12/17/2014 GL66 415 2033
12/28/2014 GL702 552 2181
1/30/2015 GL66 536 2561
4/17/2015 GL502 105 3361
5/3/2015 GL66 757 3521

5/21/2015 GL65 69 3625
5/24/2015 GL602 16 3670
5/30/2015 GL602 24 3775
6/7/2015 GL702 898 3918
6/8/2015 GL702 901 3933

7/12/2015 GL702 948 4136
3/6/2014 GL63 31 80
3/7/2014 GL702 41 83

4/18/2014 GL702 93 205
8/28/2014 GL701 267 984
9/17/2014 GL701 282 1212

11/16/2014 GL701 429 1791
12/9/2014 GL501 5 1909

12/10/2014 GL702 502 1962
12/10/2014 GL502 1 1930
12/11/2014 GL502 2 1942
12/16/2014 GL501 6 1997
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Date of Transit Vessel EPA Reported DQM Load Number ADISS, Inc./GLDD Load Number

2013-2015 Port of Miami GLDD Violation Report w/Cross-Referenced Load Numbers 

12/17/2014 GL66 415 2033
12/17/2014 GL501 7 2024
1/15/2014 GL701 2 1
5/15/2014 Terrapin Island 112 Not in ADISS, Inc. Database
6/17/2014 GL702 212 525
6/20/2014 GL701 191 566
9/28/2014 GL702 402 1333

10/16/2014 GL701 355 1530
10/16/2014 GL702 457 1528
11/13/2014 GL66 331 1743
2/14/2015 GL702 624 2693
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ADISS Webpage Link for Port of Miami Project 

Trips at Issue in Case 
www.adissdata.com 
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Colonel Alfred A. Pantano 
District Commander 
Jacksonville District 
U.S. Anny C01ps of Engineers 
P.O. Box 4970 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION4 

ATLANTA FEDERAL CENTER 
61 FORSYTH STREET 

ATLANTA, GEORGIA 30303-8960 

SEP 2 6 2011 

Jacksonville, Florida 32232-0019 

Dear Colonel Pantano: 

Please find enclosed revisions to the Miami Ocean Dredged Material Disposal Site (ODMDS) Site 
Management and Monitoring Piao (SMMP). Section I 02 of the Ma1ine Protection, Research, and 
Sanctuaries Act (MPRSA) requires that SMMPs be developed by the Envirowneutal Protection Agency 
(EPA) in conjunction with the U.S. Anny Co!'ps of Engineers (USACE) for each ODMDS designated by 
EPA. This SMMP was originally developed in 1995 and reviewed and revised in 2008 pmsnant to the 
requirements of tbe MPRSA. Tbe 2008 SMMP recormnended tbat tbe capacity and behavior of disposed 
drndged material, with reference to the disposal release zone and ODMDS bom1daries, be evaluated 
prior to approval of disposal of dredged material from the Miami Harbor Phase ID deepening project. 
Based on the modeling results funded by the USA CE and completed in March, 2010, EPA has 
detem1iued that the SM.MP warrants revision. It has been detem1ined that tbe disposa l release zone for 
future projects requires adjustment to contain tbe spatia l distribution of tbe disposed ch-edged material on 
the seafloor within the ODMDS bolllldaries. The disposal release zone has been moved no11h 804 feet. 
The coordinates of the revised release zone are provided in the attached documents. The enclosed 
revisiollS supersede the 2008 SMMP. 

In revising tbe SMMPs, EPA and tbe USACE followed the procedures outlined in tbe 2007 
Memorandlllll of Understanding (MOU) between USACE South Atlantic Division and EPA Region 4 on 
Ocean Dredged Material Disposal. EPA coordinated the proposed revisious with the National Marine 
Fisheries Service and the State of Florida. In addition, in accordance with the MPRSA and the MOU, 
this document unde,went a 30-day public review tln·ough publication on May 4, 2011 of a Joint Public 
Notice of tl!Je proposed chauges. 

The management and monito1ing requirements of the SMMPs should be included as perm.it conditions 
for all MP RSA Section I 03 pennits and should be inco1porated in the contract language for all federal 
projects foe ocean disposal in the ODMDSs. Templates for pennit special conditions and contract 
specifications implementing tbese requirements are iucluded with tl1e SMMP revisions as appendices. If 
you have an y questions, please contact Mr. Cbiis McAI1hm· at (404) 562-9391. 

Sincerely, 

!lffi~~ K~• F1tO,m, 
I) - Regional Administrator 

Enclosures 



REVISIONS TO THE MIAMI OCEAN DREDGED 
MATERIAL DISPOSAL SITE (ODMDS) 

SITE MANAGEMENT AND MONITORING PLAN 

September, 2011 
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2.8 Disposal Location. Based on the results of monitoring surveys (see section 3.4) and 
computer modeling simulations (Taylor, 2010), the disposal release zone has been 
modified from that specified in the 1995 and 2008 SMMPs. This disposal release zone is 
approximately 2.4 times larger and 481 feet south of the 1995 disposal release zone.  The 
disposal release zone measures 985 feet by 3,895 feet.  The disposal release zone 
coordinates are as follows: 

Table 2. Disposal Release Zone 
Geographic (NAD83) State Plane 

(FL East 0901 Ft NAD83) 
Center 25o44.943'N 80o03.354’W 515,593 N 966,921 E 
NW Corner 25o45.023'N 80o03.709’W 516,064 N 964,969 E 
NE Corner 25o45.023'N 80o02.999’W 516,092 N 968,865 E 
SW Corner 25o44.863'N 80o03.709’W 515,095 N 964,976 E 
SE Corner 25o44.863'N 80o02.999’W 515,123 N 968,872 E 

Disposal shall be initiated within the disposal release zone and shall be completed (doors 
closed) prior to departing the ODMDS. 

5.0 REFERENCES 

Taylor Engineering Inc.  2010.  Evaluation of Dredged Material Behavior at the Port of 
Miami Ocean Dredged Material Disposal Site, for ANAMAR Environmental Consulting, 
Inc. March, 2010. Jacksonville, FL. 
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Figure 1: Miami ODMDS Disposal Release Zones (coordinates are in Florida State Plan NAD83 feet) 
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GENERIC SPECIAL CONDITIONS 
FOR MPRSA SECTION 103 PERMITS 

I. DISPOSAL OPERATIONS 

A. For this permit, the term disposal operations shall mean: navigation of any vessel used 
in disposal of operations, transportation of dredged material from the dredging site to the 
Miami ODMDS, proper disposal of dredged material at the disposal area within the 
Miami ODMDS, and transportation of the hopper dredge or disposal barge or scow back 
to the dredging site. 

B. The Miami ODMDS is defined as the rectangle with center coordinates of 25o45.00'N 
latitude and 80o03.37’W longitude (NAD 27) or state plane coordinates 516,078 N and 
966,926 E (NAD83).  The site coordinates are as follows: 

Geographic (NAD27) Geographic (NAD83) State Plane 
(FL East 0901 Ft 

NAD83) 
Center 25o45.00'N 80o03.37’W 25o45.02'N 80o03.35’W 516,078 N 966,926 E 
NW Corner 25o45.50'N 80o03.90’W 80o03.89’W 519,086 N 963,978 E 
NE Corner 25o45.50'N 80o02.83’W 80o02.82’W 519,128 N 969,829 E 
SW Corner 25o44.50'N 80o03.90’W 80o03.89’W 513,028 N 964,021 E 
SE Corner 25o44.50'N 80o02.83’W 80o02.82’W 513,070 N 969,874 E 

C. No more than [NUMBER] cubic yards of dredged material excavated at the location 
defined in [REFERENCE LOCATION IN PERMIT] are authorized for disposal at the 
Miami ODMDS. 

D. The permittee shall use an electronic positioning system to navigate to and from the 
Miami ODMDS.  For this section of the permit, the electronic positioning system is 
defined as: a differential global positioning system or a microwave line of site system.  
Use of LORAN-C alone is not an acceptable electronic positioning system for disposal 
operations at the Miami ODMDS.  If the electronic positioning system fails or navigation 
problems are detected, all disposal operations shall cease until the failure or navigation 
problems are corrected. 

E. The permittee shall certify the accuracy of the electronic positioning system proposed 
for use during disposal operations at the Miami ODMDS.  The certification shall be 
accomplished by direct comparison of the electronic positioning system’s accuracy with a 
known fixed point. 

F. The permittee shall not allow any water or dredged material placed in a hopper dredge 
or disposal barge or scow to flow over the sides or leak from such vessels during 
transportation to the Miami ODMDS. 

G. A disposal operations inspector and/or captain of any tug boat, hopper dredge or other 
vessel used to transport dredged material to the Miami ODMDS shall insure compliance 

A-1 
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with disposal operation conditions defined in this permit. 

1. If the disposal operations inspector or the captain detects a violation, he shall 
report the violation to the permittee immediately. 

2. The permittee shall contact the U.S. Army Corps of Engineers, Jacksonville 
District’s Regulatory Branch [TELEPHONE NUMBER] and EPA Region 4 at 
(404) 562-9391 to report the violation within twenty-four (24) hours after the 
violation occurs.  A complete written explanation of any permit violation shall be 
included in the disposal summary report. 

H. When dredged material is disposed, no portion of the hopper dredge or disposal barge 
or scow shall be outside of the boundaries of the Miami ODMDS as defined in Special 
Condition B.  Additionally, disposal shall be initiated within the disposal release zone 
defined by the following coordinates: 

Geographic (NAD83) State Plane 
(FL East 0901 Ft NAD83) 

Center 25o44.943'N 80o03.354’W 515,593 N 966,921 E 
NW Corner 25o45.023'N 80o03.709’W 516,064 N 964,969 E 
NE Corner 25o45.023'N 80o02.999’W 516,092 N 968,865 E 
SW Corner 25o44.863'N 80o03.709’W 515,095 N 964,976 E 
SE Corner 25o44.863'N 80o02.999’W 515,123 N 968,872 E 

I. During transit to and from the Miami ODMDS, the hopper dredge or disposal barge or 
scow shall remain within the navigation channel until east of the buoy G”1”.  The hopper 
dredge or disposal barge or scow shall not transit the Particularly Sensitive Sea Area 
during transit to or from the ODMDS. 

J. The permittee shall use an electronic tracking system (ETS) that will continuously 
track the horizontal location and draft condition of the disposal vessel (hopper dredge or 
disposal barge or scow) to and from the Miami ODMDS.  Data shall be collected at least 
every 500 feet during travel to and from the ODMDS and every minute or every 200 feet 
of travel, whichever is smaller, while approaching within 1,000 feet and within the 
ODMDS. The permittee shall use Florida State Plane or latitude and longitude 
coordinates (North American Datum 1983).  State Plane coordinates shall be reported to 
the nearest foot and latitude and longitude coordinates shall be reported as decimal 
degrees out to 6 decimals.  Westerly longitudes are to be reported as negative.  Draft 
readings shall be recorded in feet out to 2 decimals. 

K. The permittee shall record electronically for each load the following information: 
a. Load Number 
b. Disposal Vessel or Scow Name 
c. Tow Vessel Name (if scow used) 
d. Captain of Disposal or Tow Vessel 
e. Estimated volume of Load 
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f.  Description of Material Disposed 
g.  Source of Dredged Material 
h.  Date, Time and Location at Start at Initiation and Completion of Disposal 

Event 
i.  The ETS data required by Special Condition I. 

L. The permittee shall conduct a bathymetric survey of the Miami ODMDS within 3 
months prior to project disposal and within 60 days following project completion. 

1. The number and length of the survey transects shall be sufficient to encompass 
the Miami ODMDS and a 500 foot wide area around the site. The transects shall 
be spaced at 500-foot intervals or less. 

2. Vertical accuracy of the survey shall be ±0.5 feet.  Horizontal location of the 
survey lines and depth sounding points will be determined by an automated 
positioning system utilizing either microwave line of site system or differential 
global positioning system.  The vertical datum shall be mean lower low water 
(m.l.l.w) and the horizontal datum shall use Florida State Plane or latitude and 
longitude coordinates (North American Datum 1983). State Plane coordinates 
shall be reported to the nearest 0.10 foot and latitude and longitude coordinates 
shall be reported as decimal degrees to 6 decimal points. 

L. Enclosed is the Regional Biological Opinion (RBO) dated [INSERT DATE], for 
swimming sea turtles, whales, and sturgeon.  The RBO contains mandatory terms and 
conditions to implement the reasonable and prudent measures that are associated with 
“incidental take” that is also specified in the RBO.  Your authorization under the Corps 
permit is conditional upon your compliance with all of the mandatory terms and 
conditions associated with the incidental take of the attached RBO, which terms and 
conditions are incorporated by reference in the permit.  Failure to comply with the terms 
and conditions associated with the incidental take of the RBO, where a take of the listed 
species occurs, would constitute an unauthorized take, and it would also constitute non
compliance with your Corps permit.  However, depending on the affected species NMFS 
is the appropriate authority to determine compliance with the terms and conditions of its 
RBO and with the Endangered Species Act (ESA).  For further clarification on this point, 
you should contact the appropriate agency.  Should they determine that the conditions of 
the RBO have been violated; normally they will enforce the violation of the ESA, or refer 
the matter to the Department of Justice. 

II. REPORTING REQUIREMENTS 

A. All reports, documentation and correspondence required by the conditions of this 
permit shall be submitted to the following addresses: U.S. Army Corps of Engineers 
(Corps), Regulatory Division, Enforcement Section, P.O. Box 4970, Jacksonville, Florida 
32232-0019 and U. S. Environmental Protection Agency (EPA) Region 4's Wetlands, 
Coastal and Oceans Branch, 61 Forsyth Street, Atlanta, GA 30303.  The Permittee shall 
reference this permit number, [INSERT PERMIT NUMBER], on all submittals. 
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B. At least 15 days before initiating any dredging operations authorized by this permit, 
the Permittee shall provide to the Corps and EPA a written notification of the date of 
commencement of work authorized by this permit. 

C. Electronic data required by Special Conditions I.J and I.K shall be provided to EPA 
Region 4 on a daily basis.  Data shall be submitted as an eXtensible Markup Language 
(XML) document via Internet e-mail to DisposalData.R4@epa.gov. XML data file format 
specifications are available from EPA Region 4. 

D. The permittee shall send one (1) copy of the disposal summary report to the 
Jacksonville District’s Regulatory Branch and one (1) copy of the disposal summary 
report to EPA Region 4 documenting compliance with all general and special conditions 
defined in this permit.  The disposal summary report shall be sent within 90 days after 
completion of the disposal operations authorized by this permit.  The disposal summary 
report shall include the following information: 

1. The report shall indicate whether all general and special permit conditions were 
met. Any violations of the permit shall be explained in detail. 

2. The disposal summary report shall include the following information: dredging 
project title; dates of disposal; permit number and expiration date; name of 
contractor(s) conducting the work, name and type of vessel(s) disposing material 
in the ODMDS; disposal timeframes for each vessel; volume disposed at the 
ODMDS (as paid in situ volume, total paid and un paid in situ volume, and gross 
volume reported by dredging contractor), number of loads to ODMDS, type of 
material disposed at the ODMDS; identification of any misplaced material 
(outside disposal zone or the ODMDS boundaries); dates of pre and post disposal 
bathymetric surveys of the ODMDS and a narrative discussing any violation(s) of 
the 103 permit. The disposal summary report should be accompanied by the 
bathymetry survey results (plot and X,Y,Z ASCII data file). 
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TYPICAL CONTRACT LANGUAGE FOR IMPEMENTING SMMP REQUIREMENTS 

3.3 DISPOSAL OF DREDGED MATERIAL 

3.3.1 General 

All material dredged shall be transported to and deposited in the disposal area(s) designated on 
the drawings.  The approximate maximum and average distance to which the material will have to 
be transported are as follows: 

Disposal Area  Maximum Distance Average Distance 
Statute Miles Statute Miles 

Miami ODMDS 

[INSERT DISPOSAL [XX miles] [XX miles] 
AREA 2] 

[IF MATERIAL FROM DIFFERENT PROJECT AREAS GO TO DIFFERENT DISOSAL AREAS, 
IT COULD BE SPECIFIED HERE] 

3.3.2 Ocean Disposal Notification 

a.  The contractor shall notify EPA Region 4 's Wetlands, Coastal and NonPoint Source 
Branch (61 Forsyth Street, Atlanta, GA 30303) at least 15 calendar days and the local 
Coast Guard Captain of the Port at least 5 calendar days prior to the first ocean disposal.  
The notification will be by certified mail with a copy to the Contracting Officer.  The 
following information shall be included in the notification: 

(1)  Project designation; Corps of Engineers’ Contracting Officer’s name and contract 
number; and, the Contractor’s name, address, and telephone number. 

(2)  Port of departure. 
(3)  Location of ocean disposal area (and disposal zone if required). 
(4)  Schedule for ocean disposal, giving date and time proposed for first ocean 

disposal. 

3.3.3 Ocean Dredged Material Disposal Sites (ODMDS) 

The material excavated shall be transported to and deposited in the Miami ODMDS shown on the 
drawings.  When dredged material is disposed, no portion of the hopper dredge or disposal barge 
or scow shall be outside of the boundaries of the Miami ODMDS as shown on the drawings.  
Additionally, disposal shall be initiated within the disposal release zone defined by the following 
coordinates: 

Geographic (NAD83) State Plane 
(FL East 0901 Ft NAD83) 

Center 25o44.943'N 80o03.354’W 515,593 N 966,921 E 
NW Corner 25o45.023'N 80o03.709’W 516,064 N 964,969 E 
NE Corner 25o45.023'N 80o02.999’W 516,092 N 968,865 E 
SW Corner 25o44.863'N 80o03.709’W 515,095 N 964,976 E 
SE Corner 25o44.863'N 80o02.999’W 515,123 N 968,872 E 

During transit to and from the Miami ODMDS, the hopper dredge or disposal barge or scow shall 
remain within the navigation channel until east of the buoy G”1”.  The hopper dredge or disposal 
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---------------------------------------------------------------------- ------

barge or scow shall not transit the Particularly Sensitive Sea Area during transit to or from the 
ODMDS. 

3.3.4 Logs 

The Contractor shall keep a log for each load placed in the Miami ODMDS.  The log entry for 
each load shall include: 

j. Load Number 
k. Disposal Vessel or Scow Name 
l. Tow Vessel Name (if scow used) 
m. Captain of Disposal or Tow Vessel 
n. Estimated volume of Load 
o. Description of Material Disposed 
p. Source of Dredged Material 
q. Date, Time and Location (coordinates) at Start of Initiation and Completion of 

Disposal Event 
At the completion of dredging and at any time upon request, the log(s) shall be submitted in paper 
and electronic formats to the Contracting Officer for forwarding to the appropriate agencies. 

3.3.5 Overflow, Spills and Leaks 

Water and dredged materials shall not be permitted to overflow or spill out of barges, hopper 
dredges, or dump scows during transport to the disposal site(s).  Failure to repair leaks or change 
the method of operation which is resulting in overflow of spillage will result in suspension of 
dredging operations and require prompt repair or change of operation to prevent overflow or 
spillage as a prerequisite to the resumption of dredging.  

3.3.6 Electronic Tracking System (ETS) for Ocean Disposal Vessels 

The Contractor shall furnish an ETS for surveillance of the movement and disposition of dredged 
material during dredging and ocean disposal.  This ETS shall be established, operated and 
maintained by the Contractor to continuously track in real-time the horizontal location and draft 
condition of the disposal vessel (hopper dredge or disposal barge or scow) for the entire dredging 
cycle, including dredging area and disposal area.  The ETS shall be capable of displaying and 
recording in real-time the disposal vessel’s draft and location. 

[USE LANGUAGE BELOW FOR NON DQM PROJECTS] 

3.3.6.1 ETS Standards 

The Contractor shall provide automated (computer) system and components to perform in 
accordance with COE EM 1110-1-2909. A copy of the EM can be downloaded from the following 
web site: http://www.usace.army.mil/inet/usace-docs'eng-manuals/em.htm. Horizontal location 
shall have an accuracy equal to or better than a standard DGPS 
system, equal to or better than plus/minus 10 feet (horizontal repeatability). Vertical (draft) data 
shall have an accuracy of plus/minus 0.5 foot. Horizontal location and vertical data shall be 
collected in sets and each data set shall be referenced in real-time to date and local time (to 
nearest minute), and shall be referenced to the same state plane 
coordinate system used for the survey(s) shown in the contract plans. The ETS shall be 
calibrated, as required, in the presence of the Contracting Officer at the work location before 
disposal operations have started, and at 30-day intervals while work is in progress. The 
Contracting Officer shall have access to the ETS in order to observe its operation. Disposal 
operations will not commence until the ETS to be used by the Contractor is certified by the 
Contracting Officer to be operational and within acceptable accuracy. It is the Contractor's 
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responsibility to select a system that will operate properly at the work location. The complete 
system shall be subject to the Contracting Officer's approval. 

3.3.6.2 ETS Data Requirements and Submissions 

a.  The ETS for each disposal vessel shall be in operation for all dredging and disposal 
activities and shall record the full round trip for each loading and disposal cycle. (NOTE: 
A dredging and disposal cycle constitutes the time from commencement of dredging to 
complete discharge of the material.) The Contracting Officer shall be notified immediately 
in the event of ETS failure and all dredging operations for the vessel shall cease until the 
ETS is fully operational. Any delays resulting from ETS failure shall be at the Contractor's 
expense. 

b.  Data shall be collected, during the dredging and disposal cycle, every 500 feet (at least) 
during travel to the disposal area, and every minute or every 200 feet, whichever is 
smaller, while approaching within 1,000 feet and within the disposal area. 

c.  Plot Reporting (2 types): 

a.  Tracking Plot - For each disposal event, data collected while the disposal vessel is 
in the vicinity of the disposal area shall be plotted in chart form, in 200-foot 
intervals, to show the track and draft of the disposal vessel approaching and 
traversing the disposal area. The plot shall identify the exact position at which the 
dump commenced. A sample Track and Draft Plot Diagram is on the web site 
indicated in paragraph CONSTRUCTION FORMS AND DETAILS below. 

b.  Scatter Plot - Following completion of all disposal events, a single and separate 
plot will be prepared to show the exact disposal locations of all dumps. Every 
plotted location shall coincide with the beginning of the respective dump. Each 
dump shall be labeled with the corresponding Trip Number and shall be at a small 
but readable scale. A sample Scatter Plot Diagram is on the web site indicated in 
paragraph CONSTRUCTION FORMS AND DETAILS below. 

c.  Summary Table – A spreadsheet which contains all of the information in the log(s) 
[Section 3.3.4] above shall be prepared and shall correspond to the exact dump 
locations represented on the Scatter Plot.  A sample Summary Table spreadsheet 
is on the web site indicated in paragraph CONSTRUCTION FORMS AND 
DETAILS below. 

d.  ETS data and log data required by Section 3.3.4 shall be provided to EPA Region 4 on a 
daily or more frequent basis.  Data shall be submitted to EPA Region 4 as an eXtensible 
Markup Language (XML) document via Internet e-mail to DisposalData.R4@epa.gov. 
XML data file format specifications are available from EPA Region 4. All digital ETS data 
shall be furnished to the Contracting Officer within 24 hours of collection.  The digital plot 
files should be in an easily readable format such as Adobe Acrobat PDF file, Microstation 
DGN file, JPEG, BMP, TIFF, or similar. The hard copy of the ETS data and tracking plots 
shall be both maintained onboard the vessel and submitted to the Contracting Officer on 
a weekly basis. 
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-------------------------------------------------------------------------
[FOR DQM PROJECTS] 

See: http://dqm.usace.army.mil/Specifications/Index.aspx 

For scows, the monitoring profile, TDS profile or Ullage profile shall be used. 

3.3.6.3 Misplaced Materials 

Materials deposited outside of the disposal zone specified in 3.3.3 will be classified as misplaced 
material and will result in a suspension of dredging operations.  Redredging of such materials will 
be required as a prerequisite to the resumption of dredging unless the Contracting Officer, at his 
discretion, determines that redredging of such material is not practical.  If redredging of such 
material is not required then the quantity of such misplaced material shall be deducted from the 
Contractor’s pay quantity.  If the quantity for each misplaced load to be deducted cannot initially 
be agreed to by both the Contractor and Contracting Officer, then an average hopper/scow load 
quantity for the entire contract will be used in the determination.  Misplaced loads may also be 
subject to penalty under the Marine, Protection, Research and Sanctuaries Act. Materials 
deposited above the maximum indicated elevation or outside of the disposal area template shown 
will require the redredging or removal of such materials at the Contractor’s expense.  In addition, 
the Contractor must notify the Contracting Officer and the Environmental Protection Agency 
Region 4 's Wetlands, Coastal and Oceans Branch (61 Forsyth Street, Atlanta, GA 30303) within 
24 hours of a misplaced dump or any other violation of the Site Management and Monitoring Plan 
for the Miami ODMDS.  Corrective actions must be implemented by the next dump and the 
Contracting Officer must be informed of actions taken. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 4 

Eric Summa, Chief 
Environmental Branch 
Planning Division 

ATLANTA FEDERAL CENTER 
61 FORSYTH STREET 

ATLANTA, GEORGIA 30303-8960 

OEC 2 9 20\1 

Jacksonville District Corps of Engineers 
P.O. Box 4970 
Jacksonville, Florida 32232-0019 

Dear Mr. Summa: 

This letter is in regard to your August 15, 2011, request for concurrence on the suitability for ocean 
disposal of dredged material from new work and maintenance dredging at Miami Harbor pursuant to 
Section 103 of the Marine Protection Research and Sanctuaries Act (MPRSA). The new work portion of 
the project consists of the Miami Harbor Phase III Construction Project including: 

1. Widening the seaward portion of Cut 1 from 500 to 800 feet, and deepening Cut 1 and Cut 2 
from a project depth of 44 to 52 feet MLL W plus 1 foot of paid allowable overdepth. 

2. Adding a turn widener at the southern intersection of Cut 3 with Fisherman's Channel and 
deepening to a project depth of 50 feet MLL W plus 1 foot of paid allowable overdepth. 

3. Increasing the radius of the Fisher Island Turning Basin from 1200 to 1500 feet and deepen from 
42 to 50 feet MLLW plus 1 foot of paid allowable overdepth. 

4. Widening the Fisherman's Channel by 100 feet to the south and deepening from 42 to 50 feet 
MLL W plus 1 foot of paid allowable overdepth. 

5. Deepening the Lummus Island Turning Basin (LITB) from 42 to 50 feet MLLW plus 1 foot of 
paid allowable overdepth. 

New work disposal volumes are not expected to exceed 5.02 million cubic yards as measured in situ. 
Maintenance dredging includes material in the Main Turning Basin, the Main Channel (Cut 4), and the 
Main Channel berthing areas to a currently authorized depth of -36 feet MLL W plus 1 foot of paid 
allowable overdepth. It also includes material from the Dodge Island Cut and the Dodge Island Turning 
Basin to an authorized depth of 30 to 34 feet MLL W with 2 feet of paid allowable overdepth dredging. 
Maintenance volumes are not expected to exceed 160,000 cubic yards. 

Your August 15 letter included a MP RSA Section 103 Evaluation for this project dated August 2011 and 
a draft testing report, Sediment Sampling and Analysis for Miami Harbor New Work and Maintenance 
Dredging. Additional water quality modeling information was received on August 31, 2011, via email. 
In a September 13, 2011, letter we requested additional information pursuant to Section 103(c) of the 
MPRSA. A response to the request was received in a letter dated October 5, 2011. A revised MPRSA 
Section 103 Evaluation was received via email on November 2, 2011, that included draft contract 
specifications. Additional information addressing laboratory quality control issues and water quality 
modeling methods was also received on November 8, 10 and 14, 2011, via email. A final testing report 
was received on November 17, 2011. 

Internet Address (URL)• http://www.epa.gov 
Recycled/Recyclable , Printed wtth Vegetable on Based Inks on Recycled Paper (Minimum 30% Postconsumer) 
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We have completed our review of the testing report, 103 Evaluation and additional supporting 
documentation and have completed an independent evaluation of the dredged material and conditionally 
concur with your determination that the proposed dumping at the Miami Ocean Dredged Material 
Disposal Sites (ODMDS) will comply with the criteria set forth in 40 Code of Federal Regulations 
(CFR) Part 227. A brief discussion of the compliance of the material with the criteria is provided below: 

1. Exclusionary Criteria - 40 CFR § 227.13(b) 
If material meets one of the exclusionary criteria in 40 CFR 227. l 3(b ), additional testing is not 
required to document compliance with the Criteria. Material in Cuts 1, 2 and 3 were sampled in 
2009. In all three cuts, unconsolidated material was characterized according to the Unified Soil 
Classification System as silty sand, sand with silt or sand. Consolidated material were characterized 
as limestone or sandstone. Therefore, the material is composed predominately of sand, gravel, rock 
with particle sizes greater than silt. National Oceanic Atmospheric Administration (NOAA) 
measured currents in 2008 and found them to average 0.46 meters/second in Cut 2 and 0.53 
meters/second in Cut 3. Material in Cut 1 is offshore where waves are present. Therefore, this 
material is in an area of high current and wave energy. Consequently, dredged material from Cuts 1, 
2 and 3 meet the criteria set forth in 40 CFR 227.B(b)(l). This material is therefore environmentally 
acceptable for ocean disposal without further testing. 

2. Water Column and Suspended Phase Determinations - 40 CFR § 227.6(c)(1&2) 
Analysis of the sediment water elutriate indicated that only arsenic and selenium exceeded the 
Federal Water Quality Criteria (WQC) prior to any dilution. Minimal dilution (less than 1: 1) is 
required to meet the WQC for arsenic and selenium. Modeling was conducted for a 13,500 cubic 
yard ( cy) hopper dredge and a 8,900 cy barge fed by a cutterhead dredge and by a mechanical 
dredge. Dredged material characteristics were adjusted based on the dredging technique. The 
minimum dilution achieved after 4 hours was 906 to 1. The minimum dilution achieved at the 
disposal site boundaries was 285 to 1. Tributyl tin (TBT) was also found to be a contaminant of 
concern with applicable WQC. The contracted laboratory chose to use an experimental unapproved 
method for analysis. Additional analysis was subsequently conducted utilizing approved methods, 
but the laboratory could not document that the samples had been properly preserved. Therefore, 
without the additional information as described at the end of this letter, compliance with 40 CFR 
227.6(c)(l) cannot be documented for TBT. All other contaminants ofconcem were found to be in 
compliance with 40 CFR 227.6(c)(l). 

Bioassays on three appropriate sensitive marine organisms were conducted. There was a statistically 
significant difference between the control seawater and the elutriate samples for one or more of the 
three organisms in one or more of the dredging units sampled. Water column effects at the Miami 
ODMDS were modeled for the various dredging units and potential dredging technologies. The 
modeling has shown that there is sufficient dilution to meet the Limiting Permissible Concentration 
(LPC) for all dredging units and all dredging technologies at the Miami ODMDS. Accordingly, it is 
concluded that the suspended phase of the material is in compliance with 40 CFR 227.6(c)(2). 
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3. Benthic Determinations - 40 CFR § 227.6(c)(3) and 227.27(b) 
Solid phase toxicity evaluation: Ten-day toxicity tests were conducted on the project sediments 
using the amphipod (Ampe/isca abdida) and the worm (Nereis arenaceodentata). These organisms 
are good predictors of adverse effects to benthic marine communities. The amphipod toxicity was 
within 20 percent of the reference and the worm toxicities were within 10 percent of the reference 
for all samples. The greatest amphipod toxicity was within 4 percent of the reference, and the 
greatest toxicity in the worms was within 2 percent of the reference. These results show that the solid 
phase of the material is not likely to cause significant mortality and meets the solid phase toxicity 
criteria of §227.6(c)(3) and 227.27(b). 

Solid phase bioaccumulation evaluation: Twenty-eight day bioaccumulation tests were conducted 
using two appropriate sensitive benthic marine organisms, Nereis virens and Macoma nasuta. 
Tissue concentrations were compared to Food and Drug Administation (FDA) Action Levels. None · 

· qf the contaminants, for which there are FDA Action Levels, exceed such thresholds in the tissues of 
organisms exposed to project sediments. Concentrations of contaminants in tissues of organisms 
exposed to project sediments were then compared to concentrations in tissues of organisms exposed 
to a reference sediment. The following analytes were found to be statistically higher in some samples 
than the reference: lead, fuoranthene, benzo(b )fluoranthene, HMW P AHs, total P AHs, total PCBs 
and TBT. When the bioaccumulation of contaminants in tissues exposed to dredged material exceeds 
that exposed to reference sediments, general risk-based evaluations must be conducted to evaluate 
compliance with 227.13(c)(3). The EPA conducted such an evaluation and determined that there is 
no potential for undesirable effects due to bioaccumulation as a result of the presence of individual 
chemicals or of the solid phase of the dredged material as a whole. Accordingly, it is concluded that 
the solid phase of the material proposed for disposal meets the ocean disposal criteria at 40 CFR 
§227.6{c)(3) and 227.27(b). 

Pursuant to MPRSA Section 104(a)(4), ocean disposal permits must be conditioned to assure 
consistency with approved Site Management and Monitoring Plans (SMMP). fu the case of Civil W arks 
Projects, contract specifications niust be consistent with the requirements of the SMMP. The Miami 
ODMDS SMMP was reviewed and revised in September 2008, and further revised in September 2011. 
Draft contract specifications related to ocean disposal have been submitted. We expect these 
specifications to be included in the final project specification and any subsequent changes coordinated 
with the BP A. One requirement of particular concern is the requirement for daily submission of disposal 
monitoring data. This ·requirement was included in the SMMP due to concern over protection of the 
valuable coral reefs between the dredging site and the ODMDS and problems with leaking scows during 
the Phase II Deepening Project. Pursuant to the joint EPA and USACE 1999 Memorandum to the Field 
implementing Executive Order 13089 on Coral Reef Protection, any conditions necessary to protect 
coral reefs from the effects of ocean dumping should be clearly specified. The daily data submittal 
requirements were determined to be the best way that both agencies can insure that this valuable 
resource is protected. We expect dredged material ocean disposal operations to cease should there be 
any delay in submittal of the required data. 
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This letter of concurrence is conditional upon implementation through contract conditions of the 
requirements of the Miami ODMDS SMMP as described above. Furthermore, it is conditional upon the 
USACE documenting compliance with 40 CFR 227.6(c)(l)for TBT prior to project initiation. 
Documentation should be through an independent verification and validation of the experimental 
method used and results obtained or through re:..sampling and re-analysis of project sediments or other 
methods with prior approval by the EPA. This condition does not apply to Cuts l, 2 and 3 which meet 
the exclusionary criteria. 

This determination of compliance is valid for a period of three years from the date of this letter. 
Considering the quality control and quality assurance issues outlined in previous correspondence, further 
testing will likely be required after this period. If you have any questions regarding this determination or 
management of the Miami ODMDSs, please contact Mr. Chris McArthur at (404) 562-9391. 

Sincerely, 

~✓tO~i 
James D. Giattina 
Director 
Water Protection Division 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 4 

Mr. Eric Summa 
Chief 
Environmental Branch 
Planning Division 
Jacksonville District 
U.S. Army Corps of Engineers 
P.O. Box 4970 
Jacksonville, Florida 32232-0019 

Dear Mr. Summa: 

ATLANTA FEDERAL CENTER 
61 FORSYTH STREET 

ATLANTA, GEORGIA 30303-8960 

This letter is in regard to your April 10, 2012, request for concurrence on the suitability for ocean 
disposal of dredged material from new work and maintenance dredging at Miami Harbor pursuant to 
Section 103 of the Marine Protection Research and Sanctuaries Act (MPRSA). The U.S. Environmental 
Protection Agency provided a conditional concurrence on December 29, 2011, for this project. This 
conditional concurrence was based upon the development of contract conditions implementing the 
requirements of the Miami Ocean Dredged Material Disposal Site (ODMDS) Site Management and 
Monitoring Plan (SMMP). Additionally, the conditional concurrence required documentation, by the 
U.S. Army Corps of Engineers, to address that Federal Water Quality Criteria will be met for tributyl tin 
(TBT) four hours after disposal and at the ODMDS boundaries, including a validation of the TBT 
analytical technique. 

Your April 10, 2012, letter included the results of a data validation effort for the TBT analysis and a 
discussion of the mechanisms that will be in place to insure that the conditions of the SMMP will be 
met. Furthermore, draft contract specifications were submitted via email on May 18 and May 21, 2012. 
Based on these supplementary submittals, the EPA concurs that the proposed dredged material is 
suitable for ocean disposal, will comply with the criteria set forth in 40 C.F.R. Part 227 and that disposal 
will occur consistent with the requirements of the Miami ODMDS SMMP. 

Pursuant to MPRSA Section 104(a)(4), ocean disposal permits must be conditioned to assure 
consistency with approved SMMPs. It is our understanding that a permit will be issued for dredging and 
ocean disposal of dredged material from the Port of Miami berthing areas covered by this evaluation. 
We request that draft permit conditions be coordinated with this office to insure consistency with the 
SMMP. If you have any questions regarding this determination or management of the Miami ODMDSs, 
please contact Mr. Chris McArthur at (404) 562-9391. 

Sincerely, 

~~ ,t 
Director 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed wnh Vegetable on Based Inks on Recycled Paper (Minimum 30% Postconsumer) 
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From: 
Sent: 
To: 
Cc: 

Subject: 

Classification: U NC LASS I Fl ED 
Caveats: NONE 

All -

Bowell, Shealy C SAJ <Shealy.C.Bowell@usace.army.mil> 

Monday, December 02, 2013 9:19 PM 

Pomfret, Chris; Loewe, Michelle L; Zimmerman, Kevin 
craig.kruempel@tetratech.com; Bowell, Shealy C SAJ; Rivera, Nestor A SAJ; Jordan-Sellers, Terri 

SAJ; Dearing, Christopher; Hungerford, Michael; Reichold, Laurel P SAJ 
FW: W912EP-13-C-0015 Miami Harbor Deepening Phase III Excessive Draft Change 

(UNCLASSIFIED) 

Please see email below that USACE (Terri) just sent to Chris Mcarthur from EPA in regards to his inquiry from this morning. We 
can discuss further tomorrow when we have a chance. 

Thanks. 

Shealy C. Bowell 
South Florida Area Office 
U.S. Army Corps of Engineers 
561-308-2116 

-----Original Message----

From: Jordan-Sellers, Terri SAJ 
Sent: Monday, December 02, 2013 4:06 PM 
To: 'mcarthur.christopher@epa.gov'; Lee-Duffel I, Rebecca SAJ; Reichold, Laurel P SAJ; Bowell, Shealy C SAJ; Clouser, Megan L 
SAJ; Rivera, Nestor A SAJ; 'Bhope@miamidade.gov'; 'Craig.Kruempel@TetraTech.com' 

Cc: Conger, Stephen R SAJ; Bearce, John W SAJ 
Subject: Fw: W912EP-13-C-0015 Miami Harbor Deepening Phase Ill Excessive Draft Change (UNCLASSIFIED) 

Chris - please see below. Let me know if you have any questions. 

Sent from my blackberry. 

----- Original Message----

From: Reichold, Laurel P SAJ 
Sent: Monday, December 02, 2013 04:03 PM 
To: Bearce, John W SAJ; Jordan-Sellers, Terri SAJ; Jackson, Gavin W SAJ; Conger, Stephen R SAJ; Bowell, Shealy C SAJ 
Cc: Lee-Duffel I, Rebecca SAJ; Fletcher, Al L SAJ; Rivera, Nestor A SAJ 
Subject: RE: W912EP-13-C-0015 Miami Harbor Deepening Phase Ill Excessive Draft Change (UNCLASSIFIED) 

Classification: U NC LASS I Fl ED 
Caveats: NONE 

We've reviewed the information, the "discharge" is taking place within the dredging area ("work zone"), discharge within the 

work area is authorized because it is a function of the dredge operation. Transit to the ODM DS does not begin until after the 
dredge leaves the eastern limit of the dredging area(~ at buoy G-1), and thus the contractor is in compliance with the contract 

specifications and the permit. 
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From: McArthur, Chris [mailto:mcarthur.christopher@epa.gov] 

Sent: Monday, December 02, 2013 12:00 PM 
To: Bearce, John W SAJ; Jordan-Sellers, Terri SAJ; Jackson, Gavin W SAJ 
Cc: Verhagen, Joelle SAJ; Lee-Duffel I, Rebecca SAJ; Bowell, Shealy C SAJ; Rivera, Nestor A SAJ; Fletcher, Al L SAJ; Reichold, Laurel 
P SAJ; Derby, Jennifer 
Subject: [EXTERNAL] RE: W912EP-13-C-0015 Miami Harbor Deepening Phase Ill Excessive Draft Change (UNCLASSIFIED) 

All, 

This normal cycle does not appear consistent with the contract specifications (as provided to EPA) or the permit that was issued 
to the Port for their dredging. 

Contract condition 1.4.2 Transportation of Material 

Water and dredge material shall not be permitted to overflow or spill out of barges or hopper dredges during transport to the 
disposal site. 

Contract condition 3.4.3 Spillage 

Water and excavated material shall not be permitted to overflow or spill out of barges, dump scows, or hopper dredges while in 
route to the ODMDS Release Zone. Failure to repair leaks or change the method of operation which is resulting in the overflow 
or spillage will result in suspension of dredging operations and require prompt repair or change of operation to prevent overflow 
or spillage as prerequisite to the resumption of dredging. 

These contract conditions seem pretty clear to me regarding overflow. If I am missing something, please advise. Otherwise, 
please insure that operations are changed so that all excess water overflows are complete before departing the dredge cut for 
the disposal site and please provide documentation that this has been done. 

* Chris 

Christopher J. McArthur, P.E. 

Environmental Engineer, Ocean Dumping Program Coordinator 

U.S. Environmental Protection Agency Region 4 

Coastal and Ocean Protection Section 
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61 Forsyth Street, SW 

Atlanta, GA 30303 

Phone: (404) 562-9391, Fax: (404) 562-9343 

email: mcarthur.christopher@epa.gov 

http:/ /www.epa.gov/region4/water/oceans/ 

-----Original Message-----

From: McArthur, Chris [mailto:mcarthur.christopher@epa.gov] 

Sent: Monday, December 02, 2013 10:44 AM 

To: Jordan-Sellers, Terri SAJ; Jackson, Gavin W SAJ 

Cc: Bearce, John W SAJ; Verhagen, Joelle SAJ; Lee-Duffel I, Rebecca SAJ; Bowell, Shealy C SAJ; Rivera, Nestor A SAJ 

Subject: [EXTERNAL] W912EP-13-C-0015 Miami Harbor Deepening Phase Ill Excessive Draft Change 

Terri, 

I hope you had a good holiday. Yes, I agree, the contractor is authorized to have overflow from the dredge while operating in the 
channel. It was Gavin's statement "While in transit the water inside of the hull shifts to the stern and the clean water is 
discharging out of the vessel resulting in a decrease in draft" that causes me concern. Any discharges of dredged material 

(including liquids or solids) while en route to the ODMDS is not permissible. Please confirm that this is not happening or at least 
will discontinue. 

Loads 17, 18 and 19 also had excessive draft changes (3 to 3.6 feet) during transit to the ODMDS. Please also check on the 
causes for the draft changes for these loads. 

Thanks, 

Chris 
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Christopher J. McArthur, P.E. 

Environmental Engineer, Ocean Dumping Program Coordinator U.S. Environmental Protection Agency Region 4 Coastal and 
Ocean Protection Section 

61 Forsyth Street, SW 

Atlanta, GA 30303 

Phone: (404) 562-9391, Fax: (404) 562-9343 

email: mcarthur.christopher@epa.gov 

http:/ /www.epa.gov/region4/water/oceans/ 

Classification: U NC LASS I Fl ED 
Caveats: NONE 
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REPLY TO 
A TT'ENTION OF 

DEPARTMENT OF THE ARMY 
JACKSONVILLE DISTRICT CORPS OF ENGINEERS 

P.O. BOX 4970 

JACKSONVILLE, FLORIDA 32232-0019 

Planning and Policy Division 
Environmental Branch 

Ms. Jennifer Derby 
Chief, Coastal and Oceans Protection Section 
U.S. Environmental Protection Agency, Region IV 
61 Forsyth Street SW 
Atlanta, Georgia 30303 

Dear Ms. Derby: 

NOV 1 7 2014 

This letter is in regard to your October 23, 2014, request for additional information for the 
two-year extension request to the Environmental Protection Agency's (EPA) 2011 
concurrence on the suitability for ocean disposal of dredged material from new work and 
maintenance dredging at Miami Harbor pursuant to Section 103 of the Marine Protection 
Research and Sanctuaries Act (MPRSA). Approval of the request would extend the 
concurrence to December 29, 2016. 

The additional information requested has been incorporated into Sections 1, 3.4, and 
7.1.4 of the MPRSA Section 103 Evaluation Report for Miami Harbor (Report). The updated 
Report and attachments are enclosed. 

Additional information regarding this request may be obtained from Ms. Rebecca Lee
Duffell at 904-232-2585. 

Enclosure 
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1 Dredging and Disposal Project Information 

This is a 2014 Marine Protection Research and Sanctuaries Act (MPRSA) Section 
103 Tier I eva luation for the dredged material from Miami Harbor. The dredged material 
is proposed for continued disposal in the Miami Ocean Dredged Materia l Disposal Site 
(ODMDS). 

This Tier I evaluation was conducted to support the two year concurrence 
extension request. After review, the U.S. Army Corps of Engineers, Jacksonville District 
(USACE), has determined the material described herein as suitable for ocean 
placement without further evaluation, for new work and maintenance dredging up to -
50 feet including advanced maintenance and allowable overdepth, wherever 
applicable. 

1.1 Project Description 

The Miami Harbor is located in Miami-Dade County near downtown Miami, FL 
(Figurel). 

The following components represent new construction for Phase Ill of the Miami 
Harbor Deepening Project. 

Component 1 of the project will widen the seaward portion of Cut 1 from 500 to 
800 feet and deepen Cut 1 and Cut 2 from a project depth of 44 to 52 feet Mean 
Lower Low Water (MLLW) plus one foot allowable overdepth. 

Component 2 of the project will add a turn widener at the southern intersection 
of Cut 3 w ith Fisherman's Channel and deepen to a project depth of 50 feet MLLW plus 
one foot a llowable overdepth. 

Component 3 of the project will increase the Fisher Island Turning Basin from 1200 
to 1500 feet, truncate the northeast section of the turning basin to minimize seagrass 
impacts, and deepen from 42 feet to a project depth of 50 feet MLLW plus one foot 
allowable overdepth. 

Component 5 will expand the berthing areas in Lummus Cut and the eastern 
portion of the LITB by 60 feet to the south, for a total of a 160 foot wide berthing area. 
The Federal Channel w ill be w idened 40 feet to the south, for a 100 foot total width 
increase in the Lummus Cut. Component 5 will also reduce the LITB to a 1500 foot 
diameter from the currently authorized 1600 foot diameter and deepen the berthing 
areas, Lummus Cut and the LITB from 42 feet to a project depth of 50 feet MLLW p lus 
one foot a llowable overdepth. 

Potential future maintenance dredging includes: the Main Turning Basin, the 
Main Channel (Cut 4), and the Main Channel berthing areas to a currently authorized 
depth of 36-feet MLLW p lus 1-foot allowable over-depth, maintaining the Dodge Island 
Cut and DITB and any associated Port berthing areas, to an authorized depth of 30 to 
34-feet MLLW with 2-feet of allowable over-depth. 

5 
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Figure 1. Miami Harbor Phase Il l Project 
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The method of dredging is not limited to any one type of dredge and will be 
determined by the dredging contractors. 

The project contract was award ed to Great La kes Dredge a nd Dock Company. 
Construction is curre ntly underway and is expected to be completed in July 20 15. 

Most o f the d redged material w ill be p laced in the Miami ODMDS. A small 
amount o f material <800,000 cy is being used to fill the hole and prepare the 24 acre 
area near the Julia Tuttle Causeway for seagrass mitigation. Additiona lly, some rock 
materia l may be used for the creation of beneficia l use artificia l reefs at the dredging 
contractor's discretion, if the rock meets the size requirements for reef construction. 
approximately 4 cubic foot sections. 

1 .2 Historical Evaluations 

All previous evaluations concluded the material p roposed for disposal met the 
ocean disposal criteria in 40 CFR Part 227. MPRSA Section 103 concurrences were 
provided by EPA. 

• Tier II and Ill evaluations were conducted in 1992 a nd 1998. It was concluded 
that the materia l proposed for d isposal in these evaluations met the ocean 
disposal criteria in 40 CFR §227.6(c)(3) and §227.27(b) and MPRSA Section 103 
Concurrences were provided by EPA for both evaluations. 

• Tier Ill Miami Harbor sediment testing was conducted beginning in July 2002. It 
was concluded that the material proposed for d isposal in this evaluation met the 
ocean disposal criteria in 40 C FR §227.6(c)(3) and §227.27(b) and a MPRSA 
Section 103 Concurrence was provided by EPA on February 11, 2004. 

• On December 29, 201 1, EPA Region 4 provided a MP RSA Section 103 conditional 
concurrence letter for the d isposal of dredged material from Miami Harbor for 
new work and maintenance material. 

• On June 11, 2012, EPA Region 4 provided an additional letter indicating that the 
requirements of the December 29, 2011, conditional concurrence were met for 
the disposa l of dredged material from Miami Harbor. 

1 .3 Compliance Review 

USACE has comple ted a compliance review of the Miami Harbor Phase Ill 
Dredging Project. The enclosed spreadsheet in Attachment A includes a summary of 
all of the compliance concerns as listed in Section 8 of the MP RSA Section 103 
Evolualion Reporl for Miami Harbor as requesled. 

USACE held a meeting with the contractor on 30 October 2014, regarding ODMDS 
disposal operations non-compliance. Additiona l discussions took p lace on 06 
November 2014. In order to adhere to the contract and minimize environmenta l effects 
the contractor has significantly reduced scow overflow and is c urrently not overflowing 
at all. Due to the overflow minimiza tio n, there is less material (from 2,000cy/load down 
to 600cy/load) and more water in the scows. Although this adaptive management 
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technique has yielded less sedimentation input into the environment, it has increased 
the water to sediment ratio cdusing greater leakage potentidl. Havihg less material in 
the scows means there is less pressure to help close the seals because the seals only 
close from within. The lack of pressure on the seals increases the chance of water loss 
which resu lts in draft loss. According to the 1992 ARCS Remediation Guidance 
Document from EPA, the Buffalo District studied the leakage from hopper barges and 
concluded that all hopper barges ledk to some degree. 
http://www.epd.gov/greatlakes/drcs/EPA-905-B94-003/B94-003.chS.html#RTFT oC 11 In 
addition to the aforemehtioned pressure impdcts from less material in the scows, excess 
water hos also been splashing over the weirs due to rough seas in the early winter 
months. The contractor indicated that they are working to minimize issues and has 
conducted numerous water tests to check scow pressures and seals. The contractor 
plans to bring newer scows onto the project that have new seals. These are scows 500, 
501, and 502. They may a lso bring a brand new scow onto the project. 

The Government has not currently withheld payment for any mis-dump or 
excessive leakage violations. In dccordance with the provisions of fhe contract given 
in Specification Section 35 20 23, Pardgraphs 3.4.2.2, the payment for the violations 
mentioned above "may be deducted from the Contractor's pay quantity." A 
determination on how much quantity, if any, is to be deducted from the overall pay of 
the total contract quantity on unclas~ffied excavation will be made at a later date. The 
Contractor's overall frequency of violations, response, and any adjustments to methods 
and operdfions will be taken into account by the Contracting Officer and 
recommending team. 

2 Exclusionary Criteria 40CFR §227.13(b) 

2.1 Exclusionary Material 

New work material in the Miami Harbor includes deepening material from the 
seafloor to authorized project depths in Cut 1, Cut 2, Cut 3 (including Fisherman's Island 
Turning Basin), Fisherman's Channel, including berthing areas, and LITB. Widening 
materidl includes Fisherman's Island Turning Basih, the widener In Cut 3 dnd Fisherman' s 
Channel. 

All mdterial from Cut 1, Cut 2 and Cut 3, including the top sediment layer, rock, 
and any unconsolidated material under the rock layer, were evaluated for exclusionary 
criteria set forth in §227.13(b) otthe U.S. Environmental Protection Agency Regulations 
in 201 1. This exclusionary material still qualifies under §227.13(b) as evaluated under the 
2011 Evaluation. 

3 Need for Testing 

After consideration of dredging history, historical testing data, evaluations, and 
concurrences, it has been determined that the material is essentially the same as it wds 
when last sampled and additional testing ls not required. The existing information 
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provides a sufficien t basis for making a decision about whether the d redged material 
complies with §227.1 3 o f the USEPA regu lation . 

3.1 Dredging History 

T b l a e 1. 1s one re lae eve H' t . d d sa Iam1 ar nl t M' ' H b oran ISDOSa In e 1am1OD dd' I' th M' 
Year 
19571 

19601.2 

19642 

19652 

19662 

19681 

1985 1 

1990 
19932 

19952 

1995-99 
20053 

20063 

2013-14 
NW = New Work, O&M = Operations and Maintenance 
'Da lo from Mia mi ODM0S EIS (EPA, 1995) 
2Da la from the Jacksonville District 1999 Fax to EPA 

NW/O&M 
O&M 
O&M 
NW 

O&M 
O&M 
O&M 
O&M 
O&M 
O&M 

O&M/NW 
NW 
NW 

O&M 
NW 

3Da ta from the Jacksonville Distric t Post Disposal Monitoring Reports 

3.2 Results a nd Da tes of Previous Testing 

3.2.1 20 11 MPRSA Section 103 Testing 

MD s 
Volume fcv! 

80,000 
80,083 

2,957,443 
38,935 
54,173 
210.000 
15,000 

225.000 
247,000 
3,300 

2,800,000 
1,348,000 
270,000 
ongoing 

Miami Harbor sediments were tested a nd evaluated for suitability for ocean 
d isposa l in 201 1. Refer to the Final Sediment Sampling and Analysis for Miami Harbor 
New Work and Maintenance Dredging Report (20 11 Report) and theMPRSA 103 
Evaluation Miami Harbor Phase Ill New Work and Maintenance Dredging (20 11 
Evaluation) for the data. 

Chemical Analysis of the Liquid Phase 

Table 2. Analyle concentrations for COCs detected above WQC. 

Ana lyte (µg/L) Arsenic Selenium Cyanide 
Mono-

Di-butyl tin 1 

Sample: 
butyltin 1 

WQC - Acute Concentration 
Levels 69 290 1.0 n/a n/a 
Background Concentration at 
Disposal Site 2 1.34 0.2 0.2 n/a n/a 

E-MHl l -SW3 79 360 <5 <l <l 

Dilution Factor 0.754 0.31 1 - - -

E-MHl 1-1 88 370 < l <l <l 

E-MHl 1-2 110 380 < l <l <l 

E-MH 11-2 Dup 98 350 < l <l <l 

E-MHl 1-3 92 350 < l <l <l 

9 

Tri-n-
butyltin1 

0.42 

0.025 

<1 

-

<1 

<l 

<1 

1.84 
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E-MHl l -4 92 370 <1 <1 

E-MHl l -5 110 370 <l <l 

E-MHl 1-6 120 370 <l <l 
1 Detected with isotopic dilution selective ion monitoring (SIM) method 
2Data taken from the Miami ODMDS 2008 Site Management and Monitoring Plan (SMMP) 
3Miami Harbor Site Water 
4See 201 1 Report Appendix G for explanation for false positive result and QA/QC data 
Values shown as < represent the Laboratory Reporting Limif 

Table 3. Tri-butyltin Retest: Analyte concentrations for Miami Harbor WQC 
Ana lyte (µg/L) 

Tri-n-butyltin I Retest Sample: 

WQC - Acute Concentration Levels 0.42 
Background Concentration at Disposal 
Site2 0.025 

E-MHl l -SW3 <0.04 

E-MHl l - l <0.04 

E-MHl 1-2 <0.04 

E-MH 11-2 Dup <0.04 

E-MHl 1-3 <0.04 

E-MHl l -4 <0.04 

E-MHl 1-5 <0.04 

E-MHl 1-6 <0.04 
•standard Method (SM) 671 OB used 
2Data taken from the Miami ODMDS 2008 Site Management and Monitoring Plan (SMMP) 
3Miami Harbor Site Water 

Suspended Particulate Phase 

<1 

<1 

<1 

The suspended particu late phase of the materia l was eva luated for compliance with 
Sections 227.6(c)(2) and 227.27(b). 

Table 4. LCso and EC50 values for Miami Harbor 2011 

Sample: 
E-MHl 1-1 E-MH l 1-2 E-MHl 1-3 E-MHl 1-4 E-MHl 1-5 E-MH l 1-6 

Analyte 

LC50 for Americamysis bahia NC NC NC NC NC NC 

LC50 for Menidia beryl/ina NC NC NC NC NC NC 
ECso for Strongy/ocentrotus 
oumuratus NC >100 25.6 22.4 53.9 >100 

NC - indicates assay was not statistically more toxic than control or dilution water and LC50 was not 
ca lc ulated. 

10 
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Solid Phase Toxicity 

Table 5. Results for the 10-day solid phase toxicity test using Leptocheirus plumulosus. 

Mean % Survival 

Treatment 
L. p/umulosus 
(4/ 23/ 11) 

ARO* Control· 1 ° 89 

RS-MH l 1 31 

E-MHl 1-1 20 

E-MH l 1-2 30 

E-MH l 1-3 18 

E-MH l 1-4 46 

E-MHl 1-5 69 

E-MHl 1-6 69 

ABS*" Control - 2° 

Sequim Bay + Sand - 3° 

Ampelisc a Control - 4° 

• Aqua tic Research Organisms Control 
•• Aquatic Biosystems 

L. p/umu/osus L. plumu/osus 
(5/1 4/ 11- Unfed) (5/14/ 11 · Fed) 

72 72 

21 96 

19 99 

22 96 

21 98 

34 99 

77 93 

85 95 

L. plumu/osus 
(6/ 13/ 11) 

79 

7 

14 

14 

27 

20 

89 

87 

88 

74 

79 

Table 6. Results for the 10-day solid phase toxicity tests using N. arena ceodentata and A abdita. 

Mean % Survival 

N. 
Ampe/isca abdita 

Sample ID arenaceodentata 
(4/23/11) 

(6/10/11) 

Native Control - 1 ° 96 94 

RS-MH l 1 88 89 

E-MH l 1-1 92 91 

E-MH l 1-2 96 92 

E-MH l 1-3 90 89 

E-MH l 1-4 84 90 

E-MH l 1-5 92 87 

E-MH l 1-6 98 90 

Sequim Bay Control - 2° 
93 

Miami Harbor sediment samples met the solid phase toxicity c rite ria of Sections 227 .6 
and 227.27. 
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Solid Phase Bioaccumulation 

Table 7. Survival for N. virens and M. nasuta bioaccumulation tests. 

Mean % Survival 

Sample ID 
N. virens 

M. nasuta 

Confrol 96 98 

RS-MHl 1 95 95 

E-MH l 1-1 94 99 

E-MH l 1-2 89 96 

E-MH l 1-3 89 97 

E-MH l 1-4 91 98 

E-MH l 1-5 82 96 

E-MH l 1-6 90 98 

11-DA 93 96 

3.2.2 2002 MPRSA Section 103 Testing 

Miami Harbor sediments were tested for suitabi lity for ocean disposa l in 2002. The 
data for this testing is contained in the Fina l Report for Miami Harbor 103 Evaluation -
2002 prepared by ANAMAR Environmental, Inc. (ANAMAR) is hereafter referred to as 
the 2002 Report. 

Chemical Analysis of the Liquid Phase 

Table 8. Analvte concentrations for COCs detected above WQC. 

Ana lyte (µg/L) Arsenic 

Sample: 
WQC - Acute Concentration 
Levels 69 Suspended Particulate Phase 

E-MH02-CONTROL 17.l The suspended particu la te phase of the 
E-MH02- l 35.3 materia l was evaluated for compliance with 
E-MH02-2 40.0 Sections 227.6(c)(2) and 227.27(b) . 

E-MH02-3 11.4 

E-MH02-4 10.9 Table 9. LCso and ECso values for Miami Harbor 2002. 
E-MH02-5 79.8 

E-MH02-4 DUP 13.8 

E-MHPA02-1 81.6 

Sample: 
E-MH02-l E-MH02-2 E-MH02-3 E-MH02-4 E-MH02-5 E-MHPA02-l 

Analyte 

LCso for Mysidopsis bahia > 100 >100 >100 >100 >100 >100 

LCso for Menidia bery//ina > 100 >100 >100 >100 >100 >100 
ECso for Lytechinus 
varieaatus > 100 >100 25.6 >100 >100 >100 

12 
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Solid Phase Toxicity 

Table 10. Results for the 10-day sediment toxicity tests. 

Mean % Survival 

Sample ID M. bahia L. plumulosus 

CONTROL 94 90 

RS-MH02 93 86 

E-MH02- l 90 85 

E-MH02-2 95 91 

E-MH02-3 96 82 

E-MH02-4 96 85 

E-MH02-5 88 93 

E-MHPA02-l 87 87 

All of the results show that the solid phase of the material does not cause 
significant mortality a nd meets the solid phase toxicity criteria of Sections 227.6 and 
227.27. 

Solid Phase Bioaccumulation 

Table 11 . Survival for the N. virens and M. nasuta bioaccumulation tests. 

Mean % Survival 

Sample ID 
N. virens 

M. nasuta 

Control 98 79 

RS-MH02 97 73 

E-MH02- l 90 76 

E-MH02-2 95 74 

E-MH02-3 95 74 

E-MH02-4 97 72 

E-MH02-5 93 77 

E-MHPA02-l 99 71 

3.2.3 1998 MP RSA Section 103 Testing 

The Miami Harbor project was tested for l 03 certification in 1998 in accordance 
with the Evaluation of Dredged Material Proposed from Ocean Disposal - Testing 
Manual otherwise cal led the 1991 "Green Book." The data from the 1998 evalua tion is 
con tained in the "Final Report for Miami Harbor, Florida 1998 Eva luation of Dredged 
Material for Ocean Disposal Volumes I and II " (1998 Report) . The Jacksonville District of 
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the U.S. Army Corps of Engineers executed all evaluations in coordination with the U.S. 
Environmental Protection Agency (EPA), Region 4. A review of the chemical analyses 
of sediments, elutriates of sediments, bioassays and bioaccumulation studies for 11 
stations in Miami Harbor contained in the 1998 report showed that the sediments were 
acceptable for p lacement in the Miami ODMDS. 

Aluminum and iron were present in the dredged material sediments a t higher 
than concentrations than other heavy metals, but no PCBS, pesticides, PAHs, or 
organotin were detected. The elutriate analysis showed only low levels of metals. 
Suspended phase bioassays were performed using M. bahia, M. beryllina, and A 
punctulata without significant differences with the control sediment. Benthic bioassays 
run for 10 days on M. Bahia were not significantly different from the control and 
reference sediments, L. p/umu/osus survival was significantly less than the reference or 
harbor sediments but were above 90% survival. 

3.2.4 1992 MPRSA Section 103 Testing 

This project was tested for 103 certification in 1992, in accordance w ith the 
"Green Book". The data from the 1992 evaluation is contained in the "Final 
Consolidated Report for Obtaining and Ana lyzing Sediment Samples, Water Samples 
and Bioassay Samples from Miami Harbor" ( 1992 Report). The Jacksonville District of the 
U.S. Army Corps of Engineers executed all evaluations in coordination with the EPA, 
Region 4. A review of the chemical analyses of sediments, elutriates of sediments, 
bioassays and bioaccumulation studies for 12 stations in Miami Harbor contained in the 
1992 report showed that the sediments were acceptable for placement in the Mia mi 
ODMDS. 

Sediment chemistry results showed low levels of all metals except aluminum and 
iron and no detectable levels of pesticides, PCBs, or PAHs. Elutriate analysis confirmed 
the low levels of metals except aluminum. Suspended phase b ioassays were 
performed using C. virginica, M. beryllina, and M. bahia. Only one station, E-MH91-1, in 
the Lummus Island Turning Basin contained an LCso of 24.2 for M. bahia. Benthic 
bioassays were run for 10 days on M. bahia and Ampe/isca abdita. Sediments from 
stations E-MH91-6 in the Lummus Island Turning Basin and E-MH91-9 in Cut 1 were 
statistically significantly different for M. bahia. 

Sediment chemistry results showed low levels of all metals except aluminum and 
iron and no detectable levels of pesticides, PCBs, or PAHs. Elutriate analysis confirmed 
the low levels of meta ls except a luminum. Suspended phase bioassays were 
performed using C. virginica, M. beryl/ina, and M. bahia. Only one station, E-MH91 -1 in 
the Lummus Island Turning Basin conta ined an LCso of 24.2 for M. bahia. Benthic 
bioassays run for 10 days on M. Bahia and Ampelisca abdita. Sediments from Stations 
E-MH91-6 in the Lummus Island Turning Basin and E-MH91-9 in Cut l were statistically 
significantly different for M. bahia. 

3.3 Locations, Quantities and Types of Pollutants Discharged Upstream and Within the 
Dredging Area 

Miami Harbor is a major cruise ship home port and containerized freight terminal. 
There are no facilities for large sca le storage or handling of fuel oil. Storage of 
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hazardous and toxic materials (HTM is primari ly confined to minor amounts of petroleum 
product including #2 fuel oil, d iesel fuel, gasoline and lubricants). All of the HTM 
confinement areas are sufficient to contain any spi lls. Miami Harbor is part of Biscayne 
Bay but is partial ly isolated from the Bay by the MacArthur causeway to the north and 
the Rickenbacker causeway to the south . The Harbor is hydraulica lly linked to the 
At lantic Ocean through Government Cut and Norris Cut. Numerous small streams enter 
the bay, the largest of which is the Miami River. Biscayne Bay is a lso influenced by the 
At lantic ln tracoasta l Waterway (AIWW) which enters the bay at the northern end and 
passes to the west of Miami Harbor. With the exception of the Miami River, the areas 
draining into Biscayne Bay are primarily urban/residentia l and it is unlikely that 
con taminants cou ld enter the harbor area from these streams. The Miami River is 
heavily developed and has been shown to be contaminated with arsenic, copper, 
lead, mercury and silver. Previous testing (USACE 2000) of harbor sediments in the area 
south of Lummus Island however, indicate that contamina ted materia l from the Miami 
River has not migrated north into the Miami Harbor area. 

3.4 Changes since Last Dredging Event 

The Miami Harbor Phase Ill dredging event is currently underway. As of 3 
October 2014, the following areas have had d redging activity a nd the associated 
dredged volumes are listed. None of the cuts have been completed . 

Cut 1 - 1,228,229 CY 

Cut 2 - l, 186,277 CY 

Cut 3 (Option A) - 134,260 CY 

FITB (Option B) - 218,434 CY 

FC/LITB (Option A) - l l 0,480 CY 

Tota l dredged to date - 2,877,680 CY 

Approxima tely 2,300,000 CY have been p laced at the ODMDS as of 3 October 2014. 
Events that may have influenced sediment chemistry or bioassay results since the last 
sampling which occurred in March-Apri l 20 11 wi ll be considered. The Port of Miami 
Tunnel construction was the only significant landside change. Construction began in 
2010 and was recently completed in 2014. An environmental protection p lan was used 
for the project and no significant spills occurred due to this project . A review of the 
National Response Center (NRC) database indicates that on ly a few spi lls occurred 
since 201 l in the Miami Harbor area . 

T bl 12 N f I R a e a 1ona esponse en er 1nc1 en s in 1am1 a r or. C t . 'd t . M' . H b 

Date 
Incident 

Material Quantity 
Response Action 

Number 

12/6/l l 997344 
OIL MISC: 

2 Liters 
CLEANING THE MATERIAL 

LUBRICATING UP ON THE DECK. 
CALL ER STATES 

8/10/12 
102063 1 

OIL, MISC: 
Unknown 

ABSORBENTS & BOOMS 
MOTOR WERE APPLIED AND 

C LEANUP IS UNDERWAY. 
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2/23/12 1003748 Hydraulic Oil 32 Oz. 
BOOMS AND PADS 
APPLIED, RELEASE SECURED 
C LEANED UP THE DOCK 
WITH ABSORBENTS, SAN D, 

1/6/12 999920 Hydraulic Oil 2 Li ters 
AND SAUSAGE BOOMS 
WERE USED IN THE WATER. 
THEY ALSO REPAIRED THE 
BROKEN HOSE ON THE UN IT. 

2/4/14 1072939 Hydraulic Oil 5Gal N/A 

7/7/14 1088256 Hydra u lic Fluid 1 Gal Dissipate Naturally 

ABSORBENTS WERE 

9/21/2014 1096009 Hydraulic Oil 5Gal 
DEPLOYED IMMEDIATELY 
FOLLOWING THE RELEASE. 

4 Water Column Determinations for Current Sediment Testing 

Water column testing was not conducted for this evaluation . 

5 Benthic Screen 

A benthic screening for theoretical bioaccumu lation potentia l was not used for 
this evaluation. 

6 Benthic Determinations 

Benthic testing was not conducted for this evaluation. 

7 Non-Testing Related Regulatory Issues: Subparts B, C, D and E of 40 CFR §227 

7.1 Compliance with Part 227 Subpart B-Environmental Impact 

7.1 . l §227.4 Criteria for Evaluation Environmental Impact 

The applicable prohibitions, limits, and conditions set forth in 227.4 have been 
satisfied as described in Sections 2 and 3 this evaluation. 

7. 1.2 §227.5 Prohibited Materials 

The material to be p laced is dredged material that has been eva luated and 
found to meet the criteria of the ocean dumping regu la tions. The material approved 
for p lacement is not: 

• high level radioactive waste; 
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• material used for radiological, chemical, or biological warfare; 

• materials whose composition and properties have been insufficiently described 
to enable application of 40 C FR Part 227, Subpart B; 

• inert synthetic or natural materials which may float or remain in suspension so as 
to materially interfere with fishing, navigation, or other use of the ocean; 

• medica l waste as prohibited by§ 102(a) of MPRSA. 

7. 1.3 §227.7 Limits established for specific wastes or waste constituents 

The material to be p laced has been evaluated and found that the constituents 
listed in this section are not p resent other than trace amounts as described in Sections 2 
and 3 of this evaluation. 

7.1 .4 §227.9 Limitations on Quantities of Waste Materials 

Section 227.9 provides that substances that may cause damage to the ocean 
environment due to the quantities in which they are placed or seriously reduce 
amenities may be placed only when the quantities to be placed a t a single time and 
place are controlled to prevent long-term damage to the environment or amenities. 
The proposed dredged material would not result in long-term damage to amenities or 
the environment due to the quantities and locations, based on the scenarios described 
in Sections 2 and 3 of this evaluation, in whic h it would be placed. The material would 
be placed at the Miami ODMDS. 

The site was given final designation by EPA 40 CFR 228. l 5(h) ( 19) for the Miami 
ODMDS following preparation of an Environmenta l Impact Statement (EIS) and 
determination that they met the environmentally based site selection criteria of 40 CFR 
Part 228, including those related to amenities (see §228.6(a)(2), (3), (8), and ( 11 )) . The 
p roposed dredged materia l has been found to meet the requirements of 40 CFR 227.6 
and 227.27, as described in Sections 2 and 3 of this evaluation. In addition, p lacement 
operations will be managed to assure placement takes p lace within the site boundaries 
in accordance with the current Miami ODMDS Site Management and Monitoring Plan 
(SMMP) . It is concluded that the proposed placement wou ld no t cause long-term 
damage to amenities or the environment due to the quantities in which it would be 
p laced. The current project is estimated to produce approximately 5 million cubic 
yards (mcy) of dredged material. Short-Term Fate (STFATE) and Multi-Dump Fate 
(MDFATE) simulations with the Automated Dredging a nd Disposal Alternatives Modeling 
System (ADDAMS) determined sufficient site capacity for up to 6 mcy of dredged 
material as reported in the Evaluation of the Dredged Material Behavior at the Port of 
Miami Ocean Dredged Material Disposal Site (USACE 2010). The modeling report 
included recommendations for disposal operations for this project. The model used 
approximately 6 mcy as an input volume, whereas the actual ODMDS placement 
volume will be approximately 4 mcy due to some of the material being placed 
e lsewhere for beneficial use, and overall less materia l in the dredging prism to be 
excavated. The report recommended relocating the disposal re lease zone 804 feet 
north which was a change that USA CE included in the construction project plans. The 
report also recommended that the d redged material be p laced along the entire area 
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of the release zone. Although the report provided this recommendation, USACE 
believes that the current disposal method predominately in the western portion of the 
ODMDS is appropriate and is in compliance w ith the SMMP and Section 103 
concurrence. To provide additional assurance, USACE performed a bathymetric 
survey of the Miami ODMDS in July 2014, and compared it to the pre-dredge survey. A 
copy of the survey comparison sheet is attached. Although the modeling showed that 
predominately western d isposal zone placement wou ld result in material moving north 
and west exceeding the 5 cm threshold on the western portion of the ODMDS, the 
recent bathymetric survey comparison indicates that that materia l is moving 
predominately northeast. USACE w ill continue to conduct quarterly surveys of the 
ODMDS to provide additional a ssurance to EPA on this matter. 

7. 1.5 §227.10 Hazards to Fishing, Navigation, Shorelines, or Beaches 

40 C FR Section 227 .10 provides that w ith regard to the placement of dredged 
material, the site and conditions must be such that there is no unacceptable 
interference with fishing or navigation and no unacceptable danger to shorelines or 
beaches resulting from dredged material placement. The project material proposed 
for p lacement would not interfere with fishing, navigation, or pose unacceptable 
danger to shorelines or beaches. The EIS for the Miami ODMDS designation and 
information previously outlined in this report fully support compliance of the project 
material w ithin this sectio n. 

7.2 Compliance with Part 227, Subpart C - Need for Ocean Placement 

The Miami-Dade County Seaport Department of the Port of Miami (Port) 
requested the U.S. Army Corps of Engineers, Jacksonville District, study the feasibility of 
widening and deepening portions of the Port, Miami-Dade County, Florida. A resolution 
from the Committee on Transportation and Infrastructure, United States House of 
Representatives, adopted October 29, 1997, provides the study authority as follows: 

"Resolved by the Committee on Transportation and Infrastructure of the United 
States House of Representatives, that the Secretary of the Army is requested to review 
the report of the Chief of Engineers on Miami Harbor published as Senate, Document 
90-93, 90th Congress, 2nd Session, a nd other pertinent reports, w ith a view to 
determining the feasibility of providing channel improvements in Miami Harbor and 
channels." 

Additional authorization appeared in a subsequent appropriations bill for Miami 
Harbor, Florida, which provided funding to initia te a General Reevaluation Report (GRR) 
to determine the feasibility of further Port deepening. 

The Final GRR, "MIAMI HARBOR MIAMI-DADE COUNTY, FLORIDA NAVIGATION 
STUDY, Final General Reevaluation Report and Environmental Impact Statement", 
w hich provides an assessment of alternatives, was completed in 2004. 

A study tit led "Pre liminary Assessment Miami Harbor, Florida," was completed 
July 1997 and approved by the Major Subordinate Command, August 1997. The 
recommended disposal plan for Miami Harbor dredged material is the Miami ODMDS. 
The study is available in Appendix E of the 2004 Final GRR. 
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The GRR references the former confined disposal site (CDF) on Virg inia Key as a 
d isposa l option. However, plans to reopen the CDF, now bordered by Outstanding 
Florida Waters (OFW), go against current proposals to use the land as a wildlife 
sanctuary in addition to concerns that the pipe for pumping material into the site may 
d isrupt both sea grass beds and manatees. 

The sea grass mitigation site near Julia Tuttle Causeway may take approximately 
900,000 cy of material. The artificial reef beneficia l use site for mitigation may take an 
estimated 40,000 cy of rock material if rock can be found that meets the size and 
quality req uirements. 

7.3 Compliance with Part 227, Subpart D - Impact o f the Proposed Placement on 
.Aesthetic, Recreational and Economic Va lues 

40 CFR Section 227, Subpart D, sets forth the factors to be considered when 
evaluating the impact of proposed placement on aesthetic, recreational, and 
economic va lues, including the potential for affecting recreational and commercial 
uses and values of living marine resources. 

The factors specifically considered include recreation and commercia l uses, 
water quality, the nature and extent o f p lacement operations, visib le characteristics o f 
the material to be d isposed, presence of pathogens, toxic chemicals, bioaccumulation 
potentia l, or any other constituent which can affect living marine resources of 
recreational or commercia l value. These wou ld be used in an overall assessment o f the 
proposed placement o n aesthetic, recrea tional, or economic values and possible 
alternative methods of placement or recycling. See 40 C FR §227.17, §227.18, and 
§227.19. 

The EIS for the Miami ODMDS designation d iscuss the potential impacts on 
recreational fisheries, commercial fisheries, shore recreation, and cultural resources in 
regard to p lacement o f dredged material at the sites. On the basis o f the d iscussion in 
the EISs a nd the findings of this evaluation, it is not expected that adverse impacts to 
the above amenities would occur. 

With respect to Section 227. l 7(b)(2), if the dumping were not authorized there 
would be an adverse economic impact, as the larger Post-Pana max vessels require 
deeper a nd wider channels to maintain vessel traffic efficiency. Accord ing to the 
General Reevaluation Report (GRR) for the deepening of Miami Harbor dated February 
2004, the benefits o f dredging this project and the associa ted improvements are 
maximized at 49 feet. The National Economic Development (NED) Plan has a benefit 
cost ration (BCR) of 1.6 and net benefits of more than 6 million dollars. Failure to dredge 
this project wou ld not adversely impact recreational boating or aesthetic values. 

7.4 Compliance w ith Part 227, Subpart E - Impact of the Proposed Placement on 
Other Uses of the Ocean 

40 CFR Section 227, Subpart E sets forth the factors to be considered in 
evaluating the impacts of the proposed p lacement o n other uses of the ocean, 
including long-range impacts on other uses of the ocean. Specifica lly, the uses 
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considered include, but are not limited to, commercia l and recreational fishing in open 
ocean areas, coastal areas, and estuarine areas; recreation and commercia l 
navigation; actual or anticipated exploitation of living and non-living marine resources; 
and scientific research and study. An overa ll assessment of the proposed placement 
on the temporary and long-range effects of o ther uses of the ocean would not include 
irreversible or irretrievable commitment of resources that would result from the proposed 
p lacement. 

The Miami ODMDS EIS address the effects of dredged materia l p lacement on 
public health and safety (including navigational hazards) and the effects on the 
ecosystem (biota and water column). They a lso address the environmental effects and 
mitigative measures that are short-term, long-term, or involve the irreversible or 
irretrievable commitment of resources. Based upon the discussion in the EISs and the 
findings in this evaluation, it is concluded that there would be no adverse impact on the 
uses to be considered under 40 C FR Part 227, Subpart E, incorporating considerations o f 
long-term impacts (§227.20(0)) and an evaluation on an individual basis for effects on 
uses of the ocean for purposes other than ocean placement (§227.20(b)). 

8 MPRSA Contract Specification Language 

8.1 Disposal of Dredged Materia l 

8. 1 . 1 General 

Material excavated shall be transported to and deposited in the disposal areas 
designated on the drawings. The approximate maximum and average distances to 
which the material will have to be transported are as follows: 

Disposal Area 

ODMDS 

Artificial Reef 

Seagrass Mitigation Area 

Maximum Distance 

8.0 sta tute miles 

5.5 sta tute miles 

10.0 statute miles 

Average Distance 

4.5 statute miles 

2.4 statute miles 

7.0 statute miles 

8. 1.2 Ocean Dredged Material Disposal Site (ODMDS) 

All excavated material, except that material used by the Contractor for 
construction of e ither the Julia Tuttle Seagrass Mitigation site of the Offshore Artificial 
Reef areas, shall be placed in the Miami ODMDS designated on the drawings. Disposal 
shall be initiated within the vessel is completely within the d isposal release zone as 
shown on the drawings, and the disposal vessel shall not leave the ODMDS boundary 
until the release doors or split-hull sections are fully closed. Dredged material shall not 
be placed higher than elevation -30 feet MLLW in the ODMDS. 
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8. 1.3 Spillage/Leakage 

Water and excavated materia l shall not be permitted to overflow, leak out, or spill 
out of barges, dump scows, or hopper dredges while in route to the ODMDS Release 
Zone. Failure to repair leaks or change the method o f operation which is resulting in the 
overflow, leakage, or spillage will result in suspension of dredging operations and 
require p rompt repair or change o f operation to p revent overflow, leakage, or spillage 
as prerequisite to the resumption of dredging. Excessive leakage is defined by average 
loss o f draft during transit from the dredging area to the disposal area (forward draft loss 
plus aft draft loss divided by 2) in excess of l foot. Excessive leakage may be classified 
as a mis-dump. 

8. 1.4 Mis-dump 

Any scow load or hopper dredge load that is released outside the boundaries of 
the release zone, or restricted release zone, as shown on the p lans w ill be classified as a 
mis-dump and will result in a suspension of dredging operations. Redredging of such 
materials will be required as a prerequisite to the resumption of dredging unless the 
Contracting Officer, at his discretion, determines that redredging of such material is not 
practical. If redredging of such material is not required, then the quantity of the mis
dumped load may be deducted from the Contractor's pay quantity. If the quantity for 
each mis-dumped load to be deducted cannot initially be agreed to by both the 
Contractor a nd Contracting Officer, then an average hopper/scow load quantity for 
the entire contract will be used in the determination. In addition, the Contractor shall 
notify the Contracting Officer within 24 hours of a misplaced dump or any other 
violation of the Sile Monitoring and Management Plan for respective ODMDS. 
Corrective actions sha ll be implemented by the next dump, and the Contracting 
Officer shall be informed of actions taken. 

8.1.5 Vessel Doors 

All hopper doors, dump scow doors, or split hull dumping mechanisms sha ll be closed 
and sealed prior to exiting the ODMDS. In the event that a dump vessel exits the 
ODMDS with open doors, then the Contractor shall notify the COR immediately of the 
occurrence. 

8. 1.6 Maximum Placement Elevation 

The Contractor shall manage disposal operations such that the maximum 
placement e levation shown in the drawings is not exceeded at any point in the 
ODMDS. The Contractor shall distribute dump locations as evenly as possible across the 
ODMDS release zone so that mounding of material will be minimized. If the Contractor 
has reason to believe that exceedance o f the maximum placement e levation has 
occurred, he shall immediately notify the Contracting Officer as to the location of the 
exceedance and sha ll provide any other pertinent information necessary for the 
Contracting Officer to p repare and issue a Notice to Mariners. Placement of dredged 
materia l above the maximum e levation may require bed leveling of material to below 
the maximum elevation by the Contractor a t the discretion of the Contracting Officer. 
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8.2 NATIONAL DREDGING QUALITY MANAGEMENT PROGRAM SYSTEM (HOPPER 
DREDGES AND DUMP SCOWS) 

NATIONAL DREDGING QUALITY MANAGEMENT PROGRAM SCOW - and NATIONAL 
DREDGING QUALITY MAN,AGEMENT PROGRAM HOPPER DREDGE will be used. However, 
in the event of NDQMP System failure (not fully operational), the Contractor shall notify 
the Contracting Officer and continue tracking using ETS (see paragraph "Electronic 
Tracking System (ETS) for Ocean Disposal Vessels" below) for up to 48 hours until the 
NDQMP System is fully operational and in use. If, upon NDQMP System failure, the 
Contractor ::::annot use ETS or cannot use the NDQMP System within 48 hours o f failure, 
all dredging operations tor the vessel shall cease until the NDQMP System is fu lly 
operational. Any delays resulting from NDQMP System failure shall be at the 
Contractor's expense. 

8.3 Electronic Tracking System (ETS) for Ocean Disposal Vessels 

The Contractor shall furnish an ETS for surveillance of the movement and 
disposition of dredged material during excavation and ocean disposal. This ETS shall be 
established, operated and maintained by the Contractor to continuously track in real
time the horizontal location and draft condition of the disposal vessel for the e ntire 
dredging cycle, including dredging area and d isposal area. The ETS shall be capable of 
d isplaying and recording in rea l-time the disposal vessel's draft and location. 

8.3.1 ETS Standards 

The Contractor shall provide automated (computer) system and components to 
perform in accordance with EM l 110-1-2909. A copy of the EM can be downloaded 
from the following web site : http://l 40. l 94.76. l 29/publications/eng-manuals/. Horizonta 
location shall have an accuracy equal to or better than a standard DGPS system, 
equal to or better than p lus/minus 10 feet (horizontal repeatability). Vertical (draft) data 
shall have an accuracy of plus/minus 0.5 foot. Horizontal location and vertica l data 
shall be collected in sets and each data set shall be referenced in real-time to date 
and local t itne (to nearest minute), and shall be referenced to the same state plane 
coordinate system used for the survey(s) shown in the contract plans. The ETS shall be 
calibrated, as required, in the presence of the Contracting Officer at the work location 
before disposal operations have started, and at 30-day intervals while work is in 
progress. The Contracting Officer shall have access to the ETS in order to observe its 
operation. Disposal operat1ons will not commence until the ETS to be used by the 
Contractor is certified by the Contracting Officer to be operational and within 
acceptable accuracy. It is the Contractor's responsibility to select a system that will 
operate properly at the work location. The complete system sha ll be subject to the 
Contracting Officer's approval. 

8.3.2 ETS Dato Requirements and Submissions 

a. The ETS for each disposal vessel sha ll be in operation for a ll dredging and 
disposal activities and shall record the full round trip for each loading and disposal 
cycle. (NOTE: A dredging and disposal cycle constitutes the time from commencement 
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of dredging to complete discharge of the material.) The Contracting Officer shall be 
notified immediately in the event of ETS failure and all dredging opera tions for the vessel 
shall cease until the ETS is ful ly operational. Any delays resulting from ETS failure shall be 
at the Contractor's expense. 

b. All data shall be collected and stored on CD-ROM(s) in ASCI I format and shall 
be readable by MS Windows compatible software. Each dredging and disposal cycle 
shall be a separate and distinct ASCI I file, labeled by the trip number. More than one 
file may be stored on the disc(s) or CD-ROM(s). 

c. Data shall be collected, during the dredging and disposal cycle, every 500 
feet (at least) during travel to the disposal area, and every minute or every 200 feet, 
whichever is smaller, while approaching within 1,000 feet and within the disposal area. 

d. The additional required d igital data to be collected for each dredging and 
disposal cycle includes the following: 

( l) Trip Number 
(2) Date 
(3) Time 
(4) Vessel ID 
(5) Vessel Captain 
(6) State Plane X Coordinate - in accordance with subparagraph c. above 
(7) State Plane Y Coordinate - in accordance w ith subparagraph c. above 
(8) Vessel Draft 
(9) Type of Disposal Vessel 
( 10) Exact State Plane X and Y coordinate at start of disposal initiation and completion 
of disposal event 
( 11) Estimated Volume o f Material Disposed 
( 12) Description of Material Disposed 
(13) Source of Dredged Material (Channel Cut and Station) 

e. Plot Reporting (2 types): 

Tracking Plot - For each d isposal event, a ll data collected while the disposal 
vessel is transiting to and from the disposal area shall be plotted in chart form, in 200-
foot intervals, to show the track and dra ft of the disposal vessel approaching and 
traversing the disposal area. The plot shall identify the exact position at which the dump 
commenced. A sample Track and Draft Plot Diagram is on the web site indicated in 
paragraph CONSTRUCTION FORMS AND DETAILS below. 

Scatter Plot - Following completion of all d isposal events, a single and separate 
plot will be prepared to show the exact d isposal locations of all dumps. Every p lotted 
location shall coincide with the beginning of the respective dump. Each dump shall be 
labeled w ith the corresponding Trip Number and sha ll be a t a small but readable scale. 
A sample Scatter Plot Diagram is on the web site indicated in paragraph 
CONSTRUCTION FORMS AND DETAILS below. 

Summary Table - A spreadsheet which contains all of the information described 
in subparagraph d. above shall be prepared and shall correspond to the exact d ump 
locations represented on the Scatter Plo t Diagram. A sample Summary Table 
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spreadsheet is on the web site indicated in paragraph CONSTRUCTION FORMS AND 
DETAILS below. 

f. All d igital ETS data shall be furnished to the Contracting Officer w ithin 24 hours 
of collection. The digita l plot files should be in an easily readable format such as Adobe 
Acrobat PDF file, Microstation DGN file, JPEG, BMP, TIFF, or similar. The hard copy of the 
ETS data and tracking plots sha ll be both maintained onboard the vessel and submitted 
to the Contracting Officer o n a weekly basis. 
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9 Determination 

The proposed project is not expected to significantly degrade or endanger human 
health, welfare or amenities, the marine environment, ecological systems, or economic 
potential. 

There is no available upland disposal capacity that is economically or environmentally 
feasible. There is no alternative disposal site other than the Miami ODMDS. 

The material for Miami Harbor was found to be acceptable for ocean disposal. 

The proposed action is in compliance with the requirements of 40 CFR Parts 220-227, 
and may be implemented. 

Jacksonville District Section 103 Coordination: 

?~'??:~ 
Rebecca Lee-Duffell 

Technical Manager 
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ATTACHMENT A 
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1oatl C.1il111 lf11P 11.ilkdtli-r, lheot'WhadlO(ondritc:I ll lOlltii~dwd:oP lhedl"1,#nt~iMlddl~ht~1i. 

C.e 1041110 Sii w.,~olhho,. , lhe '11)111 dtd:whUti,,a '""'"- lloodini&lhfo dtd:,nd((ISll)IOll'liq lht 

s-l•tvot pe-1,onntl~r-.:atile IO'IIIOll:ontlllf !ll)iN tltd. ..,°'*' to '-llel.-dwclh 1••• atlllll)IOll'.. 
0107h ~ llllf PAi\f lowered the 9;in11r1en to .fWIOJl..17.111 in Older 10 dry lhe dtd: IOI the Cltw to cfle<tr 
the ,:e•. ,I.I lf,i\poi,L, lhf! 11-, flic de l;r,, ,du1-,~on la,,d bffn IOllf:el liwn ...,lkipllotd,. i.,d lhf' l)f'Qjlte dtcidtd 
LO ,:o 10 0,e li~'lill. The tt11'1 lf'l!airw-d aiound U .31t ,until rifV,l be lore lhe Ten:ipil Mlt1td 11,e OOMDS 
11.ekue Zone. The c,_,Uin and oew h;t,,"' betl'I imltlK.led th:11 iur'ldef IIO U'cu1111un,o ran lfW' Tei r•n 
Jowei llw- 'Ullmer, whet, OIIIM ol lhe Chanw,L lht! Ou!d&e <rew I\M been inWu<led o,u in Ille 
fulule,il• .,,_,tnt' t tiCIII i,rwedNt, ktl ltlelot r1lllliti 'NII -..ilbadr inlo IIM! Ch.lnnc!IOf inLO 11,e ODMDS 

btloie1owerq1wW111111t1 . 

lhtlf ilPPt .. ~ 10 bf: ;an fllOf wi th Ille Afl dlod l 'ittnOII, I h;we Inducted tht 1);18001 d~ca th.ti <how tlw- Nou: NII- cbfl (hqn •om 17.l 10 11 .2 Df't-ffl ~ :04 and 
-cin',I)( ll l (N', P"5e 1 <ho-,nv.tlere Ille <hf1 ln\1;in1_0U.,¥ d°OPl)td from UL2Nl to S. !,1"1 al 00:;04 loi ~ :O'.# GMl bfCilll W: of~,, dQl1 lll"n\101'. 

IIJIPICIUL •In,, ... 2 'lhoW'\ INl1 al 00:08 Ille dnh r,p.ldlns w.a, b«tr at 11U8f1 for ji \I a co-ph:, of wcond\ 
1/29/2014 111d 1htn fe ll ae• 10 !>.H6ft. ,,.,, J <ho~ 111e dhpod irwn1 ;ind a couplt or mfl r•dns, boundrt IMick 

ti~du rlog rhtdi't)OQI. Tht701 "oww;"du•ln10 1htdodcafttt 1hl,INC!f0twdllnglll'Ork.-idM,not 

h.kl anoltwr l,o;;H,l ,inu, li>ad 7, Wtwn 1h41 _..dine llll'Ofl: I, c'"pl,p1• , ..,.. flllil be 11t,tw\fl tht W.O'W .-'Id 
tl'led:lnra tlledrillt WA',Of,l'.lfkw 10lhn«1 lo.ad. 

2/7/2014 

3/20/2014 

Dll rlna mt d umplne ol scow 702 loild JO. lht ,.,. Pildlk Olwn lo,a 41.;,cilo) conr-i.uto.1 wlltl mt "°wdH 
LO lht itf\ffil<M Ol'I lht 1COW owrflotl~ lht gffltmor n,, a ,...l¥ 9Nl l(h btl[II In 10 nll ~ IMM'n 

lhh OWi lleilt Wf'!Wf IOI' ofl: l(hf l,P'illll Wili 11\;,1 .,,. ~ (0!.11(1 not lfV.a11 .,,. lffltQIOf lO dow 1ht W:0W 

,until dlllt lf'IWl'.JClf <ooled OCJ,\11'1 .aid «NJld i-1fll'IOLtfv 1,pv.ar1f'd, lhe willd ~ thl, dulTlf) IW, 10.15 
MPH\Miha-Sll,"" 10 l.5, MPHou 1 or1hf, SSC. lhl\, ln(o,rjw~don .-Alfl illo!' ,~i)l()f tr1~ 0Utlt'i1Jhtd 

in flit! 'i(O>Wdr1ltl"90U 1 (j,p t/11,tO~N1111lt ,MI01f'doM!d. ~.it~dplotdl~stheop,pl\l'do~ 
ilflllll'le 41'iiFt oF the ill:OW, AS)OU 1t11tn,11iOnt!clinyOIIII' flltSS.Cf', flot t;(OW~i\ lf!lllialntd COfli§f.~I ~ 

the lil'il t' illal 1h11 ill:OWori i!fdOO t !iiJt'Otll'le OOM~ 

wtrot «1111p,l,1td, lhl!Y (h«ked lhe ~ 1fl and ;iru~ •'n. c:iffvi:1, '-'rt ((1( 11(1(1 and 1nit pooiilion 
~,r,ct ,on rtu r W1,l~ra. Tht !.lli,b.o~t'J ,;,omp;nt GPS 1.1',l(ii~ w,.ltra .:rlto _ , fc,1111,d aq. h;i'o'I' the OQMl7,. 

m,;l r,tl,t;,"11 lOfllll fflWllldlnt,o 11 bvltlt tu, ~Qin. ~I tofllt 9ill8,t'illfl,rr \ l~lup. ~rlf',itw, lhhW11tno 

-~f,:,1.Jrld lOh;n'f-¥1 ,rr r(N' In i ts plot b:.lto.11,or lht r,tl,ta,"11 lOfllll . lll,tap,1;,ln ~,rn1ttwa,t1'!1~ ,hi~ 

1;11(hf1 9"!il.~ !iCINn IO~l4'l\l .-.hi(!n tortlNSolJ IN! I~ ._ ~ ld ll(lol ~l;lttnfc,IIQ,,lmg th1Sllf'!il"91 

fc,1 ij1190~. PMJ 'lhc,u l(lll~t b,ttnfc,I~ l(hf OQ~,:tlspos;ii Mlt•," )bf l'Ui!: QJ1QNlwulhitfll)l,lit 

i.tvf;M.18.11 slit ft'MIOllMl!M.,aodtri1iiilon t,;ilnqj '°' ii s«OMllrat iiltff theii! l~n1s'Mlt1 thf rtlui,e 

l(!Op" lllf lJY,(l ISQil tl..-ilt,,,COll~rlng,,.~lr-.~tnt fc,11,11,!:w twol*S.00 1 ii ~oeds'onhiis 

t---3"'17""1""201,.,..,4t-----:Gl,:-7::-:0-:-2--+--,4,-1-+-----:83,e---+--,-,,-,-.,-•t-:-_,-,-.t,-d"";.-..,.--,-, o-ut-,"'"~,-,-,of,-,.-:-,,-,-,.-,o-,-,-+-----+--:312=0/""2"'01"'4-i,no, vt• bttnrll.iOt'. 

3/13/2014 Gt.63 .. 117 

~/lg/2014 Gt.63 " 124 

3/30/2014 Gl.63 134 

4/2/2014 Gl.63 55 140 

u!h: ODMOS with hun Opr!III 

u!h ODMDS with hun Opr!III 

LeftOOMOSwith hull open 

u!hODMOSwllth hu" optni 

3/17/2014 

At l458nlSNI lhur idirr Mild'! 1}., lOU lflf' ,t,il)OQI il"'li li~otl cl load Ho. 117 4S<OW Gltill Wili SI.II ltd 
ifl~olhll~e-;;,seZt'.N'rf'ol Lhe-00"'1DS-.Ai~il'llfRli41iidtf'ddlflltl)tol,IIIR111fllfti<llwH 
o)n1plrtt-t_.di'lp(lwd ot within the 11:eluwl.«Rlmil 'l,':hO,,,nu, ot.1iill: lhr~Plll•1eol Ille 0[lf,,1D51imil) 
the luul wh IIOI Cfflll)ltlt't., do;ed. llilul 1>ta\u -.tn'll:II Jirdtiile done fll ~i fll 11 lota iion 
11Jp10rulllfllt'tr 2.,000 lul IIOl lh o f llw OOMDS bou111b!v. A., ol lhii:11111trl'100ll , Ille 11111; (lipl.al1 h.n be-en 

noti fied o r ltiiYiablian Ind ii '!d!tdu~d t,O"" lffllo«d horn tl'te PfOil!(:L 

A11, r ~<~ ,,..-, -'?<' l"C 111 ~1,rr ;al n IPM!! l'.tl«~'llt l,r;ine ,0 1114! OO Pl• Olo. •nit '11;.0W (illl;i~ fll(<MIMft'"' 

l!yj:ir~1h.JW~raJ'iMlllllll(l<IQ~ngra,(h.lnltwn. A\IMl1u(l,r,;ll;Pii(i,l00. the tl)'&l~ llqj m~ ;tUtlftC}ISICll 

•/4/2014 {X,;:lr ln'!IIH of (h,f QCIMIJ'j llml ts'&flilt ,c,;tn(Ulr,tn tly ritW.Wlna mt lly(ll~u ~pric,1;11,rn,, VU,t ti;. ~ff<le' 

'>l•nthl! r C<llldltlons!~-7 fo,ol 11,\lfllSi)nlJ hisJ, ..,jnd~ io«J~onmt~I ill:0-W, lnit(illl;iJ trif!sllNOl,l t'!ioe of 
the ODMDS i'a,lcs fl/,,0 •~st>it'<irt l(hf 111111-&'iS(Oll'll)lf'I.~ (i.;.s,M 

4/112014 

4/2S/2014 

Qn~,.,,,..,M.¥,:JJ 30, 2(114 iii iPP"« l 34Ehsft t;(OWGl63 @IISttd lfllf OOMV..ll-'f)1httoull Sl.illlilS 
If~ -o,(H,' 'fhe KOWWiilu lt,doWdii t ,ilffllOA.B-481'0, Tllf: Tug '11,i)iihf~ Honf11 10~1 ft 

OOM~ wtwfl 1M TIii! f@ illilflll m, lhif !COW*UROtCOfflpl@lt'trCIO!if'ii. Tuitr., 1urntd >l"l!SI and lf)tfl 

!(MILi\ ll)ltlUln 10 lfllPOOMDS. 1he ill:.,.,,,.(Ollllr,loel.O,<IOWd illt1CI011.. lmi,liiil lf!f fJli6l"C 1h11 ODMD5i. loiid 
l..34 w.1, 11'\e l'ir 'ii di!POQII ~ the compltiion ot ll'fdl~iC\1,rpai r ot1 I.Ile (iti;l. Tht ;s'llt' wunot 1di1td 
LO l:he 'KOW h','Ct. atilU and illlOf'IN I 10 l\wof' bttn ~ iH1e wilh the ~gniil <OmlllU~lion be4wun •• ,., 
.-id 'KOW. Tirit ait tiKhed dlalt plol ~ th~t the d,-,t1 dta uw-d lpplo.t,. 0.911 whil@ OUl1ide o l lht 
OOMOS, Thi, ii:lllllribalt'd 10 1he -.cowcompltltl't doq iilld ,.11:i,11 hi&f,el in lhe Wilf'I . 

Wtdne Ill~ llfJ41 l, 20l4, the !.<ow6l [Load 14(11 .aid MXIW 102 llolld 1'-!) ,.,,.med fr om Int' OOMD!, wil t. 

lhe ""ow In the open poli1ion Af1er lite cli'()O'loll , 1he 'ltOWI Mre ml ;ible to bf. dowd .ind tM ,ond1io1n 
1111w. ODMt>\ Wlllt 100 IOOll.lt. lo lfl l)«f'Ollllfl on,bo;Nd ffW \COW IO lllinH•r do',f! the ""-· llolh '1,(0',n 

Qii\rd ill'Ollnd lhf OOMO'.i, multiple lkne, and Wflt -p(y upon 11--,111 .. ilina badr 10 ttw ChMwwl \c:ow6J i , 
(Ulrffl ttrait lnt"dodr IO IVNi lt'lt tt,drolUlicoil<~ed V.f,inlhfffll!llA«i-lf!d(lglfdCillli-ltll tlw 

.malkmcllon tltat wouild t,OI allow lhit \COW t.o dow. 
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4/2/2014 Gl702 ., LeftODMDSwitti huU O~A 

4/3/2014 Gl701 " 1'1 lDHcfDlilllh. >1' 1.2 

4/6/201• Gl701 Lo'S'S of Dralt > 1' 

4/15/201• Gl702 88 194 Left OOMDS with hull ope A 

4/16/2014 GL64 Leh ODMOS with huU ope,n 

4/18/2014 Gl702 93 Leh OOMDS with hull open 

4/Z0/2014 Gl701 .. , .. Leh OOMDS with hull open 

4/23/2014 G1.701 1.0SsafOr11h >l' 

4/23/2014 Gt701 67 U!h OOMOS with hull ODl!n 

4/28/2014 GLJ02 110 ,., loss of Orafl > 1' & hull O?@n 

5/23/2014 Gl.63 57 290 U!ftODMOSw,rth hu" optn 

4/4/2014 

,131201, 

W~S<liVApr. ,Z, 2:1)14, l;lwJ ~""'~ll.o,J,1.114(11~XC:011t 71)2ll~ 14,Z)1f1111~d from IAtQOM05, ""'hh 
(At KOW In l1WJ .n ~I.Ion. Af"'r fill! dl~Sil. tht !JtOwS ""'tlf no!~. to bf" doiof(! r,cl lhf' (on(lido,1~ 

atmot'Ol)t,t~'6'1!1f100 IOIMl!hlOB,f'll)'fl'iOflllf'IQfl~{l.hf'f(o,,r,r'°la~dowl;lwJ1<ow,, 8ol,llsco-,1rS 

!Nolfdl1jrOl.lnd thf'OOMIJISimUl r;ilP'f llmH1jl'l(IWfU ~P'VUP@l'l tQll~hifia bi<k '° Ulf'C~ ~ow70l 

~1-to ~ t\ild aoln!f'1mlum1 •f18.lnf'lsw11 ll't"'l!l'I~ thf'ffWlnt" froi- 111-il'lifla 1t•o1.0,lno.-"8 to 
[l,},;ef)II!~ 

'Yt1l!tfdiy ,i\plll l,. 2014 during I~ Hn'!I• of load lSl S<_ov,, 70110 1.lw! OOM~ IM !KOW ,ti.It <Nl'tllfd 

-il)pl!O'I(, u·. Tt'tt' 1<owdfot,at~dl1~ChilllNla1apJl(o..:.I.Z021'111-,.,;, t1.w,~rill!t i:11af10114.J'aindiNMtr.id 

the l~U'Sfl ~ iii Ll)f'QOJ,11J15at-iC)fll'0,:.150Bl'lf1-witha ,tialtcl 13.1". Wt~...,.;~ mi1-in<iifiMt 
ill'ld dt~f!iiitltd lhill lf>t iil'ill l~Si-wili, wilt~ I~~ ll'IOOjh !tit ,IIN!tl ..-..... i. Ou1 ul)iJ;Utd fl Nini PICU4ilh 

l~illitedciw.flo-wJ rt~IWI ~i8.l'llt,illotl!'~~l~ Ill t!M-ilfh'lll'Mlliti1-f'li~ IC llhot()t)fr,11)!1. 
11.o,qlllh il!UOl,ll~CI 11M (h:itl'N!I O(Cili(N'liilylf'ilu!il!' ~t wn~, 1(1,f'~ lt.~tht W1nll'lfti, 

SutlWQUirnl IN<bvoteukrand 1od,yhwf, notl!Ml("tiWJ,o, The Qw'101 wn1e,od llw:tirl•cted 
, .... 1 ... andha\ttwdedout. 

4/8,/2014 C-0,,l'\lllon w41h IC1'ill LOlld 1~1. It It •• DQt.t 21 or :,s 

4/17/2014 

~•11«dav. r1111-w1;iv AJNII 1~. 2014 .a.fit, 1t1t dl'lf)OQI or Lo.,d No,11)4,. kow 70.l: llriild to bt •~II i...:1i: ln1,:,. 

lhfl (IU,mtl in mt optn pcnhlon ~ !NI.,.,~ «.ild ~,fly bo,M(I I, orclt, to m¥N1.tllVdoW 1ht KOW, 

Wt ltQUt~lh.li1 mt 111,8 ilod ,a:.o...d1clt '14 ODf,,105, ~\l\li.l lknHIO MU-it th.II nc,1,e~ffl.tlft'i.11 

i,rcn;Mnrt,lln 1ht ~owpdo, IOl~'!ilfrcb.ai<t 1(1, thli (~l. Wt~ clt1JPlll'llned1N1 lhfoft lsa 

JMaa.r-mirf: l\~,p wl tb 1/'lit (Olnrnuritatlomln lht !((IW ,t( IN! l\au'lln, lht (Oflll)Ulfl 10 It §itl afltt 

the 1<ow 11 (l{lf'fl, iewttlrw er tn4! (Ofl1pu1ff require\ tn4! 1<ow 10, ht boitdtd lnor~ to bot dHed. 

sn/2'114 NE[OCTR INP\JT 

ltl@ l'lu ll .. a,u 1-ilod ...-art rNdingsii"lllote W((f!~ ........ Kf'rnfJ'II ol 11nalft'~ In tile OOMD", IRINN'il!! lone 
ifliil'!i. Alltr pi,cf!l'IM.'lll, lht 1owii .. 1u1C.-.1aiclwn•Nblt IC dew !he KOW7Cl2 rtnwilt'lv, ~ .. lht 
i~1Ut1Mf'OC!d tobt rt-~fd 'IM !h Pf'! 'iOOr'lt'I boilldiA&I~ 'J(OW, • .,, lcv.i, .. lug(41laiclbfttf)!cw,iow lht 
!j(OW tOCilffltl' Wilt! r kM 1illf! tio.tit11, Whitin IJ;in'iiL toulmt'r Wilf!I . the IO'M,W llloll(ll)l .. ltlftOlt!lv 

4/23/2014 c,,,dtd fw~il lhe O:nil• p.0<:ttbH 111111ain. The ltddiliornl .ail1Mtp,tN reswL the W'te• and thf Kh 
do'loed (<Wl!lkldt. A, vw.llMI in the atU<htd plot., tht df41t1,1t,..;,w \h,r OOMD'lo I MIiin ((11'1,iy_,pnt ..,.., an 

~ ,a:.ow tnal!fa\Tlillfl a l ~ 14)ftd~ in olhhorir (cniliorr'!i. Yi.1-n llw '1(0,,,, lir\lly dc\t\ and 111),11\ 

til,htcon[i~lfdbv IN red de,IJ, tll, 1uC llw:t 'i«tWpid.1.11) ..pe,pdllohi,:hchai1flt\thf !li4ifl andheM! 
CNl~te,iiWni«tin.. 

4/23/,014 

Atm <il (C.'"f-., dl\001'"1 lll'lalffi.il In lht OOMD", llelu-w lont .at z~ a.in ., 1ht '"" ~aQh D;am (JfW 

lhougtil thot 11(,..,.. w.ai ~c.omph-1ei., cto...,d .and f'lllitd lht OOMD'lo 1 .. 11\ lhf tHW (Oll;;lnt'ftd 1ht •~et ol 
IJ(t~r, In lht n-,,.t,•lk W\l.f'ffl a1 f'ltlOII.Bh 10 •n,,,,t .a <:ompltltlvdoWd ,c()W , Al r.111, limt, 111W tq s...atl 
~ 1(1,Wf,(jmlf 'ICOW701 tiac.1"1,:,.1/'lit~llar,1, , Ytltlllt1htmt"r.hodolinonl1orrr, ,a:.ov.,p,itt•u•k 

t'#Pk.11~ .a, lood look.IOI cl a (lo1ed hul, It WilS no1 iln 11111 ~C'.a'lt. TM lolnlt 'VM 1c:ti, ... j,jch hdlO!t'S 111W hull 

'ilanis p,,rr DOM. wnnot ll'IN•••d 111"1M!, 111W ,.-,1• 1 prirW111,p OO~dlby 11,e 11111,8 nirw. Tot <rew h.li~bffn 

9'1WU(N!dl1Cllllllf' th• OQMIMJn 'ililt1nll"ldla,10i' lns1e.ilol lht 1COW'~!IYll'.ulltp11H1Ul,P "°"' l"IOWOI\, 

LooUoe at tlllt oiillac.hfd drill! plol1, mt Milltf~ w.as 'illl(UWIII~ lf'lpa'll(!d in lhe OOMDS ~etuw lOnt. 
11W:~ah1,1i111ut"1-ai1ft'dli!l)OQla.-t<onSlls.1m1,.,;u1aPi1fljallyop,enaod,e,mpl'J1t:Owm~•tJiflaa1\lillliil>ll1-

~ti11-s bil<Jc 1(1, ,~ (NrfMWL 

4/25/2.014 NEED CTR INPUT 

l!t.n v2.0l4 N EED CTR INPUT 

,/1/2014 

ci.~ 10 tl'it I loe,t cl di illh loU\ lhe 6l 702 w.111 blitffy lilkf'll 001 (l,f iel!\li(t vie,~t,itt,, Atwil 2j,. 2014. Tht 
lr,Q':i!Jlit~~lflWil'!i~ Ol,ll illOd.-HIOIKldililW!llprt~li(II\ thf ~hw.i\'llll'ilte1 testtdMIIM 

Spi6h e.11·g,p. ll,Olh 't,Slffll (twd;'!, \lelitNI rl0!"11n::II , ,w111. lJpOli N, IN, ,eYitwo1 lhi i tFii). ple-;;-se 111)(,r thir 
0,( N hul ,mu iou lsidt 01 !hf O~ ~111it1. Aile', SJCU-i.llulv di,;poin& llw- m.:.'ltri.;I 'Mllhin thir OOMD!, 
ILeltOhe Zone lilllit;,, lllf' lbwiqt L"-(1 ell)lflil'I :ilttmpltd LO krwin II (ilcllLII p,ill~ln. Thi\ tilde p,jll.Hn tus 

~e .11 ~initi;Med~<iLDD kr enwrt lllf;i~ enaudi timir.d jpx,r tockl-.ie the u>w,:ivenan 
:ullDp,rded (irt11m~ could :llli!ot [LIi!. diimp bo:K C0111m11ricalian km,. Pl( iwie, tit.~~ 

illlemp,I ... thi, Jr,,11tte1n, Ille ICl'llliY1ll tug Ollplain nMlc:..,d lht lov.i• ti.idle WU in dil!lflei ol bf' .. C''"1ghl 

bel'M!m the t.11 olthe l.lJlaudlhe t.lol lhe "O'IIII· TOpie'W'nl lf"tcS.nolllle l.olht!IH~or eittw-, """"· 
lhe 011pt"1 .illeled hi, com~ lo lhe Pfol th. UpOn doi"8 '°· lht! lO'Mrc lq .-kl 'll.'.OW 1er1 lhe OOMD!> linlih, 

A\ ,oof1 .. \ lht! tua cap1M hold wf,t, rtp,o'lilioned lht! lwo \•no;.fl, IN -.cow WOHdo~d. ... , 'lho<Ml in the 
at1«twd 11-Jlt n101 1tw- lo.td-\ (Oll'l,.... 11'1,.. divin'4!'d within thr! OOMD\ ~~ .. 'ill! 7.0MI! limit 1. Ora rt 

Mm <il(C.wi#rdh,po;;lrc IN "°"" lo.,dln1ht ,...,,ii..., :fcint ,:,.flhf'OOUOS, lllf toWWl9 rugin.adt alalif' 

Joop lilfilkl •rvwll 1(1, (~ ltMi 1':0'W (iL 6,!,. lht lug lollow+d mt lf',Qlllttd U01Jbl1~tw-s l:N'o«dllrf\ bul 

6/3/2014 C~IIJ l'IOI re,Bil«' (Oll'IITlllllnk.ii tlon~bttWfffl. lht lltO'W .-kl tl'lt !l,,mp boA. ltlt IUi ll)Wf'd mt (iL 63 !Odoc.11 

'I.S4 .al l'Ol' 1 Mbini 10, lllrthtl' l"""'v:ptlcn. It hii been dfJmmlnfd INt Lhf! t -1 a 11n~l'lllncdon ..Aill '14 
du.,pbo11. thpdm1npbOdli1sbtff1 u,1-.., Olllol ~~111ntll mtlWHattbt rfPili1•d. 

IAACt [1ft. IO [PA 4/.Z~al14;,Au lf'il,III of •lll'lipf,t non• 

(Ofll~ifl(f IOid~ .. ContQCto, wn nod~ IA~ foff~ ltUfl 

d.llfd,i\pl112.J, 20)4 Nt tht liCO'llti-ff'qi,aif'a.nr-.f$att"alltntlon 

an,jl(OlfKtion to IN: WotQCtU~ if'IIPt'lr-.h ltqr,iilfftllf'l!Uor 

rKtlvf ao~wll~tieto,vinll~rl!IIIPfrior~ '.Mlb'i1!!41en!\', IN1-

I~ """iiditw~ -.llfli tf'otC(ll'ltrx!Of at•ffll~f!l~on~24,. 

whne tht!y achittNI llwil (oncnn willl lhe .-ioanl or non, 

COf111Ki;intlo.ad\J\ffll lhrypiewntedlllf'■ plmlopullltw 

'liWTI"\ ool one by one .ind wrily if llhH 111e~ and l'IK11iGII 

,r,i;lm,\.aeopn.11tir,sn1f'Qli1f'd.'thry;il,-.o.aeg1Mf18,lo'ltart 

cird-._ 'Mthintt..OOMD!i baund;rr.11flt1 relH-z toemurf' the 
ctou,audow-dlN-fore~ali-,slheOllfl1M.. l!,,..,pb11or1 

r~tn<Mfll,tilf' 'l(D'lll,Glti4:indGl?Ol l.o(N)(kan tim•en;ind 
011M1111echlnia.litffll\lhi,,,._knld. TheCOl'p,,wilmonilorllW 

pllr!ot:;o::tion1otorre(tlheW"defriffrlei,:indt11Rlu111'1e1illep, 

p,01i1Mrpe~!in&llie (Ol'lllktOI' ii oon-<mipl~li:ttp,i 

1Nl«ulrl"IJ- I 'Ml 1i:ttp, ¥VII in!01"111ed ;h I reaiw inlorm.ation. 
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"27/2014 GL66 13 340 U!ft ODMOS with hun Op!!n 

"2'1/2014 59 L.eh OOMOS 'With hull ocien 

~29/2014 GL66 344 Left ODMOS with hun optn 

6/>/2014 Gl63 71 407 Left OOMOS with huU open 

6/12/2014 Liberty ls larnd 30 Initiation ofdispos,loutside of reluse zone 

6/18/2014 Gl702 217 Loss of Draft> 1' 

6/21/2014 Gl6S Leh:ODMDSwith hull o~n 

7N2014 Gt701 2(11 645 Loss of Or.1h > 1' 

7/12/2014 Gt701 ,., 
'" 1.D:HalDrah>l' 

S/4/2014 Gl64 

8/12/2014 Gl64 Loss of Draft > 1' 

8/28/2014 Gl.701 267 9&4 Los,: of Drah > 1' 

-,_s 

1.1 

1.1 

1.1 

6/3/2014 

Alle r 'Wot~~uay diS4)(1'91'11; IM '!Cow (i.1.66 in !tM! ,:t1t~W ZOIW ol 1M OOMDI,. ~ Til,l lndliiill DIMl NS 
ilOI atilt- to I tm(lltly (lc,i,t' !ht iCvw fNJOI LO tl'itilllt tl1' OOMD5,. In Oldt, 10 !iii!Mtt fin 09f'li ;cow. ill ITNI~ 

W blo.i,aht iil'!ide kl Cllllntl Wollt!"in tNdn LO ~'4!1rlt'll)ttojCl111tl an-~d lbk>olri into Ifie iWJt. 111' 
~6Li66wUinnitdiil tl't' tvwtd to lht do(i.M hi-I Miirni IOf t~lion.. llwhdiitmT1tdllllt UN' 
rnaa,,etitpii'.:t,;11p,011 llhtll'118inrt!M«1111t 111~d,.t',111Q lM'ffV;irwto htdon.n ltie«H.«!iorl 
WSi.twrtd andlhe '!ll!Oww:n lt~ed rtrao1,,-,i,.,11ie lndilri l»wnand0pel'iiltdnan11flly. 

6/10/2.014 COLild not find emaa. 

6/10/2014 

6/10/2014 

6/19/2014 

All t r '!Uttf:\~,uar di'i?O'lil'I!,: lht --=ow G,l66 in Ifie f:tluw Zone ot 111' OOMD!o. the r-.. lndiln DiMI wh 

fl01 ;;t:ilt to 1tm0ltlycjgw 1111' ~P1i 1t111 lO uiti,. tbt OOMD!k. lnOldu IG il!'r.ite ::.nOpft'l -.cow. ill 11N1\I 

ht bn:iu,IJhl ili'lide kl cllhm 'A.ii", i, ordn to !.!~Ir ""I ~'£nll'I an·bo.d lo loM into Ifie iWII'. No 

tl'-.i1uimp,;i(:hilft :1nlii:::ip.t'ltd. TM(l~wil,li,ijht 11po11 tllili-il: lht 0Df.1DS limih. "TM lowine T~ 

cifdrd wittwl the OOMD\ limi1, •lier oPfflirc tht '\Cow In the ftfle,tw Zofw, ftlwrine ttwl h \tOW w.n 
de• of l!Mlflwl lt.t .. t,«twd It~,, II.Kt plol >how\ !NII lhe GLG6 di .. ,. upon e.dlifll lhe OOMC)I; lillllh 

andtflleri~tt.Ctwtwwl'-lh tffllllirwd COOo\l,IJll Ill lwo\bttndelHnlirwd NI ttwl.,11 'Wflild! 
m.ilhlttetioned.. l)fewmirc the <a>W 10 do11t , m -• ;tdditioNI ril'C ~ .. k>o11t . lhe 'ICOWGl 66 
W...\irn.,~ltft rf'IHYfd hom lltrdc:t ilnd IOIW'd to lhe dod: ,.,, POfl fr,1iilf11 i '°' ........ N1lon. lhe 

millhlttetlorlf'dtnll ,wildlhc:unffl1~ ~ rt- pl,a,c:ed.Aho, lhr. looloefW'dwifll!I hbeif\\1ffl\lill ledsld 
~ant-cl lJpofl CO!Jlple ti Ofl ol rt- i>a \ 1he <,eow w.11 be GPftV'do\l le"11fd llOd ,m.,,&fflCV Dllf!n/do-wd 
_ ,.,. ttll'I,, 0-Kf' 1ht ',COWIIIOW,\ lO(Ol'l'li ... .,.,ll ... ootll and<to ... 11111111111urnlo \.tMc,. 
Alm <11«.~fl,dy df\?O,Jl\l lhf <1;.0W GliJ Ni IN Jl:tlfil'W lont O,' ttw OOMD',, Int tO'M,w: 1 UI Wil\nol 

abifl ,~n CO!Jlm•nk;alilon, whtr lht ~w to ren101ti'y do~ lhe ,COW pr- TO edltrw OM, ODMO!I. 1h Ofdfr 
LO '!111Vkt¥1 open l(;OW, il,.u\llMbfouQ.l'l r ln ..idl IOQtanuw,nlff\lnOfdtl to ,gfetvg,tPf(<Oflf'ltlOf't• 
b\Mlld to lool: Into lht lw.,t. Tot (Ollll'lllunlQtlOl'I, bo• on 1ht \COW w;a, ~I COOAtctlrw M1h ttw 

(Olllffl11JrA(i1tlon\bo.a:on1At~ lt ~\thiit l~t ~,adN!',Bll\1:1- ""m the baltfdt\kll' ttw 
(OllllllUrAciltlon bo.a:Of't N ',(OW. Tut 'iCOW (;l 63 WU lffllmtdlalf'tv lffflov.d Ii-om servkt and tow.d 10 '"' 
do,(lc tit Pon MlafJM f(II ~r'itlOf't, Tht b.11fflt\~ btfl'I rt(N!Jed.. the w:ow I\Ubffn cyded ..til l\ lhe 

1"'10tf'OIJMpb0;1"ifld l\W(Nlicln&J)foPf"lf't, 

Litl«1 1y , .. m lo.tel I 66 ,IPPUI\ 10 h.n'e olfl open hul \l~tll\ IMll'WI 11M OOMDS '-ndMY, bul o.mid, ol 
lhetll'le~,;e 1one. 11,!ppC!;if\\oh.Mllwpptned•fler ~complia11 1elnw, .ndrn"'fh.MI t....en•INll,\.I 

-0«u11tnee. Uto. G""'in'\ em.iii) 

l hl\.,Olll'IIOI, .IU"'t 18, 2014 dl.11"9 111' Tr¥1'ii t Ol lNd 54Z IXOW 70,ZJ IO I.hit 0~ IAI' 1(:0W tl~I 
(Nnled~Oll. u ·. The 'iCOWdtl»tlf'dlhe Cl'lilmtlM1hMI Mr~ (t,ill 0, 14.8' Mlde111t"redthe 

1N;i~zon,,aitt1.-00M~...,;1h¥1Wfola,tlt;ahotU.6' . We~1t!'ll~lhisinddffl1anddt!tt-1mined 
tha t I.he dl.41 loww;i\ ~1u lo!A lhoulh N 1Jtt•n-M1. Ou1 lilfnii Pfotf<lii1 e (limil~ OW"lflowj If w ll 
., ~illh\t,IBOl'ePOndedw.!f'I in I.he 'iC:OWwtlel)il l\.,lipped to N OOMDS. P.oual\t! r "l!UOUtlide ot tt.
{/-.itilf(, ill~ftl<OU'1t'4 ed tti\ rnorniflll. oca'ilonilyc.,oe ~ Wil lf'I tot!~ lhouat, Ille 'ildllUTMI I, 

Previo1n and 'i!Jb~quent INd~Yf'~f'llkv and tod,y"""" l"IOI lw,d llll'f i\!llt!li. S..11 !i-Ul lt! d!Nirlll the- tow 
J00:001004:00]1\lt!POrlfdlr't'thelO'Ml'II L.._.w;i\4-oil 

Afler <iJ <Cf!\'ofuardl\?O 'lil'II 1he -.c:owGt6:!tin the ~tluw Zone0, 1he OOMD',,, the 10'M,.iu11ndi., On,, 

,-iilrd ,-lh on llw. ~ roart,r. to ui t 1he OOMl'.r:i liilnil, ...tiie ~"i thi- 1,1:ow dump boK lo tlv 

"'do,;e~ p,o'litiOl'I. Upon .IIIPI~ tlv l111it, of ltw OOMOS, lfw (:,1p1;iin 1.-;ii,.,.d I hat f"ll'ff'l lhoo,sh the 
du.,p,boM ,,..;Hl-do'II!~ 1h;al the 'li(OW l1 ;id:i11iCD111P11lt1 lid not '('1 rNd -do •. ~ Yh,i,(:aptM't 

Jlllrn,e~~ylur~~ inlo the OOMCP,11111M Ille -.;aw II-~ roni,pu,IN 1tad "do'll'd.- ni.. ta1, lo 

6/2S/2014 (io';oll tht Gl 6S ........ , lo b4I ~er INII the tlrn,t to dow lhtr GI.GJ ;and thertfot1t, the Tug t.Jiil;aln ('MlnOI 

1th-(If!~~, limit t,r;i (kr,- lhtr 'K(IW .IJ ;x, hi(;iltiit111 of ,gj l ltiimit to lhcr Ql;lft,!~ limiil, '!ht ~Hin h.i, 
bttnlnSIIU(ttd r:tuth41 IJIU~ lltf •he ~Ol'I fu;,m lht;i '!«!Wt~tir. (Qlllpll~I trult1~,1h.it,1 '«!WI\ 

'dl;iw,d. ~ ;i,,hlslndlc.;it;M;III lh.11 11,e \COW ~•)dt 11141 O()M~ hln .. fht dl;,w r,t.idng 'Ml Clf'll'f(l(~I 'l!.bfn 

tht;I pr,~1illitllml1 S'All,;:h In ti-.. M:OW~\lof'~ the Wllh11Jlh.;i l <Olll'ir•s~ lhe f«cWh<Oll"pl,i! 1ffl' 

'""'" Plow li f"l(J ;nuchf,j !IW i).11\ 11.0: plO! IOI' lo.4 Ho.1211<4'1W<Ul~t lWd No.64~) Of't (17/01/14.. 1hl\ 

7/8/2(114 JoH ...... ,not f~ffldioSt.heCRl'tlo\\irlU¥1iitdidi,o1t-CN'dllt'L lheliillt)Oillll a, 1M tndoiW 
CRillWltl I 1, '"13.4h i1N1 thf f,1:1,11 poin"! ii Ni !Rel,~ Zone Ii -U.4iL 

7/16/2.014 

The "1C11Wdfp,i1 1,d tlw Clurw!el with;in Wft~l'dlillt of 10..b' ;ind 1mLNl'dllll'11'1ri1~ HIIWilt llwODMOS. 
1111 th :in ;;,,,n~, di;ilt ol 9.s'. w, h;iw- 1ftin¥rd lhi\i~nt .nd dl'lermined 11w dr~fl lonw.i~wil~1 lo,t 

lhiootfl llv 'M'llm,r r"' Our~ procirdure [~milinir;owrllowi1l''lll ll ,inrnC11, p,ondm ...-~In inlhe 'ICOW 
~ n i t j,, ..tipped to ttwOOt.10$. ~IIUiM' \NIHIU l-ti rll-olthe (h;n-wlocn,icniltye&1w IIIITM!Wil~I to 
e~ ltwooe,hthe ,J,;lrn.,11-... Due 10 the "SIIPffmoonM thi,WN-bndlhe •,H\-lf'Ur.,.;afv.-dw-1111. 
i>tflviotn and \Ub-wnumt loa1h11'111e nc, t h.id .-ry i \"illl4!'1.. 

lhe \CD'WOC'p,a 1•d tlw~ withanWN4t-dl.1ftofl!i..S' ;ind,nlNNitht1tln,c lontill lfN'OIJMO!. 
v.ith ;an:wn:iige di-.1ftol 14.4'. We hw,ir 1-rwf'Wrd thi,incidrn t .nddetnl!Wltd the d1,1filou.wnw.1tn 
lo\1 ltwooe,h the ,t1n,.,_.-... 01i, fil~ rc p10t:Nb"11 fl.,itll!I a."Nflowl ri:r'illllin 11111f, pondr,d w;i,1"" in tlv 

~whtnit i,~ 10rii,e(N)t,Yr,.. Roughe1 •a,oartvcleofth(l(~l 0t:Ql~Qll., \Oftlt 

8/7 /"l.0143 ~., lo ,t,i;i11141 lhrw.gh the ,ai111rn"' , ~n wtrr, rfP!llledtt 3,..rr .ind bllltfns. rr,Yioar, .ind ,ub,c,quf'l'lt 

iud:sh~e 111)1~¥Tt i~~ On""1gu"' 4. ZIJl4 tbiq rht 1r;in,jtof l,;r,;id ?'it:!, !ti the Ol;lft,!~ """" .. " 
t~, 1he *'3ftol th4i ~w64 ,;ii;ing,tdby;ippi,;r,;drn~~ Ll'. OUit t.o rhl,ulp01;1;unlr,s~1 ri.\:ht ;1ddhi!INII 

ffl,vls~liOl'l 'Mill 1141 ~d wi1h ri,ghl rn~f'' thi, f\'tnl"i to 11tr,1111I"' 111' ro,111 t;.1111"' (If mt di.ift loK 
Pr'1,'i111.n;and o;ul:,'{o!IQUff'IIIQ;l,;ll~IIOlh.id.111Yk'lllf'i. 

8/13/2014 

9/3/2014 

RM scowdfp.1 1td tlW Chr,;;nntl with an ~du,, otl~J' ;JN.\ en ttt1Nf1At1Nn• 1,on,~1 1htOOt.tM 
'With ill avtioi111 dl;11t ol Ll,(I", lht w:ow W,11, lrnmuiil tfll~ tilklff'I ou, r ol ~. fo. a~WS<ll'llnl WN, a, r:he 
do,(lc tod.lv, Oil' scow ,.;jj wa1, tw111at1Nf ~ ~ hwo lound. 11 I~ W'Pl'(.Hd thill IN hydQ,lrri11c IS'!ll ' m;w 

~bterr QU'ltdbv ii IHldtlil'~t! °' anob\lJ•ttl#ln;i,(ht(tv-.1n r:he hydQ,lrrillc trV.fm. w,., 
conltii~IOlnvt-\llaillf't.heQIJ'ltOlthedl•fllonillld ..... ~lf',...;thOl.llfl~\. Thtl)ffYloi.l~ IIMld 

LOid No.261: Di art wa\ 11.1' Uf)Ol1 ~ the Chamel and 1ur up,on ent,r,Nlfl ttw OOt.tM ~uw Zont. 

Avl!•olfle dlar1 kn1wa, 1.0'. fltawaho110t'-, th;M "''" lhoutJ,dl,lllo,,w., not iriuu,,of L0'1'lhile in 
lr.,'lil to 11w di,_,ot:111 duri" !hew bid the lCOW 1'01 w,immtdiatt-ly pulled out or ~rw<, 0fl j/1.9/U 

\Jp,on (lfwlyY,O, tie O.tdi,s dru •om 11w 11tm!lfl\ d.,y. A ciw pl,111 wn WJbiniUfd Of't 8/2'/t.4 kll" 
iiweWJj~liion ,ol the w..i or the 1<ow 101. lhe dw revul l'CI lh~t a IIQ1ion of 1tw. ~.ii 1111 thf" .. .,.n GI lltw 

'ltO'WWUdarolfled.. Tht 'ICOW<il Xtl dep;#!edthe 'lile \lll .. .,.d ..... 19/1/l<lj fo. "1ipy-Mdrt~'-
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9/2/2014 Gl64 1012 loss of Draft > 1' & h~I O?@n 1.7 

9117/2014 GL701 282 Left OOMOS with hu" optn 

9/28/2014 G1701 312 1334 Loss of Dr1h > l ' 1.49 

10/~2014 Gu;s 24 LossofDr1h>l' 

10/4/2014 Gu;s 2' 1441 Loss of Or1h. > l ' 1.7 

10/.C/2014 GL701 n• 1439 Loss of Orth > l ' 2.1 

10/16/2014 Gl702 .,. LossofOr1h>l' 

10/17/2014 GL63 407 1'49 loss ol Or1h > l ' 1.45, 

10/21/2014 Gl701 , .. H70 loss of Drillll:t > l' I.OS 

10/22/2014 GL63 411 1580 LossofDrah.!;1.1' 1.3'1 

10/22/2014 Gt702 470 1569 tossaf01'11ft>l ' 1.9 

10/21/2014 GL702 .. , 1562 LossolOrah>l' 2.0! 

10/23/2014 GL63 414 Lo$$ of Draft> l ' l.'12: 

10/27/2014 Gu;s 1607 Left ODMOS with hun optn 

10/28/2014 Gu;s 1611 l.ehODMOSwith hull open 

1l'M! ;(0,,,,~ld!N ~~withiN)~liilllt cllilflOI 

Alltr 'llrt~~llly di~<jr'lt IM ~ Gl.64 in ll'M! ~tin~ loot ol !ht OOMDI,, lht 1,n,;1'111: Tua t:e~ ~OK.9..7 ~ fflltl'ed !tie ~elt<IIW l.oM Ol lht OOM~ Mllh .lrl 
t~I w,htewinQ UR !i«rwllOm ioulh tOIM'llOllhiir thoPOOMDl,wlilt a\lt!Tllilina lbdos.t UR !i«rw. -il'nr~t dlilflOI IUY. lht ~wilii-tdiately ~tn OUtGI 

lht Tq Ktno:bl Htbtrl wH upnit-OOl'III: inll,Huption ol thlf 00"'1 pr(l~~Ol'lql 1if'itof91 'MIKh di~ lh'f irmtt kK U1l'wnmL Thi\li lht lir !111 IOld !Of ;oi:owGl 64 ~ ii 
00M0S limi t, .-id IJlf/~D'fll rt"".al · lime p0jfi0n. 1hr Tq w:.11 in (onliild 'Mllh 1hr iyiltlll a..uiri,1r;;,1oi: 10 w, l&tn OUI 111! 1l'mtt Oil 11(11/14. wlO! Nt tim,. !hi! il!OW' Nii 

9/4/2014 
touor1'.t Lht updlllt iiiiH. Dur~ ll'li, ~IIH, U lllr lllil: and 1t0w-rfl Mil~ llOllh, !ht Tll;J ~ Dn«i been .ndt1$(1i1111 t"Y•fllion. 1,rp;iir md Wlft ll'ilir1jl IOdl°lt1mint 

mdlht ~wGl liltn[t' rof'dlht OOM~lll'fldeod kl! disi,o'iilllin llR P.t~.illlt'lonr. TheTUJI, Ktidill 1~11 lhreais.t 111ldlilfl lo1i.Htwdied:v~ul'iroi Lht ~llu~t ptlle111 

-~m~Uytll"IJ l,r;i,tn!l,J l f "~ IMr;ll lllof lttB hljl;in0,¥11.n ;in,:l(il.W,As111t ·1~ ~ ~1 ._,,irnlilll'fd mlilht ~w,nW<llln lnttd"'IC~n- t.D!Cbt 
<"Olllpi,r~(ll lhhm~l,N'tr, lllt KOW w~s ~"1 b'I' (ljrlo!OI ;irl(I puN,;IOlll'!ICH! ~ Ult' QOMO'.i limlt~ 1)11,r ~pll'mbef 01, 2014. The low 1111 !he di '1)1)'1<111 ;iit,i '111'111 lhe ',pidff 

I.Cl !ht iw.1twlth !ht p,o'li!lionl1',up&,II', lhtr l uJ{JPIJindidnol hMthi,1,.al -limtpo,'ltionnlh'f Tu".-1111!1;1141:, i,~11«. 1.Slltllll1,102hoUI, lhewiltt1 lt~wndun1tion 

1C1JW~G.Khedllll'ODMOSli111it\. ,.,-,.,..IIIPl'm.lhoUl,diilqwhichthtv=owlwldd'.lft;and 

9/2?/2014 NEC0CTR INPUT 

tht "'O'Wdf~1•d tllf' Chr,;innfl whh;in ~d!aPt Of;apfKOl(.IL92 ' and tn tttordthot 111-. .... zone 0, 

thfl ODMDS'IM!h ill)~ff;lif:I di.lit ,r;il 10.4J'. • lslH'~fVtf.l lNI rotl dftlfl,rruv~ bftfl ~IU ( k ln 1tw Wal 
9/30/2014 ol 11M ~ow"111rlna 1hl,load. l'.ir«nr piw\ou,IIM!ds;and wtl'!lf,Qutf'ltlo~:ht•11;adlitdjdid no1 n,,,t-, 

l\'111,r\ ll'Mr ~ Malrll.ikwdl lht llf'q(J .. lf(I ti-,driNlk:JIIH'llll• lbl"8 .all l(i;;MJ\, "Ttw c,owJ,ng IU IJ flOl lhot 
»!tJfl' Saigt1ffl(llllf'i1 an,,p11obl4! .. 1, Vl'iiUal ln<;(l«tlon,r;il 11M 1COWW.aldl,;1~ ll!YUI ;,,n,,con<ernl. 

10/9/2.014 NE[ 0 CTR INPUT 

10/6/2014 

10/9/2014 

lllt §CO'Wtk'JMll\fd th,,r01¥'111<t1 wlth;M'IW,ti.dri1Ft OF;ipJN OI(. U .ti4' illld ffllf'l,pd IIJ<tfftlN'iol! zorieol 
ll'it ODMDS ~th an ift'f( ilile ,:liiill OI 10.9.)'. • I\ bt-Mtved IN! rode ittllfl, rruy ~ bN1) uu(k in lhe 'lleal 
ol !ht ~ "1111 ine thii, INd.. ,reY101n lo-id, and <jjbW(Jllt-lM ~~did not ~·e iNJfl,wei. 1/i<;(lill 
.,'Of!(liorl 01111,,r !COW will ,:itj not •tvffl ~ (Ofl(oflM. 

Plea .... find ijlt,<hed dl•fl •ikl plo t fo, ~ow 1'01 GI.DO llM!d Ho,l4U, [DOM l~ No,D4J dl1C>O•d on 
10~14. lhotc!Qfl 1ull'f'lllup,,r;in,t,,hlro,1hl C~wn&.0'9', ·nw chf1 r•~ upont-n1frlrwthtt 
OOM05 "~u .... lonot ..... \~,:n·. lh,,r dQfi 10\.\Whilt.., •,on<l1 did no1 ....utd 1 f1 (dr..tl (Nfllf 111';11, ,i¥'~ 

'10/22/2014 NEED CTR INPUT 

!ht "'o--i,,,df~1fd 1.h,f,(:hr,;;annfl wtlh;in ~d!aft Ol;apfKOl(.14,~ ' and tn ttfffl lht 111-. .... zoneo, 
thfl ODMDS'IM!h ill)~ff;lif:I di.lit ,r;il n.or. P'rtlll~1,io.ch0t1 Onol)ei 17, 2014 iild nolN'\'t',lffll~o 

j;Mla<:hedJ, Alt~r lNdN'o,I~. '!COWGl 63w;uwn1 IOtht Ortdp$5,n;jrtlitfi<:OW.111f'j(OWI, 

'10/20/2014 {1,11rtf'l tly iM IIW ClretJilt 55, illld .... be Ql:to lmmf'dl~1'4¥ kl lht QOM OS kK IMf)OQI •f1f!' 1'i,lp n~ll',c 1h11' 

~rw,. Aflfl lio!f)OQI olm•1'"i. QJrr,ntftr ll»ded In lht !(O'W, (jt 6' wil bt (,jj(l!n ~· ol <iff\lb, kif 
.-i1')f!(]lon. Whil,t•t It~ Dr~•5t the Gt 631'11,bttn holdl"8 tlit requ~,t(llh-,odr;11Jl(JMt1o<iu~Mlddl•f1. 

lht ~tkopa,tfd thtCh¥wlfl wi1h:ir-.Wt14-ordlallolapfl!CD".ll.21'anllen1.t10Nt1ht 11.e,lu..eZoneO, 
lhe ODMDS with lln :t>-fl ar,;, ,:li~ll ol 11pp10.,. ll.20". Initial invntication ll,iuk1.t1111illNI dw 'ialw v,qi~ 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 4 

Mr. Eric Summa 
Environmental Branch Chief 
Planning Division 

ATLANTA FEDERAL CENTER 
61 FORSYTH STREET 

ATLANTA, GEORGIA 30303-8960 

Ul:L 19 2014 

Jacksonville District Corps of Engineers 
P .0. Box 4970 
Jacksonville, Florida 32232-0019 

Dear Mr. Summa: 

This letter is in regard to your September 26, 2014, request for a two-year extension to the 
Environmental Protection Agency's 2011 concurrence on the suitability for ocean disposal of dredged 
material from new work and maintenance dredging at Miami Harbor pursuant to Section 103 of the 
Marine Protection Research and Sanctuaries Act {MPRSA). Your letter included a MPRSA Section l 03 
Evaluation Report for Miami Harbor {Report) that included a Tier I review of historical sediment testing 
of the project, spills since the testing was conducted and non-dredging changes in the harbor. On 
October 23, 2014, the EPA requested additional information on the status of dredging operations, 
compliance history, and disposal operations at the Miami Ocean Dredged Material Disposal Site 
(ODMDS). In response to this request, the EPA received a revised Report from your office by letter 
dated November 17, 2014. 

Based on the review of the information provided by the U.S. Army Corps of Engineers (USA CE), the 
EPA conditionally concurs with the suitability of the material for ocean disposal for a six-month period. 
The information you provided indicates multiple instances of violations of the Construction Dredging 
Phase III Contract Specifications (Contract Specifications) for the disposal operations underway for the 
Miami Harbor Phase III Deepening and maintenance dredging projects. While the EPA recognizes that 
the USA CE is requesting concurrence for a two-year period, our concurrence is limited to a six-month 
period during which the USACE and the EPA can evaluate whether the compliance issues have been 
addressed and whether additional conditions or other appropriate measures may be warranted prior to 
the completion of the project. 

Per the information provided in your revised Report, the USACE has identified forty-nine instances of 
non-compliance related to disposal operations at the Miami ODMDS. We understand that many of these 
instances violated sections 3.4.2.1, 3.4.2.2, 3.4.2.3 and 3.4.9 of the Contract Specifications. Violations 
include misplaced materials, excessive leakage from disposal vessels and leaving disposal doors open 
following departure from the ODMDS. A majority of the non-compliance events involve excessive 
leakage from the disposal vessel. The EPA is concerned about these violations in consideration of the 
valuable live bottom resources in the vicinity, including federally-listed species protected under the 
Endangered Species Act. We understand and appreciate from the information provided that your 
contractor plans to take steps to address the non-compliance issues. The EPA' s concurrence is 
conditioned on compliance with all of the requirements of the Contract Specifications, including the 
specific provisions referenced above. 

lntamal Address (URL) • http://www.epa.gov 
Racycl•d/Recyclabla • Printed whll Vege!able oa B~d Inks on Recycled Paper (Mlltmum !IOo/o PoS1coosum&f) 
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The infonnation provided in the revised Report also indicates that disposal operations for this project are 
not being implemented as modeled. Per section 7 of the revised Report, we appreciate that the USACE's 
plans to continue conducting quarterly bathyrnetric surveys of the Miami ODMDS. The EPA 's 
concurrence is conditioned upon the continuation of the quarterly bathyrnetric surveys. We anticipate 
these surveys will provide the data necessary for the USACE to manage the dredging contractor's 
disposal operations to achieve a more even distribution of dredged material throughout the release zone. 
Adherence with the modeled disposal operations will help ensure achieving success in our joint 
management objective of potentially isolating the area within the ODMDS with elevated PCB sediment 
concentrations and limiting impacts from disposal to the seafloor within the ODMDS boundaries. 

Pursuant to MPRSA section 104(a)(4), ocean disposal pennits (and contracts in the case of federal 
permits) must be conditioned to assure consistency with the approved Site Management and Monitoring 
Plans (SMMP). The Miami ODMDS SMMP was revised in September 2011, and specifies among other 
requirements the USACE's reporting requirements for non-compliance events. We request your 
cooperation in bringing any additional non-compliance issues to our attention consistent with the 
SMMP. 

In addition, the EPA recommends the USA CE convene a technical committee ( e.g., represented by 
industry, regulatory agencies, and the USACE's Engineer Research and Development Center) to discuss 
how to improve scow operations and other aspects of the project to help ensure compliance with the 
requirements ofMPRSA. We would be pleased to participate in this effort, and suggest you convene 
such a group before the end of January. 

The EPA's concurrence with the suitability of the material for ocean disposal is valid for six months 
from the date of this letter. During this six-month period, we are committed to work cooperatively with 
your office to monitor compliance and ensure the successful implementation of MPRSA for the Miami 
ODMDS. If you have any questions or there are any issues you wish to discuss, please contact me at 
( 404) 562-9345, or have a member of your staff contact Mr. Chris McArthur of my staff at 
(404) 562-9391. 

Sincerely, 

Director 
Water Protection Division 
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DEPARTMENT OF THE ARMY 
JACKSONVILLE DISTRICT CORPS OF ENGINEERS 

P.O. BOX 4970 

JACKSONVILLE, FLORIDA 32232-0019 

REPLY TO 
ATTENTION OF 

Planning and Policy Division 
Environmental Branch 

Mr. James D. Giattina 
Water Protection Division Director 
U.S. Environmental Protection Agency 
Atlanta Federal Center 
61 Forsyth Street 
Atlanta , GA 30303 

Mr. Giattina , 

f EB D 4 2015 

Thank you for your recent letter regarding the dredged material management practices 
and associated concurrence pursuant to Section 103 of the Marine Protection Research and 
Sanctuaries Act (MPRSA) . The U.S. Army Corps of Engineers (Corps) understands that the 
Environmental Protection Agency (EPA) has granted a 6-month conditional concurrence fo r 
the ocean disposal of Miami Harbor Deepening dredged material which will be valid through 
June 19, 2015. During this time , both agencies are evaluating whether the compliance 
issues have been addressed and whether additional conditions are necessary for further 
extension of the concurrence. The Corps and the contractor, Great Lakes Dredge & Dock 
Company, LLC (GLOD) , take non-compliance concerns seriously and have daily 
communications regarding ocean disposal issues. The compliance concerns include 
misplaced materials, leakage from disposal vessels , and leaving disposal doors open 
following departure from the Offshore Dredged Material Disposal Site (ODMDS). The Corps' 
perspective regarding the compliance concerns are discussed below. 

Misplaced Materials: There were two instances where the Dredging Quality Management 
(DQM) tracking indicates that disposal of material was initiated outs ide of the release zone, 
but within the boundaries of the ODMDS in March of 2014. Situations such as these are 
characterized as "misdumps" per the contract specifications for this project which have been 
coordinated with your office. All tug boat captains responsible for disposal actions at the 
ODMDS went through additional environmental and procedural training to address 
performance deficiencies and certain captains were subsequently removed from the project 
by GLOD. There have not been any other non-compliance events regarding misplaced 
materials . The Corps believes GLOD appropriately handled misplacement and that the 
incidents were isolated events that have been remedied . 

Monitoring for Excessive Leakage (>1 foot) : As previously coordinated , the Corps is tracking 
all incidents and requires detailed explanations from the contractor for every event where 
draft loss is recorded in excess of one foot. The attached spreadsheet is an updated version 
from the one transmitted to your office in November of 2014 and contains all instances of 
draft loss from scows recorded in excess of one foot while in transit to the ODMDS from the 
dredging area. Monitoring for this requirement begins at the end of the dredging area, or buoy 
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G-1 . During evaluation of project compliance , it became apparent that the Corps' definition of 
excessive leakage varied among dredging projects throughout the South Atlantic Division of 
the Corps. The Jacksonville District office , in coordination and cooperation with you r office, 
developed a conservative notification threshold for the Miami Deepening Construction project 
for transits demonstrating draft loss in excess of 1 foot. Such incidents also trigger review of 
additional load specific information, weather conditions, and disposal logs for potential issues. 
The contractor has taken a multitude of actions to address the draft loss incidents, and the 
Corps has requested the contractor provide a more detailed compilation of such measures in 
our January 30, 2015, letter to GLOD also attached for reference, and a response is expected 
by February 11, 2015. Currently no overflow occurs when filling the scows with material, and 
as a result these scows have an increased quantity of water. The Contractor implemented 
this measure as a result of observed sediment deposition on adjacent resources suspected to 
be from fine grained materials remaining in dredge slurry suspension and being subsequently 
overflowed during scow loading. The reduction in overflow is an adaptive management 
technique implemented to protect the environment during dredging operations and minimize 
the fine grained sediment from disbursement outside of the dredging area. The increase in 
water per scow load has led to many of the draft loss incidents reported. As a result, the 
contractor has taken additional measures including; removing scows from service and 
inspecting scow seals, diver checks of the scows' seals, closing skimmer valves during 
transit, modifying skimmer heights, changing tug-scow combinations, transiting during 
minimal traffic interference, holding scows until offshore weather conditions improve, 
replacing seals , and adding newer scows to the project. Our continued goal is to share all 
relevant information with your office and our Engineer Research and Development Center 
(ERDC) so that we might collectively examine the occurrences and corrective measures 
implemented to gain a better understanding of the issues and perhaps offer improved 
practices which minimize leakage. 

The Site Management and Monitoring Plan (SMMP) requires the user to notify EPA 
within 24 hours of a potential draft loss in excess of one foot. Our contract specifications 
require notification from the contractor within 12 hours to ensure a timely turnaround by the 
Corps to EPA. We have had multiple discussions with the contractor regarding this 
requirement and thei r unsatisfactory performance to date. We have every expectation that 
timeliness will be improved . 

Disposal Doors Open After Leaving ODMDS: As you are aware, our contract specifications 
require that all contractors close hull doors prior to leaving the ODMDS boundaries. This 
requirement stems from various safety and environmental protection measures. Through 
careful examination of the contractors operations during this project, we have found that the 
monitoring equipment has indicated non-compliance with this contract specification 33 times 
out of the approximate 2,958 loads since the project began. Although examination of each 
incident shows no potential environmental impact from misplacement of material outside the 
boundaries of the release zone, compliance is essential. As communicated by the contractor, 
many of these incidents are a result of operator error, hydraulic failure , mechanical issues, 
and/or computer signaling issues with remote closure devices. As with all incidents, detailed 
explanations are provided in the updated tracking spreadsheet. During hydraulic or 
mechanical failures , a remote close feature referred to as "Emergency Close" or "E-Dump" is 
initiated . Remote closure of hull doors is observed to be working , but does not allow for full 
pressurization of hull doors to the 3,000psi to 5,000psi, which as a result does not signal a 
"closure". DQM tracking of such events therefore indicates the hull doors remain open upon 
exiting the ODMDS. The Corps has requested further assessment of past incidents which 
also correlate with E-Dumps and future tagging of such instances. 
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Our goal on this project continues to be compliance with all contract and permit 
requirements and all applicable laws and regulations, in particular those related to 
environmental protection . We intend to continue to examine all relevant information in 
coordination with your office and continue to work closely with the contractor to ensure 
improved performance and contract compliance. 

al Branch 

Enclosure 



.Docket No. MPRSA-04-2019-7500 
 

 
 

Exhibit RX 95 
Withheld as CBI 



.Docket No. MPRSA-04-2019-7500 
 

 
 

Exhibit RX 96 
Withheld as CBI 



.Docket No. MPRSA-04-2019-7500 
 

 
 

Exhibit RX 97 
Withheld as CBI 



.Docket No. MPRSA-04-2019-7500 
 

 
 

Exhibit RX 98 
 



RX 98 
Page 1 of 4

Pearce, Jennifer 

From: 
Sent: 

Summa, Eric P SAJ <Eric.P.Summa@usace.army.mil> 
Friday, May 29, 2015 1 :05 PM 

To: Mcgill, Thomas 
Subject: 
Attachments: 

RE: Miami Harbor Spec Excerpts Pertaining to Scow Draft Loss.docx (UNCLASSIFIED) 
13-C-0015 Miami Harbor Plan Sheets G-03 and C-01 .pdf 

Classification: UNCLASSIFIED 
Caveats: NONE 

Tom, 
Please see the attached project plan and the legend which documents dredging areas. I hope you find this helpful. We 
begin to measure at the buoy labeled "GLBl" on the second page. 

This historical application of the term has been adopted by our contractor and contractors throughout SAD. 
We can go over this in greater detail when we discuss Monday. 
We will see you at 3:30PM in your office. 

Very Respectfully, 

Eric P. Summa 
Chief, Environmental Branch 
Jacksonville District 
(904)232-1665 

-----Original Message-----
From: Mcgill, Thomas [mailto:Mcgill.Thomas@epa.gov] 
Sent: Thursday, May 28, 2015 5:52 PM 
To: Summa, Eric P SAJ 
Subject: [EXTERNAL] RE: Miami Harbor Spec Excerpts Pertaining to Scow Draft Loss.docx (UNCLASSIFIED) 

Thanks Eric. From our conversation I understand there may be additional information you provided the contractor that 
defined "dredging area", perhaps a "polygon" or some other type of visual. Have you been able to get your hands on 

that? 

-----Original Message-----
From: Summa, Eric P SAJ [mailto:Eric.P.Summa@usace.army.mil] 
Sent: Thursday, May 28, 2015 10:50 AM 
To: Mcgill, Thomas 
Subject: Miami Harbor Spec Excerpts Pertaining to Scow Draft Loss.docx (UNCLASSIFIED) 

Classification: UNCLASSIFIED 
Caveats: NONE 

See specs 

1 
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Classification: UNCLASSIFIED 

Caveats: NONE 

Classification: UNCLASSIFIED 

Caveats: NONE 

2 
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 From:  Montone, Michael G. SAD

 Sent:  Monday, June 01, 2015 11:26 PM

 To:  Summa, Eric P SAJ; Scerno, Deborah HQ

 CC:  Davis, Richard D (Dylan) SAD; Altera, Barbara B HQ@SAD; Paynes, Wilbert V SAD; 
 Spinning, Jason J SAJ; Moore, Brooks W SAJ; Donaldson, Matthew B (Matt) SAJ; Bush, 
 Eric L SAJ

 Subject:  Re: SAD seeking feedback from your meeting with EPA R4 (UNCLASSIFIED)

Eric, 
 
Thank you for the thorough report! Mr. Lee had hoped to run into you at the social this evening. Earlier today he had 
stated his intention to reconnect with Mr. Giattina tomorrow (Tuesday)  at 1530.?   ? If that call is still on and if Mr. 
Lee needs additional perspective, is there a good time to catch you tomorrow? 
 
Thanks! 
Mike 
  Original Message 
From: Summa, Eric P SAJ 
Sent: Monday, June 1, 2015 11:02 PM 
To: Montone, Michael G. SAD; Scerno, Deborah HQ 
Cc: Davis, Richard D (Dylan) SAD; Altera, Barbara B HQ@SAD; Paynes, Wilbert V SAD; Spinning, Jason J SAJ; 
Moore, Brooks W SAJ; Donaldson, Matthew B (Matt) SAJ; Bush, Eric L SAJ 
Subject: RE: SAD seeking feedback from your meeting with EPA R4 (UNCLASSIFIED) 
 
 
Classification: UNCLASSIFIED 
Caveats: NONE 
 
Hi Mike, 
 
Interesting meeting with EPA, R-4 today.  Meeting was in reference to a request for an extension of our 103 
concurrence for the Miami Deepening project which is due to expire on 6/19/15. 
 
Two issues of significance were discussed: 
 
1.  Whether or not an scow inspection protocol was necessary and appropriate for deployment -over the remaining 
life of the project- for those scows which lost one foot of draft or more (leaked) from the edge of the project out to the 
ODMDS.  If a scow leaks over 1-foot beyond the project limits, just once, the contractor must perform an 
independent protocol inspection. 
 
Background: 
-Contractor bid on project which required no leaking and no overflow.  Miami is an environment with coral and hard 
bottoms unique to mainland U.S. 
-When dredged by the Texas cutter head, this project has a very high water-to-sediment ratio to reduce impacts on 
benthic resources. 
-Dredging methodology of this sort cannot be performed without some leakage as the scows are not waterproof 
-Scows are leaking in excess of 1% of the trips with over 3600 trips documented. 
 
Action:  Expressed discomfort with inspection of all scows after just once instance of leakage.  Sought a "get well" 
plan for scows where a certain number of inspections could demonstrate reasonable assurance that leakage issue 
was resolved. 
 
Resolution (tentative):  Agreed with EPA that requirement for inspections for all future trips of each "Problematic 
Scow" MAY provide discretion to the contractor.  It is interpreted by the EPA and the Corps that the contractor is 
required "to provide, on each subsequent trip for a problematic scow, an independent determination of what 

RX 99 
Page 1 of 3



approach they choose to take with regard to implementation of the protocol (inspections)". There is no requirement 
for how or how long.  Documentation of this approach is to occur on the Daily Quality Report required pursuant to 
the contract specs. 
 
2.  The EPA would like the loss of draft measurement by the DQM system to begin at the point of loading and when 
the loaded scow begins to transit to the ODMDS.  Current interpretation of the spec is that the loss of draft 
measurement begin at the end of the project area.  This interpretation results in many vessels losing their draft before 
leaving the project area.  The approach should be re-visited. 
 
Action:  Cannot agree with the change at this stage.  As the current project is underway with the interpretation of 
measurement at the end of the project area, changing now, (more than 3/4 through with the project), would likely 
result in a modification with change in costs by the contractor and could lead to termination for convenience as the 
sponsor could not bear the additional costs. 
The change in this late stage could be very difficult to enforce as the contractor has been operating under different 
circumstances. 
May lead to appearance that two federal entities are not in agreement. 
 
Resolution (tentative):  The Corps will not require different point of DQM measurement of the contractor, but will 
independently monitor draft loss at the point of transit to the ODMS rather than the limit of project area to learn how 
different dredging methodologies result in different draft losses through the remainder of the project, (the project has 
three dredges working simultaneously on-site, a clamshell, an excavator and a cutterhead).  The collected information 
will be used to collaborate between R-4, SAD and ERDC to modify future dredged material transportation specs to: 
-Allow the measurement at the point of scow loading (rather than the project limits sometimes miles from that 
location) 
-Provide a reasonable expectation for draft loss dependent upon dredge methodologies, (the collaborative effort will 
focus on expected draft loss per methodology and expected water-to-sediment ratio.  One foot loss is too arbitrary. 
-Require a focused consideration on environmental harm, (as surrounding benthic environments matter and as lost 
material often ends up back in the channel) 
 
The tentative resolutions above will be briefed to Mr. Giattina Tues, June 2nd. 
 
Very Respectfully, 
 
Eric P. Summa 
Chief, Environmental Branch 
Jacksonville District 
(904)232-1665 
 
 
 
 
 
 
-----Original Message----- 
From: Montone, Michael G. SAD 
Sent: Monday, June 01, 2015 5:23 PM 
To: Summa, Eric P SAJ; Scerno, Deborah HQ 
Cc: Davis, Richard D (Dylan) SAD; Altera, Barbara B HQ@SAD; Paynes, Wilbert V SAD 
Subject: SAD seeking feedback from your meeting with EPA R4 (UNCLASSIFIED) 
Importance: High 
 
Classification: UNCLASSIFIED 
Caveats: NONE 
 
Eric/Deborah, 
 
Any chance you are out of the meeting and will have a chance to back brief the SAD team this evening? 
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Thanks! 
Mike 
 
Classification: UNCLASSIFIED 
Caveats: NONE 
 
 
 
Classification: UNCLASSIFIED 
Caveats: NONE 
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Video of Scow Opening and Closing 
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Port Jersey 60 Series Scow Video 1 
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Port Jersey 60 Series Scow Video 2 
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Scow 64 Video 1 
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Scow 64 Video 2 
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Scow 64 Video 3 
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Scow 64 Video 4 
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Scow 64 Video 5 
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Scow 64 Video 6 
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Andrew F Larkin | GREAT LAKES DREDGE & DOCK COMPANY, LLC 

 

 

Andrew F. LARKIN 
Mechanical Dredge Fleet Manager 

 

NATIONALITY 
American 

EDUCATION 
Bachelor of Science  
Civil & Environmental Engineering 
University of Wisconsin, 2009 

LANGUAGES 
English - Native  

CERTIFICATIONS 
OSHA Construction Safety and Health 30hr Training – 2010 
LEED Accredited Professional - 2008 
 
 
 

EXPERIENCE 

2020 – Present 
Mechanical Dredge Fleet Manager 
Great Lakes Dredge & Dock Company, LLC (GLDD) - Oak Brook, IL 
 
Responsible for managing the processes, policies, and controls to ensure that all Mechanical Dredge Fleet operations are 
executed safely, efficiently and consistent with Company operating and site procedures.  Lead, promote, and prioritize 
transformative safety and Incident and Injury Free culture in all facets of Company operations. Mentor and guide division 
managers and staff to ensure that all GLDD transformative safety initiatives and procedures are 100% executed. Strive for 
personal safety contact. 
 
Provide overall leadership and direction to insure Mechanical Fleet Dredge and Scow readiness, reliability, and productivity 
-- including preventative maintenance, repair efforts, mobilization and demobilization, production optimization, inventory 
control and crewing. 
 
Notable Mechanical Dredging Projects: 

• Jacksonville Deepening Reach B 2020 – Jacksonville, FL 
• Baltimore Harbor Maintenance 2020 – Baltimore, MD 
• Charleston Deepening Contract 2020 – Charleston, SC 

 
 
2015 - 2020 
Dredge Manager – Mechanical Division 
Great Lakes Dredge & Dock Company, LLC (GLDD) - Oak Brook, IL 
 
Responsible for the management and maintenance of Mechanical Fleet dredges and scows. Promote Safety and IIF 
Culture on all Mechanical Fleet Vessel.  Provide crew and optimally configured equipment to the site based on the specific 
requirements of the project.  Manage and improve the safety, condition and preventative maintenance of Mechanical 
Dredges and Scows. Work with Dredge Captains and Chief Engineers to ensure maintenance of scows assigned to their 
dredges.   
 
Coordinate equipment mobilizations between projects with Site Management and Area Sponsors.  Review project plans, 
material types, plant selections, pipe, and production assumptions to plan mobilizations. Ensure the dredge and attendant 
plant are optimally configured for the specific project requirements.  Work with the Maintenance Superintendents to develop 
and manage the plant budgets and coordinate dry-docking and scheduled maintenance periods. 
 



Andrew F Larkin | GREAT LAKES DREDGE & DOCK COMPANY, LLC 

 

 

Notable Mechanical Dredging Projects:  
• Jacksonville Deepening Reach B 2018 through 2020  – Jacksonville, FL 
• Charleston Deepening Contract 2 2018 through 2020 – Charleston, SC 
• Delaware River Reach B Deepening B 2016 through 2020 – Philadelphia, PA 
• Baltimore Harbor Maintenance 2017 & 2016 – Baltimore, MD  
• Miami Harbor Deepening 2015 – Miami, FL 

 
 
2014 - 2015 
Assistant Hopper Dredge Manager – Middle East Division 
Great Lakes Dredge & Dock Company, LLC (GLDD) – Manama, Bahrain 
 
Responsible for the management and maintenance of three Middle East Division Hopper Dredges. Promote Safety and IIF 
Culture on all Mechanical Fleet Vessel.  Provide crew and optimally configured equipment for all Middle East Division 
hopper dredge projects.  Focus on continually improving the level of safety on all dredges.  Responsible for the condition 
and preventative maintenance of three hopper dredges.  
 
Coordinate equipment mobilizations between projects with the Site and Maintenance Managers.  Review project plans, 
material types, plant selections, pipe, and production assumptions to plan mobilizations. Ensure the dredge and attendant 
plant are optimally configured for the specific project requirements.  Work with the Maintenance Superintendents to develop 
and manage the plant budgets and coordinate dry-docking and scheduled maintenance periods. 
 
Notable Hopper Dredging Projects:  

• Diyar Al Muharraq Land Reclamation – Manama, Bahrain  
• Hidd Port Land Reclamation – Manama, Bahrain 
• Suez Canal Expansion – Suez Canal, Egypt 

 
 
2012 - 2014 
Project Engineer – Middle East Division  
Great Lakes Dredge & Dock Company, LLC (GLDD) – Manama, Bahrain 
 
Responsible for the final quality control and quality assurance verification of all engineering deliverables to include:  
hydrographic survey data collection, land survey data collection, bathymetry maps, topography maps, cross sections, 
volume calculations, daily construction reports, and daily dredge production analysis.  Confirming presentation of survey 
data meets or exceeds project specifications or EM 1110-2-1003. 
 
Responsible for the management and scheduling of all site engineering activities in support of maintenance dredging and 
land reclamation projects utilizing trailing suction hopper dredges and cutter suction hydraulic dredges. 
 
Responsible for the installation, operational status, quality control and quality assurance checks on the guidance systems 
for the dredges, tugs, material barges, and any other equipment on site that requires positioning tracking. 
 
Notable projects include:  
Hydraulic Dredging 

• Island Project Rock Dredging – Al Khor, Qatar 
Hopper Dredging  

• Diyar Al Muharraq Land Reclamation – Manama, Bahrain  
• Manama Lagoon Land Reclamation – Manama, Bahrain 
• Hidd Port, Manama, Bahrain 

 
 
2011 - 2012 
Assistant Project Engineer – Middle East Division  
Great Lakes Dredge & Dock Company, LLC (GLDD) – Manama, Bahrain 
 
Responsible for the final quality control and quality assurance verification of all engineering deliverables to include:  
hydrographic survey data collection, land survey data collection, bathymetry maps, topography maps, cross sections, 
volume calculations, daily construction reports, and daily dredge production analysis.  Confirming presentation of survey 
data meets or exceeds project specifications or EM 1110-2-1003. 
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Responsible to assist in the development of the engineering project layout, dredge cut operational plans, disposal 
operational plans, construction staking, pipeline positioning and status tracking, the preparation of submittals in accordance 
with client’s contractual requirements, and the quality assurance for each phase of work while assisting the Project 
Engineer.   
 
Responsible for the installation, operational status, quality control and quality assurance checks on the guidance systems 
for the dredges, tugs, material barges, and any other equipment on site that requires positioning tracking in the absence of 
the Project Engineer. 
 
Notable projects include:  
Hopper Dredging 
• Diyar Al Muharraq Land Reclamation – Manama, Bahrain 
• Abu Dhabi Corniche Beach Reclamation – Abu Dhabi, United Arab Emirates   
• HH Saif Island Reclamation – Abu Dhabi, United Arab Emirates 
 
 
2009 - 2011 
Site Engineer   
Great Lakes Dredge & Dock Company, LLC (GLDD) –  
 
Responsible for the daily quality control  quality assurance checks of the hydrographic survey systems, land survey 
equipment, dredge guidance systems, positioning information systems on material barges and/or spill barges. 
 
Responsible for carrying out multi-beam hydrographic surveys, single beam hydrographic surveys, and land surveys in 
support of the dredge and support equipment on beach fill, land reclamation, channel maintenance, and capital 
improvement projects.   
 
Responsible for the preparation of daily dredge production reports; daily construction progress reports, and the preparation 
of submittals in accordance with client’s contractual requirements. 
 
Notable projects include:  
Backhoe & Clamshell Dredging 
• Van Kull Navigation Improvement Project – New York, NY 
• Global Terminal Maintenance Dredging – Philadelphia, PA 
Cutter Suction Dredging 
• Bayou DuPont Marsh Restoration – Belle Chasse, LA 
• Van Kull Navigation Improvement Project – New York, NY 
Multi-beam Survey Operations  
• New York Harbor Deepening – New York, NY 
 
 
2007 - 2008 
Project Manager Co-op 
Opus NW Construction, LLC – Minneapolis, MN 
 
Participated in LEED documentation for a proposed LEED Gold office building, led weekly construction meetings, managed 
day-to-day operations of the project’s site work, completed bid document/analysis, and acted independently as the direct 
company contact for all neighbor relations.   
 
Led owner construction meetings, negotiated and developed subcontracts and subcontract change orders, assisted in 
coordinating design disciplines, reviewed shop drawings, performed estimating duties, and acted as the jobsite superintendent 
during the actually superintendent’s absence.   
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