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INTRODUCTION

This civil administrative penalty proceeding arises under the authority of Section
311(b)(6)(B)(ii) of the Federal Water Pollution Control Act, 33 U.S.C. § 1321(b)(6)(B)(ii),
commonly referred to as the Clean Water Act (*CWA”"), as amended by the Oil Pollution Act
(“OPA™) of 1990. This proceeding is governed by the Consolidated Rules of Practice Governing
the Administrative Assessment of Civil Penalties and the Revocation/Termination or Suspension
of Permits (the “Rules of Practice”), 40 C.F.R. 88 22.1-22.32.

TheUnited StatesEnvironmental Protection Agency (the® EPA” or “Complainant”) initiated
this proceeding by filing with the Regional Hearing Clerk a Complaint against Respondent Crown
Central Petroleum Corporation (“Respondent”) on March 31, 2000. The Complaint charges
Respondent with two (2) violations of Sections 311(b)(6)(A)(i) and 311(b)(6)(A)(ii) of the Clean
Water Act. The Complaint proposes a civil administrative penalty of $137,300 for the alleged
violations.

Specifically, Count I of the Complaint chargesthat Respondent operated afacility regulated
under the Qil Pollution Prevention regulations, 40 C.F.R. Part 112, without implementing a Spill
Prevention Control and Countermeasure Plan (“ SPCC Plan”) for the period from March 25, 1998
through July 30, 1999, in violation of Section 311(b)(6)(A)(ii) of the Clean Water Act and the
implementing regulations at 40 C.F.R. Part 112 (“SPCC regulations’). Count Il charges that
Respondent, on or about June 4, 1998, discharged approximately 285 to 300 barrels of oil from its
facility into or upon navigable waters of the United States in violation of Section 311(b)(6)(A)(i)
of the Clean Water Act. The Complaint proposes a penalty of $63,050 for the SPCC violation and
apenalty of $74,250 for the oil spill violation.

An evidentiary hearing was held in this matter in Denver, Colorado, from May 15 to 17,
2001. Both parties have filed post-hearing briefs and post-hearing reply briefs.l/

¥ A Motion for Accelerated Decision was filed by the EPA on
April 19, 2001, and an Opposition to Motion for Accelerated
Decision was fTiled by Respondent on May 1, 2001. The EPA filed a
Rebuttal to Respondent’s Opposition to Complainant”s Motion for
Accelerated Decision on May 10, 2001. None of these filings was
received by the Office of Administrative Law Judges prior to the
commencement of the hearing on May 15, 2001.
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FINDINGS OF FACT

1. Respondent Crown Central Petroleum Corporation isacorporation organized and existing under
the laws of the State of Maryland and is authorized to do businessin the State of Wyoming. Joint
Stipulations, Fact 1.

2. At al relevant times, Respondent is and has been an “operator” of the Maverick Springs Field
Facility (“Facility™), which consistsof lease numbers 7746, 7747, and 7749. Joint Stipulations, Fact
1 2; Stip. Ex. 1, SPCC Plan; Stip. Ex. 40, 43; Tr. at 631 (Calvert); Compl. Ex. 21: Video. The
Facility islocated within the exterior boundaries of the Wind River Indian Reservation and is held
in trust by the Federal Government on behalf of the Shoshone and Arapaho Tribes. See Stip. Ex.
40; Tr. at 342-42 (Yates). The leases on the Facility were obtained from the United States
Department of Interior, Bureau of Indian Affairs (“BIA”), Wind River Agency, Fort Washakie,
Wyoming and have been in operation since approximately 1918. Joint Stipulations, Fact § 3; Stip.
Ex. 40; Tr. at 632 (Calvert). Crude oil production has been conducted at the Facility for at |east fifty
(50) years. See Stip. Ex. 2.

3. Respondent is not an “owner” of the Maverick Springs Field Facility. Joint Stipulations, Fact
117.

4. Respondent is responsible for maintaining the oil and gas production facilities on the Facility
and owns the gathering equipment and storage tanks. See Stip. Exs. 9, 40. Respondent has a
contract with Nucor, Inc. to control daily operations and maintenance of the Facility. Joint
Stipulations, Fact 1 8; Stip. Ex. 40.

5. In 1994, Respondent submitted a sundry notice to the Bureau of Land Management (“BLM”)
for permission to plug and abandon all the wells at the Facility. Tr. at 342 (Yates). Thereisno
evidencethat BLM responded to that sundry notice. 1d. Respondent submitted an“Application for
Surrender” of Tribal Leases# 7746, # 7747, and # 7749 on October 26, 1995 to the BIA. Stip. Ex.
25; Joint Stipulations, Fact 16, Tr. at 342-43 (Y ates). The BIA hasnot notified Respondent of any
action regarding that Application. Tr. at 347 (Y ates).

6. The production wells on Lease # 7746 were “shut in” and were not producing oil after May 6,
1998, and the wells on Lease # 7749 were shut in on May 30, 1998. Tr. at 338-40 (Y ates), 396
(Yates), 633 (Calvert); Stip. Ex. 31. At no time did Respondent permanently discontinueits use of
the Facility: Respondent continued to use the discharge pits for storage of produced water and the
5,000 barrel slop oil tank for storage and transfer of waste oil; Nucor was transferring waste oil
from the 5,000 barrel slop oil tank into a process tank on June 4, 1998. See e.g. Stip. Ex. 8 (color
photo log); Stip. Ex. 2; Answer {1 21; Tr. at 659-60 (Calvert).

7. Uptothedate of the hearing, some of the wells had been plugged and abandoned but sixteen (16)
wellshad only been “shutin.” Tr. at 339 (Y ates), 348-49 (Y ates), 356-57 (Y ates), 362 (Y ates). To
plug and abandon a well, cement isfilled in the well, equipment is removed, and a metal plateis
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welded into the ground. Tr. at 362-63 (Y ates), 634-635 (Calvert). A “shut-in” well is capable of
producing oil. Tr. at 356-57 (Yates). Shutting-in a well is a temporary method of stopping oil
production and can be accomplished by turning off a valve or pump. Tr. at 362 (Yates), 634
(Calvert). After the shut-in of some wells at the Facility, oil continued to be stored, transferred or
treated for sale at the Facility. Tr. at 385-89 (Y ates); Stip. Ex. 29.

8. The Facility leases expired when they ceased to produce oil and/or gas in “paying quantities.”
Tr. at 394 (Yates). Oil, which was to be sold, was present in the 5,000 barrel slop oil tank at all
relevant times. Tr. at 288 (Harrison); Stip. Ex. 2. Respondent continued to be an operator of the
Facility after the expiration of the leases. The BLM will not recommend that the BIA approve the
surrender of oil Facility leases, such as Respondent’ s, until Respondent isin compliancewith BLM
regulations. Tr. at 323-24 (Harrison). As of the date of the hearing, Respondent had not obtained
BLM approval to plug and abandon sixteen (16) wells at Respondent’ s Facility. Tr. at 341 (Y ates).

9. At all relevant times, the Facility was a non-transportation-related onshore facility engaged in
producing and/or storing oil. See Stip. Ex. 1, SPCC Plan; Stip. Ex. 43; Compl. Ex. 21: Video.

10. Atall relevant times, the Facility was not constantly manned or supervised. Tr. at 113 (Nakad),
149 (Nakad), 210 (Litchford).

11. Aspart of the il production process at the Facility, large quantities of water mixed with oil are
produced. Tr. at 151 (Nakad). Produced oil, water, and gas are separated in tanks by gravity, heat,
and emulsion breaking chemicals. Stip. Ex. 43. Initialy, the water and oil are separated utilizing
aheater treater and vertical treater, which separate the oil fromthe water. Tr. at 152 (Nakad). The
separated oil is stored in tank batteries, which are located uphill from the incise channel, the
discharge stream, and the Unnamed Creek. See Stip. Exs. 1: Map, 2; Compl. Ex. 21: Video. Oil
remaining mixed with the produced water is piped downgradient into two large discharge pits (or
“skimming pits’) in use by the Facility. Tr. at 248-49 (Harrison), 631 (Calvert); Stip. Ex. 43. Qil,
which is lighter than water, rises to the top of the pits where it is to be removed by skimming or
vacuuming by the Facility operator. Tr. at 180 (Nakad); Stip. Ex. 1: SPCC Plan. Thewater, which
is heavier than oil, is discharged from the pits through T-siphons. See Stip. Exs. 2, 7 (black and
white photo logs); Compl. Ex. 21: Video. The upper pit discharges into the lower pit, and any
remaining oil isto beremoved prior to the discharge of the produced water through an outfall point.
See Stip. Exs. 2, 7 (black and white photo logs); Stip. Ex. 43; Compl. Ex. 21. The outfall point is
apipethat dischargesinto the discharge stream (a.k.a. “ unnamed drainage”). Seeid. The skimmed
oil isstored in a5,000 barrel slop oil tank. Seeid.

12. At thetop of hilly terrain, there are several tank batteries, on leases # 7746, 7747, and 7749.
See Ex. 1. SPCC Plan—Map, 2, 7; Compl. Ex. 21: Video. The 5,000 barrel slop oil tank is one of
thetankson lease# 7749. Seeid. Downhill from thetank batterieson leases 7747 and 7749 arethe
two large discharge pits. Seeid.

13. The discharge stream consists of a combination of produced waters from the discharge pits,
water seeps, and the occasional rainfall and other precipitation. Tr. at 544 (Goedert); Stip. EX. 2.
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The discharge stream is an intermittently flowing stream, whose flow depends on produced water
and occasionally rainwater and water seeps. Tr. at 83 (Nakad), 293 (Harrison), 451 (Hawthorne),
503 (Goedert), 543 (Goedert), and 692-93 (Calvert). The discharge stream usually had water
flowinginit up until at least theend of May 1998. Tr. at 694 (Calvert); Stip. Ex. 29. Thedischarge
stream primarily hascarried “ produced water” released pursuant to the Facility’ sNational Pollutant
Discharge Elimination Systems (“NPDES’) permit. Tr. at 692-94 (Calvert). Onlease#7749for the
month of May 1998, Respondent produced more than 14 million gallons (346,158 barrels) of water
for eventual discharge. See Stip. Ex. 29.

14. TheFacility islocated in an area of rough terrain which is highly susceptibleto erosion. Tr. at
408-09 (Aragon). The Facility periodically experiences flash floods, cloudbursts, and snowmelts.
Tr. at 175 (Nakad), 408 (Aragon), 475 (Hawthorne); Stip. Ex. 2 (report).

15. TheFacility issituated within anatural drainage system consisting of gullies, natural contours
in the land, and a large incise channel, which have been naturally created by rainfall and other
precipitation. Tr. at 84 (Nakad), 202 (Litchford), 213 (Litchford), 227-28 (Litchford), 681-84
(Calvert), 715-16 (Calvert); Stip. Ex. 8 at 1. Proceeding downhill and southward from the 5,000
barrel slop oil tank, there are gullies and natural contours in the land that lead to a large incise
channel. See Stip. Ex. 2 (black and white photo log); Compl. Ex. 21: Video. Theincise channel has
been formed by erosion and rain runoff over a period of two to threeyears. Tr. at 84 (Nakad), 103
(Nakad), 715-16 (Calvert). Theincisechannel, whichisparallel tothedischargepits, isthreetofive
(3-5) feet away from the discharge pits, at some points. See Stip. Exs. 2 and 7 (black and white
photo logs); Compl. Ex. 21: Video. The natural drainage system, including the incise channel, is
comprised of intermittently flowing water, including natural water seeps. Tr. at 176 (Nakad), 409
(Aragon), 544 (Goedert); Stip. Ex. 2. The natural drainage system, including the incise channel,
carries a large volume of water when there is precipitation. Stip. Exs. 2 and 7; Tr. at 692-95
(Calvert). Theincise channel rangesfrom oneto five (1-5) feet in depth and is at |east two (2) feet
wide. See Compl. Ex. 21: Video; Stip. Exs. 2, 7, and 8 (photo logs); Tr. at 176 (Nakad). Theincise
channel isawell-defined water pathway. Tr. at 213 (Litchford). Watersfrom the natural drainage
system, including the incise channel, bypass the discharge pits and bypass the outfall point of the
lower discharge pit. See Compl. Ex. 21: Video; Stip. Exs. 2, 7, and 8 (photo logs). The incise
channel then converges with the discharge stream (a.k.a. “unnamed drainage”’) about 30 yards
downstream from the outfall point. See Tr. at 84 (Nakad), 94-95 (Nakad), 177 (Nakad), 191
(Nakad), 212 (Litchford); Stip. Exs. 2 (black and white photo log), 7 (black and white photo log),
and 8 (color photo log); Compl. Ex. 21: Video. This confluence of the discharge stream and the
incisechannel formsacreek whichisreferred to hereinafter asthe” Unnamed Creek.” During heavy
rains, water flows through the incise channel and into the Unnamed Creek. Tr. at 236 (Litchford),
238 (Litchford).

16. TheUnnamed Creek consists of acombination of produced waters, water seeps, and water from
precipitation. Tr. at 203 (Litchford), 213 (Litchford), 407-09 (Aragon), 417 (Aragon), 544
(Goedert), 692-93 (Calvert); Stip. Ex. 2. Water occasionally flows in the Unnamed Creek even
when the Facility is not discharging produced water through the outfall point. Tr. at 177 (Nakad).
At various times, the Unnamed Creek carries alarge volume of water. Tr. at 503 (Goedert). The
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Unnamed Creek eventually flowsat intermittent timesthrough Blue Draw and into Five Mile Creek,
which is approximately one mile south of the outfall point, and the Unnamed Creek is a tributary
to Five Mile Creek. Tr. at 83 (Nakad), 94 (Nakad), 103 (Nakad), 212 (Litchford), 227 (Litchford),
409-11 (Aragon), and 693 (Calvert); Stip. Ex. 8. Blue Draw isacanyon and acatchment for severa
discharge streams fed mainly by produced water from several oil fields, and it isatributary of Five
MileCreek. Tr.at 211-12 (Litchford), 411 (Aragon). FiveMile Creek flowsinto Boysen Reservair.
Tr. at 83 (Nakad), 409-10 (Aragon). Boysen Reservoir (with itsdam) isalarge body of water that
stores the water for the Wind River Reservation and provides drinking water for the two towns of
Thermopolis, Wyoming and Worland, Wyoming. Tr. at 410 (Aragon). Boysen Reservoir isalso
used for recreational activitiesincluding fishing. Id. Boysen Reservoir islarge enoughto afford the
passage of at least some small boats or other waterborne crafts. The Facility’s outfall point is no
more than 25 miles away from the dam in Boysen Reservoir. 1d.

17. Theincise channel in the natural drainage system, the discharge stream, the Unnamed Creek,
Blue Draw, FiveMile Creek, and Boysen Reservoir areall “waters of the United States.” Theincise
channel, the discharge stream, the Unnamed Creek, Blue Draw, and Five Mile Creek aretributaries
of Boysen Reservoir. Tr. at 83 (Nakad), 94 (Nakad), 212 (Litchford), 227 (Litchford), 409-10
(Aragon), and 693 (Calvert); Stip. Ex. 8; Photo Logsfrom Stip. Exs. 2, 7, 8, and 43; Compl. Ex. 21:
Videotape. Boysen Reservoir is navigable-in-fact. See Tr. at 410-11 (Aragon). The discharge
stream, the Unnamed Creek, and Blue Draw areall at | east partly used for the purpose of discharging
water produced during the production of oil, which isto be sold in interstate commerce. See Stip.
Ex. 43; Tr. at 358-59 (Y ates), 411 (Aragon), 659-60 (Calvert).

18. TheFacility, duetoitslocation and geographical characteristics, could reasonably be expected
to discharge ail in harmful quantities into navigable waters or the adjoining shorelines of such
waters. Specifically, the Facility is positioned so that spilled oil from the tank batteries and the
5,000 barrel slop ail tank will flow downgradient and then into theincise channel and the Unnamed
Creek. SeeTr. at 83 (Nakad), 191-92 (Nakad), 211 (Litchford); Stip. Exs. 2, 7, and 8 (photo logs);
Compl. Ex. 21: Video.

19. The Facility has an unburied storage capacity greater than 1,320 gallons of oil and has at |east
one single container above ground with a storage capacity greater than 660 gallons of oil. Answer
19. The Facility has an oil storage capacity of 462,000 gallons. Tr. at 568-69 (Nakad), 617
(Nakad). The largest tank at the Facility is a 5,000 barrel slop oil tank located on lease number
7749, which has an oil storage capacity of 210,000 gallons. Tr. at 570 (Nakad).

20. Produced water isdischarged out of thelarge discharge pits pursuant to NPDES permit # WY -
0000469. See Stip. Ex. 43. That permit authorizesthe discharge of produced water fromthe Facility
through an outfall point to the receiving waters designated as. “Blue Draw via unnamed drainage.”
See Joint Stipulations, Fact § 14; Stip. Ex. 1. SPCC Plan; Stip. Ex. 43; Tr. at 178 (Nakad), 431
(Aragon). Dischargesat other locations are not authorized by the permit. See Stip. Ex. 43, a 5. The
Facility’ sNPDES permit prohibitseither of thefollowing: (a) a10 milligram per liter concentration
of ail inthereceiving water and (b) avisible sheenin thereceiving water or itsshorelines. Stip. Ex.
43; Tr. at 368-69 (Yates). The discharge stream and the Unnamed Creek are the same “unnamed
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drainage” asdescribed inthe Facility’ sdischarge permit. Joint Stipulations, Fact § 14; Stip. Ex. 43.

21. TheFacility prepared aSpill Prevention Control and Countermeasure (“ SPCC”) Plan on January
15, 1992. Joint Stipulations, Fact  4; Stip. Ex. 1: SPCC Plan.

22. At dl relevant times, the 5,000 barrel slop oil tank was not listed in the SPCC Plan. See Stip.
Ex. 1: SPCC Plan; Stip. Ex. 2; Tr. at 371-72 (Y ates).

23. The Facility’s SPCC Plan provided that trenches would direct oil spillsfrom the oil tank area
to the discharge pits (a.k.a. “ skimming pits’), where the oil would later be collected and pumped
back into tanks. Joint Stipulations, Fact §4; Stip. Ex. 1: SPCC Plan; Tr. at 148 (Nakad). The SPCC
Plan stated that the Facility was to be under “constant supervision.” Stip. Ex. 1: SPCC Plan. The
SPCC Plan provided that a spill of more than 10,000 gallons (or approximately 240 barrels) isa
“major” oil spill. Seeid. The SPCC Plan provided that the Respondent was to promptly repair oil
leaks and the accumulations of oil in drainage ditches. Stip. Ex. 1: SPCC Plan, Attachment 4.

24. Respondent prepared an Oil Spill Contingency Plan, which is attached to its SPCC Plan, to
control and remove any harmful oil discharge for occasionswhen areportabl e oil spill might occur.
Joint Stipulations, Fact 5; Stip. Ex. 1. Such plan did not meet the requirementsin order to qualify
asa“3rong Oil Spill Contingency Plan.” See Stip. Ex. 1. Attachment; 40 C.F.R. Part 109.

25. Respondent has not demonstrated that the installation of diversionary structures or equipment
to prevent discharges of oil from the tanks and treaters of the Facility from reaching navigable
waterswas impracticable. See Stip. Ex. 1, Attachment: SPCC Plan, Part |1, Alternate B, page 3 of
3. Respondent’s Oil Spill Contingency Plan admits that secondary containment for the Facility is
practicable, except as to flowlines. See Stip. Ex. 1. SPCC Plan, Attachment #2, “Qil Spill
Contingency Plans and Written Commitment of Manpower.”

26. EPA inspectors conducted an unannounced inspection at the Facility on or about March 25,
1998. Joint Stipulations, Fact  6; Tr. at 82 (Nakad). At the time of that inspection, water was
flowing intheincise channel, thedischarge stream, and the Unnamed Creek. Tr. at 104-05 (Nakad).

27. Thefollowing violations were in existence at the time of the March 25, 1998 inspection: lack
of appropriate secondary containment, tanks not engineered to prevent oil spills, oil trapsand sumps
allowed to overflow, pooling of oil or oil-saturated ground, open leaking pipes and valves,
inadequate pi pe supports, and the presence of asheen onthedischargestream. Tr. at 88-91 (Nakad),
94 (Nakad), 96 (Nakad), 98 (Nakad), 102 (Nakad), 106-14 (Nakad), 135-37 (Nakad), 250
(Harrison); Stip. Ex. 7 (report and photo logs); Compl. Ex. 21: Video. There had been some
overtopping of oil beyond the confines of the discharge pits and a sheen was observed in the
discharge stream. Stip. Ex. 7 (black and white photo logs); Compl. Ex. 21: Video. There was oil
seepage downhill from the tank battery for asfar as40to 50 feet. Seeid.; Tr. at 98-99 (Nakad). At
the time of the March 25, 1998 inspection, the Facility was actively producing oil and fresh oil was
leaking in the vicinity of the tank batteries and the heater-treater. Tr. at 87-88 (Nakad), 135
(Nakad); Stip. Ex. 7 (black and white photo logs); Compl. Ex. 21: Video.
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28. At thetime of the March 25, 1998 inspection, Respondent did have a shallow berm, one foot
in height, around one of the many tanks at its Facility. See Compl. Ex. 21: Video; Tr. at 111
(Nakad), 138 (Nakad). However, this extremely shallow berm was inadequate to contain a spill
from the tank it served or any of the other tanks at the Facility. See id. Small emergency pits
throughout the Facility werefilled almost to capacity with oil. Seeid. These small emergency pits
and the one shallow berm are insufficient to contain amoderate oil discharge. Seeid.; Stip. Ex. 7
(black and white photo log).

29. There was no adequate or appropriate secondary containment for the Facility at least as early
as 1997 and aslate as October 21, 1999. Tr. at 88-90 (Nakad), 109-110 (Nakad), 136-37 (Nakad),
168-71 (Nakad), 250 (Harrison), 328 (Harrison), 439 (Aragon), 723-25 (Calvert); Stip. Exs. 7 (black
and white photo logs) and 8 (color photo log); Compl. Ex. 21: Video. Respondent did not have a
dikein placefor the 5,000 barrel slop oil tank prior to or at the March 25, 1998 inspection. Seeid.
The*“very small dike” Respondent alleged it had built as secondary containment prior to the March
25, 1998 inspection was not designed to control flash floods. Tr. at 636-37 (Calvert). Atall relevant
times, Respondent lacked trenches to direct oil discharges or any other appropriate mechanism to
direct an ail spill into the discharge pits as provided in its SPCC Plan. Tr. at 101 (Nakad), 106
(Nakad), 109 (Nakad), 148 (Nakad), 310 (Harrison), 448 (Hawthorne), 475 (Hawthorne), 488-89
(Hawthorne), 507 (Goedert), 528 (Goedert), 656 (Calvert), 690 (Calvert); Stip. Exs. 2, 7, and 8;
Compl. Ex. 21: Video.

30. In 1993, the BLM originally issued Onshore Order # 7, prohibiting the flow of surface water
into produced water discharge pits. Tr. at 309 (Harrison). Prior to March 25, 1998, the BLM had
verbally expressed concerns to Respondent about the secondary containment discharge pits. Tr. at
642-43 (Calvert). At the March 25, 1998 inspection, there were only six inches of freeboard and
considerable erosion of the discharge pits, which put them in danger of breaching. Tr. at 254-55
(Harrison), 686 (Calvert); Stip. Exs. 26 and 27. A dead bird wasrecovered from the discharge pits.
Tr. at 256 (Harrison). On April 2 and 8, 1998, the BLM issued written orders to Respondent
reporting BLM’sfindings at itsinspection on March 25, 1998 and requiring Respondent to prevent
the flow of surface water from entering the discharge pits, to reduce the amount of freeboard, and
to perform maintenance on the pits. Tr. at 257 (Harrison), 651-63 (Calvert); Stip. Exs. 26 and 27.
The BLM’s orders did not prevent Respondent from building an alternative form of secondary
containment. See Stip. Exs. 26 and 27. Respondent failed to amend its SPCC Plan to account for
any alleged conflict caused by the BLM’ sordersand did not appeal theBLM’ sorders. See Stip. Ex.
1. Attachment; Stip. Ex. 8.

31. OnJune4, 1998, afield pumper for Nucor began pumping oil fromthe 5,000 barrel slop oil tank
to the production tanks in an attempt to prepare the waste oil for sale. Tr. at 659-61 (Calvert). At
about 5:30 p.m., Nucor elected to let the pump run overnight, leaving open avalve to transfer the
waste oil from the 5,000 barrel slop oil tank. Whilethe oil was being transferred on the evening of
June 4, 1998, the connection between the two-inch flow line and pump failed, allowing the slop oil
todischarge. Answer 1 21; Stip. Exs. 2, 11, and 40; Tr. at 659-60 (Calvert). Thetransfer of the ail
precipitating the spill wasfor the purpose of preparing the oil to be sold in interstate commerce. Tr.
at 386 (Y ates), 389 (Y ates), 659-60 (Calvert).
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32. During the night of June 4, and the early hours of June 5, 1998, the 5,000 barrel slop oil tank
spilled. The oil from that tank was a viscous substance. See Joint Stipulations, Fact 1117, 14. The
spill occurred due to equipment failure. Stip. Exs. 4, 5, 6, 11, and 40; Tr. at 478-79 (Hawthorne),
501-02 (Goedert), 660 (Calvert). Thespill wasdiscovered at about 6:30 a.m. onthe morning of June
5, 1998. Joint Stipulations of Fact, 1 11; Tr. at 661-62 (Calvert).

33. Nodiking wasin existence for the 5,000 barrel slop oil tank at the time of the spill. Stip. Ex.
2; Joint Stipulations, Fact 19. At thetime of the spill, there were no trenches directing the oil spill
from the oil tank into the discharge pits, asis required by the SPCC Plan. Tr. at 101 (Nakad), 310
(Harrison); Stip. Ex. 2 (black and white photo log). At the time of the spill, the Facility had not
implemented any appropriate secondary containment system. Stip. Ex. 2 (black and white photo
log); Tr. a 475 (Hawthorne); see Answer § 42;. Respondent has not demonstrated that it was
impracticableto have built trenches directing oil spillsfrom the heater treater and the storage tanks
into the discharge pits. See Stip. Ex. 1. Attachment. It was not impracticable to have implemented
any appropriate secondary containment system for the heater treater and the storage tanks at the
Facility. Seeid.

34. Theoil spill discharged at least 290 barrels (approximately 12,180 gallons at 42 gallons per
barrel) of crude slop ail. Stip. Exs. 30 and 34; Joint Stipulations, Fact  10; Tr. at 263 (Harrison),
660-61 (Calvert), 665 (Calvert). At the beginning of the il spill, there were at least 1,100 barrels
of oil stored inthe 5,000 barrel tank. Tr. at 658-59 (Calvert). Theoil spill flowed southward down
the hill from the 5,000 barrel slop oil tank following the natural drainageinto theincise channel and
then flowed down the incise channel past the discharge pits and into the Unnamed Creek. Tr. at
267-69 (Harrison), 415-18 (Aragon), 440 (Aragon), 450-52 (Hawthorne), 474-75 (Hawthorne), 518
(Goedert), 664-65 (Calvert), 692 (Calvert), 733-34 (Calvert). The oil spill flowed southward
downhill from the 5,000 barrel tank for adistance of about 300 yards at awidth ranging from 2 feet
to 20 feet to the Unnamed Creek and then flowed through the Unnamed Creek for at least another
200 yards in a direction towards Five Mile Creek. Stip. Exs. 11 and 30; Tr. at 450 (Hawthorne),
474-75 (Hawthorne), 659 (Calvert), 664-65 (Calvert), 692 (Calvert). Theoil spill did not reach Five
Mile Creek. Tr. at 354 (Y ates), 539 (Goedert), 593 (Nakad), 672-65 (Calvert), 691 (Calvert).

35. OnJune>5, 1998, water from aspring and natural water seepswas running in the incise channel
and inthe Unnamed Creek. Tr. at 417-18 (Aragon), 543 (Goedert); Stip. Ex. 2. Immediately after
the spill began, water was present in the Unnamed Creek. Tr. at 736 (Calvert). Rainwater and water
seeps were in present in the Unnamed Creek at various times during the oil discharge. Tr. at 293
(Harrison), 417-18 (Aragon), 451-53 (Hawthorne), 503-04 (Goedert), 543 (Goedert). In addition,
water was flowing under and past the T-siphon dam in the Unnamed Creek and towards Five Mile
Creek at the time of the oil discharge. Tr. at 507-08 (Goedert), 536 (Goedert); Stip. Ex. 2 (Black
and White Photo #1). Visible oil was seen in and upon flowing water in the incise channel and the
Unnamed Creek on June 5 and June 12 of 1998. Tr. at 263 (Harrison), 417-18 (Aragon), 452
(Hawthorne). No produced water was being discharged into the incise channel, the discharge
stream, the Unnamed Creek, or Blue Draw at thetime of the oil spill. Tr. at 536-37 (Goedert), 632-
33 (Calvert), 678-79 (Calvert); Stip. Ex. 29. No oil or sheenin the Unnamed Creek is shown to be
the result of any discharge of oil which is authorized by Respondent’s NPDES permit.
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36. On June 5, 1998, Nucor mobilized a backhoe to the spill site and constructed two earthen
containment dams in the Unnamed Creek to contain the flow of the oil. Joint Stipulations, Fact
11; Stip. Ex. 11; Tr. at 450-51 (Hawthorne). The oil spill was not completely contained by the
earthen dams and visible oil flowed on the water in the Unnamed Creek past the lower earthen
containment dam. Tr. at 266 (Harrison), 417-19 (Aragon), 452 (Hawthorne); see Stip. Ex. 11. The
BLM expressed concerns to Respondent on June 5, 1998 that the earthen dams would be washed
away by rain. Tr. at 265 (Harrison), 323 (Harrison). Some oil was recovered by vacuum sometime
between June 5 and 7, 1998 by Respondent, who estimated that it recovered 200 barrels. Tr. at 263-
64 (Harrison), 266 (Harrison), 505-06 (Goedert) Tr. at 667-68 (Calvert); Stip. Ex. 34. Respondent
did not further remove any oil until June 12, 1998, when the EPA arrived at the Facility. SeeTr. at
419-23 (Aragon), 451 (Hawthorne), 506-07 (Goedert). Fresh oil was seen pooled behind the lower
earthen dam in the Unnamed Creek until June 12, 1998. Tr. at 266 (Harrison); Tr. at 417, 419-21,
423 (Aragon).

37. Respondent had difficulties obtaining the equipment and personnel it needed in order to clean
upthespill inatimely manner. Tr. at 638-40 (Calvert). Rain and muddy conditionson June 9, 1998
complicated efforts to get heavy equipment into the areato clean up the oil onthat day. Tr. at 295
(Harrison), 423-24 (Aragon), 449 (Hawthorne), 505 (Goedert); Stip. Ex. 30. The roads to the
Facility were passable after the June 9, 1998 cloudburst no later than June 11, 1998. Tr. at 424

(Aragon).

38. Respondent did not have a contractor employed to clean up the oil spill until June 12, 1998,
when the EPA arrived at the Facility. Tr. at 421-22 (Aragon), 671-72 (Calvert). On June 11 and
12 of 1998, pooled oil and oil-stained soil were still present behind the T-siphon dam (lower dam)
in the Unnamed Creek. Joint Stipulations, Fact §12; Tr. at 423 (Aragon); Stip. Ex. 2. Respondent
did not introduce water into the incise channel or the Unnamed Creek to assist in the removal of oil
until June 12, 1998. Tr. at 422 (Aragon), 469-70 (Hawthorne), 544-45 (Goedert), and 739 (Calvert).
On June 13, 1998, Respondent began excavation of soil in the Unnamed Creek upgradient from the
lower containment dam where the fresh oil had stained the watercourse. Stip. Ex. 13. Ultimately,
approximately 2,800 cubic yards of soil were excavated. Stip. Ex. 13; Tr. at 672 (Calvert).

39. A few drops of oil can create a sheen on water. Tr. 486-87 (Hawthorne).

40. The earthen dams created to stop the oil spill from reaching Five Mile Creek were washed out
by heavy rainsand by awater seep from the incise channel sometime between June 18 and June 26,
1998, resulting in arestaining of the cleaned portion of the Unnamed Creek. Tr. at 426 (Aragon),
522-24 (Goedert), 540 (Goedert), 544 (Goedert), 621 (Nakad); Stip. Ex. 2 (black and white photo
#17). On June 18 and June 26, 1998, oil and oil sheens were seen on the Unnamed Creek. Tr. at
524 (Goedert), 580 (Nakad). Thelowest dam constructed to containthe oil spill was550 yardsaway
from the 5,000 barrel oil tank, or approximately three-fourths of amile away from Five Mile Creek.
Tr. at 693 (Calvert). By June 26, 1998, Respondent had not compl eted its excavation of the bottom
of the Unnamed Creek. Tr. at 526-27 (Goedert).

41. At al relevant times, Respondent lacked awritten commitment of manpower, equipment, and
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materialsto expeditiously control anoil discharge. See Stip. Ex. 1: Attachment; Resp. Post-Hrg. Br.
at 14.

42. Respondent did not construct secondary containment bermsarounditstanks, including the 5,000
barrel slop oil tank, until ordered by the EPA in July of 1998. Tr. at 462 (Hawthorne). A bermwas
finally completed around the 5,000 barrel slop oil tank by July 9, 1998. Stip. Ex. 38; Tr. at 315
(Harrison). The berms for the 1,000 and the 2,000 barrel production tanks on lease # 7749 were
completed by July 14, 1998. Id. After the spill, the berm that wasfinally constructed for the 5,000
barrel slop oil tank was six feet high and bordered the tank on its west, south, and east sides on the
downslope side of the tank and had a capacity of 5,900 barrelsof oil. Tr. at 315-16 (Harrison), 658
(Calvert); Stip. Ex. 2 (Black and White Photo #19); Stip. Ex. 38.

43. Respondent spent approximately $54,000 on oil spill clean-up activities. Tr. at 351 (Y ates), 691
(Calvert); Stip. Ex. 41.

44. On October 21, 1999, Bob Litchford conducted an unannounced inspection of the Maverick
Springs Facility. See Stip. Ex. 8. At thetime of that inspection, Respondent still had not amended
its SPCC Plan to list the 5,000 barrel slop oil tank on thetank list. Seeid. Therewere no trenches
directing potential oil spills into the discharge pits, in violation of the SPCC Plan. Seeid. (color
photo log). The SPCC Plan had not been reviewed every threeyears, asrequired by theregulations.
Seeid. (report). Respondent did not have any appropriate secondary containment for tank groups
on two of the three | eases of which the Facility consists, in violation of both the SPCC Plan and the
SPCC regulations. Seeid. (report and color photo log); Tr. at 229-230 (Litchford). Fresh oil was
leaking from the heater-treater. Tr. at 208 (Litchford), 231 (Litchford). Seeid. Threeto four (3-4)
dead birds were recovered from the discharge pits. Stip. Ex. 8 (report and color photo log). The
sloping geographical and locational characteristics of the two |eases |acking appropriate secondary
containment were such that oil would flow through the natural drainage system, theninto theincise
channel, and then into the Unnamed Creek and Blue Draw, which would flow into Five Mile Creek
during periods of significant precipitation. Tr. at 211-12 (Litchford), 218 (Litchford), 229
(Litchford).

45. On July 30, 1999, Respondent and the EPA engaged in a confidential settlement conference
pursuant to Federal Rule of Evidence408. Tr. at 706 (Calvert). A few daysprior to that settlement
conference, Respondent’ s attorneys sent aletter to the EPA confirming atelephone conversationin
whichthey agreed that their conferencewould be confidential pursuant to Rule408. See Submission
of Affidavits in Support of Crown Central Petroleum Corp.’s Motion to Strike, June 11, 2001:
“Exhibit A,” Affidavit of Scott W. Hardt, Esq.; Tr. at 40-41 (Swanson, Fognani).

46. The EPA calculated the cut-off date for the duration of the SPCC viol ation based on information
obtained during the July 30, 1999 settlement conference. Tr. at 570-71 (Nakad). Rather than using
October 21, 1999 as the ending date for the SPCC violation, the EPA used the July 30, 1999 date
in selecting amorelenient cutoff date asto the duration of the SPCC penalty. Tr. at 709 (Mangone).

47. Under the applicable Penalty Policy, the seriousness of Respondent’ s SPCC violation warrants
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a base penalty of $35,500, based on its Facility’s overall oil storage capacity of 462,000 gallons
(withthelargest tank having a210,000 gallon capacity) and Respondent’ s major noncompliance,”
which undermined its ability to prevent or respond to worst case spillsthrough the implementation
of both its Plan and the SPCC regulations. In addition, the secondary containment at the Facility
from March 1998 to October 1999 was at least grossly inadequate. Respondent was in “major
noncompliance” from at least March 25, 1998 through October 21, 1999.

48. The potential environmental impact of the SPCC violation was of “moderate impact” in that it
would likely have a significant effect on navigable waters (other than a drinking water supply),
adjoining shorelines, or vegetation (other than a sensitive ecosystem) due to factors such as
proximity to water or adequacy of containment. This “moderate impact” warrants a 15% upward
adjustment of the penalty.

49. Although the duration of the SPCC violation was nineteen (19) months, from March 25, 1998
through October 21, 1999, the shorter duration of sixteen (16) months used by the EPA in
cal culating the adjustment to the gravity penalty will not be disturbed. The sixteen-month duration
of the SPCC violation warrants an 8% upward adjustment of the penalty. The penalty based on the
statutory factor of seriousnessis $44,091.

50. Respondent’s level of culpability for the SPCC violation warrants a 30% upward adjustment
of the pendty to $57,318. Respondent is and has been a sophisticated business that was
knowledgeable or should have been knowledgeable about oil regulations.

51. No adjustments to the penalty for the SPCC violation are warranted based on the factors of
mitigation, any other penalty for the same incident, economic impact on or benefit to the
Respondent, or other matters as justice may require.

52. Respondent’s history of prior violations warrants a 10% upward adjustment in the SPCC
penalty.

53. Thetotal penalty for the SPCC violation is $63,050.

54. The seriousnessof Respondent’ soil dischargeviolation, based on the duration of thedischarge,
warrantsabase penalty of $67,500. Theactual duration of the discharge was twenty-two (22) days.
The EPA used its discretion to find a discharge duration of only nine (9) days, taking into account
factors such as interference from adverse weather.

55. No adjustment to the discharge penalty based on culpability, economic benefit to the
Respondent, other penalty for the same incident, economic impact on the Respondent, or other
matters as justice requires are warranted. Respondent’ s mitigation of the discharge violation was
adequate and does not warrant either an upwards or downwards adjustment in the discharge penalty.

56. Respondent’s history of violations warrants a 10% upward adjustment of the oil discharge
penalty.
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57. Thetotal penalty for the oil discharge violation is $74,250.

CONCLUSIONS OF LAW

1. Respondent isa“person” within the meaning of Section 311 of the Clean Water Act. 33 U.S.C.
§ 1321(a)(7); 40 C.F.R. § 112.2 (1997-99).

2. Respondentisan* operator” of anon-transportation related “ onshorefacility” withinthemeaning
of Section 311(a)(6) of the Clean Water Act and 40 C.F.R. § 112.3.

3. From at least March 25, 1998 to October 21, 1999, Respondent’s Facility had an oil storage
capacity subjecting it to the requirements of the Oil Pollution Prevention regulations at 40 C.F.R.
Part 112.

4. Theincise channel, the discharge stream, the Unnamed Creek, Blue Draw, Five Mile Creek, and
Boysen Reservoir are“watersof the United States’ and thus* navigablewaters’ within the meaning
of Sections 502(7) and 311(j) of the Clean Water Act and its implementing regulations as to Oil
Pollution Prevention, including Spill Prevention Control and Countermeasures (“SPCC”) at 40
C.F.R. Part 112. The incise channel, the discharge stream, the Unnamed Creek, Blue Draw, and
FiveMile Creek aretributaries of anavigable-in-fact body of water within the meaning of 40 C.F.R.
§ 112.2. Boysen Reservoir is navigable-in-fact and a “navigable water” within the meaning of
Sections 502(7) and 311 of the Clean Water Act.

5. Due to its location and geography, Respondent’s Facility could reasonably be expected to
discharge oil in harmful quantities into Five Mile Creek, Blue Draw, the discharge stream, the
Unnamed Creek, and the incise channel; therefore, Respondent is subject to the requirements of 40
C.F.R. 8112.3to prepare and implement an SPCC Plan. See40 C.F.R. §112.1.

6. Respondent violated Section 311(j) of the CWA and the implementing SPCC regulations at 40
C.F.R. Part 112 for the period from March 25, 1998 to October 21, 1999 for itsfailure to implement
an SPCC Plan.

7. Boysen Reservair, Five Mile Creek, Blue Draw, the discharge stream, the Unnamed Creek, and
theincise channel inthe Facility’ snatural drainage system are all “waters of the United States’ and
thus “ navigable waters’ within the meaning of Sections 502(7) and 311(b)(3) of the Clean Water
Act and its implementing regulations as to Discharges of Oil at 40 C.F.R. Part 110 (1997). Five
Mile Creek, Blue Draw, the discharge stream, the Unnamed Creek, and the incise channel are
tributaries to Boysen Reservoir within the meaning of 40 C.F.R. § 110.1.

8. Beginning June4, 1998 and continuing through June 26, 1998, Respondent’ s Facility discharged
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oil in harmful quantitiesinto the Unnamed Creek and the incise channel, which are “waters of the
United States’ and thus* navigable waters’ within the meaning of the Clean Water Actinviolation
of Section 311(b)(3) of the Clean Water Act, 33 U.S.C. § 1321(h)(3).

9. Liahility for civil administrative actionsbrought pursuant to Section 311(b)(6) of the Clean Water
Act are subject to strict liability, 33 U.S.C. § 1321(b)(6).

10. Anappropriateand reasonablecivil administrative penalty for Respondent’ sviolation of Section
311(j) of the Clean Water Act and itsimplementing SPCC regulationsat 40 C.F.R. 8§ 112.3, 112.7
(1997-99) for its failure to implement an SPCC Plan is $63,050. CWA § 311(b)(8); 33 U.S.C. §
1321(b)(8).

11. Anappropriate and reasonablecivil administrative penalty for Respondent’ sviol ation of Section

311(b)(3) of the Clean Water Act and itsimplementing oil discharge regulations at 40 C.F.R. Part
110 (1997) is $74,250. CWA § 311(b)(8), 33 U.S.C. § 1321(b)(8).

RULINGSON ADMISSIBILITY OF PARTIES PROFFERED EVIDENCE

Before proceeding into adiscussion of therelevant liability and penalty issuesin thismatter,
| first address evidentiary matters that arose at the hearing.

Admissibility of Color Photographsin Stipulated Exhibits2 and 7

Prior to the hearing, the parties filed stipulations and stipulated exhibits. The stipulated
exhibitsinclude Stipulated Exhibit 2, which reads asfollows: “US EPA Region VIII Site Activities
Report, Contract No. 68-W5-0031, prepared by the Superfund Technical Assessment and Response
Team (August 21, 1998). (EPA’s copy of this report contains color copies of the photographs;
however, the original photographs have been included per the ALJ sorder as Exhibit 2A.) (Cmpl.
Ex. 2. Stipulated Exhibit 7 is “US EPA SPCC Compliance Inspection Report for Onshore Oil
Production Facilities prepared by Jane Nakad for Crown Central Petroleum Corporation, Maverick
SpringsField (March 25, 1998). (Cmpl. Ex. 7).” At the beginning of the hearing on May 15, 2001,
the EPA moved to introduceinto therecord all the stipulated exhibits, including Stipulated Exhibits
2 and 7 with their color photographsidentified in those exhibits. Respondent objected. Tr. at 26-27
(Fognani).

Section 22.22(a) of the Rules of Practice, in pertinent part, provides:

If, however, a party fails to provide any document, exhibit, witness
name or summary of expected testimony required to be exchanged
under Sec. 22.19 (a), (e) or (f) to all parties at least 15 days before the
hearing date, the Presiding Officer shall not admit the document, exhibit
or testimony into evidence, unless the non-exchanging party had good
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cause for failing to exchange the required information and provided
the required information to all other parties as soon asit had
control of the information, or had good cause for not doing so.

40 C.F.R. 8 22.22(a) (1999) (emphasis supplied).

Pursuant to Section 22.19(a) of the Rules of Practice, the undersigned issued a Prehearing
Order, which directed the partiesto submit “[ C]opiesof all documentsand exhibitswhich each party
intendsto introduceinto evidence at the hearing.” Prehearing Order at 2, Nov. 14, 2000. TheRules
of Practice require that “[E]ach party shall file a prehearing information exchange” with the
Regional Hearing Clerk. 40 C.F.R. 88 22.19(a), 22.5(a). Furthermore, a copy of each document
filed must be served on each party. 40 C.F.R. § 22.5(b).

Respondent moved to exclude the color photographs included in Stipulated Exhibits 2 and
7 on the ground that the EPA had failed to provide them to Respondent 15 days before the hearing
date. Tr. at 26-27 (Fognani). In contrast, Respondent stipul ated to the color photographsincluded
in Stipulated Exhibit 8 becauseit did receive them in the prehearing exchange. Tr. at 27 (Fognani),
34 (Fognani). Respondent claimed that it did not receive color photocopiesof the col or photographs
included in Stipulated Exhibits 2 and 7 until the day of the hearing. 1d. Instead, Respondent stated
that it had only received black and white photocopies of the color photographs. Tr. at 34 (Fognani).

The EPA admitted that it had not provided color photocopies of the color photographsto the
Respondent prior to the date of the hearing. Tr. at 31 (Mangone). However, the EPA argued that
the color photographs should be admissible because the EPA provided them to (or filed them with)
the Regional Hearing Clerk before the 15-day deadline. Tr. at 28 (Swanson), 30-32 (Mangone).
Furthermore, the EPA argued that the black and white photocopies of the color photographs were
“the same.” Tr. at 28 (Swanson), 32 (Mangone). | conclude that merely providing the color
photographs to the Regional Hearing Clerk, asin this case, was not sufficient because the Rules of
Practice clearly require the EPA to provide either the origina color photographs or color
photocopiesof the col or photographsto itsopposing party, the Respondent. See40 C.F.R. §22.5(b).

The issue remains as to whether the EPA had “good cause” for its failure to provide color
photocopies of the color photographs to Respondent prior to the 15-day deadline. The EPA
indicated some reasons for itsfailure to provide Respondent with the color photographs, including
miscommunication within its staff, their inaccurate records as to what photographs had been
exchanged, theinsufficienciesof oneof itscopy centers, and personal matters. Tr. at 35 (Swanson).
| observe that the EPA did have the capability to make color photocopies of the color photographs
for Stipulated Exhibit 8 at one of its copy centers. Tr. at 35 (Swanson). Surely, the EPA had the
capability or should have had the capability to make color photocopies of the color photographsfor
Stipulated Exhibits 2 and 7 in atimely manner.

Another significant factor in thisgood cause determination is Respondent’ s specific request
concerning the color photographs. At the hearing, the EPA stipulated to having received a faxed
letter from Respondent dated May 8, 2001, seven days prior to the hearing. Tr. at 40-41 (Swanson).
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That letter requested that the EPA either give Respondent the color photographs or advise
Respondent if the EPA intended to use the color photographs. Tr. at 40 (Fognani). However, the
EPA failed to respond to that letter. 1d.

The EPA also argued that the black and white photocopies of the color photographs which
were provided to Respondent before the 15-day deadlinewere*the same” asthe color photographs.
Tr. at 28 (Swanson), 32 (Mangone). | disagree. Although the black and white photocopies are
copies of the color photographs, the quality of the color photographs is much better and provides
adramatic differencein portraying the events and the condition of the Facility. Therefore, the black
and white photocopies are not truly “the same” asthe color photographs. In light of Respondent’s
specific request concerning the color photographs and the lack of compelling reasons for failing to
promptly respond to that request, | conclude that the EPA did not have “good cause” for failing to
exchangethe color photographsincluded in Stipul ated Exhibits 2 and 7 until the day of the hearing.
Therefore, the color photographs included in Stipulated Exhibits 2 and 7 are excluded from the
record. See40 C.F.R. § 22.22(a). However, the black and white photocopies of the photographs
from Stipulated Exhibits 2 and 7 are admitted. The Respondent stipulated to the black and white
photocopies of those exhibits. Tr. at 29 (Fognani), 34 (Fognani).

Admissibility of the VCR Videotape

In addition, Respondent objected to the admission of the VCR format of a videotape,
Complainant’s Exhibit 21, which portraysin part an inspection of the Facility on March 25, 1998.
Tr. at 10 (Fognani), 118-19 (Fognani). Originaly, the tape, as part of Complainant’s prehearing
exchange, was filed with the Regional Hearing Clerk in 8-millimeter format on January 17, 2001.
Tr. at 11 (Swanson), 19 (Swanson). However, the 8 millimeter format of the tape was never
provided to Respondent. Tr. at 20 (Swanson). Because 8 millimeter isnot a standard video format
for viewing, the EPA converted the 8 millimeter video to a VCR tape, but technical and financial
difficultiesimpeded the conversion process. Tr. at 11 (Swanson), 16 (Swanson), 20 (Swanson). The
EPA admits, however, that the converted VCR format of the tape was never filed with the Regional
Hearing Clerk. Tr. at 20 (Swanson). But the prehearing exchange notified Respondent that the
origina format of the tape, the 8 millimeter format, was on file with the Regiona Hearing Clerk.
Tr. at 21 (Swanson).

On April 30, 2001, Respondent verbally requested acopy of the tape from the Complainant
and later made a request for the tape in writing on May 2, 2001. Tr. at 15 (Fognani), 16-17
(Swanson). Apparently, the EPA did not have possession of the converted, VCR format of the tape,
and it was not availablefor the EPA’ sviewinguntil May 1, 2001. Tr. at 63-64 (Swanson). Thetape
was then promptly served on Respondent by mail on May 1, 2001 and received on May 3, 2001.
Tr. at 12 (Swanson, Fognani), 16 (Fognani), 19 (Swanson). Therefore, the tape was provided to
Respondent twelve (12) days before the hearing but not within the 15-day deadline specified by the
Rules of Practice, 40 C.F.R. § 22.22(a).

| must determine whether the EPA had “good cause” for missing the 15-day deadline.
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Unlike theissue concerning the color photographs, here the EPA promptly provided the VCR tape
once Respondent brought the matter to the EPA’s attention. Unlike the color photographs,
Respondent had twelve daysto review the tape in contrast to having it provided to them on the day
of the hearing. Furthermore, Respondent made no allegation that the VCR tape differs in any
substantial way from the 8 millimeter tapein what it portraysin contrast to the obvious differences
between the color photographs and their black and white photocopies. Therefore, | find that the
EPA did have good cause for its dlight delay in failing to meet the 15-day deadline. Furthermore,
this slight delay is not significantly prejudicial to Respondent. Therefore, the VCR tape is not
inadmissible. See 40 C.F.R. § 22.22(a).

Respondent also argued that the tape or at the very least its sound should be excluded. Tr.
at 14 (Fognani), 119 (Fognani). Inresponseto Respondent’s claimsthat the narration on the video
was prejudicial and that the narrator was unavailable, the EPA agreed to mute the video tape. Tr.
at 17 (Swanson), 120 (Swanson). Respondent further argued that the tape’' s content is prejudicial
because the person who actually filmed the tape was not available for cross-examination. Tr. at 13-
14 (Fognani), 121 (Fognani). However, Jane Nakad, who wasin charge of the March 25, 1998 EPA
inspection and wasthe person directing the person filming the Facility and was at |east in visual and
voicerange of that person at all times, was available to be cross-examined. Tr. at 115-16 (Nakad).
Ms. Nakad is an OPA compliance specialist and enforcement officer. Tr. at 70 (Nakad). She has
held that position for at |east three (3) years. See Stip. Ex. 21. Ms. Nakad conductsinspectionsand
reviews reports of inspections conducted by others. Tr. at 70-71 (Nakad). Prior to being an OPA
compliance specialist, she was an OPA Coordinator for ten (10) years. Stip. Ex. 21. Thereisno
credible claim that the video was filmed in such away as to provide an inaccurate presentation of
the Facility on the date of the March 25, 1998 inspection. | conclude that the tape as muted is not
unduly prejudicial.

The remaining issue concerning the admissibility of the VCR tape is whether to admit all
portions of the tape or just those portions that relate to the inspection of Respondent’ s Facility. In
thisregard, | note that the tape also includes footage of other facilities not owned or operated by
Respondent and not mentioned in the Complaint. Tr. at 126 (Swanson), 126-27 (Fognani). The
EPA objected to viewing the portions of the tape not rel ated to Respondent’ s Facility on the ground
that it was irrelevant to the matters charged in the Complaint. Tr. at 125 (Swanson). Respondent
claimed that acomparison to the amount of penalty assessed at other facilitieswasrelevant because
it claimed that it was charged with the statutory maximum penalty whereas the other facility
inspected was assessed alesser penalty for supposedly “greater” violations. Tr. at 14-15 (Fognani),
126-28 (Fognani).

The footage of the facilities other than Respondent’s is not relevant and not probative to
matters charged in the Complaint. See Butzv. Glover Livestock Comm’'n. Co., 411 U.S. 182, 187
(1973); Inthe Matter of Chautauqua Hardware Corp., 3E.A.D. 616, 626-27 (CJO, June 24, 1991);
Tr. at 128-29 (Judge Gunning). Therefore, that footage is excluded. Additionally, | observe that
Respondent was not assessed the statutory maximum penalty, as will be discussed later. The
maximum penalty isdetermined per count charged inthe Complaint. Consequently, the EPA could
have sought a penalty more than twice the amount it sought in the Complaint.
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Admissibility of Evidence from the July 30, 1999 Settlement Conference

The EPA calculated the proposed penalties in this matter according to the Civil Penalty
Policy for Section 311(b)(3) and Section 311(j) of the Clean Water Act (August 1998) (“Penalty
Policy”). See Stip. Ex. 20. The SPCC Penalty Policy specifies that in calculating the penalty for
an SPCCviolation, the EPA may increase the base amount of the penalty to account for the duration
of theviolation. Stip. Ex. 20; “Penalty Policy” at 9. To determine this higher amount, the EPA is
to determine the number of monthsthat the violation continued. 1d. Then, for each month the EPA
should add one half of one percent to the penalty up to a maximum of 30 percent. In the instant
case, the EPA calculated the duration of the SPCC violation based on a beginning date of March
1998 and a cutoff date of July 1999 for atotal of sixteen (16) months. Compl. § 37; Stip. Ex. 20.
Based on this sixteen (16) month duration, the EPA enhanced the penalty for the SPCC violation
by eight (8) percent. See Stip. Ex. 20.

The record reflects that a settlement conference between the parties was held on July 30,
1999. During this conference, Respondent’s counsel allegedly revealed that the Respondent was
still not in compliance with the SPCC requirements at that time. See Tr. at 600-01 (Nakad). During
the hearing, the EPA, specifically Jane Nakad, testified that she chose July 30, 1999 as the cutoff
date for the duration of the SPCC violation. Tr. at 571 (Nakad). Ms. Nakad is responsible for
preparing penaltiesfor violations pertaining to the OPA, including the penalty assessed in theinstant
case. Tr.at 71 (Nakad); Stip. Exs. 20 and 21. In addition to Ms. Nakad’ s testimony concerning the
penalty calculation, the EPA also presented the testimony of Bob Litchford. Mr. Litchford is
employed by URS Operating Services, which provides emergency response and site assessments
solely to the EPA. Tr. at 194 (Litchford); Stip. Ex. 21. Mr. Litchford conducted an inspection of
Respondent’ s Facility on October 21, 1999, and he testified that Respondent’ s Facility was still in
violation of the SPCC requirements at that time. See Stip. Ex. 8 (report).

Near the conclusion of the hearing and following the testimony of Ms. Nakad and Mr.
Litchford, Respondent moved to strike the testimony of Jane Nakad and Bob Litchford pertaining
to the July 30, 1999 meeting between the parties. Tr. at 708 (Fognani). Respondent’s motion was
brought on the ground that the testimony of Ms. Nakad and Mr. Litchford included information
obtained during the July 30, 1999 settlement conference between the partiesand that such testimony
must be excluded under Rule 408 of the Federal Rules of Evidence becauseit relatesto confidential
settlement discussions between the parties. Tr. at 708-09 (Fognani).2/

2/ Counsel for Respondent stated that Respondent’s objection
to Ms. Nakad’s and Mr. Litchford’s testimony concerning the cut-off
date for the alleged violation was not raised earlier during the
hearing because 1t was not apparent to Respondent why the EPA had
chosen the July 1999 date until the conclusion of the hearing. See
Tr. at 707-08 (Fognant).
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Subsequent to the hearing, the parties proffered evidence in affidavit form pertaining to
whether the July 30, 1999 conference was a Rule 408 conference.2” Scott Hardt, who isan attorney
for Respondent, submitted an affidavit including aletter addressed to the EPA dated July 27, 1999,
a date prior to the settlement conference. See “Submission of Affidavits in Support of Crown
Central Petroleum Corp.’sMationto Strike,” June 11, 2001, Exhibit A: Affidavit of Scott W. Hardt,
Esqg. In that letter, Mr. Hardt attempted to confirm a telephone conversation with an EPA
representative in which the parties agreed that the July 30, 1999 settlement conference would be a
Rule 408 conference. Seeid. Inaddition to Mr. Hardt’ s affidavit, Respondent proffered affidavits
from RaissaKirk, Edward Calvert, and Tom Y atesto corroborate Respondent’ sassertion that it was
its understanding that the conference would a Rule 408 settlement negotiation. Seeid., ExhibitsA,
B, C,and D. Mr. Calvert is employed by Nucor, which has a contract with Respondent to control
daily operations and maintenance of the Facility. Tr. at 628-30 (Calvert). Mr. Calvert's
responsibilities include primarily, supervision of the field pumper at the Facility, and he also
communicates between the field pumper and Tom Yates. Tr. at 629-30 (Calvert). Mr. Yates, a
registered professional engineer, isacontractor for Respondent, and heisresponsiblefor day-to-day
oversight of the Facility. Tr. at 337 (Y ates).

Jane Nakad presented an affidavit referring to ameeting date of July 31, 1999, stating that
there were two conferences on that date: the first being a Rule 408 settlement conference in the
morning and the second being a non-confidential discussion. See Declaration of Jane Nakad, June
6, 2001. Although an affidavit was proffered by Mr. Litchford, he was not a participant in the
settlement conference, and he had nothing to add as to the nature of the conference. Respondent
now movesto strike the affidavits of Ms. Nakad and Mr. Litchford, which were submitted after the
hearing in support of the EPA’s position that none of their testimony concerning the July 1999
meeting isinadmissible. See Resp. Motion to Strike Affidavits, June 27, 2001.

The Rules of Practice specify that the Presiding Officer shall admit evidence “[E]xcept that
evidencerelating to settlement which would be excluded in the federal courtsunder Rule 408 of the
Federal Rulesof Evidence (28 U.S.C.) isnot admissible.” 40 C.F.R. § 22.22(a)(1) (1999). Federal
Rule of Evidence 408 provides.

[e]vidence of (1) furnishing or offering or promising to furnish, or
(2) accepting or offering or promising to accept, a valuable
consideration in compromising or attempting to compromise a
claim which was disputed as to either validity or amount, is not
admissible to prove liability for or invalidity of the claim or its
amount. Evidence of conduct or statements made in compromise
negotiationsis likewise not admissible. This rule does not require
the exclusion of any evidence otherwise discoverable merely

3/ At the hearing, 1 invited the parties to submit affidavits
for the limited purpose of supporting their respective positions on
the question of the July 30, 1999 meeting and 1its alleged
confidentiality under Rule 408. Tr. at 709 (Judge Gunning).
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because it is presented in the course of compromise negotiations.
Thisrule also does not require exclusion when the evidence is
offered for another purpose, such as proving bias or prejudice of a
witness, negativing a contention of undue delay, or proving an
effort to obstruct a criminal investigation or prosecution.

(Emphasis supplied).

Rule 408 makes an exception to the exclusion of matters other than the use of settlement
discussionspurely to show liability or theextent of liability. For instance, Rule 408 doesnot require
exclusion of evidence of “other matters’ such as those in support of an equitable estoppel defense
or rebuttal evidence. SeeIn the Matter of Wego Chemical & Mineral Corp., 4 E.A.D. 513, 529-31
(EAB, Feb. 24, 1993) (holding that it wasan error to exclude evidence of equitable estoppel revealed
in settlement discussions); In the Matter of United States Air Force, Tinker Air Force Base, RCRA-
6-98-001, 2000 EPA ALJLEXIS 63, at *6-10 (EPA ALJ, Aug. 18, 2000) (Order alowed rebuttal
evidence from settlement discussions to be used but excluded evidence of a settlement offer).

Firgt, in light of the fact that July 31, 1999 fell on a Saturday and due to the lack of
corroborating evidence, | find that Ms. Nakad's affidavit is not persuasive on this matter. Ms.
Nakad' s assessment of the conference and mistake as to the date of the conference appear to be
innocent errors, and thus | do not find that such discrepanciesimpeach her credibility. Onthe other
hand, | find that Respondent’ s affidavits are persuasive and that it was Respondent’ s understanding
that the July 30, 1999 conference was a settlement conference pursuant to Rule 408. Astowhat is
to beexcluded, | find Mr. Hardt’ saffidavit to be persuasivethat all mattersdiscussed at that hearing
were to be confidential. See Exhibit A: Affidavit of Scott W. Hardt, Esg. of “Submission of
Affidavitsin Support of Crown Central Petroleum Corp.’s Motion to Strike,” June 11, 2001.

In response to Respondent’s Motion to Strike, | rule that only that portion of Ms. Nakad's
testimony and affidavit concerning Respondent’s liability and admissions as to not being in
compliance as to SPCC requirements on the date of the settlement conference should be stricken.
However, as will be discussed later, | find that Complainant’s use of the date of the settlement
conference in arriving at a more lenient cutoff date is admissible as an “other matter” as to the
penalty amount.

DISCUSSION

Section 311 (“Oil and Hazardous Substance Liability”) of the Federal Water Pollution
Control Act, whichiscommonly referred to asthe Clean Water Act (“CWA”), setsforth anational
policy against discharges of oil or hazardous substancesinto waters of the United States. 33 U.S.C.
81321(b)(1). Section 311(b)(1) states that “[T]here should be no discharges of oil or hazardous
substances into or upon the navigable waters of the United States, adjoining shorelines, or into or
upon thewaters of the contiguouszone. ...” Id. Originally, Section 311 wasincluded inthe Water
Quality Actof 1970, Pub. L. 91-224, 84 Stat. 94 (1970), and then reintegrated into the Federal Water
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Pollution Control Act Amendments of 1972 when Congress added hazardous substances to that
section. See Pub. L. 92-500, 86 Stat. 816 (1972). Then, after the Exxon Valdez oil spill, Congress
enacted the Oil Pollution Act of 1990 (“OPA”), which strengthened Section 311 of the CWA in
severa areas, including greater penalties, a restructured administrative penalty process, and
expanded requirementsin planning for oil spills. SeeO.P.A., Pub. L. 101-380, 104 Stat. 484 (1990).

I. NAVIGABLE WATERS

As athreshold issue, | must address the issue of whether the bodies of water cited in the
Complaint constitute “ navigable waters” within the meaning of the CWA. Under the CWA, “The
term‘ navigablewaters meansthe waters of the United States, including theterritorial seas.” CWA
8502(7). TheUnited States Supreme Court in United Statesv. River side Bayview Homes, noted that
“Congress chose to define the waters covered by the Act broadly,” and the Court determined that
the CWA’s“[D]efinition of ‘navigable waters' as ‘waters of the United States' makesiit clear that
theterm ‘navigable asusedinthe Actisof limitedimport.” 474 U.S. 121, 133 (1985) (unanimous
decision). TheCourt further determined that in adopting thisbroad definition of “ navigablewaters,”
“Congressevidently intended to repudiate limitsthat had been placed onfederal regulation by earlier
water pollution control statutes and to exercise its powers under the Commerce Clause to regulate
at | east some watersthat would not be deemed ‘ navigable’ under the classical understanding of that
term.” 1d.

In Riverside, the Court was presented with the question asto whether the CWA “[T]ogether
with certain regul ations promul gated under itsauthority by the Army Corpsof Engineers, authorizes
the Corps to require landowners to obtain permits from the Corps before discharging fill material
into wetlands adjacent to navigable bodies of water and their tributaries.” 1d. at 123. The Corpshad
issued regulationsdefining “* the waters of the United States’ to include not only actually navigable
waters but also tributaries of such waters, interstate waters and their tributaries, and non-navigable
intrastate waters whose use or misuse could affect interstate commerce.” 1d., citing 40 Fed. Reg.
31320(1975). TheCorpsfurther had construed the CWA to cover all freshwater wetlandsthat were
adjacent to other covered waters. Id. at 124. Riverside concerned a non-navigable wetland
consisting of 80 acres of low-lying marshland adjacent to Black Creek, which was a navigable
waterway. Id. at 131. In Riverside, the Court held that the Corps’ construction of “waters of the
United States’ as including adjacent wetlands was not unreasonable and therefore upheld that
regulation and the Corps assertion of jurisdiction in that case. Id. at 134. In particular, the
Riverside decision read, “We cannot say that the Corps conclusion that adjacent wetlands are
inseparably bound up withthe*waters’ of the United States—based asitison the Corps and EPA’s
technical expertise—isunreasonable.” Id. In Riverside, the Supreme Court expressly |eft open the
issue of CWA jurisdiction over isolated wetlands. Seeid. at 131 n.8.

Recently, the United States Supreme Court issued its decision in Solid Waste Agency of
Northern Cook County v. United States Army Corps of Engineers (“SWANCC”), 531 U.S. 159
(2001), which revisited some of the issues in Riverside. SWANCC invalidated the Corps
“Migratory Bird Rule,” which purportedly wasissued under theauthority of the CWA and attempted
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to “clarify” the Corps earlier definition of “waters of the United States’ by asserting jurisdiction
over intrastate waters

a. Which are or would be used as habitat by birds protected by
Migratory Bird Tresaties; or

b. Which are or would be used as habitat by other migratory birds
which cross state lines; or

c. Which are or would be used as habitat for endangered species; or
d. Usedtoirrigate crops sold in interstate commerce.

|d. at 163-64, citing 51 Fed. Reg. 41217 (1986).

In SWANCC, the Corps sought CWA jurisdiction over an abandoned sand and gravel pit
which included a scattering of permanent and seasonal ponds that were not wetlands and were not
adjacent to a body of open water. Id. at 162, 164, 167-68. The Court refused to grant Chevron?’
deference to the Corps Migratory Bird Rule's interpretation of “waters of the United States’
because its assertion of jurisdiction over non-navigable, isolated, intrastate wetlands would invoke
the outer limits of Congress' power over interstate commerce, impinging over states' traditional
power over intrastate land and water use. |d. at 172-73. Determining that Congressdid not clearly
authorize the jurisdiction over non-navigable, isolated, intrastate wetlands, the Court held that the
Migratory Bird Rul€' sclarification of “waters of the United States” wasaninvalid interpretation.2/
Id. at 174. Thus, the Court in SWANCC rejected the extension of itsholding in Riverside by refusing
to include under CWA jurisdiction the isolated, non-navigable, intrastate wetlands claimed by the
Migratory Bird Rule.

Several federal courts since SWANCC have emphasized that SWANCC' s holding islimited
to striking down the Migratory Bird Rulef’ In Headwaters, Inc. v. Talent Irrigation District, the

4 Chevron U.S_A., Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837, 842-43 (1984).

5/ Furthermore, the Court rejected the Corps” argument that
Congress acquiesced to the 1986 Migratory Bird Rule by its 1977
Amendments to the Clean Water Act. See SWANCC, supra, at 170.

8 See Headwaters, Inc. v. Talent Irrigation District, 243
F.3d 526, 533 (9% Cir. 2001) (intermittently flowing canal that
directly entered into a navigable body of water qualified as
“waters of the United States.”); United States v. Buday, 138 F.
Supp. 2d 1282, 1284-88 (D. Mont. 2001) (non-navigable tributary of
non-navigable tributary of a navigable-in-fact and interstate river
qualified as “waters of the United States.””); Aiello v. Town of
Brookhaven, 136 F. Supp. 2d 81, 86, 119 (E.D.N.Y. 2001) (pond and
stream are “waters of the United States” where pond was flowing
into well-defined stream, which was a tributary to a navigable-in-
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Ninth Circuit upheld the EPA’s determination that irrigation canals were “waters of the United
States” because they were connected astributariesto other “waters of the United States.” 243 F.3d
526, 533 (9th Cir. 2001). Theirrigation canals were connected to anumber of natural streams and
at least one lake. 1d. In Headwaters, the Ninth Circuit concluded that SWANCC' s holding was
limited to isolated bodies of water rather than connected bodies of water. Id. Although there were
claimsin Headwater sthat the canalswere cut off from other bodies of water at times by waste gates
and thustechnically isolated, the Ninth Circuit concluded, “ Even tributariesthat flow intermittently
are‘watersof the United States.”” Id. at 534.2/ | would note that tributaries by their very definition
arenot isolated bodies of water, as they must flow into another body of water in order to qualify as
atributary &’ In contrast, wetlands can either be connected to other bodies of water, asin Riverside,
or can beisolated, asin SWANCC.

Alsodistinguishing SWANCC, isthe District Court case United Statesv. Buday, 138 F. Supp.
2d 1282, 1284-88 (D. Mont. 2001). In Buday, the defendant was charged with committing
unauthorized discharges into navigable waters in violation of the CWA. Id. a 1284. The
watercourse at issuewas Fred Burr Creek, which was not navigable-in-fact. 1d. at 1288. However,
Fred Burr Creek wasfound to be atributary of a tributary to Clark Fork River, which wasfound to
be both navigable-in-fact and an interstate water. 1d. The Buday court concluded that “ Congress
intended the Clean Water Act to reach any surfacewater that contributesto awater that isnavigable-
in-fact.” 1d. a 1290. Clark Fork River did not become “navigable-in-fact” until 190 miles
downstream from the convergence of itstributary, Flint Creek, which wasfed by Fred Burr Creek.

fact lake even i1If the pond and stream were non-navigable); United
States v. Interstate General Company, 152 F. Supp. 2d 843, 847 (D.
Md. 2001) (refusing to extend SWANCC to exclude jurisdiction over
all waters not adjacent to a navigable-in-fact body of water); In
the Matter of Lawrence John Crescio, 111, 5-CWA-98-004, 2001 EPA
ALJ LEXIS 143, at *35-36 n.16 (EPA ALJ, May 17, 2001) (wetlands
adjacent to a tributary to a tributary of a navigable body of water
are “waters of the United States™). Cf. Rice v. Harken Oil
Exploration Co., 250 F.3d 264, 268-70 (5th Cir. 2001) (refusing to
classify groundwater and other subsurface bodies of water as
“navigable waters™).

7 Respondent’s post-hearing brief argues that the Headwaters
decision was premised on the requirement that the intermittent
tributary (the canal in that case) actually exchange water with the
adjacent body of water rather than merely flow into it. However,
the Ninth Circuit’s focus was on the fact that the canals were not
isolated and emphasized the connection of the canals to the
adjacent body of water. Headwaters, at 533-34.

8 A “tributary” is a “stream which contributes its flow to
a larger stream or other body of water.” Headwaters, at 533,
quoting, RANDOM HOUSE COLLEGE DICTIONARY 1402 (rev. ed. 1980).
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Id. at 1283. At that point, Clark Fork River had crossed the Montana state border and thus had
become an interstate body of water. 1d. The Buday court noted that Fred Burr Creek was 15-20
mileslong and flowed into Flint Creek (another intrastate body of water), which was 30 mileslong.
Id. at 1291. Relying on Riverside, the Buday court concluded that “[T]ributaries that are distant
from but connected to navigable waters are ecologically capable of undermining the quality of the
navigable water.” Id. It added, “The water quality of tributaries like Fred Burr Creek, distant
though the tributaries may be from navigable streams, is vital to the quality of navigable waters.
Therefore, Congress must haveintended toreachthem.” Id. at 1291-92. In closing, the Buday court
explained CWA jurisdiction by stating, “ There is no limitation on federal jurisdiction over open
waters that flow into interstate waters or waters that are navigable-in-fact.” 1d. at 1295 (emphasis
inoriginal). Therefore, atributary of atributary of anavigable-in-fact or interstate waterway is part
of the “waters of the United States.” Seeid. at 1291-92.

TheDistrict Court in United Statesv. Inter state General Company similarly read SWANCC
as having a narrow holding. 152 F. Supp. 2d 843, 847 (D. Md. 2001). In Interstate General
Company, the District Court refused to invalidate the Corps’ assertion of CWA jurisdiction over
wetlands adj acent to the headwaters of non-navigabl e creekswherethe headwaterswereintermittent
streams and drainage ditches averaging two feet in width and approximately two feet in depth. Id.
at 844. In addition, the headwaters were more than ten miles from the Chesapeake Bay and more
than six miles from the Potomac River. Id. The Government had argued that the headwaters,
through a series of culverts and creeks, ultimately flowed into the Potomac River. 1d. The
defendants pled guilty to the CWA charge. Id. at 845.2 Thedefendants subsequently sought aWrit
of Error Coram Nobis after the Supreme Court issued itsdecision in SWANCC. The District Court
refused to read SWANCC broadly as limiting CWA jurisdiction to only (1) traditionally defined
navigable waters and (2) wetlands and other waters immediately adjacent to navigable waters. Id.
at 846. It interpreted SWANCC as having the limited holding of invalidating the Migratory Bird
Rule. Id. a 847. The District Court refused to extend SWANCC so as to invaidate the
Government’s primary theory: “the adjacent/abutting land theory of tributaries impacting on
navigable waters.” Id. at 847. The District Court denied the Writ of Error. 1d. at 847, 849.

Finally, an EPA Administrative Law Judge (“ALJ’) has held that wetlands adjacent to a
network of tributaries (specifically, wetlands adjacent to a tributary to a tributary to navigable
waters) did qualify as “waters of the United States.” See In the Matter of Lawrence John Crescio,
I11, 5-CWA-98-004, 2001 EPA ALJLEXIS 143, at *35-36 n.16 (EPA ALJ, May 17, 2001).

¥  The guilty plea was made after the Fourth Circuit ordered
a new trial for the petitioners in part due to the trial judge’s
instruction to the jury that “[W]aters of the United States
included adjacent wetlands “even without a direct or indirect
surface connection to other waters of the United States.’” See
United States v. Wilson, 133 F.3d 251, 258 (4th Cir. 1997)
(emphasis in original). The interpretation of jurisdiction in that
jury instruction would have expanded federal jJurisdiction over
isolated, non-navigable wetlands.
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Navigable Waters asto the Oil Discharge Regulation

Inthe casebeforeme, the EPA’ sComplaint alleges, “ The gully, theunnamed creek and Five
MileCreek” are* navigablewaters’ and “watersof the United States’ withinthe meaning of Section
502(7) of the CWA. See Compl. § 24. Count Il of the Complaint charges Respondent with
discharging oil into navigable waters in violation of Section 311(b)(6)(A)(i) of the CWA. The
implementing regulations as to oil discharges define “ navigable waters’ asfollows:

Navigable Waters means the waters of the United States,
including the territorial seas. The term includes:
(a) All watersthat are currently used, were used in the past,
or may be susceptible to use in interstate or foreign commerce,
including all waters that are subject to the ebb and flow of the tide;
(b) Interstate waters, including interstate wetlands;
(c) All other waters such asintrastate lakes, rivers, streams
(including intermittent streams), mudflats, sandflats, and
wetlands, the use, degradation, or destruction of which would
affect or could affect interstate or foreign commerce including
any such waters:

(1) That are or could be used by interstate or foreign travelers
for recreational or other purposes,

(2) From which fish or shellfish are or could be taken and
sold in interstate or foreign commerce;

(3) That are used or could be used for industrial purposes
by industries in interstate commerce;
(d) All impoundments of waters otherwise defined as navigable
waters under this section;
(e) Tributaries of watersidentified in paragraphs (a) through (d)
of this section, including adjacent wetlands, and
() Wetlands adjacent to waters identified in paragraphs (a) through (€)
of thissection . . ..

40 C.F.R. 8110.1 (1997). In the above-cited regulation, subsection (€), concerning tributaries, is
particularly relevant. A “tributary” isa“streamwhich contributesitsflow to alarger stream or other
body of water.” Headwaters, at 533, quoting, RANDOM HOUSE COLLEGE DICTIONARY 1402 (rev.
ed. 1980).

The following factsin the case at hand show that the incise channel, the discharge stream,
the Unnamed Creek, Blue Draw, Five Mile Creek, and Boysen Reservoir are “navigable waters’
within the context of the CWA and its implementing regulations as to oil discharges. First, a
description of the Facility’s operations is necessary. As part of the oil production process at the
Facility, large quantities of water mixed with oil are produced. Tr. at 151 (Nakad). Produced oil,
water, and gas are separated in tanks by gravity, heat, and emulsion breaking chemicals. Stip. Ex.
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43. Initially, thewater and oil are separated utilizing a heater treater and vertical treater. Tr. at 152
(Nakad). The separated ail is stored in tank batteries, which are located uphill from the incise
channel, the discharge stream, and the Unnamed Creek. See Stip. Ex. 1. Map; Compl. Ex. 21:
Video. Qil remaining mixed with the produced water is piped downgradient into two large
discharge pits (or “skimming pits’) used by the Facility. Tr. at 248-49 (Harrison), 631 (Calvert);
Stip. Ex. 43. Oil, which islighter than water, risesto the top of the pits, whereit is to be removed
by skimming or vacuuming by the Facility operator. Tr. at 180 (Nakad); Stip. Ex. 1. SPCC Plan.
The water, which is heavier than ail, is discharged from the pits through T-siphons. See Stip. Exs.
2 and 7 (photo logs); Compl. Ex. 21: Video. The upper pit discharges into the lower pit, and any
remaining oil isto be removed prior to discharge of the produced water through an outfall point.
See Stip. Exs. 2, 7 (photo logs); Stip. Ex. 43; Compl. Ex. 21. The outfall point is a pipe that
discharges into the discharge stream. Seeid.

At thetop of hilly terrain, there are several tank batteries, on leases# 7746, 7747, and 7749.
See Stip. Ex. 1: SPCC Plan—Map; Stip. Exs. 2 and 7; Compl. Ex. 21: Video. The 5,000 barrel slop
oil tank isone of thetankson lease# 7749. Seeid. Downhill from thetank batterieson leases 7747
and 7749 are the two large discharge pits. Seeid. Produced water is discharged out of the large
discharge pits pursuant to NPDES permit # WY -0000469. See Stip. Ex. 43. That permit authorizes
the discharge of produced water from the Facility through an outfall point to the receiving waters
designated as. “Blue Draw via unnamed drainage” (a.k.a. the discharge stream and the Unnamed
Creek). See Joint Stipulations, Fact 1 14; Stip. Ex. 1: SPCC Plan; Stip. Ex. 43; Tr. at 178 (Nakad),
431 (Aragon). Discharges at other locations are not authorized by the permit. See Stip. Ex. 43, at
5. TheFacility’sNPDES permit prohibitseither of thefollowing: (a) a10 mg per liter concentration
of ail in the receiving waters and (b) a visible sheen in the receiving water or its shorelines. Stip.
Ex.43; Tr. at 368-69 (Y ates). Thedischarge stream and the Unnamed Creek arethe same* unnamed
drainage” asdescribed inthe Facility’ sdischarge permit. Joint Stipulations, Fact 14; Stip. Ex. 43.

Atthispoint, | find it helpful to describe some additional people familiar with the Facility’s
characteristicsand with the matters charged in the Complaint. Don Aragon isthe executivedirector
of the Wind River Environmental Commission for the Shoshoni and Arapahoe tribes, and he has
held that post for ten (10) years. Tr. at 407 (Aragon). Jerry Goedert isacontract employee for the
EPA through URS Operating Services, where heis aproject manager. Tr. at 494 (Goedert); Stip.
Ex. 21. Mr. Goedert’ sresponsibilitiesinclude emergency responses and site assessmentsincluding
those pertainingto oil spills. Tr. at 494-97 (Goedert); Stip. Ex. 21. Steven Hawthorneisan onscene
coordinator for the EPA’sRegion VIII. Tr. at 442 (Hawthorne). Mr. Hawthorne' sresponsibilities
include monitoring oil spills and responding to oil spills, which include clean-up oversight. Tr. at
443-44 (Hawthorne). Finally, Lynn Harrison is currently employed by the Wind River
Environmental Quality Commision. Tr. at 243 (Harrison). Prior to that, she was an environmental
protection specialist for the BLM for 13 years. Tr. at 243-44 (Harrison). While working for the
BLM, Ms. Harrison wasresponsiblefor permitting of oil and gas operations and for monitoring and
compliance of those operations. Tr. at 244 (Harrison).

TheFacility islocated in an areaof rough terrain which ishighly susceptibleto erosion. Tr.
at 408-09 (Aragon). TheFacility periodically experiencesflash floods, cloudbursts, and snowmelts.
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Tr. at 175 (Nakad), 408 (Aragon), 475 (Hawthorne); Stip. Ex. 2 (report). The Facility is situated
withinanatural drainage system consisting of gullies, natural contoursintheland, and alargeincise
channel, which have been naturally created by rainfall and other precipitation. Tr. at 84 (Nakad),
202 (Litchford), 213 (Litchford), 227-28 (Litchford), 681-84 (Calvert), 715-16 (Calvert); Stip. Ex.
8 at 1. Proceeding downhill from the 5,000 barrel slop oil tank, there are gullies and natural
contoursin the land that lead to alarge incise channel. See Stip. Ex. 2 (photo log); Complainant’s
Exhibit 21: Videotape. Theincisechannel hasbeen formed by erosion and rain runoff over aperiod
of twotothreeyears. Tr. at 84 (Nakad), 103 (Nakad), 715-16 (Calvert). Theincise channel, which
is paralel to the discharge pits, is three to five (3-5) feet away from the discharge pits at some
points. See Stip. Exs. 2, 7 (photo logs); Compl. Ex. 21: Video. The natural drainage system,
including theincise channel, is comprised of intermittently flowing water, including natural water
seeps. Tr. 176 (Nakad), 409 (Aragon), 544 (Goedert); Stip. Ex. 2. Theincise channel rangesfrom
onetofive (1-5) feet in depth and isat least two (2) feet wide. See Compl. Ex. 21: Video; Stip. EXs.
2, 7, and 8 (photo logs); Tr. at 176 (Nakad). Theincise channel is awell-defined water pathway.
Tr. a 213 (Litchford). The incise channel carries a large volume of water when there is
precipitation. Stip. Exs. 2 and 7; Tr. at 692-95 (Calvert).

Watersfrom the natural drainage system, including theincise channel, bypassthe discharge
pits and bypass the outfall point of the lower discharge pit. See Compl. Ex. 21: Video; Stip. EX. 2,
7, and 8 (photo logs). Theincise channel then converges with the discharge stream about 30 yards
downstream from the outfall point. See Tr. at 84 (Nakad), 94-95 (Nakad), 177 (Nakad), 191
(Nakad); 212 (Litchford); Stip. Exs. 2, 7, and 8 (photologs); Compl. Ex. 21: Video. Thisconfluence
of the discharge stream and the incise channel forms a creek which is referred to herein as the
“Unnamed Creek.” During heavy rains, water flows through the incise channel and into the
Unnamed Creek. Tr. at 236 (Litchford), 238 (Litchford).

From the Facility’s outfall point to the convergence which forms the Unnamed Creek
(approximately 30 yards in length) is the discharge stream. The discharge stream consists of a
combination of produced watersfromthedischarge pits, water seeps, and theoccasional rainfall and
other precipitation. Tr. at 544 (Goedert); Stip. Ex. 2. The discharge stream is an intermittently
flowing stream, whose flow depends on produced water and occasionally rainwater and water seeps.
Tr. at 83 (Nakad), 293 (Harrison), 451 (Hawthorne), 503 (Goedert), 543 (Goedert), and 692-93
(Calvert). Thedischarge stream usually had water flowinginit up until at least theend of May 1998
and primarily had carried “produced water” released pursuant to the Facility’sNPDES permit. Tr.
at 692-94 (Calvert); Stip. Ex. 29. Respondent claims that, during the time the Facility was
producing ail, it discharged up to 1.2 million gallons of water per day into the discharge stream and
the Unnamed Creek. See Resp. Post-Hrg. Response Br. at 6. From just onewell onlease #7749 for
the month of May 1998, Respondent produced more than 2.9 million gallons (69,447 barrels) of
water for eventual discharge and during May 1998 over 14 million gallons (346,158 barrels) of
water were produced on lease #7749. See Stip. Ex. 29. The discharge stream, after it converges
with the incise channel to form the Unnamed Creek, flows through Blue Draw before eventually
reaching Five Mile Creek. SeeTr. at 409-11 (Aragon). Blue Draw isacanyon and acatchment for
several discharge streamsfed mainly by produced water from several oil fields, and it isatributary
of Five Mile Creek. Tr. at 211-12 (Litchford), 411 (Aragon).
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The Unnamed Creek consists of acombination of produced waters, water seeps, and water
from precipitation. Tr. at 203 (Litchford), 213 (Litchford), 407-09 (Aragon), 417 (Aragon), 544
(Goedert), 692-93 (Calvert); Stip. Ex. 2. Water is present in the Unnamed Creek even when the
Facility is not discharging produced water through the outfall point and at various times the
Unnamed Creek carriesalargevolume of water. Tr. at 177 (Nakad), 503 (Goedert). The Unnamed
Creek eventually flows at intermittent times through Blue Draw and into Five Mile Creek, which
is approximately one mile south of the outfall point, and isatributary to Five Mile Creek. Tr. at 83
(Nakad), 94 (Nakad), 103 (Nakad), 212 (Litchford), 227 (Litchford), 409-11 (Aragon), and 693
(Calvert); Stip. Ex. 8. Five Mile Creek flows into Boysen Reservoir. Tr. at 83 (Nakad), 409-10
(Aragon). The Facility’s outfall point is no more than 25 miles away from the dam in Boysen
Reservoir. Tr. at 410 (Aragon).

Respondent does not dispute that Boysen Reservoir isanavigablewater in the context of the
CWA ¥ |nstead, Respondent focuses on whether the gullies, the incise channel, the discharge
stream, and the Unnamed Creek are “navigable waters.” See Resp. Post-Hrg. Br. at 15; Tr. at 45
(Fognani). Boysen Reservoir (with its dam) is alarge body of water that stores the water for the
Wind River Reservation and provides drinking water for the two towns of Thermopolis, Wyoming
and Worland, Wyoming. Tr. at 410 (Aragon). Boysen Reservoir is also used for recreational
activities, including fishing. Id. A body of water is“navigable” within the traditional sense of the
word if it is either “navigable-in-fact” or susceptible to being made navigable-in-fact. See United
Satesv. Appalachian Elec. Power Co., 311 U.S. 377, 407-08 (1940) (the landmark case), cited in
SWANCC, at 172. | find that Boysen Reservoir is a“navigable water” within the meaning of the
CWA 1Y Such alarge body of water clearly islarge enough to afford the passage of at least some

19 In contrast, Respondent characterizes Five Mile Creek as
an “arguable navigable water.” See Stip. EXx. 42; Resp. Post-Hrg.
Response Br. at 5.

171 also would take official notice of the facts cited in
the case, Environmental Defense Fund, Inc. v. Andrus. 596 F.2d
848, 849-51 (9th Cir. 1979) (per curiam), affirming in part and
reversing in part, 420 F. Supp. 1037 (D. Mont. 1976). The Rules of
Practice allow an ALJ to take official notice of “[A]lny matter
which can be judicially noticed in the Federal courts and of other
facts within the specialized knowledge and experience of the
Agency.” 40 C.F.R. 8§ 22.22(F) (1999). Federal Rule of Evidence
201 governs Judicial Notice of Adjudicative Facts. “A judicially
noticed fact must be one not subject to reasonable dispute in that
it 1s either (1) generally known within the territorial
jurisdiction of the trial court or (2) capable of accurate and
ready determination by resort to sources whose accuracy cannot
reasonably be questioned.” FRE 201(b). Adjudicative fTacts
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small boats or other waterborne crafts.22/ Even assuming arguendo that Boysen Reservoir were not
navigable-in-fact, it would still at |east be susceptible to being made navigable-in-fact.

Respondent challenges the status of the incise channel, the discharge stream, and the
Unnamed Creek as “waters of the United States’ and “ navigable waters’ in part because they are
intermittently flowing, human-made bodies of water. Inaddition, Respondent claimsthat therewas
no water running in these bodies at the time of the oil spill. In the alternative, Respondent argues
that the only water flowing in those bodieswasthe result of itswater pump employed initscleanup
operations. Additionally, Respondent suggests that a network of tributaries does not qualify as

established in prior cases are sources whose accuracy cannot
reasonably be questioned. See United States v. Alvarado, 519 F.2d
1133, 1135 (5th Cir. 1975)(per curiam), cert. denied, 424 U.S. 911
(1976). See also Central Green Co. v. U.S., 531 U.S. 425, 432-34
(2001) (The Supreme Court took judicial notice of the geographical
aspects of a water basin, citing in part, facts in one of i1ts prior
cases concerning the same water basin). Under FRE 201, judicial
notice may be taken “[A]Jt any stage of the proceeding.” FRE
201(F).

The Boysen Reservoir of Wyoming described in Environmental
Defense Fund v. Andrus is the same Boysen Reservoir as iIn the case
before me. See 596 F.2d at 849-51 (9th Cir.) and 420 F. Supp at
1040 (D. Mont.). The immense size of Boysen Reservoir, having a
capacity of 952,400 acre feet of water, id. at 850, speaks to its
navigability. Boysen Reservoir is also on the Wind River, which is
a tributary to the Bighorn and Yellowstone Rivers. Id.
Yellowstone River 1s an interstate body of water, as it flows
eastward from Yellowstone National Park across southern Montana to
join the Missouri River at the Montana-North Dakota border. Id.
Additionally, Boysen Reservoir has been traditionally regulated by
the Federal Government by laws including the Flood Control Act of
1944. 1d. at 850-51.

Nevertheless, under the Rules of Practice, “Opposing parties
shall be given adequate opportunity to show that such facts are
erroneously noticed.” 40 C.F.R. 8 22.22(f). However, as neither
party briefed the Environmental Defense Fund v. Andrus case and the
parties have not as of yet been notified that its facts would be
officially noticed, I do not rely on 1i1ts facts in making my
determination of navigability.

12/ See Aiello v. Town of Brookhaven, supra, at 119, providing
the classical definition of “navigable,” which is “[a]Jdmitting of
being navigated, affording passage for ships or boats,” quoting the
OXFORD ENGLISH DICTIONARY, vol. X, at 258 (2d ed. 1989).
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“waters of the United States.” However, even if | were to assume arguendo that Respondent’s
factual assertions are true, this does not defeat the EPA’ s jurisdiction under the CWA and the ail
discharge regulations.

Cases both before and after SWANCC establish that intermittently flowing, human-made
tributaries are “waters of the United States.” The Tenth Circuit, the circuit in which this matter
arises, held in Quivira Mining Company v. United States Environmental Protection Agency, that a
non-navigable creek and a non-navigable arroyo which were connected by surface water to
navigable streams during times of heavy rainfall are “waters of the United States.” 765 F.2d 126,
129-30 (10th Cir. 1985), cert. denied, 474 U.S. 1055 (1986). In United States v. Texas Pipe Line
Company, an oil pollution case, the Tenth Circuit upheld CWA jurisdiction over a watercourse
whichwasan unnamed tributary to Caney Creek, which emptiedinto Clear Boggy Creek, whichwas
atributary to the Red River. 611 F.2d 345 (10th Cir. 1979). Significantly, the Tenth Circuit in
Texas Pipe Line noted, “1t makes no difference that a stream was or was not at the time of the spill
discharging water continuously into a river navigable in the traditional sense.” 1d. at 347. The
Eleventh Circuit, in United States v. Eidson, held that an intermittently flowing human-made
drainage ditch connecting into adrainage canal, which emptied into Picnic Island Creek, which was
atributary to TampaBay, was a*“water of the United States.” 108 F.3d 1336, 1342-43 (11th Cir.),
cert. denied, 522 U.S. 899, 1004 (1997). Eidson follows Riverside's focus on whether a body of
water can cause ecol ogical damage, stating, “[A]slong asthetributary would flow into thenavigable
body of water ‘ during significant rainfall,” it is capable of spreading environmental damage and is
thus a ‘water of the United States' under the Act.” 1d., citing to Quivira.

Perhaps one of the more significant CWA tributary casesis the Sixth Circuit case, United
Satesv. Ashland Oil & Transportation Company, 504 F.2d 1317 (6th Cir. 1974). In Ashland Qil,
the company was indicted for failure to immediately report an oil spill into Little Cypress Creek,
which flowed into the Pond River, which flowed into the Green River, which was navigabl e-in-fact.
Id. at 1320, 1325-28. In Ashland, the Court held that to establish a violation of the CWA it is
enough to show that the defendant discharged pollutants into a tributary that is a “water of the
United States’ and that there was no threshold requirement to prove that the pollutant actually
reached and polluted a navigableriver. Id. at 1329. Asto Congress power to use its interstate
commerce powers to control water pollution, the Sixth Circuit declared,

It would, of course, make a mockery of those powersif its
authority to control pollution was limited to the bed of the
navigable stream itself. The tributaries which join to form
the river could then be used as open sewers asfar as
federal regulation was concerned. The navigable part of
the river could become a mere conduit for upstream waste.

Id. at 1326. The Court added, “Pollution control of navigable streams can only be exercised by
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controlling pollution of their tributaries.” Id. at 1327.%/

The CWA providesjurisdiction over human-made bodies of water. In Eidson, the Eleventh
Circuit held that an intermittently flowing stormwater runoff system constituted “waters of the
United States.” Eidson, supra, at 1342-43. Eidson explained, “There is no reason to suspect that
Congressintended toregulate only the natural tributariesof navigablewaters. Pollutantsareequally
harmful to this country’ swater quality whether they travel along man-made or natural routes.” Id.
at 1342. The Ninth Circuit has also upheld CWA jurisdiction over human-made bodies of water.
See Headwaters, at 533 (upholding CWA jurisdiction over an intermittently flowing human-made
canal); Leslie Salt Co. v. United States, 896 F.2d 354, 359-61 (9th Cir. 1990), cert. denied, 498 U.S.
1126 (1991) (upholding jurisdiction over human-made, seasonal ponds that were dry most of the
year). Furthermore, it follows that it makes no difference what the source of the water is, whether
itisall “produced waters’ (waters used in the oil production process), water from a pumper truck,
precipitation, or any combination thereof. Asto Section 311 of the CWA, Congressintended it to
reach all “waters of the United States” and did not impose a limitation on jurisdiction due to the
purpose of the water. See CWA § 311(b)(1).2¢/

Asfor the post-SWANCC cases, those having facts similar to the case before me generally
reinforcethe casescited above. TheNinth Circuit in Headwaters concluded, “ The Clean Water Act

13/ Other cases upholding CWA navigable waters jurisdiction
over non-navigable tributaries of navigable waters: Driscoll v.
Adams, 181 F.3d 1285, 1291 (11th Cir. 1999), cert. denied, 529 U.S.
1108 (2000) (upholding CWA jurisdiction over a “small-volume stream
that flows only intermittently”); United States v. TGR Corp., 171
F.3d 762, 765 (2d. Cir. 1999) (upholding CWA jurisdiction over a
tributary to a navigable water).

14/ | also observe that the EPA’s oil discharge regulation
defining “navigable waters” asserts jurisdiction over:

(c) . . . iIntrastate lakes, rivers, streams
(including iIntermittent streams) . . . the
use, degradation, or destruction of which
would affect or could affect interstate or
foreign commerce including any such waters:

(3) That are used or could be used for
industrial purposes by industries in
interstate commerce . .

40 C.F.R. 110.1 (1997). In the case before me, the discharge
stream, the Unnamed Creek, and Blue Draw are all used for the
discharge of produced water employed in the production of oil to be
sold iIn Interstate commerce. See Stip. Exs. 29 and 43; Compl. EX.
21; Tr. at 358-59 (Yates), 411 (Aragon), 659-60 (Calvert).
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isconcerned with the pollution of tributaries aswell aswith the pollution of navigable streams, and
‘it isincontestable that substantial pollution of one not only may but very probably will affect the
other.”” Headwaters, at 534 (quoting Ashland). In Buday, supra, the district court for Montana
concluded that distance was not a factor as to whether atributary to a tributary of a navigable or
interstate water constitutes“waters of the United States.” Buday, at 1288-90. Admittedly, thefacts
in Buday do not involveintermittently flowing tributariesbut that court makesnoindication that this
would have changed its holding. Seeid. at 1283.

Respondent placesmuch emphasison arecent Fifth Circuit case, Ricev. Harken Exploration
Company, 250 F.3d 265 (5th Cir. 2001).2%/ In Rice, which was an OPA caseinvolving pollution of
“navigable waters,” the Fifth Circuit determined that the term * navigable waters’ in the OPA and
the CWA have the same meaning. Id. at 267-68. Rice involved discharges of oil and other
pollutants into Big Creek, which was a seasonal creek that often had no running water and when
water did flow all of it was underground. Id. at 270. Its waters, which | again note were
underground, fed into the Canadian River, which was admitted to be anavigable water. Id. at 271-
72. The Rice decision focused on the Fifth Circuit’s case law which has held that groundwater
pollution by itself was not intended to have been regul ated by the CWA (and by extensionthe OPA).
Id. at 269-70. The court in Rice concluded that the CWA was not intended to have regulated
groundwater at al. Id. at 271. In Rice,

there [was] no evidence of any oil discharge directly into
Big Creek or any other intermittent creek containing

above ground water on the ranch; only that there were ail
discharges into the ground, some part of which may have,
over some undetermined period of time, seeped through the
ground into ground water and thence into Big Creek or
other intermittent creek (either as an underground or surface
body of water).

Id. Under Rice, underground, intermittent streams do not qualify as “ navigable waters.”

In contrast to the factsin Rice, the dischargesin the case before me are directly into surface
waterways rather than underground waterways. Tr. at 267 (Harrison), 415-18 (Aragon), 450-52
(Hawthorne), 474-75 (Hawthorne), 515 (Goedert), 664-65 (Calvert), 692 (Cal vert), 733-34 (Calvert).
The Unnamed Creek has natural water seeps in addition to any produced water that may enter it.
Tr. at 409 (Aragon), 544 (Goedert); Stip. Ex. 2. Natural water seeps and rainfall also create flows
of water in the incise channel, which joins with the discharge stream to form the Unnamed Creek.
Tr. at 103 (Nakad), 409 (Aragon), 715-16 (Calvert). Furthermore, water was flowing in theincise

1 First, | observe that the case before me arises within the
jurisdiction of the Tenth Circuit.
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channel and in the Unnamed Creek at times during the oil spill &/ Additionally, water wasflowing
in the natural drainage system, including the incise channel, near the discharge pits. Tr. at 736
(Calvert). Atthetime of the il discharge, rainwater and water seeps were present in the Unnamed
Creek. Tr. at 293 (Harrison), 417-18 (Aragon), 451-53 (Hawthorne), 503-04 (Goedert), 543
(Goedert). Inaddition, water was flowing under the T-siphon dam and towards Five Mile Creek at
the time of the oil discharge. Tr. at 536 (Goedert); Stip. Ex. 2: Black and White Photo # 1.
Rainwater came into contact with the spilled oil in the Unnamed Creek when the lower dam, the T-
siphon dam, washed out during heavy rains. Tr. at 692 (Calvert).

| find that the non-navigable incise channel and Unnamed Creek, which are part of the
network of tributariesflowinginto the navigable-in-fact Boysen Reservoir, are“ watersof theUnited
States” and thus “navigable waters’ within the context of the CWA and its implementing oil
dischargeregulations. Specifically, | find thefollowing bodies of water to be “waters of the United
States” and thus“ navigablewaters’ under the CWA and the oil dischargeregulations:. (1) theincise
channel, whichisatributary to (2) the Unnamed Creek, whichisatributary to (2) Blue Draw, which
is as a tributary to (3) Five Mile Creek, which is a tributary to (4) Boysen Reservoir, which is
navigable-in-fact.2Z In addition, the discharge stream, which isatributary to the Unnamed Creek,

&/ Even if water were not flowing at the time of the oil
discharge to connect the Unnamed Creek and the incise channel to
the network of tributaries that connect to Boysen Reservoir, there
would still be CWA jurisdiction. See Texas Pipe Line Co., supra,
at 347. In Texas Pipe Line, the Tenth Circuit upheld CWA
jurisdiction over a stream which was a tributary to a tributary to
a tributary to a navigable river, although there was only a small
amount of water iIn the stream at the time of the oil discharge.
Id. The court held that as the stream would flow to the river
during significant rainfall, it did not matter whether that stream
was or was not at the time of the oil spill discharging water
continuously iInto a river navigable 1in the traditional sense. Id.

17 However, as to the status of the small gullies and small
natural land contours in the immediate vicinity of the 5,000 barrel
slop oil tank, they appear to carry only an insignificant amount of
water. See Stip. Exs. 2, 7, and 8 (photo logs); Compl. Ex. 21:
Video. These small gullies appear to be rather shallow and narrow.
See id. Additionally, they also do not appear to be part of the
“established” drainage system claimed by one of Respondent’s
witnesses to be “waters of the United States.” See Tr. at 202
(Litchford). There i1s no substantial indication that Congress
would intend such insignificant waterbodies to qualify as waters of
the United States. Otherwise, virtually any minor gullies and land
contours upgradient of an open body of water would qualify as
“waters of the United States.” 1 read the term “tributary” within
the regulation as referring to a more substantial waterway than the
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Additionally, as| read the EPA’ s oil discharge regulation concerning tributaries, which are
connected bodies of water rather than isolated bodies of water, | conclude that such regulation
should be accorded administrative deference. See Chevron v. NRDC, supra. In contrast to
SWANCC, the EPA’ sregul ation concerning tributaries does not attempt to assumejurisdiction over
isolated bodies of water having no connection whatsoever to anavigable body of water. TheEPA’s
oil discharge regulation’s subsection clarifying “navigable waters’ to include non-navigable
tributariesto “ navigable waters’ does provide aclear connection (or nexus) between non-navigable
bodies of water and navigable bodies of water. As opposed to the isolated wetlands in SWANCC,
this network of tributaries does provide a significant nexus to a navigable-in-fact water. Asthere
IS no comparable impingement of States' rights, the EPA’s interpretation is entitled to deference
under Chevron v. NRDC asit wasin Riverside. See Riverside, supra, at 134. As an observation,
| would add that Respondent’ s Facility, which includes the Unnamed Creek, the discharge stream,
and the incise channel ¢/ is on federally owned property on an Indian Reservation. See Stip. Ex.
40. The potential impingement of States' rightsis negligiblein this case.l?”

Navigable Waters Within the Meaning of the SPCC Regulations

Count | of the Complaint charges Respondent with failure to implement a Spill Prevention
Control and Countermeasure (“SPCC”) Plan in accordance with the requirements of the SPCC
regulation at 40 C.F.R. 8112.7 (1997-99), which was promulgated pursuant to Section 311 of the
CWA. The definition of “navigable waters” within the context of the Oil Pollution Prevention
regulations, which includes SPCC Plans, is as follows:

The term navigable waters of the United States means navigable
waters as defined in section 502(7) of the FWPCA, and includes:

(1) All navigable waters of the United States, as defined in judicial
decisions prior to passage of the 1972 Amendments to the FWPCA

very small gullies and small natural land contours within the
immediate vicinity of the 5,000 barrel tank. In contrast, the
incise channel is one to five feet deep and at least a few feet
wide and carries a large volume of water during heavy
precipitation. See Compl. Ex. 21: Video; Stip. Exs. 2, 7, and 8
(photo logs).

18/ See Stip. Ex. 1: SPCC Plan.

1% Moreover, the recent acts of terrorism, including bio-
terrorism readily illustrate the necessary role of the Federal
Government In events that occur locally. Interpretation of the
term “waters of the United States” should be informed by such role.
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(Pub. L. 92-500), and tributaries of such waters;

(2) Interstate waters;

(3) Intrastate lakes, rivers, and streams which are utilized by
interstate travelers for recreational or other purposes; and

(4) Intrastate lakes, rivers, and streams from which fish or shellfish
are taken and sold in interstate commerce.

40C.F.R. 81122

The SPCC definition of “navigable waters’ appears slightly narrower than that in the oil
discharge regulations as to some waters.2% For instance, the SPCC definition fails to expressly
assume jurisdiction over wetlands. Compare 40 C.F.R. 8 110.1. It also fails to expressly assume
jurisdiction over tributaries to non-traditionally defined waters and fails to expressly assume
jurisdiction over tributaries to interstate waters. Nevertheless, a straight-forward reading of
subsection (1) of the above-cited regulation grants jurisdiction to the EPA over non-navigable
tributariesto navigable-in-fact waters. Thetraditional, pre-1972 definition of “navigable” includes
watersthat are either “navigable-in-fact” or readily susceptibleto being made so. See Appalachian
Electric Power Co., supra, at 407-08 (1940) (the landmark case), cited in SWANCC, at 172. Itis
significant that subsection (1) of theregulation doesnot place anavigability or other traditional limit
on the tributaries of traditionally-defined waters of the United States. The regulation could have
easily limited federal jurisdiction to only those waters that were traditionally defined as*“ navigable
waters.” Thus, | conclude that the SPCC regulations at 40 C.F.R. Part 112 confer jurisdiction over
non-navigable tributaries to navigable-in-fact waters. As with the Oil Discharge regulation, the
incise channel, the discharge stream, the Unnamed Creek, Blue Draw, and Five Mile Creek are
“waters of the United States’ asthey are tributaries to the navigable-in-fact Boysen Reservair.

Additionally, as with the Oil Discharge regulations, the SPCC regulation’s subsection
defining non-navigable tributaries as “navigable waters’ is entitled to administrative deference
pursuant to Chevron v. NRDC. In contrast to the isolated bodies of water and the Migratory Bird
Rulein SWANCC, there isasignificant nexus between non-navigabl e tributariesin the case before
me and the navigable-in-fact Boysen Reservoir to which the tributaries connect. In Riverside, the
Supreme Court deferred to the Corps’ expertise in determining the ecological nexus between non-
navigabl e bodies of water and traditionally-defined navigable waters (which includes navigable-in-
fact and susceptible-to-being-made-navigable bodies of water). Riverside, at 134. Applying such
deference, it islogical for the EPA to assume CWA jurisdiction over this network of tributaries

20/ Alternatively, the SPCC regulation’s definition of
“navigable waters” could be read as broadly as the regulatory
definition of “navigable waters” in 40 C.F.R. Part 110, as it
begins the definition by reference to Section 502(7) of the CWA and
then iIncludes the narrower subsections. See 40 C.F.R. § 112.2.
Under such alternative interpretation, the incise channel, the
discharge stream, and the Unnamed Creek would still meet the
definition of “navigable waters.”
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which connect to the navigable-in-fact Boysen Reservoir.

[I. COUNT I: THE SPCC VIOLATION
SPCC Jurisdiction Over Respondent’s Facility

Count | of EPA’s Complaint charges Respondent with failure to implement an SPCC Plan
at its Facility in accordance with the Oil SPCC regulations set forth at 40 C.F.R. 8§ 112.7. Compl.
1136. Count | further allegesthat failureto implement the SPCC Plan in accordance with 40 C.F.R.
§112.7 congtitutesaviolation of 40 C.F.R. 8§ 112.3 and Section 311(b)(6)(A)(ii) of the CWA, which
is part of the civil administrative penalty provision for Section 311 of the CWA. 1d. 1 37.

Section 311(j)(1)(C) of the CWA directsthe President, inter alia, to establish*[P]rocedures,
methods, and equipment and other requirements for equipment to prevent discharges of oil and
hazardous substancesfrom vessel sand from onshorefacilitiesand offshorefacilities, and to contain
such discharges....” Additionally, Section 311(j)(5)(A) providesthat “[t]he President shall issue
regulations which require an owner or operator of atank vessel or facility . . . to prepare and submit
to the President aplan for responding, to the maximum extent practicabl e, to aworst case discharge,
and to a substantial threat of such a discharge, of oil or a hazardous substance.” The facilities
mentioned include “[a]n onshorefacility that, because of itslocation, could reasonably be expected
to cause substantial harm to the environment by discharging into or on the navigable waters,
adjoining shorelines, or the exclusive economic zone.” CWA 8§ 311(j)(5)(B)(iii). Pursuant to
Section 311(j) of the CWA, the EPA first promulgated the “ Oil Pollution Prevention” regulations
at 40 C.F.R. Part 112in 1973. The SPCC regulation with which Respondent ischarged asviolating,
40 C.F.R. 8§ 112.3(a), reads as follows:

[o]wners or operators of onshore and offshore facilitiesin operation
on or before the effective date of this part that have discharged or,
due to their location, could reasonably be expected to discharge ail
in harmful quantities, asdefined in 40 CFR part 110, into or upon the
navigable waters of the United States or adjoining shorelines, shall
prepare a Spill Prevention Control and Countermeasure Plan
(hereinafter “ SPCC Plan”), inwriting and in accordancewith § 112.7
.. .. such SPCC Plan shall be prepared within six months after the
effective date of this part and shall be fully implemented as soon as
possible, but not later than one year after the effective date of this
part.

(Emphasis supplied.)

Initialy, it must be determined whether the SPCC regulation at issue assumes jurisdiction
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over Respondent.2 40 C.F.R. Part 112.1(b) provides:

[e]xcept as provided in paragraph (d) of this section, this part applies
to owners or operators of non-transportation-related onshore and
offshorefacilities engaged in drilling, producing, gathering, storing,
processing, refining, transferring, distributing or consuming oil and
oil products, and which, due to their location, could reasonably be
expected to discharge il in harmful quantities, asdefinedin part 110
of thischapter, into or upon the navigable waters of the United States
or adjoining shorelines.

Respondent admits that its Facility isanon-transportation related “ onshore facility” that at
least stored oil during the relevant period. Resp. Post-Hrg. Br. at 9. My review of the record
confirmsthis. See Stip. Exs. 2, 7, and 8 (photo logs); Compl. Ex. 21: Video; CWA 8§ 311(a)(10);
40 C.F.R. 8 112.2. | aso find that al of Respondent’s Facility is one “onshore facility” and not
three separate and independent facilities. See Stip. Ex. 1: SPCC Plan; Stip. Ex. 43. Itisinasingle
geographical oil field operated by a single operator. See id.; 40 C.F.R. § 112.7(e)(5)(i).2%
Respondent’s Facility is an oil production facility. Stip. Exs. 29, 43, and 44. At least from the
EPA’ s inspection of March 25, 1998 to May 28, 1998, Respondent had engaged in oil production
with one or more wells on the Facility. Stip. Ex. 29.

Respondent arguesthat it stopped becoming an oil productionfacility inlate May 1998 when
it stopped production activities. Tr. at 348-49 (Y ates), 632-33 (Calvert). However, up to the date
of the hearing, some of the wells had been plugged and abandoned but others had only been * shut
in.” Tr. at 348-49 (Y ates), 356-57 (Y ates), 362 (Y ates). “Shut-in” wells are capable of producing
oil. Tr. at 356-57 (Y ates). Shutting-inawell isatemporary method of stopping oil production and
can be done merely by turning off avalveor pump. Tr. at 362 (Y ates), 634 (Calvert). “Plugged and
abandoned” wells are not capable of producing oil. Tr. at 356-57 (Yates). To plug and abandon a
well, cement isfilled inthewell, equipment isremoved, and ametal plateiswelded into the ground.
Tr. at 362-63 (Y ates), 634-635 (Calvert). After the shut-in of some of the wells at Respondent’s
Facility, oil continued to be stored, transferred or treated for sale at the Facility. Tr. at 385-89
(Yates); Stip. Ex. 29.

Contrary to Respondent’s suggestion, SPCC jurisdiction cannot be cut off as easily as

2/ Although Respondent has prepared an SPCC Plan pursuant to
40 C.F.R. § 112.3, I do not find that fact to be persuasive as to
the i1ssue of jurisdiction, as argued by the EPA.

22/ «“An onshore production facility may include all wells,
flowlines, separation equipment, storage fTacilities, gathering
lines, and auxiliary non-transportation-related equipment and
facilities in a single geographical oil or gas field operated by a
single operator.” 40 C.F.R. § 112.7(e)(5)(1).
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ceasing operations at a facility or merely shutting-in oil wells. The First Circuit’s decision in
Pepperell Associatesv. United Sates Environmental Protection Agencyisinstructiveonthismatter,
246 F.3d 15 (1st Cir. 2001). In Pepperell afacility operator originally qualified to be regulated by
SPCC regulations in part because the storage capacity at its facility met the oil volume capacity
threshold. Id. at 20-21. Later, the operator disconnected tanks from its facility and tried to avoid
liability for violations that occurred after the disconnection. 1d. In Pepperéll, the First Circuit
denied the petition for review of an Environmental Appeals Board (“EAB”) holding that
disconnecting oil storage tanks did not defeat SPCC jurisdiction. 1d. at 26-27. The First Circuit
reasoned that allowing for such an easy manipul ation of SPCC jurisdictionwouldimpedethe proper
assessment of SPCC jurisdiction whereasamore stabl e processwoul d aid administrative continuity.
Id. at 26. | conclude that once SPCC jurisdiction attaches, it cannot be thwarted by a mere
temporary disablement of the ability to use the storage tanks at a Facility for oil production and
storage purposes or any other purpose listed in the regulations. Respondent did not plug and
abandon all of the wells so asto preclude them from being able to produce oil, and oil continued to
be present in tanks and el sewhere at the Facility at all relevant times. Tr. at 348-49 (Y ates), 356-57
(Yates), 362 (Y ates), 385-89 (Y ates); Stip. Exs. 2, 7, 8, and 29; Compl. Ex. 21.2/

Additionally, | find that Respondent had storage tanks at its Facility, including but not
limited to a 5,000 barrel slop oil tank. Tr. at 385-89 (Y ates); Stip. Exs. 1, 2, 7, and 8. The SPCC
regulations clearly include any such storage tanks as being part of the “production facility” rather
than being a separate bulk oil storage facility. See40 C.F.R. 8§112.7(e)(5)(i). Thereisinsufficient
credibleevidencethat Respondent ever used morethan temporary meansto preventitsstoragetanks,
including the 5,000 barrel tank, from being ableto be used for oil storage. See Stip. Exs. 1, 2,7, and
8; Compl. Ex. 21: Video. Alternatively, if Respondent had been successful in itsargument that the
Facility was not a production facility, it would then qualify as a bulk storage facility and still be
considered a facility within the jurisdiction of the SPCC regulations. | find that Respondent’s
Facility was an oil production facility at least from March 25, 1998, the date of the first inspection,
through October 21, 1999, the date of the last inspection. Stip. Exs. 7 and 8.

As to whether Respondent is an owner or operator of the Facility, Respondent must be a
person who owns or operates a facility. See CWA § 311(a)(6); 40 C.F.R. § 112.2. Respondent
admitted to being a corporation and does not dispute that it isa“person.” See Joint Stipulations,

2/ In my opinion, an instance in which a facility might cease
becoming a production facility in accordance with Pepperell would
be if all wells throughout a facility were “plugged and abandoned™
and all storage tanks and equipment throughout the entire facility
were removed. Nevertheless, by the time of the hearing of May 16,
2001, Respondent had performed the aforementioned activities as to
only two of the three leases of its Facility. Tr. at 338-39
(Yates). Furthermore, from March 25, 1998 through October 21,
1999, oil was still present at the Facility and in storage tanks at
lease numbers 7747 and 7749. See Stip. Exs. 2, 7, and 8; Compl.
Ex. 21: Video.
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Fact 1 1; CWA 8 311(a)(7); 40 C.F.R. 8§ 112.2. Respondent does not own its Facility but rather the
Federal Government owns the Facility, and Respondent operates and has operated the Facility for
many years. See Joint Stipulations, Fact {1 17 and 2; Stip. Ex. 43. Respondent had production
leases with the Federal Government regarding the Facility which expired on May 28, 1998, when
it ceased production activities. Tr. at 348-49 (Y ates), 632-33 (Calvert). However, Respondent did
stipulate that it was the “ operator of the facility.” See Joint Stipulations, Fact 2.

Additionally, | found several instancesin therecord supporting thefact that Respondent was
operating the Facility both to produce oil andto storeoil. Answer §21; Tr. at 659-60 (Calvert); Stip.
Exs. 2 and 8 (Photo Logs); Stip. Ex. 40. For instance, Respondent was actively producing oil at the
Facility at least from March 1998 through May 1998. Stip. Exs. 29 and 44. At the time of the oil
spill in June 1998, Respondent wastransferring oil fromits 5,000 barrel bulk storagetank to another
tank for eventual sale. Answer 121; Tr. at 288 (Harrison), 659-60 (Calvert); Stip. Ex. 2. | find that
Respondent was an operator of the Facility at least from March 25, 1998 until October 21, 1999.
Although Respondent had tried to terminate its responsibility over the property asfar back asafew
years prior to the time alleged in the Complaint, this did not terminate its status as an operator.
Section 311(b)(6) of the CWA provides for strict liability. See U.S v. Coastal States Crude
Gathering Co., 643 F.2d 1125, 1127 (5th Cir., Unit A), cert. denied, 454 U.S. 835 (1981); U.S v.
Tex-Tow, Inc., 589 F.2d 1310, 1312-13 (7th Cir. 1978); U.S. v. Marathon Pipe Line Co., 589 F.2d
1305, 1306-07 (7th Cir. 1978); In the Matter of Aldi, Inc., Kansas, CWA-7-2000-0015, 2001 EPA
ALJLEXIS?21, at *8 (EPA ALJ, Feb. 7, 2001) (Order on Moations).

The SPCC regulations exempt facilities whose above-ground storage capacity is 1,320
galonsor lessof oil, provided that no single container has a capacity in excess of 660 gallonsand
if the buried storage capacity is no more than 42,000 gallons of oil. 40 C.F.R. § 112.1(d)(2).
Respondent’ s Facility has an estimated oil storage capacity of approximately 462,000 gallons.
Tr. at 568-69 (Nakad), 617 (Nakad). Thelargest tank at the Facility at |east from March 25, 1998
through October 21, 1999 was a 5,000 barrel slop oil tank located on lease number 7749, which
has a storage capacity of approximately 210,000 gallons. Tr. at 570 (Nakad). The above-ground
5,000 barrel slop oil tank’ scapacity, at 42 gallons per barrel, amounting to 210,000 gallons, easily
satisfies the capacity requirement of the regulations. Additionally, there were other oil tanks on
Respondent’ s site during the duration of the alleged SPCC violation, including 1,000 and 2,000
barrel il tanks. See Stip. Exs. 2, 7, and 8. At the very least, the 5,000 barrel tank continued to
be used throughout the duration of the alleged SPCC violations. See Stip. Exs. 1, 2, 7, 8, 29, and
44; Compl. Ex. 21: Video. Thus, | find that Respondent’s Facility has an unburied storage
capacity greater than 1,320 gallons of oil and has at least one single container with a storage
capacity greater than 660 gallons of oil. See Answer 9.

In addition to the tank capacity requirement, in order for there to be 40 C.F.R. Part 112
SPCC jurisdiction, a facility must be reasonably expected to discharge oil into or upon the
navigable waters of the United States or adjoining shorelinesin “harmful quantities’ as defined
in 40 C.F.R. Part 110. 40 C.F.R. 88 112.1(b), 112.1(d)(1)(i). By “harmful quantities,” the
regulations mean discharges of oil that either “(a) Violate applicable water quality standards; or
(b) Cause afilm or sheen upon or discoloration of the surface of the water or adjoining shorelines
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or cause asludge or emulsion to be deposited benesth the surface of the water or upon adjoining
shorelines.” Id. 8 110.3. Further, the regulations define “ sheen” as*an iridescent appearance on
the surface of water.” 1d. § 110.1.2%/ A “sheen” may be caused by just afew dropsof oil. Tr. at
486-87 (Hawthorne). Although Respondent wasissued apermit for dischargesinto thereceiving
waters “Blue Draw via unnamed drainage” (the discharge stream and the Unnamed Creek), that
permit provideseffluent limitationsincluding: “[t]he concentration of oil and greasein any single
sample shall not exceed 10 mg/L nor shall there be any visible sheen in the receiving water or
adjoining shoreline.” Stip. Ex. 43 at 5-6 (emphasis supplied). Therefore, Respondent’ s permit
is not any more lenient than the regulations defining “harmful quantities’ of oil.

In determining whether there is areasonabl e expectation of discharge, the determinationis
based

[S]olely upon a consideration of the geographical, locational
aspects of the facility (such as proximity to navigable waters or
adjoining shorelines, land contour, drainage, etc.) and shall exclude
consideration of manmade features such as dikes, equipment or
other structures which may serve to restrain, hinder, contain, or
otherwise prevent a discharge of oil from reaching navigable
waters of the United States or adjoining shorelines. . . .

40 C.F.R. 8112.1(d)(2)(i). By itself, proximity of thefacility to navigablewatersisnot sufficient
to provide areasonable expectation of discharge (at |east where the facility is 100 yardsfrom the
navigablewater).22 However, the exact path of the discharge does not have to be foreseeable.2%”

In the case before me, | have already found the incise channel, the discharge stream, the
Unnamed Creek, Blue Draw, Five Mile Creek, and Boysen Reservoir to be“waters of the United
States’ and thus “navigable waters’ within the context of the CWA and the SPCC regulations at
40 C.F.R. Part 112. As to Respondent’s Facility, its geographical and locational aspects
particularly provide easy accessfor dischargesof oil into thosewaters. At thetop of hilly terrain,
arethethreetank batteries, on leases# 7746, 7747, and 7749. See Stip. Ex. 1: SPCC Plan—Map;
Stip. Exs. 2and 7; Compl. Ex. 21: Video. The 5,000 barrel slop oil tank is one of the tanksin the
tank battery on lease # 7749. Seeid. The Facility is situated within a natural drainage system
consisting of gulliesand natural contoursin the land that lead to alargeincise channel. Tr. at 84
(Nakad), 202 (Litchford), 213 (Litchford), 227-28 (Litchford), 681-84 (Calvert); Stip. Ex. 8 at 1.

22/ The “sheen test” is a valid test for Section 311(b)(6)
violations. See e.g. Chevron, U.S.A_, Inc. v. Yost, 919 F.2d 27,
30-31 (5th Cir. 1990).

25/ See In the Matter of City of Akron, 1 E.A.D. 442, 446
(EPA JO, March 20, 1978).

26/ See Pepperell, supra, at 23-24 (1st Cir.).
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The incise channel is awell-defined water pathway that converges with the discharge stream to
formthe Unnamed Creek. SeeTr. at 84 (Nakad), 94-95 (Nakad), 177 (Nakad), 191 (Nakad); 212-
13 (Litchford); Stip. Exs., 2, 7, and 8 (photo logs); Compl. Ex. 21: Video. Qil, just like water,
followsnatural pathways. Just aswater at the Facility followsthe natural contours of theland and
gravitates downgradient to the incise channel, which empties into the Unnamed Creek, the oil
from the storage tanks would also be expected to follow this same pathway.

Moreover, any quantity of water will facilitate the movement of any spilled oil towardsFive
Mile Creek and Boysen Reservoir. The natural drainage system, including the incise channel,
carries water when there is precipitation. Tr. at 692-95 (Calvert). Large amounts of produced
water entered the discharge stream and the Unnamed Creek up until May 28 of 1998. See Stip.
Exs. 29 and 44; Tr. at 692-94 (Calvert).

The question is whether an oil discharge in “harmful quantities’ could reasonably be
expected to reach Boysen Reservoir or any of its tributaries: Five Mile Creek, Blue Draw, the
Unnamed Creek, the discharge stream, and the incise channel. That question is answered in the
affirmative. A dischargein“harmful quantities’ is one that would cause a*“ sheen” on abody of
water. 40 C.F.R. § 110.3. The Facility has a storage capacity of 462,000 gallons. Tr. at 568-69
(Nakad), 617 (Nakad). Very small quantitiesof oil can cause asheen on the surface of water. Tr.
at 486-87 (Hawthorne). The Facility’s largest tank alone, which is the 5,000 barrel tank, has a
storage capacity of 210,000 gallons and has actually stored at |east 46,000 gallons of oil (1,100
barrels) at timesincluding June 1998. Tr. at 570 (Nakad), 658-59 (Calvert).

Furthermore, discharges can bereasonably expected when considering theweather patterns
of anarea. SeePepperell, supra, at 24-25 (1st Cir.). Aspreviously discussed, cloudbursts, flash
floods, and snowmelts occur periodically at the Facility, causing water to flow in the incise
channel, the discharge stream, and the Unnamed Creek. Tr. at 293 (Harrison), 408-09 (Aragon),
417-17 (Aragon), 451-53 (Hawthorne), 503-04 (Goedert), 536 (Goedert), 543 (Goedert), 692
(Calvert), 735 (Calvert); Stip. Ex. 2. During heavy rains, water flows through the incise channel
and into the Unnamed Creek. Tr. at 236 (Litchford), 238 (Litchford). Precipitation carries any
oil that reaches the incise channel into the Unnamed Creek and on to Blue Draw and Five Mile
Creek. Thereisalmost acertainty that an oil spill will reach the incise channel and the Unnamed
Creek.

In addition, the SPCC regulations are designed to protect against a“worst case discharge.”
See 40 C.F.R. § 112.2; 40 C.F.R. 88 112.20(d)(1), (h)(3)(i), (h)(5)(i); 40 C.F.R. Part 112:
Appendix D. The SPCC regulations define a“worst case discharge” as “the largest foreseeable
dischargein adverseweather conditionsasdetermined using theworksheetsin Appendix D tothis
part.” 40 C.F.R. § 112.2. Asto above-ground multiple-tank facilities, such as Respondent’s,
Appendix D first asks if all aboveground oil storage tanks or groups of oil storage tanks at the
facility arewithout “ adequate” secondary containment. 40 C.F.R. Part 112, App. D, a B.2. If o,
the “worst case volume equals the total aboveground oil storage capacity without adequate
secondary containment plus the production volume of the well with the highest output at the
facility.” 1d., at B.2 and B.2.1.
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From at least March 25, 1998 until July 9, 1998, when Respondent finally a built berm
around one of itstanks, all of itstanksand tank groups at the Facility lacked “ adequate secondary
containment.” See Stip. Exs. 2, 7, and 8 (photo logs); Stip. Ex. 38; Tr. at 315 (Harrison), 462
(Hawthorne). TheFacility’ stotal storage capacity is462,000 gallons. Tr. at 568-69 (Nakad), 617
(Nakad). Based on atotal Facility storage capacity of 462,000 gallons, the “Final Worst Case
Volume” isat least 462,000 gallons. 40 C.F.R. Part 112: Appendix D at B.2.1 and B.2.1(3)(A).
| find that in adverse weather, a reasonable operator of the facility would have a reasonable
expectation that a“worst case discharge” would create asheen on watersasfar away asFiveMile
Creek and possibly Boysen Reservair.

Alternatively, subsection B.2.2. of Appendix D provides that if not all of the tanks lack
adequate secondary containment, theinitial “worst casevolume” isdetermined based onthe* total
aboveground oil storage capacity of tanks without adequate secondary containment.” 40 C.F.R.
Part 112, App. D at B.2.2. Next, to arrive at the “Final Worst Case Volume” one must

[c]alculate the capacity of thelargest single aboveground oil storage
tank within an adequate secondary containment area or the
combined capacity of a group of above-ground oil storage tanks
permanently manifolded together, whichever is greater, plus the
production volume of the well with the highest output, PLUS THE
VOLUME FROM QUESTION B.2.2. [the total aboveground
storage capacity of tankswithout adequate secondary containment].

Id. at B.2.3. Even under thisformula, the worst case volume would amount to at least 210,000
gallons of ail, as the capacity of the largest tank is 5,000 barrels. Tr. at 570 (Nakad). Asinthe
above formulation, | find that a discharge of 210,000 gallons of oil at the Facility in adverse
weather, such asacloudburst, would create a discharge sufficient to create a sheen on the waters
of Five Mile Creek, Blue Draw, and possibly Boysen Reservoir, in addition to the incise channel
and the Unnamed Creek.

Accordingly, | conclude that based solely upon a consideration of the geographical and
locational aspectsof Respondent’ sFacility, the Facility could reasonably be expected to discharge
oil in harmful quantities into or upon the navigable waters of the United States. Therefore,
Respondent’ s Facility is subject to the SPCC regulations.

Respondent’s Failureto Implement its SPCC Plan

Now | turn to the question of whether Respondent failed to implement an SPCC Plan, as
charged in the Complaint. Count | of EPA’s Complaint charges Respondent with failure to
implement an SPCC Plan at its Facility in accordance with the SPCC regulations set forth at 40
C.F.R. 8 112.7 (1997-99). Compl. 1 36. Count | further alleges that failure to implement the
SPCC Planin accordancewith 40 C.F.R. § 112.7 congtitutes aviolation of 40 C.F.R. § 112.3and
Section 311(b)(6) of the CWA. 1d. § 37. Section 112.3(a) of 40 C.F.R. requires that an SPCC
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Plan must be*fully implemented.” Theword “implement” means*to carry out” or “accomplish”
and especially “to give practical effect to and ensure actual fulfillment by concrete measures.”
MERRIAM WEBSTER’ S COLLEGIATE DICTIONARY 583 (10th ed. 1997). The EPA did not specify
in the Complaint the meaning of failure to implement a plan in accordance with the regulations,
although it seems that this at least includes failure to implement the plan Respondent prepared.
Therefore, my analysisistwo-pronged. First, | determinewhether Respondent fully implemented
itsSPCC Plan aswritten. Next, | will determinewhether Respondent fully implemented an SPCC
Plan in accordance with the SPCC regulations. | note that the EPA did not charge Respondent
with failure to prepare a carefully thought-out plan that is in accordance with good engineering
practices. See Compl. 11 36-37.

Asto whether Respondent failed to fully implement its SPCC Plan as written, | first turn
to the specific provisions of the Planitself. Respondent’s Plan, which is dated January 15, 1992,
generally imposes the same requirements asto all three leases comprising the Facility. See Stip.
Ex. 1, Attachment: Maverick Springs Facility SPCC Plan. InitsPlan, Respondent acknowledges
that “[c]ontainment or diversionary structuresor equipment to prevent oil from reaching navigable
waters are practicable” as to the tank batteries. I1d. As for the secondary containment
contemplated in the Plan, it states, “ Tank Battery islocated up hill of adisposal pit where any oil
can be skimmed. There are trenches adjacent to the skim system which will catch a spill and
direct it to the disposal pits where the oil can be skimmed.” 1d. (emphasis supplied). Asto Spill
Control Methods, the plan provides that: (1) the leases are constantly supervised, (2) produced
water is collected in two skimming pits with dikes and dischargesinto “unnamed drainage” (i.e.
the discharge stream and the Unnamed Creek) to Blue Draw, (3) dischargesare pursuant to Permit
WY 0000469, and (4) if aspill should occur, oil would be collected in the pits and pumped back
into the tanks and all necessary manpower and equipment would be used to pick up oil to prevent
runoff. 1d. However, the Plan states that as to the “[f]low lines, because of the distance they
cover, secondary containment cannot be practically justified” and “[f]or occasions when a
reportable oil spill might occur, an oil spill contingency plan has been prepared to control and
remove any harmful discharge.” Id. Asto the discharge permit, it provides effluent limitations
including: “[t]he concentration of oil and grease in any single sample shall not exceed 10 mg/L
nor shall there be any visible sheen in the receiving water or adjoining shoreline.” Stip. Ex. 43
at 5-6.

Additionally, the Plan requiresthat “ there are company personnel onleaseat all times,” and
“[a]ll oil is skimmed off disposal pits and removed by vacuum trucks.” Stip. Ex. 1: SPCC Plan.
The Plan mandatesthat “ drainage ditches, road ditches, and oil traps, sumps, or skimmers, if such
exist, are inspected at regularly scheduled intervals for accumulations of oil.” Id. It further
requires: “[d]isposal pitsareinspected daily by field personnel. Qil iscollected off the top of the
pit by skimmers and is removed by vacuum trucks . .. .” Id. The Plan requires, “All tanks
containing oil are examined by competent personnel for condition and maintenance. If repairsare
required, they are handled according to good oil field practice.” 1d.

Jane Nakad of the EPA conducted an inspection of Respondent’ sMaverick SpringsFacility
on March 25, 1998. Tr. at 82 (Nakad). In her inspection report, she cited the following SPCC
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violations: (1) no secondary containment, (2) tanks not engineered to prevent oil spills, (3) ail
traps/sumps allowed to overflow, (4) pooling oil or oil-saturated ground, (5) pipe supports
inadequate, (6) open leaking valves and pipes. See Tr. at 91 (Nakad); Stip. Ex. 7. The
photographsfrom theinspection and the video corroborate Ms. Nakad' sreport fromthat day. See
Stip. Ex. 7 (photo log); Compl. Ex. 21: Video. Specifically, the record reflects the absence of
secondary containment as specified by Respondent inits SPCC Plan. Seeid. Theuseof adequate
containment structures to retain oil spills, thereby preventing arelease of oil spillsto navigable
waters, isone of the*key elements” of theoil SPCC requirements. Seelnrelndustrial Chemicals
Corporation, CWA Appea No. 00-7, slipop. at 5 (EAB, October 15, 2001), 1I0E.A.D. . At
the inspection, there was an absence of trenches to catch and direct an oil spill to the discharge
pits. See Stip. Ex. 7 (photo log); Compl. Ex. 21: Video. Thedischarge pits, which wereintended
assecondary containment, had inadequate freeboard with oil overtopping the pitsand thusdid not
have sufficient capacity for any oil discharge should there be a significant spill from the tanks.
Seeid.

Further corroboration of Ms. Nakad’ sinspection report isprovided by thetestimony of Ms.
Harrison, who a so conducted aninspection of Respondent’ sFacility on March 25, 1998 on behal f
of the BLM 2%/ and by the findings of her inspection contained in the BLM’s April 2, 1998 and
April 8, 1998 Ordersto Respondent. See Stip. Exs. 26 and 27. The BLM found, inter alia, that
Respondent’ s secondary containment pits (discharge pits) were filled to such a point as to be
unstable and in danger of breaching. Tr. at 254-55 (Harrison); Stip. Exs. 26 and 27. BLM’s
Orders, which report the overtopping of the secondary containment pits, is corroborated by the
EPA’s March 25, 1998 inspection report and the video. See Stip. Ex. 2; Compl. Ex. 21: Video.

The absence of trenches and the aimost complete usage of the discharge pits capacity
shows that Respondent did not adequately “implement” its Plan so asto give it practical effect.
Although the use of trenches and discharge pits as aform of secondary containment may not be
favored by the EPA, such wasthe prevention standard chosen by Respondent and cited inits Plan.
See40C.F.R. 112.7(c) (providing alist of containment systems); seelndustrial Chemicals, supra,
(EAB). However, the Plan hasno valueif aspill isnot directed to the secondary containment and
the secondary containment lacksthe capacity to contain aspill. Respondent’ switness assertsthat

2/ There is some discrepancy in the record as to whether the
BLM”s iInspection took place on March 25, 1998 or March 26, 1998.
Ms. Harrison of the BLM testified that she inspected the Facility
on March 26, 1998. Tr. at 275 (Harrison). However, Ms. Nakad
testified that both she and the BLM inspected the Facility together
on March 25, 1998. Tr. at 86 (Nakad). Ms. Nakad’s inspection
report also indicates that the inspection took place on March 25,
1998. See Stip. Ex. 7. The video of the March 1998 inspection
corroborates Ms. Nakad’s recollection. See Compl. Ex. 21. The
difference between the two dates is immaterial. Nevertheless, |
find that the inspection by the EPA and the BLM took place on March
25, 1998.
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if additional oil were added to the discharge pits, the water in those pits would be discharged out
of the pitsdueto aT-siphon. Tr. at 718-20 (Calvert). However, the clear overtopping of the pit
by oil demonstrates the failure of Respondent to implement the use of the pit so as to actually
work as secondary containment. See Stip. Ex. 7 (photo log); Compl. Ex. 21: Video. Moreover,
thereisan absence of dikesor trenchesdirecting potential oil spillsfromthetanksto the discharge
pits, asisrequired in Respondent’ sPlan. Seeid. Thenatural drainage system, whichincludesthe
incise channel, actually flows past the discharge pits meant for secondary containment (and then
into the Unnamed Creek). Seeid. The photos and the video show oil seepage downhill from the
tank battery not directed into the secondary containment pits (or discharge pits) by trenches, in
violation of the Plan. Seeid. Instead, the oil seepage flows down the hill merely by force of
gravity, taking the path of the natural drainage system, which flowsinto theincise channel, which
then converges with the discharge stream to form the Unnamed Creek. Seeid. The photographs
and video also show in several instances that oil has leaked from the pipes and that the pipes are
merely lying on the ground rather than having adequate support, asis required in Respondent’s
Plan. Seeid. | find both Ms. Nakad's report and the accompanying photographic logs to be
credible and probative evidence of the condition of the Facility. | find that Respondent had not
fully implemented the requirements of its SPCC Plan as of March 1998.

In June of 1998, an oil spill occurred at the Facility from the 5,000 barrel slop oil tank on
lease #7749. Joint Stipulations, Fact 7. Respondent concedes that it did not have secondary
containment implemented at the Facility at the time of the spill: “[T]here can be no denying that
secondary containment did not exist at the time of the spill, and we're not refuting that.” Tr. at
46 (Fognani). On review of the record, | also conclude that at the time of the spill Respondent
lacked the secondary containment provided for in its SPCC Plan. During the course of that oil
spill, Respondent still lacked trenches directing oil spills from the tanks to the secondary
containment discharge pits. See Stip. Ex. 2 (photo log). Therefore, | find that Respondent was
still not in compliance with its SPCC Plan in June of 1998. Seeid. After the spill, after being
instructed to do so, Respondent built adequate secondary containment for part of itsFacility inthe
form an six-foot high berm around the 5,000 barrel tank and two large storage tanks, and that
construction was finished by July 14, 1998. Stip. Ex. 38; Tr. at 316 (Harrison).

An inspection of Respondent’s Facility was conducted by Bob Litchford, a contract
employee for the EPA, on October 21, 1999. See Stip. Ex. 8. At that inspection, he cited
Respondent with SPCC violationsincluding thefollowing: (1) lack of secondary containment for
the heater-treater or for a group of four oil storage tanks located north of the heater-treater, (2)
pooled oil and oil-saturated ground around the heater-treater, and (3) inadequate inspection and
maintenance of heater-treater that isleaking oil onto the ground.2” Seeid. The photograph log

28/ Additionally, Mr. Litchford cited Respondent because the
oil skim pits contained oil. See Stip. Ex. 8. However, this, per
se, iIs not a violation of Respondent’s Plan, as it expressly
contemplates that the skimming pits will accumulate some oil as
part of the process of separating oil from water. See Stip. Ex. 1:
SPCC Plan. This process was approved in the Plan, provided that
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from the inspection corroborates Mr. Litchford’' s report and shows oil leakage from the heater
treater and showsthe lack of trenches directing potential oil spillsfrom thetanksto the discharge
pits (secondary containment pits) in violation of the Plan. Seeid. (photo log). | find that on
October 21, 1999, Respondent was still in violation of its SPCC Plan as written. Finaly, |
conclude that Respondent was in violation of its SPCC Plan as written at least from March 25,
1998 through October 21, 1999.

Respondent’s Failureto Implement an SPCC Plan in Accordance with the Regulations

Asfor the SPCC regulations from which a Plan isto be devised, those regulations require
“acarefully thought-out plan, prepared in accordance with good engineering practices....” 40
C.F.R. §112.7. Additionally, asto facilities of al types, the regulations require:

(c) Appropriate containment and/or diversionary structures or
equipment to prevent discharged oil from reaching anavigablewater
course should be provided. Oneof thefollowing preventive systems
or its equivalent should be used as a minimum: (1) Onshore
facilities: (i) Dikes, bermsor retaining wallssufficiently impervious
to contain spilled oil; (ii) Curbing; (iii) Culverting, gutters or other
drainage systems; (iv) Weirs, booms or other barriers; (v) Spill
diversion ponds; (vi) Retention ponds; (vii) Sorbent materials. . . .

40 C.F.R. 8 112.7(c) (emphasis supplied). In addition to these minimal prevention standards, the
regul ationsimposeadditional secondary containment standardsasto onshoreproductionfacilities,
suchasRespondent’s. See40C.F.R. 88112.7(e), 112.7(e)(5). Specifically, astothebulk storage
tanks at production facilities, the applicable regulations require,

All tank battery and central treating plant installations should be
provided with a secondary means of containment for the entire
contents of the largest single tank if feasible, or alternate systems
such as those outlined in 8§ 112.7(c)(1). Drainage from undiked
areas should be safely confined in a catchment basin or holding
pond.

Respondent regularly skim off oil accumulated in those pits. See
id. Nevertheless, the recovery at the inspection of three to four
(3-4) dead birds from those pits shows that Respondent was not
regularly skimming the pits as required by its SPCC Plan. See
Stip. Ex. 8. This is reinforced by the fact that a dead bird was
also recovered from the discharge pits at the March 25, 1998
inspection. Tr. at 256 (Harrison).
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40 C.F.R. § 112.7(e)(5)(iii)(B).

In construing the secondary containment regulations, the EAB'’s recently decided case,
Industrial Chemicals, at 14-17, isinstructive. Although Industrial Chemicals concerned a bulk
storage facility, the secondary containment requirements for both bulk storage facilities and
production facilities are very similar.2” The EAB held, inter alia, that the SPCC regul ations do
not require an operator to go so far as building a separate secondary containment system around
each individual tank. 1d. at 15-16. Instead, thelist of different containment systems allows for
facility-wide secondary containment for storage tanks. Id. at 16. For instance, the regulations
allow for secondary containment systems such as containment ponds or catchment basins. See
40 C.F.R. 88 112.7(c)(v), (c)(vi), and (e)(5)(iii)(B).

To “implement” the SPCC regulations means to employ the regulations in such a manner
so they will have practical effect.22 The regulations require appropriate secondary containment
designed to prevent oil discharges from reaching navigable waters. See40 C.F.R. § 112.7(c). In
Industrial Chemicals, the EAB held that the solereliance on gravity to direct an oil dischargeinto
a secondary containment pond was a violation of the SPCC regulations. Industrial Chemicals,
at 17. Although not requiring a specific containment structure, such as a berm completely
surrounding atank, the regulations do at least require diversion of spills by means of engineered
structures. 1d. In order for a containment system to be put into practical effect, it must be
designed to be effective.

As to Respondent’s Facility, Respondent lacked appropriate secondary containment
designed to prevent a discharge into navigable waters. See Tr. at 89 (Nakad), 177 (Nakad), 190
(Nakad), 229-30 (Litchford), 447-48 (Hawthorne); Stip. Exs. 2, 7, and 8 (photo logs); Compl. EX.
21: Video. For instance, Respondent had small emergency pits nearly full with oil, and avery
short berm only afew inches high around atank with a storage capacity of hundreds of gallons
of oil. See Stip. Exs. 2, 7, and 8 (photo logs); Compl. Ex. 21: Video. The inadequacy of these
secondary containments can also be seen by the persistent evidence that oil had passed those
barriers and found its way into the natural drainage system of the Facility. See Stip. Ex. 7 (photo
log); Compl. Ex. 21: Video. Spills are also not directed into these containment systems by
engineered devices. Seeid.

2 For instance, the same minimal prevention standards of 40
C.F.R. 8 112.7(c) apply to both types of facilities. The more
specific regulations applicable to each type of facility are also
similar. Compare 40 C.F.R. 8§ 112.7(e)(2)(i1) to 40 C.F.R. 8

112.7(e) () (iii)(B).-

30/ See definition of “implement” at MERRIAM WEBSTER®S COLLEGIATE
DICTIONARY 583 (10th ed. 1997): “to carry out” or ‘“accomplish” and
especially “to give practical effect to and ensure actual
fulfillment by concrete measures.”
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The BLM’s inspection on March 25, 1998 aso revealed that Respondent’s secondary
containment pits (discharge pits) were filled to such a point as to be unstable and in danger of
breaching. Tr. at 254-55 (Harrison); Stip. Ex. 27. At one point, the incise channel was
dangerously closeto the lower discharge pit. See Stip. Ex. 7 (photo log); Compl. Ex. 21: Video.
| find that such an unstable secondary containment pitisnot an appropriate secondary containment
system and inviolation of the SPCC regulations. Moreover, besidesthelack of trenchesdirecting
an oil dischargeinto the pits, the record al so shows the absence of any other engineered structure
to divert spills into the pits. See Stip. Exs. 2, 7, and 8 (photo logs); Compl. Ex. 21: Video.
Although some minor natural drainage did flow into the pitsin March 1998, Stip. Exs. 26 and 27,
such drainage was not engineered in such away asto direct oil spillsfrom the tank batteries (or
even the 5,000 barrel tank) into the discharge pits and was woefully inadequate to carry a major
oil spill. See Stip. Ex. 7; Compl. Ex. 21. On May 5, 1998, Respondent then wrote to the BLM,
explaining that it had diverted all surface runoff of water (and thus any spilled oil) away from the
skimming pits. Stip. Ex. 28. Definitely, at that point, Respondent had completely disabled the
discharge pits from use as secondary containment. Respondent concedes that it did not have
secondary containment implemented at the Facility at the time of the June 1998 ail spill: “[T]here
can be no denying that secondary containment did not exist at the time of the spill, and we' re not
refuting that.” Tr. at 46 (Fognani). On review of the record, | also conclude that at the time of
the spill Respondent lacked any appropriate secondary containment allowed by the SPCC
regulations. See Stip. Ex. 2 (photo log).

After the June 1998 oil spill and by July 14, 1998, Respondent complied with the BLM’s
order to build containment bermsfor the 5,000 barrel slop oil tank and two other largetanksat the
Facility. Stip. Ex. 38; Tr. at 315-16 (Harrison), 462 (Hawthorne). Although the containment for
these particular tanks was adequate, Respondent still had not provided appropriate secondary
containment for the rest of the Facility by October 21, 1999. See Stip. Ex. 8. Although the
regul ations do not require tank-by-tank individualized containment,2 they till requireafacility
to have “appropriate containment and/or diversionary structures or equipment to prevent
discharged oil from reaching a navigable water.” 40 C.F.R. 8§ 112.7(c). As shown in Mr.
Litchford’ sreport and photograph log regarding hisOctober 21, 1999inspection, the heater treater
and agrouping of four tankswere not served by any appropriate secondary containment. See Stip.
Ex. 8, including Photographs 20-21. This report also describes the closest body of water as
“unnamed drainage” (which herein isthe discharge stream and the Unnamed Creek) and that the
heater-treater and tanks appear uphill of that body of water. Id. | have already found the
discharge stream and the Unnamed Creek (a.k.a. “unnamed drainage”) to bea* navigable waters”
within the context of the Clean Water Act and the SPCC regulations. Thelack of any appropriate
secondary containment whatsoever for this tank battery shows that even after July 14, 1998,
Respondent had not fully implemented secondary containment for its Facility. Respondent’s
failureto provide not only the secondary containment inits Plan but alsoitsfailureto provide any
appropriate secondary containment allowed by the regul ations constitutes an egregious viol ation

3/ See In re Industrial Chemicals Corporation, at 16 (EAB)
(construing the regulations to allow for facility-wide secondary
containment).
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of the SPCC regulations.

The SPCC regulations also mandate certain applicable non-secondary containment
requirements asto non-transportation rel ated onshore production facilities such as Respondent’ s.
The following regulation requires the periodic removal of oil that accumulates in secondary
containment systems, which would include in this case Respondent’ s discharge pits:

[a]t tank batteries and central treating stations where an accidental
discharge of oil would have a reasonable possibility of reaching
navigable waters, the dikes or equivalent required under §
112.7(c)(1) should have drains closed and sealed at all times except
when rainwater is being drained. Prior to drainage, the diked area
should be inspected as provided in paragraphs (e)(2)(iii) (B), (C),
and (D). Accumulated oil on the rainwater should be picked up and
returned to storage or disposed of in accordance with approved
methods.

40 C.F.R. 8 112.7(e)(5)(ii). The presence of three to four dead birds stuck in the oil of
Respondent’ sdischarge pitsat the October 21, 1999 inspection indicates that Respondent has not
been regularly removing the ail, asisrequired by the regulations. See Stip. Ex. 8. Furthermore,
“Field drainage ditches, road ditches, and ail traps, sumps or skimmers, if such exist, should be
inspected at regularly scheduled intervals for accumulation of oil that may have escaped from
small leaks. Any such accumulations should beremoved.” 40 C.F.R. §112.7(e)(5)(ii)(B). Such
drainage ditches would include the small emergency pits at Respondent’ s Facility. AttheMarch
25, 1998 inspection, several of these pits were filled with more than afoot deep of oil. See Stip.
Ex. 7 (photo log); Compl. Ex. 21: Video. Both inspections support the finding that Respondent
in fact had not been regularly removing accumulated oil, as is required by the SPCC
regulations22’ Respondent was in violation of these non-secondary containment SPCC

32/ However, 1 reject the EPA’s argument that Respondent’s
discharge permit for its Facility prohibited the use of the
discharge pits as secondary containment. See Compl. Post-Hrg.
Reply Br. at 6; Stip. Ex. 8 (report) (citing Respondent for
presence of oil iIn the pit). The regulations specifically
contemplate that some oil will accumulate in secondary containment
systems with the oil to be later removed on a periodic basis. See
40 C.F.R. 8 112.7(e)(B)(11), (ii1). Additionally, Respondent’s
SPCC Plan calls for the skimming of oil off the discharge pits.
See Stip. Ex. 1: SPCC Plan. In fact, the discharge pits are
designed to separate oil from water. Tr. at 289 (Harrison), 631
(Calvert), 652 (Calvert). As to the discharge permit, i1ts limits
on discharge concern the receiving waters designated as ‘“unnamed
drainage” (i.e. the Unnamed Creek and the discharge stream) and
Blue Draw, but does not expressly limit the presence of oil In the
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requirements at least from March 25, 1998 through October 21, 1999.

Respondent’sArgumentsConcer ningitsFailuretol mplement itsSPCC Plan and the SPCC
Regulations

Respondent claimsthat prior to the March 25, 1998 inspection, its Facility had natural land
contours and a“very small dike” to direct oil dischargesinto the lower discharge pit. Tr. at 637
(Calvert). Respondent claimsthat this system was washed out by aflash flood shortly before the
March 1998 inspection. Id. However, the record shows an absence of vestiges of any such
containment system. Tr. at 88-90 (Nakad), 109-110 (Nakad), 136-37 (Nakad), 229-30 (Litchford);
Compl. Ex. 21: Video. Respondent did not present any weather reports or other documentary
evidence of such aflood. Tr. at 723-25 (Calvert). Finally, Respondent still had not implemented
the alleged dike by the time of the June 1998 oil spill. | find that Respondent’ s claim that it had
built the small dikeisnot credible. Additionaly, | reiterate that Section 311(b)(6) of the CWA,
under which Respondent is charged, providesfor strict liability.22/ | also note that Respondent’s

discharge pits. See Stip. Ex. 43. 1 also note that one of the
EPA”s own witnesses admitted that 1t was not unusual for oil to
accumulate on oil production discharge pits, such as Respondent’s.
Tr. at 153 (Nakad).

33/ See U.S. v. Coastal States Crude Gathering Co., supra, at
1127; U.S. v. Tex-Tow, Inc., supra, at 1312-13; U.S. v. Marathon
Pipe Line Co., supra, at 1306-07; In the Matter of Aldi, Inc.,
Kansas, supra, at *8. The text of Section 311(b)(6) of the CWA,
with which Respondent is charged, reads as follows:

Any owner, operator, or person in charge of
any vessel, onshore facility, or offshore
facility . . . (ii) who fails or refuses to
comply with any regulation 1issued under
subsection (J) of this section to which that
owner, operator, or person 1in charge is
subject, may be assessed a class I or class |11
civil penalty .

Besides failing to list any state of mind requirement for this
civil administrative penalty, Section 311(b)(6) also fails to list
any defenses. In contrast to Section 311(b)(6) administrative
penalties, Congress does provide defenses for an owner or
operator’s Section 311(f) liability for removal costs incurred by
the U.S. Government due to oil and hazardous waste discharges.
Section 311(Ff) of the CWA grants the following defenses:
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own witness stated that the alleged dike was not built to withstand flash floods. Tr. at 636-37
(Calvert). Even if Respondent had built such a dike, it would not be “appropriate” secondary
containment for the Facility, as the Facility is known to experience flash floods. Tr. at 408

(Aragon).

Respondent further suggests that it was impracticable for it to have built secondary
containment after the alleged wash-out and that it was in compliance with the SPCC regulations
because of its “strong oil spill contingency plan.” Impracticability is an exception to providing
for the secondary containment normally required by the regulationsto bein the SPCC Plan. See
40 C.F.R. § 112.7(d). However, the impracticability exception ismore appropriately raised asa
defenseto improper preparation of the Plan rather than failureto properly implement aPlan. The
impracticability exceptionismentioned in the context of Plan preparation: “The complete SPCC
Plan shall follow the sequence outlined below, and include a discussion of the facility’s
conformance with the appropriate guidelines listed: . . . (c) Appropriate containment and/or
diversionary structures or equipment to prevent discharged oil from reaching a navigable water
course....” 40C.F.R. 8112.7. Immediately thereafter, theregulationsprovidefor thefollowing
impracticability exception:

Whenitisdetermined that theinstallation of structuresor equipment
listed in § 112.7(c) to prevent discharged oil from reaching the
navigable waters is not practicable from any onshore or offshore
facility, the owner or operator should clearly demonstrate such
impracticability and provide the following:

(2) A strong ail spill contingency plan following the provision of 40
CFR part 109.

(2) A written commitment of manpower, equipment and materials

where an owner or operator can prove
that a discharge was caused solely by (A) an
act of God, (B) an act of war, (C) negligence
on the part of the United States Government,
or (D) an act or omission of a third party
without regard to whether any such act or
omission was or was not negligent, or any
combination of the foregoing clauses .

Nevertheless, as Respondent 1s charged pursuant to Section
311(b)(6) administrative penalties iInstead of Section 311(F)
removal liability, those defenses do not apply to Respondent. See
U.S. v. Coastal States Crude Gathering Co., supra, at 1127; U.S. v.
Tex-Tow, Inc., supra, at 1312-13; U.S. v. Marathon Pipe Line Co.,
supra, at 1306-07; In the Matter of Aldi, Inc., Kansas, supra, at
*8.
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required to expeditiously control and remove any harmful quantity
of oil discharged.

40 C.F.R. 8 112.7(d) (emphasis supplied).

Respondent failsto qualify for the “impracticability” exception for several reasons. Firgt,
inits SPCC Plan, Respondent admitted that secondary “ containment or diversionary structuresor
equipment to prevent oil from reaching navigable waters are practicable.” See Stip. Ex. 1: SPCC
Plan, Part I, Alternate B, page 3 of 3. In contrast, Respondent stated that secondary containment
was impracticable as to the flowlines because of the distance they cover. See Stip. Ex. 1. SPCC
Plan, Attachment #2, “ Oil Spill Contingency Plans and Written Commitment of Manpower”; Tr.
at 376 (Y ates). Moreover, Respondent has not demonstrated the impracticability of constructing
appropriate secondary containment as to its storage tanks and heater treater. It was practicable
for Respondent to have secondary containment implemented as to the storage tanks and heater
treater and such is demonstrated by the July 1998 construction of aberm below the tank battery.
See Tr. at 315-16 (Harrison); Stip. Ex. 38.

Second, as to the flowlines, for which Respondent claimed secondary containment was
impracticable, Respondent failed to provide a “written commitment of manpower,” which is
required by the SPCC regulations. See 40 C.F.R. 88 112.7(d), 112.7(d)(2). Respondent admits
that it did not have a written commitment of manpower and my review of the Plan has verified
this,24/ and | find that there was no such written commitment. See Stip. Ex. 1: SPCC Plan; Resp.
Post-Hrg. Br. at 14. This is no mere technical violation, as exemplified by the June 1998 oil
discharge, in which Respondent had difficulties obtaining the equipment and personnel it needed
inorder to clean up the spill inatimely manner. Tr. at 638-40 (Calvert). Thewritten commitment
of manpower is of particular importance in this case, as Respondent has claimed difficultiesin
obtaining tribe-certified personnel as is required on this Facility, which is located on an Indian
reservation. Id.; Resp. Post-Hrg. Br. at 38. A written commitment of manpower would have
avoided contingencies such as difficultiesin obtaining certified personnel.

Third, as to the flowlines for which secondary containment was claimed to be
“impracticable,” Respondent also failed to have a proper “strong oil spill contingency plan.”2/
The regulations that Respondent is charged with violating, at 40 C.F.R. § 112.7, require a Strong
Oil Spill Contingency Plan in compliance with 40 C.F.R. Part 109 when the owner or operator is

34/ Instead, Respondent’s Plan merely had a list of potential

people who 1t could contact iIn attempting to procure their
assistance. See Stip. Ex. 1: Attachment.

3%/ The parties” Stipulations provide that Respondent had an
“Onl Spill Contingency Plan,” which was attached to the SPCC Plan,
but do not state whether Respondent had a “Strong Oil Spill
Contingency Plan” or one in compliance with 40 C.F.R. Part 109.
See Stip. Ex. 1: Attachment; Joint Stipulations, Fact { 5.
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claiming the impracticability exception. See40 C.F.R. 88 112.7(d), 112.7(d)(1). Respondent, in
its SPCC Plan, claimed that it had such aplan. See Stip. Ex. 1: SPCC Plan, Attachment #2, “ Qil
Spill Contingency Plans and Written Commitment of Manpower.” However, a review of 40
C.F.R. Part 109 shows Respondent wasclearly not incompliance. Thoseregulationsrequire, inter
alia,

Provisions to assure that full resource capability is known and can
be committed during an oil discharge situation including:

(1) The identification and inventory of applicable equipment,
materials and supplies which are available locally and regionally.
(2) An estimate of the equipment, materials and supplies which
would be required to remove the maximum oil discharge to be
anticipated.

(3) Development of agreements and arrangements in advance of an
oil dischargefor theacquisition of equipment, materialsand supplies
to be used in responding to such adischarge.

40 C.F.R. § 109.5(c).

A review of Respondent’s oil spill contingency plan reveals that Respondent lacked the
above-cited “provisionsto assure that the full resource capability isknown and can be committed
during anoil discharge.” SeeStip. Ex. 1: SPCC Plan, Attachment #2: “ Oil Spill Contingency Plan
for Maverick Springs Field.” Instead, Respondent’s oil spill contingency plan merely had a list
of contact names and of those who might provide equipment or services, which is another
requirement of Part 109.2¢/ |d. Respondent failed to have a Strong Qil Spill Contingency Plan
in compliance with 40 C.F.R. Part 109. The failure of Respondent to have a Strong Oil Spill
Contingency Plan is particularly salient in light of Respondent’s difficulties in obtaining
equipment and manpower in cleaning up the June 1998 ail spill. See Tr. at 295 (Harrison), 423
(Aragon), 449 (Hawthorne), 505 (Goedert); Stip. Ex. 30. Accordingly, | conclude that
Respondent wasinviolation of thefollowing: the SPCC secondary containment requirements, and
aternatively the requirement for a written commitment of manpower and equipment and for a
strong ail spill contingency plan.

Besides Respondent’s above-cited complaints about Government requirements such as
tribe-certified employees, Respondent seeksto avoid liability by attempting to cast blame on the
Federal Government. For instance, Respondent blamesitsfailureto haveimplemented secondary
containment on the BLM. In particular, Respondent blames the BLM for orders it issued
contemporaneous with its March 25, 1998 inspection of the Facility. See Stip. Exs. 26 and 27.
While inspecting Respondent’s discharge pits, which were part of Respondent’s planned
secondary containment system, the BLM found the pitsto be unstable and in danger of breaching.

%/ These listing requirements are found at 40 C.F.R. 8§
109.5(b)(2)-
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Id. The BLM ordered that the pits be “maintained to prevent entrance of surface water by
providing adequate surface drainage away fromthe pit.” Stip. Ex. 26 (April 2, 1998). Although
this order would technically prohibit implementation of Respondent’s trench-to-discharge pits
secondary containment system for oil 22 it did not prohibit the implementation of the many other
containment devices allowed by the SPCC regulations. See 40 C.F.R. 8 112.7(c) (listing awide
variety of different secondary containment systemsand/or diversionary structuresor equipment).
Respondent is at fault for failing to implement any appropriate secondary containment system
allowed by the SPCC regulations.

Respondent isresponsiblefor any conflict betweenthe BLM order and Respondent’ sSPCC
Plan. Respondent originally submitted its SPCC Planin 1992. See Stip. Ex. 1: SPCC Plan. The
BLM issued Onshore Oil and Gas Order Number 7 in 1993, which was originally proposed in
1990. See58Fed. Reg. 47354 (Sept.8, 1993) (Final Rule), amended by, 58 Fed. Reg. 58505 (Nov.
2,1993); seealso 55 Fed. Reg. 1837 (January 19, 1990) (proposed rule). Onshore Order Number
7, provides inter alia,: “The pit shall be maintained as designed to prevent entrance of surface
water by providing adequate surface drainage away fromthe pit.” 58 Fed. Reg. at 47365; see Tr.
at 309 (Harrison). The SPCC regulations provide ampleflexibility for an operator to avoid such
conflicts28 For instance, those regulations allow an operator to amend its Plan to provide for
alternate secondary containment systems. See 40 C.F.R. 88 112.5 (amendments) and 112.7(c)
(alternative secondary containment systems). Nevertheless, Respondent failed to amend its Plan
to avoid such a conflict. Exacerbating the culpability of Respondent is the fact that it was
required to review its SPCC Plan every three years, which would surely have provided
Respondent with additional prompting to avoid such a conflict between Onshore Order Number
7, which went into effect more than four (4) years prior to the March 1998 inspection. See 40
C.F.R. § 112.5(b) (requiring tri-annual plan review). Additionaly, the BLM order issued to
Respondent allowed for an appeal. At the least, Respondent could have notified either or both
agencies asto any alleged conflict. Respondent isresponsible for the conflict between its SPCC
Plan and the BLM order and may not use such alleged conflict to avoid liability.

Affirmative Defenses

Now that the EPA has established its primafacie case by a preponderance of the evidence,
Respondent has the burden of proving its defenses:

3/ See Tr. at 309 (Harrison): recognizing that an oil spill
would be considered the equivalent of surface water for the
purposes of Onshore Order Number 7.

38/ See United States v. Murphy Oil, USA, Inc., 155 F. Supp.
2d 1117, 1148 (W.D. Wis. 2001) (denying a similar claim of conflict
in an oil SPCC case because the flexibility of the regulations
allows an owner-operator to avoid such conflicts).
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Following complainant’s establishment of a prima facie case,
respondent shall have the burden of presenting any defense to the
allegations set forth in the complaint and any response or evidence
with respect to the appropriate relief. The respondent has the
burdensof presentation and persuasion for any affirmative defenses.

40 C.F.R. 8§ 22.24(a) (1999). Respondent’s proof of its defenses shall be decided based on a
“preponderance of the evidence” standard. Id. § 22.24(b).

Respondent’ s Answer asserted the affirmative defenses of statute of limitationsand laches.
See Answer at 9, 1149-50. The statute of limitations applicableto the Clean Water Actisfive (5)
years. See 28 U.S.C. § 2462; United Sates v. Banks, 115 F.3d 916, 918 (11th Cir. 1997), cert.
denied, 522 U.S. 1075 (1998); United Statesv. Telluride Co., 146 F.3d 1241, 1244-45 (10th Cir.
1998). Theearliest violation alleged isfor the date of March 25, 1998. Asthe EPA’s Complaint
was filed March 31, 2000, the statute of limitationsis not applicable. Asfor the laches defense,
it doesnot apply to the EPA. Asheld by the Tenth Circuit in the Clean Water Act case, Telluride,
supra, at 1246 n.7, the doctrine of laches does not apply to the Federal Government:

For the same reason the doctrine of laches does not apply to the
government, Nevada v. United Sates, 463 U.S. 110, 141, 103 S. Ct.
2906, 77 L. Ed.2d 509 (1983), we interpret time limitations against
the government narrowly to protect the public from the negligence
of public officers in failing to timely file claims in favor of the
public’ sinterests, unless Congress clearly allowsthose claimsto be
barred, see, e.g., Guaranty Trust Co. v. United Sates, 304 U.S. 126,
132-33,58 S. Ct. 785, 82 L. Ed. 1224 (1938).

Even assuming arguendo that laches does apply to the EPA, it does not in the case before
me. Lachesisan equitable defense to equitable actions. See e.g. Environmental Defense Fund,
Inc. v. Alexander, 614 F.2d 474, 477-78 (5th Cir.), cert. denied, 449 U.S. 919 (1980). Section
311(b)(6) seeks monetary relief rather than equitable relief. Nevertheless, even if Section
311(b)(6) did provide for non-monetary relief, Respondent cannot fulfill the requirements of the
laches defense. One test for laches requires the defendant to show: “(a) unreasonable delay in
bringing suit by the party against whom the defense is asserted and (b) prejudice to the party
asserting the defense as aresult of thisdelay.” See Jicarilla Apache Tribe v. Andrus, 687 F.2d
1324,1338 (10th Cir. 1982). TheD.C. Circuit test requiresashowing of both* inexcusable delay
and undue prejudice.” See Daingerfield Island Protective Soc. v. Lujan, 920 F.2d 32, 37 (D.C.
Cir. 1990), cert. denied sub nom. Richmond, Fredericksburg & Potomac R. Co. v. Daingerfield
Island Protective Soc., 502 U.S. 809 (1991). Theapplication of lachesinenvironmental litigation
isdisfavored. SeeJicarilla Apache Tribe, at 1338; Daingerfield Island, at 37.

In theinstant case, the EPA failed to notify Respondent of the results of its March 25, 1998
inspection of the Facility and the accompanying violationsit found. See Tr. at 166-67 (Nakad).
The EPA did not file its Complaint until March 31, 2000. It would have behooved the EPA to
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have notified Respondent of the SPCC violations prior to the June 1998 oil spill. Nevertheless,
the EPA’s delay in filing its Complaint against Respondent is not unreasonable. Respondent is
asophisticated company which wasawareor at thevery least had aduty to be awarethat it needed
appropriate secondary containment. See Tr. at 573 (Nakad); Stip. Exs. 21 and 43. Even if the
delay were unreasonable, Respondent has not fulfilled its burden to show undue prejudice.
Respondent did not put forward sufficient credible evidence to show that the delay caused it to
incur substantial costs. Respondent would arguethat it suffered expensesduetothe BLM’ sorders
to divert water runoff away from Respondent’ s secondary containment pits. However, asl| have
previously found, the flexibility in the regulations allows for the avoidance of conflicts.
Accordingly, the laches defense is denied.

Inconclusion, | find that Respondent had not fully implemented its SPCC Plan at | east from
March 25, 1998 through October 21, 1999 in violation of 40 C.F.R. § 112.3 and itsimplementing
regulations at 40 C.F.R. § 112.7.

[I1. THE SPCC PENALTY

Asto the amount of the penalty for an SPCC violation, Section 311(b)(8) of the CWA sets
forth various factors that the EPA and the Administrative Law Judge (“ALJ’) must consider in
determining the appropriate amount of the civil administrative penalty under Section
311(b)(6)(B)(ii) of the CWA. The statutory factors in determining the amount of the penalty
under Section 311(b)(8) of the CWA are asfollows:

(1) the seriousness of the violation or violations,

(2) the economic benefit to the violator, if any, resulting from the
violation,

(3) the degree of culpability involved,

(4) any other penalty for the same incident,

(5) any history of prior violations,

(6) the nature, extent, and degree of success of any efforts of the
violator to minimize or mitigate the effects of the discharge,

(7) the economic impact of the penalty on the violator, and

(8) any other matters as justice may require.

In addition to consideration of the statutory penalty criteria, the ALJImust also consider any
applicable EPA penalty policy. Section 22.27(b) of the Rules of Practice, concerningthe ALJ' s
initial decision provides:

If the Presiding Officer determinesthat aviolation has occurred and
the complaint seeks a civil penalty, the Presiding Officer shall
determine the amount of the recommended civil penalty based on
the evidence in the record and in accordance with any penalty
criteriaset forthinthe Act. The Presiding Officer shall consider any
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civil penalty guidelinesissued under the Act. The Presiding Officer
shall explain in detail in the initial decision how the penalty to be
assessed corresponds to any penalty criteria set forth in the Act. If
the Presiding Officer decidesto assess apenalty different in amount
from the penalty proposed by complainant, the Presiding Officer
shall set forth in the initial decision the specific reasons for the
increase or decrease.

40 C.F.R. 22.27(hb).

However, as shown by the EAB’s case In re Employer’ s Insurance of Wausau and Group
Eight Technology, Inc., one cannot apply the penalty policy unquestionably asif the policy were
a rule with binding effect, because such policy has not been issued in accordance with the
Administrative Procedure Act (* APA™) proceduresfor rulemaking. 6 E.A.D. 735, 761 (EAB, Feb.
11, 1997). Furthermore, the EAB has held that the ALJ has “the discretion either to adopt the
rationale of an applicable penalty policy where appropriate or to deviate from it where the
circumstances warrant.” In re DIC Americas, Inc., 6 E.A.D. 184, 189 (EAB, Sep. 27, 1995).
Although the EAB in Wausau ultimately upheld the use of the PCB Penalty Policy in assessing
acivil administrative penalty in that case, the EAB readily recognized the limitations of therole
and application of the various EPA Penalty Policies. In discussing these limitations, the EAB
noted that the relevant penalty Policy must not be treated asarule and that in any case where the
basi c propositionson whichthe Policy isbased are genuinely placed at i ssue, adjudicative officers
“must be prepared ‘ to re-examine[those] basic propositions.”” Wausau, at 761, quoting, McLouth
Seel Products Corp. v. Thomas, 838 F.2d 1317, 1321 (D.C. Cir. 1988).

The EPA issued a Penalty Policy, dated August 1998, for violations of Sections311(j) and
311(b)(3) of the CWA, which it employed in calculating the penalty proposed in the Complaint.
See Compl. Ex. 28: “Civil Penalty Policy for Section 311(b)(3) and Section 311(j) of the Clean
Water Act” at 9 (hereinafter, referred to as“ Penalty Policy”).2’ | note that the aforementioned
Penalty Policy generally touches on all statutory factorslisted in Section 311(b)(8) of the CWA.

InitsComplaint, the EPA proposed acivil administrative penalty inthe amount of $63,050
for Respondent’ sviolation of the SPCC regulationsat 40 C.F.R. 8 112.3 and Section 311(j) of the
CWA as alleged in Count | of the Complaint. Section 311(b)(6)(B)(ii) of the CWA provides,
“The amount of aclass |1 civil penalty under subparagraph (A) may not exceed $10,000 per day
for each day during which the violation continues; except that the maximum amount of any class

39/ The “Penalty Policy” specifies that it is to be
implemented no later than thirty (30) days after i1ts issuance and
that it applies to actions filed after 1its iImplementation.
“Penalty Policy” at 2. It further specifies that it applies to all
cases that are pending when it is implemented it the parties have
not reached an agreement in principle as to the amount of the
penalty. Id.
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Il civil penalty under this subparagraph shall not exceed $125,000.” As modified by the Debt
Collection Improvement Act of 1996, violations committed after January 31, 1997 carry a
maximum overall penalty of $137,500 with a daily maximum of $11,000 thereafter. See 31
U.S.C. § 3701; 61 Fed. Reg. 69359 (Dec. 31, 1996).

First, I correct Respondent’ sincorrect assumption asto what the maximum penalty can be.
Respondent assumesthat $137,500 isthe maximum overall penalty that could have been assessed
in this case, thus putting EPA’s assessment of a combined $137,300 for Counts | and Il just a
coupleof hundred dollarslessthan themaximum. However, thestatute’ slimitationsapply to each
individual count aleged in the Complaint rather than acting as an overall limitation of penalties
for various violations committed at a Facility. Thelanguage of the statute isinstructive asit sets
alimit asto singular, individual violations. For example, “the amount of a class |1 civil penalty
... during which the violation continues.” CWA § 311(b)(6)(B)(ii) (emphasis supplied). The
overall maximum assessable penalty in this caseis $275,000, which is slightly more than twice
what the EPA proposed.

| now consider the factors that the EPA used in setting the SPCC penalty. The EPA’s
Penalty Policy addresses, inter alia: (1) gravity, (II) economic benefit, and (I11) settlement
adjustment factors. See “Penalty Policy” at 6-10 and 15-16. The Gravity component for 311(j)
violations is determined by a four-step process concerning: (1) seriousness, (2) culpability, (3)
mitigation, and (4) history of prior violations. Id. at 6-10. The Seriousness step is determined
initially by reference to a matrix, which is based on the storage capacity of the Facility and the
degree of noncompliance. Id. at 7.

Respondent argues that the EPA cannot take into account storage capacity in determining
the penalty for an SPCC implementation violation. Instead, Respondent would have the Court
calculatethe penalty based on the actual storage used at thetime of theviolation. Therecent case,
Pepperéll, isinstructive, as the Section 311(b)(6) penalties were cal culated without reference to
the Penalty Policy. See Pepperell, CWA-2-1-97-1088, 1999 EPA ALJLEXIS 16, at *76 (EPA
ALJ, Feb. 26, 1999), rev' din part by, 2000 EPA App. LEXIS 14, at *62-63 n.22 (EAB, May 10,
2000), 9E.A.D. __ , review denied, 246 F.3d 15 (1st Cir. 2001). In Pepperell, the oil storage
capacity of the Facility rather than actual usage of that capacity was used to cal culate the penalty.
See 1999 EPA ALJLEXIS 16, supra, a *76; 2000 EPA App. Lexis 14, supra, at *64-69. In
Pepperell, the EAB held that it is error to fail to take into account the storage capacity of the
facility. 2000 EPA LEXIS 16, at *64-65, 67. Furthermore, the EAB held that it was error to fail
to take into account even the capacity of tanksnot in use. 1d. at *37-43, 64-65, and 67. Finally,
the EAB assessed the penalty for the SPCC violation by calculating the storage capacity of the
Facility, including disconnected tanks not in use. 1d. at *64-69.

In challenging the use of storage capacity in the penalty calculation, Respondent relies
heavily onthe case, Inthe Matter of Brewer Chemical Company, 1 E.A.D. 247 (EPA Adm'r, May
19,1976). InBrewer, the EPA Administrator concluded that the AL J spenalty determinationwas
too restrictive in that it failed to take into account the size of the facility’s storage tanks in
determining the “gravity” of the violation. Id. at 249-50. This conclusion was reached in the
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context that “the extent of environmental threat [posed by aviolation] may also make aviolation
lessgrave.” Id. at 250. The Administrator also concluded that thetypical actual storage amounts
are relevant to gravity. Seeid. However, this 1976 case was issued prior to the overhaul of
Section 311 of the CWA by the OPA. See OPA., Pub. L. 101-380, § 4301(b), 104 Stat. 484
(1990). The 1972 version of the civil administrative penalty factors under Section 311 of the
CWA only took into account the following three factors: “[ T]he appropriateness of such penalty
to the size of the business of the owner or operator charged, the effect on the owner or operator’s
ability to continue in business, and the gravity of theviolation....” CWA 8§ 311(b)(6) (1972),
Pub. L. 92-500, 86 Stat. 816. Through the OPA, in 1990 Congress overhauled the penalty
provisions for Section 311(b)(6) violations and greatly expanded the factors to be considered,
adding factorsthat can soften the penalty such as mitigation success and “ other matters asjustice
may require.” See OPA, supra, at 8 4301(b); CWA § 311(b)(8) (1997-2000).

Much moreinstructive than Brewer isthe EAB’ srecent decisionin Pepperell, inwhich the
EAB applied the new statutory penalty factors for Section 311(b)(6) violations. Although the
EAB did not expressly consider Brewer, the EAB in Pepperell upheld the EPA’s use of storage
capacity in the gravity determination as to the base penalty amount. See 2000 EPA App. LEXIS
14, supra, at *64-69, review denied, 246 F.3d 15 (1st Cir.). Most significant is that the EAB
increased the penalty assessed by the ALJ by including the storage capacity of tanks not in use.
Seeid. | concludethat it is proper to consider storage capacity in calculating the penalty for an
SPCCviolation, at |east under thefacts of thiscase. The EPA’s1998 Penalty Policy isinstructive
asto how to implement the statutory penalty factors. See*Penalty Policy” at 14. | conclude that
consideration of storage capacity in the matrix of the SPCC Penalty Policy is appropriate.

Applying the matrix, at Respondent’s Facility the 5,000 barrel slop oil tank alone has a
storage capacity of 210,000 gallons, at 42 gallons per barrel. Tr. at 570 (Nakad). Additionally,
the Facility’ stotal storage capacity isapproximately 462,000 gallons. Tr. at 568-69 (Nakad), 617
(Nakad).2/ Thus, | agree with the EPA’s finding that Respondent’s Facility falls within the

4/ Respondent’s argument that the EPA’s (here, Jane Nakad’s)
calculation of the total facility storage capacity included water
tanks lacks merit. Respondent cites to this portion of the record
in 1ts cross-examination of Ms. Nakad:

Q: So you calculated the capacity based — or
you calculated your total gallon number based
on the total number of tanks without regard to
whether there was oil iIn the tanks; iIs that
correct?

A: [by Ms. Nakad] No. There were some tanks
that were obviously, | believe, water tanks.

Tr. at 618 (Fognani, Nakad). 1 read this testimony to show that
Ms. Nakad did not calculate the total storage capacity without
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200,001 to 1 million gallon category on the matrix. See“Penalty Policy” at 7. Furthermore, in
this case, the significance of the environmental threat is not lessened merely because Respondent
was nhot using al of its storage capacity. As of the June 1998 ail spill, just in one of its many
storage tanks alone, Respondent was storing at least 46,000 gallons of oil (i.e. 1,100 barrels). Tr.
at 658-59 (Calvert). Inspections from March 25, 1998 through October 21, 1999 also show
leakage of oil out of storage tanks at tanks other than the 5,000 barrel slop oil tank. Seee.g. Stip.
Exs. 2, 7,and 8; Compl. Ex. 21: Video. Thisindicatesthat someoil wasalso being stored in those
tanks. Therefore, overall, Respondent was storing a significant amount of oil, and | have
previously found that the drainage characteristics of Respondent’ s Facility provide particularly
easy access to navigable waters. Similarly, in Industrial Chemicals, supra, at 25, in which the
EAB did consider Brewer, the EAB concluded that if an SPCC Plan’ sshortcomingsaresignificant
then they warrant a significant penalty. In contrast, in Brewer, supra at 249-50, the facility in
guestion only stored 800 gallons of oil out of atotal oil storage capacity of 20,000 gallons.

Next, in applying the matrix, the EPA determined Respondent to be in “major
noncompliance,” which means: “Cumulatively, the violations essentially undermine the ability
of the respondent to prevent or respond to worst case spills through the development and
implementation of aplan.” Id. at 8. Asillustrations, the Penalty Policy describesamajor SPCC
violation as: “No SPCC plan and no secondary containment; failure to implement SPCC plan;
inadequate or incompl ete planimplementation resulting in (1) grossly inadequate or no secondary
containment or (2) hazardous site conditions.” Id.

| easily find that the secondary containment at the facility from March 1998 to October
1999 was at least grossly inadequate in light of Respondent’s persistent failure to implement
appropriate secondary containment. Seee.g. Stip. Exs. 2, 7, and 8; Compl. Ex. 21: Video.; Tr. at
101 (Nakad), 106 (Nakad), 109 (Nakad); 148 (Nakad), 310 (Harrison), 448 (Hawthorne), 475
(Hawthorne), 488-89 (Hawthorne), 507 (Goedert), 528 (Goedert), and especially 656 (Calvert)
(admitting that Respondent did not do anything about the lack of secondary containment after a
claimed wash-out of adike). In addition, Respondent’s SPCC violations undermined its ability
to prevent or respond to oil spills. The grossly inadequate secondary containment coupled with
failure to adequately maintain the facility in good repair, see e.g. Stip. Exs. 2, 7, and 8,
underminesitsability to prevent oil spills. Respondent’ snumerous historic oil spillsdemonstrate
thisfact. See Stip. Exs. 2, 18, 23, and 24 (documenting oil spillsin 1983, 1994, 1997, and 1998).
Therefore, | agree with the EPA’ s determination that Respondent wasin “ major noncompliance’
from at least March 25, 1998 through October 21, 1999. Applying the matrix, the base penalty
range of $25,000 to $60,000 was appropriate. See “Penalty Policy” at 7. The EPA chose abase

regard as to the purposes to which the tanks were put to use.
Instead, the testimony shows that Ms. Nakad did take into account
tanks solely used to store water and excluded those tanks” capacity
in her calculations of the total o1l storage capacity of the
Facility.
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penalty of $ 35,500 based on Ms. Nakad’ sreasoning that 462,000 gallonsiswithinthe mid-range
of 200,001 to 1,000,000 gallons of ail, thus calling for a base penalty within the mid-range of
$25,000 to $60,000. Tr. at 569-70 (Nakad); Stip. Ex. 20 a 2. This base penalty assessment is

appropriate.

The second step in determining the gravity of the SPCC violation, calls for an upwards
adjustment (or no adjustment) intheinitial penalty amount based on the potential environmental
impact of aworst case discharge. See “Penalty Policy” a 9. Here, the EPA determined there
would be a“moderateimpact.” Tr. at 570 (Nakad); Stip. Ex. 20at 2. A “major impact” requires
a discharge that would “likely have a significant effect on human health, an actual or potential
drinking water supply, a sensitive ecosystem, or wildlife (especially endangered species), dueto
factors such as proximity to water or adequacy of containment.” “Penalty Policy” a 9. A
“moderate impact” requires adischarge that would “likely have asignificant affect on navigable
waters (other than a drinking water supply), adjoining shorelines, or vegetation (other than a
sensitive ecosystem) due to factors such as proximity to water or adequacy of containment.” |d.
When the potential environmental impact of aworst case dischargeis assessed as“moderate,” an
upward adjustment of up to twenty-five (25) percent may be applied. Id.

The Penalty Policy doesnot define“worst casedischarge” but the SPCC regul ationsdefine
it as “the largest foreseeable discharge in adverse weather conditions as determined using the
worksheets in Appendix D to this part.” 40 C.F.R. § 112.2 (1997-99). As | have previousy
determined in this opinion, the worst case discharge would consist of at least 462,000 gallons of
oil, at least for the period from March 25, 1998 until July 9, 1998. | further determined that from
July 9, 1998 through at least October 21, 1999, a worst case discharge would consist of at |east
210,000 gallonsof oil. Asl havepreviously determined, based on the geographical and locational
aspects of the Facility in adverse weather, such as heavy rains, it is likely that a worst case
discharge would cause large quantities of oil to enter the incise channel and then the Unnamed
Creek and then discharge into Five Mile Creek. Thus, a worst case discharge would have a
significant effect on navigable waters. However, asthese bodies of water do not supply drinking
water for humans, see Stip. Ex. 43, the “major impact” category listed in the Penalty Policy is
inapplicable. See*Penalty Policy” at 8. | find that the determination of a“ moderateimpact” was
appropriate. A “moderateimpact” callsfor an upward adjustment ashigh as25% abovetheinitia
penalty determination. Stip. Ex. 20 at 2; “Penalty Policy” at 9. The EPA enhanced the initial
penalty of $35,500 by 15%. Stip. Ex. 20 at 2; Tr. at 570 (Nakad). The 15% enhancement, which
resulted in a $40,825 penalty at this second stage of the gravity assessment, is appropriate.

Thefinal stageinthe Gravity determination callsfor an adjustment to the enhanced penalty
amount to account for the Duration of theviolation. “Penalty Policy” at 9. Thedurationisbased
on the number of months that the violation continues and callsfor a 1/2 percent increase for each
month. 1d. The beginning date of the violation was March 25, 1998, and the EPA chose July 31,
1999 as the cutoff date for the duration. Tr. at 571 (Nakad). As such, the EPA enhanced the
penalty by 8%, due to the 16 month duration. Tr. at 571 (Nakad), 600 (Nakad).

Respondent challenges the EPA’ s use of the July 31, 1999 date as the cut-off date. If the
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EPA’suse of the July 30, 1999 date was used solely to show the duration of the violation and thus
the duration of liability, it would be an improper use of information obtained at the parties
settlement conference because admissionsof liability at the Rule 408 settlement conference cannot
be used against a party to that conference. See F.R.E. 408. However, use of that date for an
“other matter” isadmissible under Rule408.2Y 1n applying the Penalty Policy, use of the October
21, 1999 date would have resulted in an enhancement of the penalty by as much as 9.5% instead
of 8%. Mr. Litchford’ sreport and testimony provide credible evidence that the SPCC violations
continued through October 21, 1999. See Tr. at 206-29 (Litchford); Stip. Ex. 8. The record
supportsthat there were egregious viol ations of the SPCC requirementsthroughout aperiod from
at least March 25, 1998 through October 21, 1999.42 | find that the EPA’ s use of the July 1999
date rather than the October 1999 date is areasonable use of itsdiscretionin arriving at aslightly
more lenient penalty. Moreover, Respondent has not been afforded an opportunity to respond to
extending the period of violation to October 1999. As such, in order to avoid any due process
concerns, the earlier date of July 30, 1999, is used to calculate the duration of the penalty.

Respondent also arguesthat Mr. Litchford’s October 21, 1999 inspection of the Facility is
irrelevant to the duration of the SPCC violations becauseit does not cite the exact sameviolations
as found in the March 25, 1998 inspection. See Resp. Post-Hr. Br. at 30-31. However, both
inspection reportsrefer to violationsof 40 C.F.R. Part 112 for failureto implement an SPCC Plan.
Compare Stip. Ex. 7to Stip. Ex. 8. Although not necessary to adetermination of liability, | also
find that bothinspectionscite several identical violations, such asinadequate maintenance and the
lack of appropriate secondary containment. Thus, the SPCC violation isfound to have continued
until October 21, 1999, but the shorter period of July 1999 will be used for calculating the
duration component. The additional enhancement of the penalty of $40,825 by 8%, resultsin a
penalty of $44,091. See Stip. Ex. 20 at 2. The 8% penalty enhancement for the duration of the
violation is appropriate. The $44,091 is an appropriate penalty amount at the Seriousness stage
of the Gravity determination in the case before me.

Under the applicable Penalty Policy, Step Two of the Gravity determination is
“Culpability.” See “Penalty Policy” at 9. “Culpability” is determined by considering “[T]he

4/ See FRE 408. Instances in which otherwise excludable
settlement conference information was admitted as an “other matter”
include: In the Matter of Wego Chemical & Mineral Corp., supra, at
529-31 (holding that i1t was an error to exclude evidence of
equitable estoppel revealed in settlement discussions); In the
Matter of United States Air Force, Tinker Air Force Base, supra, at
*6-10 (ruling allowed rebuttal evidence from settlement discussions
to be used but excluded evidence of a settlement offer).

42/ See e.g. Stip. Exs. 2, 7, and 8; Compl. Ex. 21: Video.;
Tr. at 101 (Nakad), 106 (Nakad), 109 (Nakad), 148 (Nakad), 310
(Harrison), 448 (Hawthorne), 475 (Hawthorne), 488-89 (Hawthorne),
507 (Goedert), 528 (Goedert), and especially 656 (Calvert).
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degree to which the respondent should have been able to prevent the violation, considering the
sophistication of the respondent and the resources and information availableto it, and any history
of regulatory staff explaining to the respondent its legal obligations or notifying the respondent
of violations.” Id. Concerning Respondent’ slevel of sophistication in dealing with SPCC Plans
and regulatory requirements, the EPA independently verified that Respondent isalarge company
with in-house legal staff. Tr. at 573 (Nakad). It isalso credible that Jane Nakad, who prepared
the penalty assessment, see Stip. Ex. 20, knew that Respondent was a sophisticated oil business
and that it was knowledgeable or should have been knowledgeable about oil regulations. Ms.
Nakad has extensive experiencein thefield of oil regulatory compliance for at least seven years.
See Tr. at 71-75 (Nakad), 81 (Nakad), 151 (Nakad), 573 (Nakad); Stip. Ex. 21. Respondent’s
discharge and Facility permit also shows that Respondent hasin-house legal staff. See Stip. Ex.
43. | have previously found the SPCC violations to be egregious from at least March 25, 1998
through October 21, 1999. Theabove-cited facts show that Respondent was sophisticated enough
to avoid such egregious violations.

In some situations, the severe weather conditions that impair implementation of SPCC
requirements may be relevant to Culpability, depending on the promptness with which an owner
or operator finally complies. See e.g. Inthe Matter of Industrial Chemicals Corp., CWA-02-99-
3803, 2000 EPA ALJLEXIS84, at * 21-23 (EPA ALJ, Sept. 22, 2000), modified on other grounds
by, dlipop., supra, a 22, 24 (EAB). Inthe case before me, Respondent Crown claimed that severe
weather prior to March 25, 1998 washed out adike, which it claimed to be part of its secondary
containment system. Nevertheless, | previously found that Respondent did not have such adike.
Seealso Tr. at 88-90 (Nakad), 109-110 (Nakad), 136-37 (Nakad), 229-30 (Litchford); Compl. Ex.
21: Video; Joint Stipulations, Fact § 24. Furthermore, even if Respondent had ever had such a
dike, Respondent’ s own witness admitted that after the claimed wash-out it did not do anything
about the lack of secondary containment. Tr. at 656 (Calvert). Infact, Respondent did not build
appropriate secondary containment for any part of the Facility until ordered to build bermsin July
1998, after the June 1998 oil spill. Tr. at 462 (Hawthorne). The “Culpability” stage allows for
an upward adjustment of the penalty as high as 75%. See “Penalty Policy” at 9. Here, the EPA
increased the penalty by 30%. Tr. at 573 (Nakad); Stip. Ex. 20 at 2. | find that the EPA’ s 30%
increase of the penalty was quite reasonable, which raised the penalty to $ 57,318.

Consideration of “Mitigation” isthethird step in determining the Gravity component of the
calculation for an SPCC violation. See “Penalty Policy” at 10. Mitigation calls for a
consideration of how quickly the violator comesinto compliance, thus mitigating the threat of a
discharge due to SPCC violations. Seeid. | previously found that Respondent did not have any
appropriate secondary containment for any part of its Facility until after the June 1998 ail spill,
when the EPA ordered Respondent to build berms around three of its largest tanks. | also
previously found that even after those bermswere completed by July 14, 1998, Respondent failed
to implement an appropriate secondary containment system for the rest of the Facility. See Stip.
Ex. 8 (report and photo log); Tr. at 229-30 (Litchford). | have also previously found that other
SPCC violations, such as maintenance violations, continued from March 1998 through October
1999. See also Stip. Ex. 8 (report and photo log); Tr. at 208 (Litchford), 231 (Litchford). |
concludethat Respondent’ sconduct does not merit adownward adjustment in itspenalty asto the
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Mitigation factor. See “Penalty Policy” at 10.

An adjustment for “History of Prior Violations” is the fourth step in the SPCC violation
gravity determination. See id. at 10. The Penalty Policy calls for an adjustment “[1]f the
respondent has arelevant history of violations within the past fiveyears.” 1d. It further callsfor
consideration of violations of “SPCC and facility response plan regulations, discharges in
violation of Section 311(b)(3), and any violation of an environmental statute that relates to the
respondent’ s ability to prevent or mitigate a discharge in violation of Section 311(b)(3).” 1d. A
history of violations may include findings of related violations cited by agencies other than the
EPA and at any of Respondent’ s facilities. See“Penalty Policy” at 10. By “prior violations,” |
read the Policy to call for violations that occurred prior to the duration of time charged in the
Complaint. The Complaint chargesthat SPCC violationsoccurred beginningin March 1998. The
EPA relied in part on the BLM’s undesirable event reports from 1994 and 1997 in finding a
history of violations. See Tr. at 573-73 (Nakad); Stip. Exs. 20, 23, and 24.

The February 13, 1994 spill cited by the BLM occurred more than five years prior to the
filing of the Complaint, so it is excluded from consideration as to this factor under the Penalty
Policy.2/ See Stip. Ex. 24; “Penalty Policy” at 10. However, the February 4, 1997 discharge
cited inthe 1997 BLM report, iswithin the five year history contemplated by the Penalty Policy.
See Stip. Ex. 23. Onthat date, apossibly broken 3" valvein an oil tank precipitated aspill of five
barrels (i.e. approximately 210 gallons) of ail, of which no amount wasrecovered. 1d. TheBLM
report indicated that the spill went down a ditch about 75 yards but that sparse description
provides insufficient information to determine whether there was a Section 311(b)(3) discharge
into navigablewaters, such astheincise channel or the Unnamed Creek, or any waterbody for that
matter. Seeid. The BLM’s report also cited that “the existing ditches along the road has no
diversion points, into the existing two evaporation ponds bel ow the two tank batteries.” 1d. The
latter observance showsthat Respondent had not implemented the secondary containment system
provided for in its SPCC Plan. The Penalty Policy allows for an upwards adjustment in the
penalty ashigh as 100% “[D]epending on the frequency and severity of such past violations.” See
“Penalty Policy” at 10. Here, the EPA chose a 10% increase in the penalty based on the history
of prior violations. See Tr. at 573-74 (Nakad); Stip. Ex. 20 at 2. This resulted in a penalty of
$63,050 at the conclusion of the Gravity stage of the penalty determination. The EPA’s 10%
increase based on the history of prior violationsis reasonable.

As to economic factors contemplated by the Penalty Policy, there is insufficient credible
evidenceto show that Respondent enjoyed an economic benefit fromits SPCCviolation. See Stip.
Ex. 20; Tr. at 574-55 (Nakad) (showing that the EPA failed to conduct an economic analysis).
The EPA did not make any adjustmentsto the penalty as to economic benefit. 1d. Furthermore,
there is insufficient evidence showing that the penalty should be adjusted due to the economic

4/ This spill is also cited by the EPA. See Stip. Ex. 19.
Similarly, the 1983 spill cited by the EPA exceeds the fTive-year
limit for consideration of historical oil spills. See Stip. EX.
18.
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impact on Respondent. Asto the economic impact factor, Respondent did not claim inability to
pay the assessed penalty, and Respondent failed to submit financial documentation asto inability
to pay. Finally, Respondent does not attempt to claim that the penalty should be adjusted dueto
either economic benefit or economic impact. See e.g. Stip. Ex. 42. Accordingly, | make no
adjustment to the penalty for either economic benefit to or economic impact on the Respondent.

Finally, both the Penalty Policy and Section 311 of the CWA allow for consideration of
“other matters as justice may require.” Seeid.; CWA § 311(b)(8). Inthe case Inre Spang &
Company, the EAB described “ other matters as justice requires’ as a“[Jjustice factor, which is
essentially to operate as a safety mechanism when necessary to prevent an injustice.” 6 E.A.D.
226, 250 (EAB, Oct. 20, 1995). Additionally, “It further suggests that use of the justice factor
should be far from routine, since application of the other adjustment factors normally produces
apenalty that isfair and just.” Id. Furthermore, “[1]t also suggests that evidence of creditable
projects should be sufficiently clear that the proceeding will not get bogged down in a
time-consuming analysis of collateral mattersthat are, in reality, commonplace, and thus do not
riseto the level where justice requirestheir consideration.” 1d. (emphasisin original).

Respondent suggests that the conduct of Governmental agencies was at part to blame for
its violations and thus it deserves an adjustment to its penalty for “other matters as justice may
require.” See Resp. Post-Hrg. Br. at 44-45. In particular, Respondent cites the fact that it
attempted to surrender its leases for the Facility to the BIA prior to 1998 and as early as 1994.
SeeTr. at 342-49 (Y ates). Respondent suggeststhat if the BIA had accepted the lease surrender,
it would never have been in a position to have committed the SPCC violation aleged in the
Complaint. See Resp. Post-Hrg. Br. at 44-45. Although any inquiry into such matter is beyond
the scope of thisdecision, | observe that Respondent appears to be at least partly responsible for
thedelay inthelease surrender dueto Respondent’ sfailureto comply with BLM regulations. The
BLM will not recommend that the BIA approve the surrender of oil facility leases, such as
Respondent’ s, until Respondent isin compliancewithBLM regulations. Tr. at 323-24 (Harrison).
At least at the time of the March 25, 1998 inspection, Respondent was cited by the BLM for
failure to comply with its regulations. See Tr. at 254-55 (Harrison); Stip. Exs. 26 and 27.
Furthermore, as of the date of the hearing, Respondent had not obtained BLM approval to plug
and abandon sixteen (16) wells at Respondent’s Facility. Tr. at 341 (Y ates).

Additionally, | note that Respondent was still reaping the benefits of its Facility during at
least some of thetime period alleged inthe Complaint. For instance, aslate of May of 1998, wells
were still producing oil at the Facility. Tr. at 87-88 (Nakad), 358 (Y ates). At thetime of the June
1998 oil spill, Respondent was transferring oil from the 5,000 barrel slop oil tank in an attempt
tosell theoil. Tr. at 386 (Y ates), 389 (Y ates), 659-60 (Calvert). | aso previously found that the
regulations allow ample flexibility to avoid conflicts with BLM, BIA, and tribal regulations.24

4/ See also Murphy Oil, supra, at 1148 (denying a similar
claim of conflict In an oil SPCC case because the flexibility of
the regulations allows an owner-operator to avoid such conflicts).
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Respondent’ s situation does not merit a penalty adjustment for “other matters as justice may
require.”

Accordingly, | assess a penalty of $ 63,050 for Count I.

V. COUNT II: THE SECTION 311(b)(3) OIL DISCHARGE
Count |1 of the Complaint charges,

Respondent’ sdischarge of approximately 285to 300 barrels(11,970
to 12,600 gallons @ 42 gallons per barrel) of oil from the Maverick
Spring Field facility into or upon the navigablewatersof theU.S. on
or about June 4, 1998, constitutes a violation of Section
311(b)(6)(A)(i) of the Act, 33 U.S.C. § 1321(b)(6)(A)(i), and is
subject to amaximum penalty of $11,000 per day of violationfor the
period June 4 through June 12, 1998, and continuing thereafter.

Compl. at 7-8.

Section 311(b)(6)(A)(i) of the CWA is the administrative civil penalty provision for
enforcing Section 311(b)(3) of the CWA, which prohibits “[D]ischarge of oil or hazardous
substances (i) into or upon the navigable waters of the United States, adjoining shorelines. . . in
such quantities as may be harmful as determined by the President.” The Discharge of Oil
regulations define “harmful quantities’ as those that either “[v]iolate applicable water quality
standards’ or “[clause a film or sheen upon or discoloration of the surface of the water or
adjoining shorelinesor cause asludge or emulsion to be deposited beneath the surface of thewater
or upon adjoining shorelines.” 40 C.F.R. 88110.3(a), (b). A “sheen” is*aniridescent appearance
on the surface of water.” 40 C.F.R. 8§ 110.1. Just afew drops of oil can create a sheen on water.
Tr. 486-87 (Hawthorne). The regulation defining “harmful quantities” with the sheen test has
been held valid. See e.g. Chevron, U.SA., Inc. v. Yost, 919 F.2d 27, 30-31 (5th Cir. 1990). A
“dudge” is*an aggregate of oil or oil and other matter of any kind in any form other than dredged
spoil having a combined specific gravity equivalent to or greater than water.” Id. | find that the
EPA’s Complaint did charge Respondent with a discharge of oil in harmful quantities, contrary
to Respondent’ s suggestion otherwise. Itsallegation of adischarge of 285-300 barrels of oil into
navigablewater combined with itsallegation of violation of Section 311(b)(6)(A)(i) of the CWA,
which enforces Section 311(b)(3) (discharge of oil in harmful quantities), doessufficiently allege
adischarge of oil in harmful quantities. See Compl.  38.

The issue is whether the EPA has proved by a preponderance of the evidence that
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Respondent discharged oil in harmful quantities into navigable waters4>’ As discussed above,
| havefound thefollowing bodies of water to be* waters of the United States’ and thus* navigable
waters’ within the context of the CWA and the Discharge of Qil regulations: (1) the incise
channel, (2) the discharge stream, (3) the Unnamed Creek, (4) Blue Draw, (5) Five Mile Creek,
and (6) Boysen Reservoir. | aso earlier found that Respondent was the operator of the Facility
at all relevant times, which includes June 1998. Seee.g. Stip. Ex. 40. Respondent admitsthat on
or about June 4, 1998, a 5,000 barrel slop oil tank at its Facility spilled. Joint Stipulations, Fact
17; Answer §20. Thus, the remaining question iswhether the EPA has shown that the spilled oil
reached navigable waters in harmful quantities.

Therecord reflects the following. On or about June 4, 1998, a 5,000 barrel slop oil tank at
Respondent’ s Facility spilled, discharging approximately 285 to 300 barrels of crude oil. Joint
Stipulations, Fact 1 7, 14. Respondent stipulated that the spill was discovered on the morning
of June 5, 1998. Id. 111. On June 4, 1998, afield pumper for Nucor opened a small valve to
allow thetransfer of waste oil fromthe 5,000 barrel slop oil tank into aprocesstank using apump.
Answer 1 21; Tr. at 659-60 (Calvert); Stip. Ex. 2. The spill occurred due to the breaking of that
2-3" valve. See Stip. Ex. 23; Stip. Exs. 4, 5, 6, and 11; Tr. at 478-79 (Hawthorne), 501-02
(Goedert); Answer 1 22. The oil spill discharged at least 290 barrels (approximately 12,180
galons at 42 gallons per barrel) of crude oil. Stip. Exs. 30 and 34; Tr. at 263 (Harrison), 660-61
(Calvert), 665 (Calvert). At thetime of the ail spill, there was at least 1,100 barrels of oil in the
5,000 barrel tank. Tr. at 658-59 (Calvert). The slop oil was accumulated over a period of several
years by skimming the discharge pits. Stip. Ex. 2.

The EPA’ s stipulation as to the volume of the spill appearsto have been liberal in that the
oil spill may have been appreciably larger. Mr. Aragon testified that the spill may have been as
largeas 1,100 barrels. See Tr. at 413 (Aragon). Inadditionto Mr. Aragon’ stestimony about the
volume of oil spilled, Respondent claimed to have initially recovered 200 barrels of oil by
vacuuming. Tr. at 668 (Calvert). Additional oil was recovered by later vacuuming, and
Respondent estimated that about 250 to 275 barrels of oil were returned to the 5,000 barrel tank.
Tr. at 669 (Calvert); Stip. Ex. 13. Then, Respondent excavated a very large volume of soil, in
attempting to recover the remaining barrels absorbed by the soil. See Stip. Ex. 13. At the
upgradient portion of the spill, four to eight inches of recently oil stained soil were removed. In
the Unnamed Creek, the bed excavation reached two to three feet in depth and included recently
oil stained soil and historic oil staining. Stip. Ex. 2. Ultimately, approximately 2,800 cubic yards
of soil wereexcavated. 1d. Such excavation, even when allocating an amount for historical spills,
indicates a significant amount of oil was spilled and absorbed in the soil. | further note that
Respondent’ s estimate of the spill was based on its reading of the slop oil tank gauge and Mr.
Calvert acknowledged that such estimates can be somewhat inaccurate. Stip. Exs. 2 and 11; Tr.

48/ Section 311(a)(2) of the CWA defines *“discharge” as
“aincluding, but is not limited to, any spilling, leaking, pumping,
pouring, emitting, emptying or dumping, but excludes (A) discharges
in compliance with a permit under section 1342 of this title .
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at 665 (Calvert), 675 (Calvert).

The oil spill flowed down the hill from the 5,000 barrel slop oil tank into an eroded gully,
then into the incise channel, and eventually flowed past the discharge pits and into the Unnamed
Creek at the point where the Unnamed Creek convergeswith the discharge stream about 30 yards
downstream from the outfall point. Tr. at 267-69 (Harrison), 415-18 (Aragon), 440 (Aragon),
450-52 (Hawthorne), 474-75 (Hawthorne), 518 (Goedert), 664-65 (Calvert), 692 (Calvert), 733-34
(Calvert). Thedop oil that spilled is arather viscous substance. Before reaching the Unnamed
Creek, the ail traveled for a distance of about 300 yards at awidth ranging from 2 feet to 20 feet
and then flowed through the Unnamed Creek for at least another 200 yards in the direction
towards Five Mile Creek. Stip. Ex. 11; Tr. at 450 (Hawthorne), 474-75 (Hawthorne), 664-65
(Calvert), 692 (Calvert). The spill flowed to a point at least 250 yards downstream from the
outfall point into the Unnamed Creek. Stip. Exs. 11 and 30.4/

Based on the foregoing evidence, | find that the EPA has adequately proved by a
preponderance of the evidenceits allegation that the oil spill commenced on the night of June 4,
1998. Thelarge volume of oil spilled, the small size of the ruptured pipe involved, the extent of
the soil saturated, and the long distance the oil progressed in order to reach the Unnamed Creek
are factors in making this determination. The fact that the oil spill was not discovered until the
morning of June 5, 1998 is not persuasive as to the date of the spill, as Respondent did not have
personnel on site when the spill commenced. See Tr. at 413-14 (Aragon).4/

OnJune5, 1998, water from aspring and natural water seepswas seen running intheincise
channel and in the Unnamed Creek. Tr. at 417-18 (Aragon), 543 (Goedert); Stip. Ex. 2.
Furthermore, immediately after the spill began, water was present in the Unnamed Creek. Tr. at
736 (Calvert). Rainwater and water seeps were present in the Unnamed Creek at various times
during the oil discharge. Tr. at 293 (Harrison), 417-18 (Aragon), 451-53 (Hawthorne), 503-04
(Goedert), 543 (Goedert). In addition, after heavy rains water was flowing under and past the T-
siphon dam in the Unnamed Creek and towards Five Mile Creek at the time of the oil discharge.
Tr. at 507-08 (Goedert), 536 (Goedert); Stip. Ex. 2, Black and White Photo 1. Respondent has

46/ However, the oil discharge did not reach Five Mile Creek,
which is approximately one mile downstream from the Facility. See
Tr. at 354 (Yates), 539 (Goedert), 593 (Nakad), 672-65 (Calvert),
691 (Calvert). As the oil discharge did not reach Five Mile Creek,
it also could not have reached Boysen Reservoir.

4/ Assumptions by a couple of the EPA’s witnesses that the
spill began on June 5, 1998 were based on assumptions made by
others. See e.g. Tr. at 262 (Ms. Harrison states that she received
the call that the spill occurred on June 5, 1998 and then used that
date In her report); Tr. at 505-06 (Mr. Goedert assumes that the
spill commenced on June 5, 1998 based on the recollections of other

people).
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emphasized that no produced water was being discharged into the incise channel, the discharge
stream, the Unnamed Creek, or Blue Draw at the time of the oil spill. Tr. at 632-33 (Calvert),
678-79 (Cavert); Stip. Ex. 29. Contrary to Respondent’s assertions, there is no probative
evidence that prior to June 12, 1998 the water in the incise channel or the Unnamed Creek was
from water being pumped into these bodies of water from water/vacuum trucks as part of the
clean-up process. Tr. at 739 (Calvert).

The following facts describing the oil spill show that a sheen was observed several times
throughout the month of June 1998. These facts also show the effectiveness of Respondent’s
clean-up efforts. Visible oil was seen in and upon flowing water in the incise channel and the
Unnamed Creek on June 5 and 12, 1998. Tr. at 263 (Harrison), 417-18 (Aragon), 452
(Hawthorne); Stip. Ex. 2 (photo log). On June 5, 1998, Nucor mobilized a backhoe to the spill
site and constructed two earthen containment damsin the Unnamed Creek to contain the flow of
theoil. Joint Stipulations, Fact §11; Stip. Ex. 11; Tr. at 450-51 (Hawthorne). The second earthen
dam, which was about 200 yards downstream from the first dam, utilized a T-siphon to discharge
water after it was separated from spilled oil. See Stip. Ex. 2. The oil spill was not completely
contained by the earthen dams and visible oil flowed on the water in the Unnamed Creek past the
lower earthen containment dam. Tr. at 266 (Harrison), 417-19 (Aragon), 452 (Hawthorne); Stip.
Ex. 11. TheBLM expressed concernsto Respondent on June5, 1998 that the earthen damswould
be washed away by rain. Tr. at 265 (Harrison), 323 (Harrison).

According to Respondent, approximately 200 barrels of oil were recovered by vacuum on
or about June 6 and 7, 1998. Tr. at 667-68 (Calvert); Stip. Ex. 34; see also Tr. at 263-64
(Harrison), 266 (Harrison). After June 7, 1998, Respondent did not further remove any oil until
June 12, 1998, when the EPA arrived at the Facility. Tr. at 419-23 (Aragon), 451 (Hawthorne),
506-07 (Goedert). Fresh oil was seen pooled behind thelower earthen damin the Unnamed Creek
from June 5 through June 12 of 1998. Tr. at 266 (Harrison), 417 (Aragon), 419-21 (Aragon), 423
(Aragon). Respondent had difficulties obtaining the equipment and personnel it needed in order
to clean up the spill in atimely manner. Tr. at 638-40 (Calvert). | earlier found that Respondent
failed to have written commitments of manpower and the required agreementsfor personnel and
equipment. Rain and muddy conditions on June 9, 1998 complicated efforts to get heavy
eguipment into the areato clean up the oil on that day. Tr. at 295 (Harrison), 423-24 (Aragon),
449 (Hawthorne), 505 (Goedert); Stip. Ex. 30. The roads to the Facility were passable after the
June 9, 1998 cloudburst no later than June 11, 1998. Tr. at 424 (Aragon).

Respondent’ s further removal of the spilled oil after June 7, 1998 required prompting by
the EPA. Tr. at 425 (Aragon). When the EPA arrived at the Facility on June 12, 1998, the EPA
threatened to clean up the oil spill itself at Respondent’ s expense. Tr. at 448 (Hawthorne); Stip.
Ex. 32. Respondent did not have a contractor employed to clean up the oil spill when the EPA
arrived at the Facility on June 12, 1998. Tr. at 421-22 (Aragon). On June 11 and 12 of 1998,
pooled oil and oil-stained soil were still present behind the T-siphon dam (lower dam) in the
Unnamed Creek. Joint Stipulations, Fact § 12; Tr. at 423 (Aragon); Stip. Ex. 2. Respondent did
not introduce water into the incise channel or the Unnamed Creek to assist in the removal of oil
until June 12, 1998. See Tr. at 422 (Aragon), 469-70 (Hawthorne), 544-45 (Goedert), and
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especially Calvert (739). OnJune 13, 1998, Respondent began excavation of soil inthe Unnamed
Creek upgradient from thelower containment dam wherethefresh oil had stained thewatercourse.
Stip. Ex. 13.

The earthen dams built to stop the oil spill from reaching Five Mile Creek were washed out
by heavy rains and by awater seep from the incise channel from June 18 through June 26, 1998,
resulting in arestaining of the cleaned portion of the Unnamed Creek. Tr. at 426 (Aragon), 522-
24 (Goedert), 540 (Goedert), 544 (Goedert); Stip. Ex. 2 (black and white photo #17). On June 18
and June 26, 1998, oil and oil sheenswere seen onthe Unnamed Creek. Tr. at 524 (Goedert), 580
(Nakad). Thelowest dam constructed to contain the oil spill was 550 yards away from the 5,000
barrel oil tank, or approximately three-fourths of a mile away from Five Mile Creek. Tr. at 693
(Calvert). By June 26, 1998, Respondent had not completed its excavation of the bottom of
Unnamed Creek. Tr. at 526-27 (Goedert).

No ail inthe incise channel or the Unnamed Creek is shown to be the result of any natural
oil seep as suggested by Respondent. No oil or sheen is shown to be the result of any discharge
of oil which is authorized by Respondent’s NPDES permit for the Facility. In fact, Respondent
had stopped producing oil by May 1998. Tr. at 348-49 (Y ates), 632-33 (Calvert). Respondent
claims that at the time of the oil spill, no produced water or any other substance was being
discharged from the Facility’s outfall point into the incise channel, the discharge stream, the
Unnamed Creek, or Blue Draw. SeeStip. Ex. 29; Tr. at 348-49 (Y ates), 536-37 (Goedert), 632-33
(Calvert).2”  Moreover, Respondent’s discharge permit for the Facility provides, “The
concentration of oil and grease in any single sample shall not exceed 10 mg/L nor shall there be
any visible sheen in the receiving water or adjoining shoreline.” Stip. Ex. 43, Permit # WY -
0000469, at 5-6 (emphasis supplied). Aswith the discharge regulation, the permit incorporates
the sheen test.

In conclusion, | find that there was a discharge of oil in harmful quantitiesinto navigable
waters (i.e. waters of the United States), namely the incise channel and the Unnamed Creek.
Respondent discharged oil in violation of Section 311(b)(6)(A)(i) the CWA and the Discharge of
Oil regulations. Furthermore, that violation continued at | east from June 4, 1998 through June 26,
1998.

48/ Although Respondent stresses that no produced water was
being discharged at the time of the June 1998 oil spill, this fact
is not dispositive of the issues iIn this case. However, 1 note
that 1 have already found that Respondent®s Facility was
discharging produced water at least through May 28, 1998. See e.g.
Tr. at 633 (Calvert), 696 (Calvert). It is quite possible that
some produced water from the oil production process was being
discharged into the discharge pits and then into the discharge
stream and the Unnamed Creek just seven (7) days later, when the
oil spill began on June 4, 1998.
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Respondent’s Arguments Against Liability

Section 311(b)(6) of the CWA provides for strict liability.#®” Nevertheless, Respondent
attempts to cast blame for the oil spill and the quality of its clean-up efforts on other federal
agencies and tribal requirements. One of Respondent’s defenses to discharge liability under
Section 311(b)(6) of the CWA isthat its SPCC Plan conflicts with ordersissued by the BLM. In
particular, Respondent impliesthat if BLM’s April 2 and 8, 1998 orders had not commanded it
to direct rainwater away from the pit that a spill into the incise channels and Unnamed Creek
would not have occurred.

| earlier found that although the BLM orders might have encouraged Respondent not to
implement the particular SPCC Plan prepared by Respondent, it did not preclude any other form
of appropriate secondary containment.2% Therecord is clear that Respondent did not attempt to
build secondary containment after the April 1998 BLM orders, and that it did not have any
appropriate secondary containment at the time of the June 1998 ail spill. See e.g. Stip. Ex. 2
(report and photologs); Tr. at 56 (Fognani) (Respondent’ scounsel concedesthelack of secondary
containment at the time of the oil spill), 656 (Calvert) (Respondent’s witness agrees that
Respondent did not build (or rebuild) secondary containment after the BLM orderswere issued).
Similarly, the BLM orders did not prohibit Respondent from the ability to use effective clean-up
methods. See Stip. Exs. 26 and 27.

Respondent also attempts to blame the deficienciesin the effectiveness and promptness of
its clean-up efforts on requirements to employ tribe-certified workers. Tr. at 638-40 (Calvert);
Resp. Post-Hrg. Br. at 38. Respondent’s need to comply with such requirements is beyond the
scope of thisdecision. Moreover, | note that tribe-certification of contractorsin the case before
me appears to be a relatively quick and simple process. See Tr. at 436-37 (Aragon). Due to
Respondent’ s 50-year plus operation of the Facility,2Y it was reasonable for Respondent to have
foreseen difficultiesin obtaining labor and equipment, and it should have planned accordingly to
avoid delay. Additionally, in lieu of secondary containment, the SPCC regulations require both
(1) awritten commitment of manpower and (2) astrong oil spill contingency planin compliance
with 40 C.F.R. Part 109. See 40 C.F.R. § 112.7(d). | previously found that the written
commitment and the strong oil spill contingency plan are required for the Facility, as
Respondent’ s SPCC Plan claims that secondary containment isimpracticable asto the Facility’s

4/  See United States v. Coastal States Crude Gathering Co.,
supra, at 1127; United States v. Tex-Tow, Inc., supra, at 1312-13;
United States v. Marathon Pipe Line Co., supra, at 1306-07; In the
Matter of Aldi, Inc., supra, at *8.

0/ See also Murphy Oil, supra, at 1148 (denying a similar
claim of regulatory conflict in an oil SPCC case).

5/ See Stip. Ex. 2 (report).
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flowlines. See Stip. Ex. 1: SPCC Plan, Attachment #2, “ Oil Spill Contingency Plansand Written
Commitment of Manpower.” Theabove-cited SPCC regul ationsare designed to hel p Respondent
avoid eventualities such asdifficultiesin obtaining labor and equipment when thereisan oil spill.
| previously found that Respondent had not prepared a written commitment of manpower at the
time of the spill. | further found that Respondent’s oil spill contingency plan did not have
agreements for equipment and materials as required by 40 C.F.R. Part 109 (specificaly §
109.5(c)). Respondent’ sfailureto have awritten commitment of manpower and astrong oil spill
contingency plan contributed towards Respondent’ sfailureto promptly obtain necessary labor and
equipment in order to quickly clean up the oil spill.

Affirmative Defenses

Finally, Respondent’ sAnswer asserted asaffirmative defensesthe statute of limitationsand
the laches. See Answer at 11, 11156-57. As previously discussed, the burden is on Respondent
to proveits affirmative defenses by a preponderance of the evidence. Asdiscussed previously as
to Count I, the statute of limitations applicable to the CWA isfive (5) years2? | have already
found that Respondent’ sdischarge violation began on June 4, 1998 and continued at | east through
June 26, 1998. Asthe EPA’sComplaint wasfiled March 31, 2000, the statute of limitations does
not bar this action.

Aspreviously discussed, the laches defense does not apply to the EPA .22/ Even assuming
arguendo that laches did apply to the Government, it does not in the instant case. Lachesisan
equitable defense to equitable actions.2/ Section 311(b)(6) of the CWA seeks monetary relief
rather than equitable relief. As with Count I, even if Section 311(b)(6) did provide for non-
monetary relief, Respondent cannot fulfill the requirements of the laches defense. | find that
Respondent did not fulfill its burden to show that the EPA’s delay in filing the case against it
resulted in undue prejudice. | aso find that Respondent failed to produce any credible evidence
to that effect. Additionally, under the circumstances, | find that EPA’s delay in filing suit (less
thantwo years) inthisenvironmental casewasnot unreasonable. Respondent’ sdoctrineof laches
defensefails.

V. THE OIL DISCHARGE PENALTY

As in my discussion as to the penalty for Count | of the Complaint, the same statutory

52/ See 28 U.S.C. § 2462; United States v. Banks, supra, at
918; United States v. Telluride Co., supra, at 1244-45.

58/ See e.g., Telluride, supra, at 1246 n.7.

%/ See e.g. Environmental Defense Fund, Inc. v. Alexander,
supra, at 477-78.
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factors apply to Count 11, the oil discharge violation. See CWA § 311(b)(8). Furthermore, as|
previously discussed, the maximum penalty for each count in the Complaint is capped at an
overall penalty of $137,500 with a daily maximum of $11,000. In August 1998, the EPA
promulgated the Penalty Policy for violations of Section 311(j), whichischarged in Count I, and
for 311(b)(3), whichischarged in Count I1. See*Penalty Policy.” Asin Count I, the EPA used
the Penalty Policy in calculating the penalty amount for the discharge of oil violation charged in
Count 1. See Stip. Ex. 20. As| have previously explained, Penalty Policies must be considered
but an ALJis not bound to apply such apolicy asarule.

| now consider the factors that the EPA used in setting the discharge penalty. The Penalty
Policy addresses, inter alia: (I) gravity, (I11) economic benefit, and (I11) settlement adjustment
factors. Compl. Ex. 28, at 11-16. Although the same Penalty Policy appliesto both Counts of the
Complaint, that Policy differs in the calculation of the Gravity for a Section 311(b)(3) oil
discharge violation. Compare “Penalty Policy” at 6-10 to 11-14. The Gravity component for
Section 311(b)(3) violationsisdetermined by afour-step process concerning: (1) seriousness, (2)
culpability, (3) mitigation, and (4) history of prior violations. Id. at 11-14. Under the Penalty
Policy, the “ Seriousness’ factor can be based on either (1) the quantity of barrels discharged
indexed with the potential impact of the spill, or in the alternative (2) the duration of the spill. See
id. at 11-12. Intheinstant case, the EPA used the duration approach and chose aduration of nine
days, from June 4, 1998 until June 12, 1998, when effective measures began to be employed to
removetheoil fromthewater. SeeTr. at 578-79 (Nakad). Based onthisnineday period, the EPA
assessed a penalty based on “moderate duration” which calls for a range from $25,000 to
$100,000. See“Penalty Policy” at 12. Ms. Nakad of the EPA calculated the initial penalty, in
part, based on $7,500 per day times nine days. See Tr. at 579, 591 (Nakad). Ms. Nakad
appropriately selected the $7,500 per day amount because it falls within the mid-range of zero to
$11,000 per day (the latter of which | have aready concluded is the daily maximum statutory
penalty). Id. Thisresulted inabase penalty of $67,500. Id. | note that this base penalty amount
fallswithin the mid-range of $25,000 to $100,000, which is penalty amount range for adischarge
of moderate duration. Seeid.

Respondent arguesthat the duration of the discharge should belimited to the actual number
of daysthe oil was spilled out of its tank and related equipment. | previously found that a spill
of at least 290 barrels occurred and that the discharge of oil continued from June 4, 1998 at |east
through June 26, 1998. Under Respondent’ s approach, the duration of the oil spill would be no
more than two days, from June 4, 1998 to June 5, 1998. However, such arestrictive definition as
to what constitutes a discharge or a continuing discharge is not taken under the CWA. As has
been held in other cases, adischarge isacontinuing violation until the pollutant isremoved. See
Sasser v. Administrator, U.S. E.P.A., 990 F.2d 127, 129 (4th Cir. 1993); United Sates v.
Cumberland Farmsof Conn., Inc., 647 F. Supp. 1166, 1183 (D. Mass. 1986), aff'd, 826 F.2d 1151
(1st Cir. 1987), cert. denied, 484 U.S. 1061 (1988); In the Matter of Singer Drainage, Inc., 5-
CWA-97-022, 1998 EPA ALJLEXIS 133, at *17-18 (EPA ALJ, Sept. 14, 1998), aff’ d, 1999 EPA
App. LEXIS30 (EAB, Sept. 29, 1999), 8E.A.D. _ , appeal dismissed for lack of jurisdiction,
237 F.3d 681 (D.C. Cir.), cert. denied, 122 S. Ct. 394 (2001); In the Matter of Lawrence John
Crescio, I11, supra, at * 79-82. Although | havefound that adischarge occurred at least from June
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4, 1998 through June 26, 1998, the EPA took into account adverse weather conditions in
calculating the duration of the oil spill to be only nine (9) days. SeeTr. at 580 (Nakad). Assuch,
| do not increase the EPA’ s proposed assessment of the base penalty.

Moreover, under the Penalty Policy, based on the nine day duration, the discharge properly
falls under the “moderate impact” category. Under the Penalty Policy, a continuous or
intermittent discharge of four to fourteen (4-14) days qualifiesasa“ moderate impact.” “Penalty
Policy” at 12. The EPA’s designation of the spill as being of “moderate impact” takes into
account impediments to the clean-up that may have been caused by adverse weather events. See
Tr. at 580 (Nakad). Furthermore, as noted by the EPA, the discharge did not pose a significant
threat to human health or adrinking water supply. See Stip. Ex. 20 at 1. | previously found that
the June 1998 il spill did not reach Boysen Reservoir, which is the closest source of drinking
water for humans. Tr. at 410 (Aragon).

Additionally, the alternative method of determining seriousness describes “moderate
impact” as a discharge posing a “significant threat to navigable waters (other than an actual or
potential drinking water supply) ....” “Penalty Policy” at 12. | observethat had the penalty been
calculated using the method based on quantity, the penalty range for this spill would have been
much higher, at $72,500 to $145,000 (for 290 barrels of oil). Seeid. at 11. | also note that the
Policy alows use of the duration approach only if it leads to a higher amount than established
under the quantity approach. Seeid. at 12. The base penaty of $67,500 for the discharge
violation is, therefore, reasonable.

“Culpability” is the second step of the gravity determination. See Tr. at 581 (Nakad);
“Penalty Policy” at 12-13. Culpable conduct can be gross negligence or willful misconduct,
whichwould call for asignificant increase in the base penalty, or acts of commission (e.g. setting
avalveinthewrong position) or acts of omission (e.g. failing to check a pipelinefor corrosion).
See“Penalty Policy” at 12-13. Astowhat caused the spill, the EPA claimsthat the spill occurred
due to operator error, such as leaving a pipe vave open on the night of June 4, 1998, when
Respondent’ s contractor was transferring oil from the 5,000 barrel slop oil tank. In contrast,
Respondent claimsthat the spill occurred dueto equipment failure. Theinitial reportsof the spill
assignsthe blame to operator error. See Stip. Exs. 3and 4. However, later reports of the oil spill
indicate that equipment failure precipitated the spill. See Stip. Exs. 5, 6, and 11. Additionally,
two of the EPA’ s own witnesses agree that the spill occurred due to equipment failure. See Tr.
at 478-79 (Hawthorne), 501-02 (Goedert). Accordingly, it is determined that the June 1998 oil
spill was precipitated by equipment failure. Nevertheless, Respondent’s persistent SPCC
violations, including maintenance and secondary containment violations, indicate a higher than
ordinary level of culpability. However, the EPA chose not to increase the base penalty due to
culpability. Tr. at 581-82 (Nakad). In light of the overall penalty assessed, | do not find an
adjustment for this factor to be necessary.

“Mitigation” isthethird step in determining the gravity of adischarge violation. “Penalty
Policy” at 13. TheMuitigation step takesinto account the degree of successof an owner-operator’s
effortsto mitigate the effects of adischarge. 1d. A few of its categoriesinclude “best and most
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prompt response possible” (5% to 40% reduction of the penalty), adequate response (no
adjustment), and inadequate response (increase up to 25%). Id. The EPA determined that the
Respondent’ sresponseto thedischargewas” adequate,” Tr. at 582 (Nakad), whereas Respondent
arguesthat itsresponse was the best and most prompt response possible under the circumstances.

As to the effectiveness of Respondent’s mitigation efforts, | conclude that Respondent’s
clean-up effortswere no morethan “ adequate.” Itistruethat shortly after learning of the oil spill
on June 5, 1998, Respondent built two earthen containment dams in the Unnamed Creek to
contain the flow of oil. Joint Stipulations, Fact § 11; Stip. Ex. 11; Tr. at 450-51 (Hawthorne).
However, the oil spill was not completely contained by the earthen dams and visible oil flowed
on the water in the Unnamed Creek past the lower earthen containment dam. Tr. at 266
(Harrison), 417-19 (Aragon), 452 (Hawthorne); see Stip. Ex. 11. Respondent recovered some il
by vacuum June 7, 1998. Tr. at 263-64 (Harrison), 266 (Harrison). However, | have determined
that after June 7, 1998, Respondent did not further remove the oil until June 12, 1998, when the
EPA arrived at the Facility. Tr. at 419-23 (Aragon), 451 (Hawthorne), 506-07 (Goedert).
Particularly persuasive isthe testimony of Mr. Aragon, who was at the site almost every day for
four to six (4-6) hours and noticed no noticeable change in the removal of oil. Tr. at 435
(Aragon), 439 (Aragon).

Respondent’ sfurther removal of the spilled oil on June 12, 1998, required prompting by the
EPA. Tr. a 425 (Aragon). Respondent did not have a contractor employed to clean up the ail
spill until June 12, 1998, when the EPA arrived at the Facility. Tr. at 421-22 (Aragon). On June
12, 1998, pooled oil and oil-stained soil were still present behind the T-siphon dam (lower dam)
inthe Unnamed Creek. Joint Stipulations, Fact §12; Tr. at 423 (Aragon); Stip. Ex. 2. Respondent
did not introduce water into the incise channel or the Unnamed Creek to assist in the removal of
oil until June 12, 1998. See Tr. at 422 (Aragon), 469-70 (Hawthorne), 544-45 (Goedert), and
especially 739 (Calvert). On June 13, 1998, Respondent finally began excavation of soil in the
Unnamed Creek upgradient from the lower containment dam where the fresh oil had stained the
watercourse. Stip. Ex. 13.

Respondent asserts that weather conditions impeded its clean up efforts and that under the
weather conditionsit conducted “ the best and most prompt response possible.” Itistruethat rain
and muddy conditions on June 9, 1998 complicated effortsto get heavy equipment into the area
to clean up the oil on that day. Tr. at 295 (Harrison), 423-24 (Aragon), 449 (Hawthorne), 505
(Goedert); Stip. Ex. 30. However, Mr. Aragon’s testimony shows that the roads to the Facility
were passable by no later than June 11, 1998. Tr. at 424 (Aragon). Furthermore, the weather
patterns in the area indicate that the Facility experiences cloudbursts of rain of short duration,
following by periods of dryness, which is the condition throughout most of the year. See Tr. at
408 (Aragon). | previously found that Respondent failed to remove oil from June 8 through June
11, 1998. The impassable roadson June 9 and possibly June 10 did not preclude clean-up efforts
from being conducted at least on June 8 and 11.

Further on the issue of weather, it is also true that sometime between June 18, 1998 and
June 26, 1998, heavy rains and a water seep washed out the earthen containment dams in the
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Unnamed Creek. Tr. at 426 (Aragon), 522-24 (Goedert), 540 (Goedert), 544 (Goedert); Stip. Ex.
2 (black and white photo #17). Thewash-out precipitated adischarge of oil in harmful quantities.
Tr. at 524 (Goedert), 580 (Nakad). However, even asearly as June 5, 1998, the BLM expressed
concerns to Respondent that the earthen dams would be washed away by rain. Tr. at 265
(Harrison), 323 (Harrison). | agree with the EPA that Respondent’s mitigation efforts were
adequate, at best. Under the Penalty Policy, adequate mitigation does not call for an adjustment
to the penalty, and | do not make any adjustment. See “Penalty Policy” at 13.

“History of Prior Violations’ is step 4 in the gravity determination. See “Penalty Policy”
at 14. The history factor allows consideration of not only prior oil discharge violations but also
violations relating to the respondent’s ability to prevent or mitigate a discharge violation of
Section 311(b)(3) of the CWA, whichwouldinclude SPCCviolations. Seeid. It may alsoinclude
findings of related viol ations made by other agenciesthat have not been withdrawn or overturned
by areviewing authority. Seeid. Respondent did commit SPCC violations prior to the June 1998
oil spill. | have aready found SPCC violations to have occurred on March 25, 1998. See e.g.
Stip. Ex. 2. In addition, a BLM report shows that on February 4, 1997, Respondent had not
implemented the secondary containment system provided for in its SPCC Plan. See Stip. Ex. 23.
In particular, that report citesthat “the existing ditchesa ong theroad has no diversion points, into
the existing two evaporation ponds below the two tank batteries.” 1d. The EPA assessed a 10%
increase in the base penalty based on Respondent’s history of prior violations. See Tr. at 584
(Nakad). |1 conclude that the 10% increase was appropriate, which led to a penalty of $74,250.

As to economic factors, there is insufficient credible evidence to show that Respondent
enjoyed an economic benefit. See Stip. Ex. 20; Tr. at 574-55 (Nakad) (showing that the EPA
failed to conduct an economic analysis). Infact, Respondent spent approximately $54,000 inits
clean up efforts. Stip. Ex. 41; Tr. at 351 (Y ates), 691 (Calvert). The EPA did not make any
adjustmentsto the penalty asto economic benefit. 1d. Furthermore, thereisinsufficient evidence
showing that the penalty should be adjusted due to the economic impact on Respondent.
Respondent did not claim inability to pay the assessed penalty, and Respondent did not submit
financial documentation asto inability to pay. Finally, Respondent does not attempt to claim that
the penalty should be adjusted due to either economic benefit or economic impact. Seee.g. Stip.
Ex. 42. The penalty should not be adjusted for economic benefit or economic impact factors.

Finally, Respondent would have me make an adjustment to the penalty in its favor as an
“other matter as justice may require.” As| have already discussed, the justice factor is a safety
mechanism to be used in extraordinary circumstances. Seee.g. Spang & Company, supra, at 250.
Respondent suggests that the oil discharge of June 1998 would never have occurred had the BIA
approved the surrender of itsleases. See Resp. Post-Hrg. Br. at 44-45. It istrue that Respondent
attempted to surrender its leases for the Facility to the BIA prior to 1998 and as early as 1994.
See Tr. at 342-49 (Yates). However, the BLM will not recommend that the BIA approve the
surrender of oil Facility leases, such as Respondent’s, until Respondent is in compliance with
BLM regulations. Tr. at 323-24 (Harrison). Asl have earlier found, at the time of the March 25,
1998 inspection, Respondent wascited by the BLM for failureto comply withitsregulations. See
Tr. at 254-55 (Harrison); Stip. Exs. 26 and 27. Asof the date of the hearing, Respondent had not
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obtained BLM approval to plug and abandon sixteen (16) wells at Respondent’ s Facility. Tr. at
341 (Yates). | dso previously found that theregulationsallow ampleflexibility to avoid conflicts
with BLM, BIA, and tribal regulations. Finally, Respondent’s argument concerning this matter
goes beyond the scope of this decision.

In conclusion, the Penalty Policy as applied to Respondent’ s oil dischargeisjust and fair.
The circumstances surrounding Respondent’s violation do not merit a penalty adjustment for
“other matters as justice may require.” The EPA took into account adverse weather conditions
in calculating a duration of the oil spill of only nine (9) days, Tr. at 580 (Nakad), although as |
previously found, the record shows a discharge violation of at least twenty-two (22) days.
Additionally, the EPA leniently applied the culpability factor despite Respondent’s persistent
violations of the SPCC requirements. Asl previously found, delaysin obtaining equipment and
manpower could have been avoided by Respondent’s careful planning ahead for such
eventualities. The assessment of a penalty in the amount of $74,250 for the discharge violation
is reasonable and appropriate.



78

ORDER

1.  The Respondent, Crown Central Petroleum Corporation, is assessed a civil
administrative penalty in the amount of $137,300.

2. Payment of the full amount of this civil penalty shall be made within thirty (30) days
after the effective date of thefinal order by submitting acertified or cashier’ scheck in the amount
of $137,300, payable to the Treasurer, United States of America, and mailed to:

Commander, National Pollution Funds Center
U.S. Coast Guard

The Ballston Common Office Building

Suite 1000

4200 Wilson Boulevard

Arlington, Virginia 22203

3. A transmittal letter identifying the case title and EPA docket number, and the
Respondent’ s name and address, must accompany the check.

4. If the Respondent fails to pay the penalty within the prescribed statutory period after
entry of the Order, interest on the civil penalty may be assessed. 31 U.S.C. §3717; 31C.F.R. 8
901.9.

Appeal Rights

Pursuant to 40 C.F.R. 88 22.27(c) and 22.30, this Initial Decision shall become the Final
Order of the Agency, unlessan appeal isfiled withthe Environmental AppealsBoard withinthirty
(30) days of service of this Order, or the Environmental Appeals Board elects to review this
decision sua sponte.

Barbara A. Gunning
Administrative Law Judge

Dated: January 8, 2002
Washington, DC
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