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OVERVI EW

On March 15, 1995, the United States Environnmental Protection
Agency, Region 6 (EPA) issued a unilateral adm nistrative order (UAO
to Tiger Shipyard, Inc. (Tiger), pursuant to Section 106(a) of the
Conmpr ehensi ve Environmental Response, Conpensation and Liability Act
(CERCLA), 42 U. S.C. 8 9606(a). The UAO directed Tiger to conduct
renoval actions to abate an inm nent and substantial endangernent to
the public health, welfare, or the environnent caused by the di sposal
of drunms contai ni ng hazardous substances into the M ssissippi River.
On April 9, 1996, Tiger petitioned the Environnmental Appeals Board
(Board) pursuant to Section 106(b)(2)(A) of CERCLA, 42 U.S.C. 8§
9606(b)(2)(A), claimng that it was not a responsible party under
CERCLA, and seeking rei mbursenment of $1, 366, 240.19, plus interest,
the costs it claims it incurred in conplying with the UAO

The Board determ ned that an evidentiary hearing on the issue
of Tiger’s liability was necessary. The undersigned Presiding
O ficer was charged with conducting the evidentiary hearing and
preparing a recommended decision. After a review of the evidence, it
is the Presiding Oficer’s recommendation that Tiger is |iable as an
operator, generator, and transporter under Sections 107(a)(2), (3),
and (4) of CERCLA, 42 U.S.C. 88 9607(a)(2), (3), and (4). Tiger
failed to prove by a preponderance of the evidence that it did not
di spose of three drunms containing hazardous substances into the

M ssi ssi ppi River.



1. FACTUAL BACKGROUND

Bet ween Novenber 21, 1990 and COct ober 1996, Tiger operated a
shi pyard on the west bank of the M ssissippi river, north of Port
Al l en, West Baton Rouge Parish, Louisiana, at approximately mle
mar ker 237.! Greenville Johnny of Louisiana, Inc. (Geenville
Johnny), conducted sim |l ar operations at that sanme |ocation from
approxi mately Septenber 1987 to Novenber 20, 1990. The shipyard was
divided into two sectors: a barge cleaning yard which conprised the
upriver side of the site, and a barge repair nmaintenance yard which
conprised the downriver side of the site. Joint Ex. 1, 1Y 2 and 4.

Ti ger acquired sonme of Greenville Johnny’s barges, and added
barges to conprise its current cleaning plant configuration. There
were three principal changes to the configuration. First, in
Novenmber 1991, a boiler barge (DM 1458) was installed in its current
| ocati on, and deck barges DHF and Dravo 3329 were noved riverside
approxi mately 30 feet where they would hit the office barge. Second,
Barge 1701 was placed in its current |ocation in the August 1992.
Third, the Bio Barge (1404) was installed in the fall of 1992.
Transcript (Tr.) pp. 393 - 395, 448 - 542; Tiger Ex. 30, Y 32. Thus,
the follow ng barges conprised the barge cl eaning plant from August

1992 to October 1996: Bio Barge 1404, Barge 1308, Barge 1701, Barge

The barge cl eaning portion of the shipyard has since been noved
to a different location. Tr. p. 391.
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NM 1200, Gas Free Barge, LTC-66 Wrk Barge, Barge DM 365, Barge DM
1458 (boiler barge), Dravo 3329, and the DHF. Exhibit 56. Tiger

cl eaned barges that carried, anong other things, benzene, BTX m x
(benzene, toluene and xyl ene), chloroform styrene, gasoline, diesel,
1,1, 1-trichl oroet hane, toluene, nethyl ethyl ketone (MEK), |ube oil,
cunene, and ethylene dichloride. Tiger Ex. 9, Table 1; EPA Ex. 32
and 38.

The barges canme into the site comercially enmpty, although they
may have contained as nuch as a few hundred gallons of cargo in the
sunps and the barge piping |located within the barge conpartnments or
tanks. The cl eaning process could consist of one or nore of the
following: stripping, venting, butterworthing, and hand washing.
Stripping involved punping out the residual product and storing it in
tanks for resale. Venting consisted of forced air evaporation of
remai ni ng vol atil e organi c compounds (VOCs) in the barge tanks. [If a
barge needed to be washed, one of two nmethods was used,
butterworthing or hand washing. An automated cl eani ng nmachi ne
(Butterworth), using heated and/or cold water and detergents, washed
the inside of the barge tanks. Alternatively, hand washing required
enpl oyees washing the interior with hand-held high pressure wash
hoses. Tr. pp. 407 - 410; Tiger Ex. 6, p. 12; Tiger Ex. 9; Tiger EXx.

18, ¢ 8 - 10.



Wash waters generated in the cleaning process were punped to
vacuum tanks, treated, and discharged to the M ssissippi River via a
state water discharge permit. Any rust or scale generated during the
cl eani ng process, including any accunul ated rust or scale fromthe
vacuum tanks, was placed into drums. These druns woul d contain
hazar dous substances as a result of the barge cl eaning operation.

The drunms were noved offshore, consolidated into a dunpster, and then
di sposed of offsite. Tr. pp. 415 - 416; Tiger Ex. 18,  11; Tiger
Ex. 30, 19 7 - 12; EPA Ex. 15.2?

I n 1994, EPA undertook a crimnal investigation of alleged
illegal disposal activities at the Tiger Shipyard. The crim nal
investigation resulted in part from allegations by former Tiger
enpl oyees that druns containing rust and scale fromthe barge
cl eani ng operations were dunped into the M ssissippi River. Tr. p.
939; EPA Ex. 15. EPA executed a crimnal search warrant to enter the
Tiger facility in late July 1994. EPA sanpl ed druns, barge
conpartnents, river sedinents, and soil. EPA s analytical results
reveal ed that six drums containing rust and scale (three druns near

t he parking | ot and three druns | ocated on the LTC-66 Barge)

°The foregoi ng di scussion of the barge cleaning operation does
not mean that illegal or unauthorized activities did not take place.
It is nerely to provide background on how barges were cl eaned.
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cont ai ned hazardous waste. EPA Ex. 15; Tiger Ex. 70.3% EPA also
conducted vector and side scan sonar surveys of the M ssissippi River
bottomin the vicinity of Tiger Shipyard. EPA Ex. 10. The sonar
survey identified approximtely 23 hard targets and two hard target
areas on the M ssissippi River bottomimediately adjacent to the

Ti ger barge cleaning operations. Tiger Ex. 3, § 2.2.

After attenpts to negotiate an adm nistrative order on consent
failed, on March 15, 1995, EPA issued a UAO to Tiger pursuant to
Section 106(a) of CERCLA, 42 U.S.C. § 9606(a), directing Tiger to
| ocate and renove the suspected drunms. Tiger Ex. 1. EPA s sonar
results were used in planning the scope of the renpval action. Tr.
pp. 582 - 583. The dive area was narrowed to a 100 foot by 540 foot
area around Tiger’s cleaning facility. Tr. p. 586; Tiger Ex. 56.

The dive area was then divided into grid sectors with 10 foot by 10
foot dinmensions. The grids were | abeled on the vertical axis as A,

B, C, etc., and nunbered on the horizontal axis as 1, 2, 3, etc.

Thus, if a drumwas found in grid D. 4, it would be identified as Drum

D4-1. |If a second drumwas found in grid D.4, it would be identified

STiger clains that prior to this waste being shipped off site
for disposal, its analysis revealed that the waste was nonhazardous.
Tiger’s Coments to EPA' s Proposed Findings of Fact and Concl usi ons
of Law at 4. The difference probably results from where the sanpl es
were collected. EPA collected its sanples from each individual drum
EPA Ex. 15. Tiger’'s practice was to collect its sanples froma
dunpster where the contents of numerous drunms had been place. Tr. p.
479. In all likelihood, the hazardous wastes in the six drums were
diluted by other material.



as Drum D4-2. Tr. pp. 440 - 442; Tiger Ex. 56. Fifty (50) druns
were | ocated as a result of the diving operation. However, 15 of the
drums were in such bad condition that they could not be recovered.
EPA Ex. 12, p. 2. The recovered druns were each encased in overpack
drunms and sealed until it was tinme to sanple. Tr. pp. 153 - 154.

Characterizing the contents of the drunms consisted of three
activities: screening, sanpling, and analysis. Screening activities
consisted of the following: (1) checking the containers for volatile
enmi ssions as the lid on the overpack was renoved; (2) noting the
presence of any floating sheens or product; and (3) testing the
corrosivity of the water. Tiger Ex. 4, p. 2-2. These activities
wer e conducted on Septenmber 13, 1995. Tr. p. 75.

The drunms were sanpled on Septenber 19 - 20, 1995. Tr. pp. 83
and 90. The main purpose of the sanpling was to determ ne whet her
the recovered drunms contai ned characteristic hazardous waste, so the
waste could be properly disposed. Tiger Ex. 3, Appendix B, pp. 8-1
to 8-2. Sanples were taken fromeach of the 35 druns. EPA selected
13 druns to receive split sanples (D27-1, D27-2, D55-1, D55-2, D55-3,
D55-4, D55-5, G29-1, G31-14 H32-1, 126-1, J17-1, and J48-1). Tiger

Ex. 4, pp. 2-3 to 2-5.°

4Sanpl es G31- 1A and G31-1B represent the contents of the
cont ai ner and an absorbent sock. Tiger Ex. 4, p. 2-5.

SAl t hough sanples were taken from each drum sonme of the sanples
were conposited prior to analysis. Tiger Ex. 4, pp. 2-5 to 2-8.
Sampl es fromthe 13 druns were coll ected on Septenber 19, 1996, and
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Ti ger analyzed its sanples for hazardous waste characteristics
of ignitability, corrosivity, reactivity, plus toxicity
characteristic | eaching procedure (TCLP) netals, volatile organic
conpounds (VOCs), and sem volatile organic conpounds (SVOCs).

Tiger’s analytical results showed that sanples from eight of the
drums (C5-1, D55-1, D55-2, D55-3, D55-4, D55-5, 126-1, and J17-1)
exceeded the TCLP regulatory limts for certain VOCs, and thus
cont ai ned hazardous waste.® Tiger Ex. 4, pp. 2-5 to 2-8, 3-2, Tables
4, 6, 7, and 8; 40 C.F.R 8 261.24. Four other druns were found to
contai n hazardous substances, as defined by Section 101(14) of
CERCLA, 42 U.S.C. 8 9601(14) (Drums D27-2, F35-1, F40-1, and J48-1).
Tiger Ex. 4, Tables 4, 6, 7, and 8.

Rat her than conducting the same tests as Tiger, EPA analyzed
its sanples for total VOCs and SVOCs. EPA's purpose in using the
total analysis nethod as opposed to the TCLP nethod was to identify
all of the conpounds in the sanple, instead of characterizing the

waste for disposal.’” Tr. pp. 892 - 893; EPA Ex. 16. EPA s results

sanples of the remaining druns were collected on Septenber 20, 1996.
Tiger Ex. 5, pp. 2-11 to 2-12.

6| f a substance is found to be a hazardous waste under RCRA,
then it is also considered a hazardous substance under CERCLA. 42
U S.C. 8§ 9601(14).

‘A total analysis attenpts to identify and quantify all of the
conpounds in a particular group (e.g., VOCs). Wth the TCLP, the
conpounds that actually |each fromthe sanple are highly dependent on
their solubility in the extraction fluid. Thus, a sanple that was
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confirmed that Druns D27-2, D55-1, D55-2, D55-3, D55-4, D55-5, 126-1,
and J17-1 contai ned hazardous substances. EPA did not detect any
hazardous substances in Drum J48-1. EPA Ex. 16. On Septenber 21
1995, the druns were renoved fromtheir overpack containers and the
exterior of the druns examned. Tr. pp. 90 - 91. All of the druns
were properly disposed of at a |ater date. Tiger Ex. 5, Appendi x B.
As required by the UAO, Tiger submtted a Final Report to EPA,
contending that it had fully conplied with all requirenments of the
UAO. Tiger Ex. 5.
L. PROCEDURAL BACKGROUND

On April 9, 1996, Tiger tinmely filed a petition under Section
106(b) (2) (A) of CERCLA, 42 U.S.C. 8§ 9606(b)(2)(A), for reinbursenent
of $1, 366, 240.19, plus interest, the costs it clainms it incurred in
conplying with the UAO. Tiger argued that it is not a liable party
of Section 107(a) of CERCLA, 42 U S.C. § 9607(a), and that Region 6
arbitrarily and capriciously selected the response action. On April
25, 1997, EPA responded to the petition for reinbursenent. After
nunmerous filings by the Parties, the Board determ ned that an
evidentiary hearing on the issue of Tiger's liability was necessary.
Order Granting, in Part, Request for Evidentiary Hearing and Denying

Motions to Strike at 1 - 2 (EAB April 2, 1998).

anal yzed using the TCLP nethod could have hazardous substances in it
t hat woul d not be reveal ed using the TCLP nmethod. Tr. pp. 892 - 893.
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Pursuant to the Order of the Board dated April 20, 1998, the
under si gned was appointed as the Presiding Oficer in this case. The
Presiding O ficer was charged with conducting an evidentiary hearing
and providing recommended findings to the Board on the follow ng
i ssues, nanely, whether

1. Tiger is liable within the nmeani ng of Section
107(a)(2) of CERCLA, 42 U S.C. 8 9607(a)(2), as an
operator of a facility at which hazardous substances were
di sposed of;

2. Tiger is liable within the nmeani ng of Section
107(a) (3) of CERCLA, 42 U. S.C. §8 9607(a)(3), as a

person who by contract, agreenent, or otherw se arranged
for disposal of hazardous substances; and

3. Tiger is liable within the nmeani ng of Section
107(a)(4) of CERCLA, 42 U.S.C. 8 9607(a)(4), as a person
who accepted any hazardous substances for transport to
di sposal facilities.

If the Presiding O ficer determ nes that the answer to issues
1, 2, or 3 is yes, the Presiding Oficer shall make recomended
findings on the followng two additional issues, nanely, whether:

1. Tiger has a defense to liability under Section 107(a)
of CERCLA, 42 U. S.C. 8§ 9607(a), by virtue of Section
107(b) (3) of CERCLA, 42 U.S.C. 8§ 9607(b)(3), which
protects otherwise |iable parties fromthe acts or

om ssions of third parties; and

2. Tiger has a defense to liability under Section 107(a)
of CERCLA, 42 U. S.C. 8§ 9607(a), by virtue of the “innocent
| andowner” defense raised by Tiger.

Order Scheduling Evidentiary Hearing at 1 - 2 (EAB April 20, 1998).



Furthernmore, the Order provided that:

I n conducting the prehearing proceedi ngs and the

evidentiary hearing, the Presiding Oficer is authorized

to nake any necessary decisions including decisions

regardi ng the adm ssion of evidence. 1In so doing, the

Presiding O ficer shall |ook for guidance to the

Consolidated Rules of Practice set forth at 40 C F. R

Part 22 (recognizing, of course, that under the present

circunst ances the burden of establishing that

rei mbursenent is appropriate is on Tiger).

ld. at 2.

On April 23, 1998, the Presiding O ficer issued a Prehearing
Order which included a hearing date. However, on May 13, 1998, EPA
filed a notion to stay the evidentiary hearing, citing a crim nal
i ndi ct nent obtained by the State of Louisiana against Tiger and seven
of its enployees.® The Board granted the stay pending resol ution of
the crimnal proceedings. Oder Ganting Stay (EAB May 21, 1998).
On Decenber 9, 1998, EPA notified the Board that the state cri m nal
proceedi ng had been concluded by a plea agreenent. On January 22,
1999, the Board lifted the stay. Order Rescheduling Evidentiary
Hearing (EAB January 22, 1999). Prior to the evidentiary hearing,
the Presiding Oficer issued four orders disposing of notions filed

by the Parties. An addition notion was rendered noot due to a

stipul ati on between the parties. These orders are as foll ows:

81 n Decenmber 1997, the United States Attorney’'s Office notified
Tiger that it had declined prosecution of the case and was referring
the matter back to EPA

10



1. On April 1, 1999, Tiger filed a Mdtion in Limnne,
requesti ng an Order excluding EPA Prehearing Exhibits 32 - 35 from
the evidentiary hearing. Tiger alleged that the docunents were
obtained in violation of Rule 6(e) of the Federal Rules of Crim nal
Procedure. On April 19, 1999, Tiger’'s Mtion was denied. 1In the
Matter of Tiger Shipyard, Inc., 1999 EPA RJIO LEXIS 5. Tiger filed a
Motion for Certification for Appeal of Presiding Oficer’s Order
Denying Tiger’s Mdtion in Limne on April 26, 1999. This notion was
deni ed via a bench ruling. Tr. pp. 707 - 708.

2. On April 6, 1999, Tiger filed a Mdtion for Production of
| npeachi ng Evi dence, seeking an Order directing EPA to produce al
evi dence whi ch woul d be used to inpeach four potential EPA
witnesses. This Mdtion was granted in part on April 21, 1999. 1In
the Matter of Tiger Shipyard, Inc., 1999 EPA RJO LEXI S 6.

3. On April 7, 1999, EPA filed a Motion to Strike Affirmative
Def enses and Motion in Limne, seeking to strike two affirmative
defenses: (1) the innocent | andowner defense as defined in Section
101(35) of CERCLA, 42 U.S.C. § 9601(35); and the third party defense
of Section 107(b)(3) of CERCLA, 42 U S.C. §8 9607(b)(3). The Mdtion
in Limne sought to exclude the testinmony of four w tnesses and three
exhi bits that EPA clainmed related to the “innocent | andowner”
defense. On April 21, 1999, the Presiding O ficer granted EPA' s

Motion to Strike Tiger’s Innocent Landowner Defense, denied EPA s
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Motion in Limne, and denied EPA's Mdtion to Strike Tiger’s Third
Party Defense. In the Matter of Tiger Shipyard, Inc., 1999 EPA RJO
LEXI S 3.

4. On April 20, 1999, EPA filed a Mdtion for Issuance of
Subpoenas to Conpel the Appearance of Wtnesses at 106(b) Evidentiary
Hearing. On April 21, 1999, EPA's Mdtion for Subpoenas was deni ed.
In the Matter of Tiger Shipyard, Inc., 1999 EPA RJO LEXIS 2. EPA
filed a Motion for Reconsideration of Order Denying EPA's Mtion for
Subpoenas on April 23, 1999. This notion was denied via a bench
ruling. Tr. pp. 9 - 10.

5. On April 20, 1999, Tiger’'s filed a Cross Mdtion to Strike
and Motion in Limne with Respect to Operator Liability. This Mtion
was rendered nmoot by stipulation of the parties. Joint Exhibit No.

3.

The evidentiary hearing was held in Baton Rouge, Louisiana from
April 26 - 30, 1999. Tiger called 18 wi tnesses (one of which also
testified as a rebuttal witness), and EPA called 11 w tnesses.

Ei ghty exhibits were received into evidence.® Three sets of joint
stipul ati ons were reached, and entered into evidence as Joint
Exhibits 1 - 3. The transcript of the hearing consists of 1202

pages. The parties served their initial post-hearing subm ssions on

°Sone exhibits were identified and admtted as nmultiple exhibits
for easy identification (e.g., Tiger Ex. 19 and 19A). However, they
were counted as one exhibit.
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June 14, 1999, and reply briefs on July 28, 1999. The record of the
hearing closed upon receipt of the reply briefs.
V. STATUTORY FRAMEWORK

"In response to wi despread concern over the inproper disposal
of hazardous wastes, Congress enacted CERCLA, a conpl ex piece of
| egi sl ation designed to force polluters to pay for costs associ ated
with remedying their pollution.”™ United States v. Alcan Al um num
Cor poration, 964 F.2d 252, 257 - 258 (3rd Cir. 1992); In Re Findley
Adhesives, Inc., 5 E.A. D. 710, 711 (EAB 1995) (“CERCLA was enacted
to acconplish the dual purpose of ensuring the pronpt cleanup of
hazardous waste sites and inposing the costs of such cl eanups on
responsi ble parties"). Courts have traditionally construed CERCLA s
liability provisions "liberally with a viewtoward facilitating the
statute's broad renedial goals.” United States v. Shell G| Conpany,
841 F. Supp. 962, 968 (C.D. Cal. 1993).

CERCLA grants broad authority to the Federal governnent to
provi de for such cleanups. Specifically, the governnment nmay respond
to a release or a threatened rel ease of hazardous substances at a
facility by itself undertaking a cleanup action under Section 104(a)
of CERCLA, 42 U.S.C. 8 9604(a), and then bringing a cost recovery
action agai nst the responsi ble parties under Section 107(a) of
CERCLA, 42 U.S.C. 8 9607(a). Alternatively, where there is inmnent

and substantial endangernent to the public health or welfare or the
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envi ronnent, the Federal governnent nmay order potentially responsible
parties (PRPs) to respond to the threat through the issuance of an
adm ni strative order pursuant to Section 106(a) of CERCLA, 42 U.S.C.
8§ 9606(a).® This is the course the Region chose to follow in this
case. Those who conply with the adm nistrative order may, under
Section 106(b)(2)(A) of CERCLA, 42 U S.C. 8 9606(b)(2)(A), petition

t he Agency for reinbursenment of reasonable costs incurred during the
cl eanup, as Tiger has done here.

In order for a petitioner to receive a reinbursenent for its
response costs, Section 106(b)(2)(C) of CERCLA provides that the
petitioner:

shal | establish by a preponderance of the evidence that it

is not |liable for response costs under [section 107(a)]

and that the costs for which it seeks reinbursenent are

reasonable in |light of the action required by the rel evant

order.
42 U.S.C. 8 9606(b)(2)(C).

A petitioner may al so recover response costs expended to the
extent that under Section 106(b)(2) (D) of CERCLA:

it can denmobnstrate, on the adm nistrative record, that the

President's decision in selecting the responseaction

ordered was arbitrary and capricious or was otherw se not

in accordance with | aw.

42 U.S.C. § 9606(b)(2)(D).

1EPA is authorized to bring a civil action requesting penalties
up to $27,500 per day, and treble damages agai nst any person who
refuses to conply with an EPA order issued under Section 106(a) of
CERCLA. 42 U.S.C. 88 9606(b)(1) and 9607(c)(3); 40 C.F.R § 19.4,
Tabl e 1.
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V. LI ABI LI TY UNDER SECTI ON 107(A) OF CERCLA

For a recipient of an adm nistrative order under Section 106 of
CERCLA, liability for cleanup costs attaches under Section 107 of
CERCLA if: (1) the site is question is a “facility”; (2) a “rel ease”
or threatened release of a “hazardous substance” has occurred at the
facility; and (3) the recipient of the admnistrative order is a
responsi bl e person under Section 107(a) of CERCLA. In Re
Chem Nucl ear Systens, Inc. 6 E.A D. 445, 455 (EAB 1996).

First, the parties agree that the CERCLA “facility” at issue is
the bed of the M ssissippi River. Tiger Ex. 6, p. 33; EPA Post-
Hearing Brief at 40. Thus, the bottom of the M ssissippi River
adj acent to Tiger Shipyard is a “facility” within the nmeani ng of
CERCLA in that it is an “area where a hazardous substance has been
deposited, stored, disposed of, or placed, or otherw se cone to be
| ocated.” 42 U S.C. § 9601(9)(B). Second, although the Board noted
that 12 of the 35 drums contain hazardous substances, ' Tiger now
claims that four of the 12 drums do not contain hazardous substances.
Third, Tiger asserts that sone of the drum contents are consi stent
wi th petrol eum products, and thus exenpt under the petrol eum
exclusion. Finally, Tiger has raised a nunber of issues relating to

the integrity of the sanple collection and anal ysis.

1Order Granting, in Part, Request for Evidentiary Hearing and
Denying Motions to Strike at 6.
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As discussed below, Tiger’s clains are rejected. Each of the
12 drunms in question contains hazardous substances. Furthernore, the
petrol eum excl usi on does not apply to any of the druns identified by
Tiger, and both Tiger’s and EPA’s anal ytical results are usable in

this action.

A THERE |'S NO QUANTI TATI VE THRESHOLD FOR A HAZARDOUS
SUBSTANCE

As discussed in Section Il, Tiger’s analytical results showed
that sanples fromeight of the drums (C5-1, D55-1, D55-2, D55-3,
D55-4, D55-5, 126-1, and J17-1) exceeded the TCLP regulatory limts
for certain VOCs, and therefore contained hazardous waste. Tiger EX.
4, pp. 2-5to 2-8, 3-2, Tables 4, 6, 7, and 8; 40 C.F.R § 261. 24.
| dentification as a hazardous waste neets the definition of hazardous
substance. 42 U S.C. 8 9601(14). Four other druns were found to
contai n hazardous substances, as defined by Section 101(14) of
CERCLA, 42 U.S.C. 8 9601(14) (Drums D27-2, F35-1, F40-1, and J48-1).
Tiger Ex. 4, Tables 4, 6, 7, and 8. Thus, 12 drunms contai ned
hazardous substances. EPA's results confirmed that Drunms D27-2,
D55-1, D55-2, D55-3, D55-4, D55-5, 126-1, and J17-1 contained
hazar dous substances. EPA Ex. 16. Furthernore, the dunping of these
drunms into the M ssissippi River neets the definition of “rel ease”.

42 U.S.C. § 9601(22).12

12" Rel ease" is defined as "any spilling, |eaking, punping,
pouring, emtting, enptying, discharging, injecting, escaping,
(continued...)
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However, Tiger now contends that four drunms (D27-2, F35-1,

F40-1, and J48-1) do not contain hazardous substances because the
anal ytical results indicate that although one or nore anal ytes under
the TCLP protocol were detected, the concentrations were insufficient
to trigger any standard under the TLCP protocol. Tiger Reply Brief
at 39. In other words, Tiger argues that because the |evel of
contam nation in each of the four drums is insufficient to classify
it as hazardous waste, it cannot be a hazardous substance. Tiger
cites Anoco O | Conpany v. Borden, Inc.?® and Licciardi v. Murphy QO
US A, Inc.* in support of its claim However, Tiger’ s analyses of
Amoco and Licciardi are flawed.

I n Anoco, the Court found that the substance in question,
phosphogypsum was a hazardous substance, rejecting the district
court’s finding that CERCLA required Anpbco to show that the
radi oactive em ssions violated a quantitative threshold to establish
a rel ease of a hazardous substance. 889 F.2d at 669. The Court held
that “the plain statutory | anguage fails to i npose any quantitative

requi rement on the term hazardous substance and we decline to inply

2(...continued)
| eachi ng, dunping, or disposing into the environnment (including the
abandonnent or discarding of barrels, containers, and other closed
receptacl es containing any hazardous substance or pollutant or
contamnant).” 42 U.S.C. 8§ 9601(22) (enphasis added).

13889 F.2d 664 (5'" Cir. 1989).
14111 F. 3d 396 (5'" Cir. 1997).
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that any is necessary.” 1d. Thus, a substance is a hazardous
substance if it qualifies under any of the statute’'s definitional
requirenments. 1d. Likewise, in Licciardi, the Court found that the
particul ar substance in question (lead) which was detected above
background | evel s, but below the TCLP standard, was al so a hazardous
substance. 111 F.3d at 398.7%

Therefore, a substance is a CERCLA hazardous substance if it
contai ns substances |isted as hazardous under any of the statutes
referenced in CERCLA 8 101(14), regardless of the volunmes or
concentrations of those substances. Anmobco O Conpany v. Borden
Inc., 889 F.2d at 668; Licciardi v. Murphy Gl U S A, Inc., 111 F. 3d
at 397; In Re A & WSnelters and Refiners, Inc., 6 E.A D. 302, 319
(EAB 1996). Therefore, Drums D27-2, F35-1, F40-1, J48-1 contain
hazar dous substances.

Finally, EPA contends that four additional drums [D27-1, G29-1,
G31-1 (sanples G31-1A and G31-1B) and H32-1], contain hazardous

subst ances. EPA Post-Hearing Brief at 13 (citing EPA Ex. 16).16

Vhet her a substance is a hazardous substance is only one
el ement of determning liability under Section 107(a) of CERCLA. 1In
Re Chem Nucl ear Systens, Inc., 6 E. A D. at 455.

1 EPA has asserted that it is possible that even nore druns
cont ai ned hazardous substances, but Tiger focused its sanple analysis
on RCRA characteristic analysis, rather than total analysis. EPA
Post-Hearing Brief at 15 - 16. This claimis without nerit. EPA
approved Tiger’s Renedial Action Workplan. EPA could have required
Tiger to conduct total analysis on all 35 druns. EPA could al so have
split sanples on all 35 drums, but chose to split sanples fromonly

(continued...)
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However, these drums were identified for the first time in EPA' s
Post - Hearing Brief.! Thus, there was no opportunity for Tiger (who
has the burden of proof), to present evidence relating to these
drums. Therefore, by waiting until its Post-Hearing Brief to
identify these four druns, EPA waived its right to contend that these
drums cont ai ned hazardous substances.
B. PETROLEUM EXCLUSI ON

Ti ger asserts that |abel and sanple anal yses of certain druns
indicate that the drum contents were consistent with petrol eum
products, and thus these druns may be exenpt under the petrol eum
excl usion of CERCLA. Tr. pp. 92 and 95; Tiger Post-Hearing Brief at
66. However, Tiger failed to neet its burden of proof on this issue.

Section 101(14) of CERCLA excludes fromthe definition of
hazar dous substances:

petrol eum including crude oil or any fraction thereof

which is not otherwi se specifically listed or designated

as a hazardous substance under subparagraphs (A) through

(F) of this paragraph.
42 U.S.C. 8§ 9601(14). This exclusion only applies to the virgin

petrol eum product, not to petroleum products to which hazardous

subst ances have been added as a result of contam nation during use.

6(...continued)
13 druns.

1"The Board noted that only 12 of the 35 druns contai ned
hazardous substances. Order Granting, in Part, Request for
Evi dentiary Hearing and Denying Mdtions to Strike at 6.
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United States v. Gurley, 43 F.3d 1188, 1199 (8" Cir. 1994), cert.
denied 516 U. S. 817, 116 S.Ct. 73 (1995); Dartron Corp. v. Uniroyal

Chem cal Conpany, Inc., 917 F.Supp. 1173, 1183 (N.D. Chio

1996) (“spilling "virgin® motor oil on the ground is not a rel ease of
a hazardous waste under CERCLA, but spilling used motor oil -- which
contai ns substances not found in virgin notor oil -- alnost certainly
is”).

Thus, Tiger has the burden of proving that the petrol eum
exenption applies (e.g., that the drums contained virgin petrol eum
products). Ekotek Site PRP Conmttee v. Self, 881 F.Supp. 1516, 1524
(D. Ut. 1995). Tiger’'s claimis based on the fact that certain druns
had | abel s indicating they contained nmotor oil, and anal yti cal
results reveal ed concentrations of petrol eum conmpounds. Tr. pp. 92
and 95. A review of Tiger Ex. 4, Table 11 shows that seven druns
(A44-1, D55-2, F46-2, G32-1, (A6-1, H32-1, and J48-1) had | abels
whi ch indicate the druns originally may have contai ned petrol eum
products. However, Tiger never presented any evidence that any of
the drums still contained only virgin petrol eum products, and
therefore did not neet its burden of proof.?!® Furthernore, of the
seven drunms, only two, D55-2 and J48-1, were determ ned to contain

hazardous substances. See Section V.A, supra. However, the

¥For exanple, the only substances identified for Drum J48-1
were nercury and barium (Tiger Ex. 4, Table 4), which are obviously
not even petrol eum products.
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Presiding Oficer determ ned Tiger did not dispose of either of these
drums. See Section VI.D, infra. Therefore, this claimis also noot.
C. ALLEGED CROSS- CONTAM NATI ON OF SAMPLES

Tiger clainms that the actions of M. Robert Sullivan, an EPA
Al ternate On- Scene Coordi nator, destroyed the integrity of the entire
sanpling operation. Tiger contends that M. Sullivan entered the
drum stagi ng area al one, wi thout any protective gear, and handl ed,
opened, and closed the lids to the overpack containers wearing soiled
| atex gl oves. Because of M. Sullivan’s aactions, there was a great
potential for cross-contam nation between druns and/or adding
contam nation to previously uncontam nated druns. Thus, Tiger argues
it would be inpossible froma scientific standpoint that the sanples
taken fromthe druns after this incident are representative of the
contents of the drum after they were recovered. Tiger Brief at 60 -
61. EPA vigorously denies these allegations. Because of the
seriousness of these allegations, each party’s version of the events
is set forth bel ow.

Tiger’s Version

The recovered drunms were placed in the hopper barge, where they
were stored until it was tine to sanple. Tr. p. 59. As part of the
heal th and safety program an exclusion zone was set up in the hopper
barge in preparation of collection of sanples. The exclusion zone
was marked by yell ow banner tape. EPA Ex. 45. Entrance to the

excl usion zone was |limted to only persons wearing prescribed
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personal protective equipnment. Tr. p. 77; Tiger Ex. 3, Appendix A,

p. 5-4. M. Sullivan executed the Health and Safety Plan Conpliance
Agreenent indicating that he had read the plan and agreed to abi de by
it. Tiger Ex. 4, Appendix A The Health and Safety Pl an approved by
EPA enpl oyed a “buddy systeni’ which required that one person would
watch the other at all tinmes so as to prevent unnecessary injuries.
Tiger Ex. 3, Appendix A, p. 5-5.

Screening activities began on Septenber 13, 1996. Tr. p. 75.
Screeni ng of the containers involved checking for volatile em ssions
as the Iid on the overpack was renmoved, noting the presence of any
floating sheens or product, and testing the corrosivity of the water.
Tiger Ex. 4, p. 2-2 to 2-3. During the afternoon of Septenber 13,
1995, M. George Cook, the on-site Health and Safety Coordi nator for
CGeraghty & MIler (Tiger's contractor) told M. Robert Sherman, an
engi neer for Ecology & Environment (EPA's contractor), that they were
going to put the overpack lids back on with the ring, and secure the
bolt inside the ring hand tight. They would conplete the screening
activities the next day. Tr. p. 173. M. Sherman testified that the
lids were on the container when he left. He doesn't renmenber if they
were tightened. However, he did not have any problenms with the

condition of the containers when he left. Tr. pp. 672 - 673.
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Later that afternoon, M. Ronald Garbinsky, ! saw a man in the
barge where the overpack containers were stored w thout any
protective equi pnrent. He saw the nman open one container, | ook
inside, and put the lid back on. Tr. pp. 115 - 117. M. Garbi nksy
called M. Merlin WIson? concerning what he had observed. Tr. pp.
127 - 128. After the phone call, M. Garbinsky went back to the
barge to observe the man further. Tr. pp. 117 - 188.

Upon his arrival, M. WIson observed M. Sullivan inside the
contam nated zone w thout any respiratory protection. Wen M.

Wl son entered the hopper barge to confront M. Sullivan, he saw that
two or three lids had been removed fromthe overpacks. Tr. pp. 129 -
130. M. Cook, who acconpanied M. W I son, observed M. Sullivan in
t he bottom of the hopper barge in the exclusion zone with three to
five lids removed fromthe overpacks. M. Sullivan was wearing only
a pair of gloves and at the tinme had his hand inside a drum As his
hands had been inside a drum the glove was soiled. M. Cook

i nformed himthat he should not be in the exclusion zone because he
wasn’'t wearing any protective equipnment. M. Sullivan said okay, and
exited the exclusion zone by going under the exclusion zone tape.

M. Sullivan put the |ids back on the overpacks before | eaving, but

he never sealed them The lids were not secured on the overpack

YAn enpl oyee of National Marine (Tiger’'s parent corporation).
20Al so enpl oyed by National Marine.
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containers until the foll owi ng nmorning, Septenber 14, 1995. Tr. pp.
175 - 177.

EPA’ s Version

M. Sullivan noticed that the lids to the overpack containers
were off-center after the screening was conpl eted on Septenber 13,
1996. He sinply repositioned overpack |lids that were off-center into
their correct position. He did not renove any covers, place any
covers on the ground, nmove any covers from one drumto another, put
anything into the drums, renove anything fromthe drums, or put his
hands inside any of the drunms. The repositioning process took |ess
than five mnutes. After he finished, he talked to an enpl oyee of
Geraghty & MIler, and then |left the scene. Tr. pp. 838 - 840.

On cross-exam nation, M. Sullivan testified he never entered
t he exclusionary zone. Rather, he reached over the banner tape to
resecure the overpack lids. The only part of his body that went over
t he banner tape was his hands. He was able to resecure the lids to
20 overpack drums (the lids were off-center approximtely one to two
inches) by just putting his hands over the tape. No other part of
his body crossed over the boundary of the tape. Hi's gloves did not
get soiled as a result of his activity. M. Sullivan made no reports
or notes of these activities, but told a Geraghty & Ml er
representative at the scene that it was standard operating procedure
to replace the lids in an appropriate position on the overpack druns.

Tr. pp. 848 - 859, 862 - 863.
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The Presiding Oficer believes that Tiger’'s version of events
is the nore |likely version. Tiger docunented its version in both
field notes by M. Cook (Tiger Ex. 46, Book 2, pp. 99 - 100) and M.
Gar bi nsky (Tiger Ex. 50), and in correspondence to EPA al nost
i mmedi ately after the incident took place. Tiger Ex. 4, Appendix A
M. Sherman testified that he made no notes of the incident. Tr. p.
854. A review of EPA Exhibit 45 shows that it is physically
i npossible to reposition 20 lids with just putting one’s hands over
t he banner tape. M. Sherman (an EPA contractor) testified that the
lids were on the overpack drums when he left, and that there was no
problemw th the condition of the containers when he left. Tr. pp.
672 - 673. The Presiding Oficer finds it hard to believe that two
pr of essi onals, M. Cook and M. Sullivan, would | eave 20 |ids
slightly off center. M. Sullivan's testinony is not credible and
will be rejected.

The question then beconmes whether M. Sullivan' s actions
resulted in cross-contam nation of the druns. The Presiding Oficer
beli eves that Tiger has not net its burden of proof on this issue.
First,

vol atil e organic em ssions were detected by the PID [ photo

i oni zation detector] in 14 of the 35 overpacks with nine

of the readings in excess of 10 parts per mllion (ppm

t hreshol d established in the Renpval Action Work Plan as

bei ng suspected of having materials with volatile organic

conpounds. Sheens were reported on the surface of the

water in eight overpacks while floating product was
reported on the surface of water in four overpacks.
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Tiger Ex. 4, p. 2-3. Nine of the 12 druns identified as containing
hazar dous substances were detected as having VOCs, six of which were
greater than 10 ppm Tiger Ex. 4, Table 2. Eight of the 12 drums in
guestion were reported as having either a sheen or floating product.
Tiger Ex. 4, Table 2. These observati ons and nmeasurenents took pl ace
on Septenber 13, 1996, prior to the incident involving M. Sullivan.
Ti ger Ex. 46, Book 2, pp. 96 - 98. Thus, there were strong

i ndi cati ons that hazardous substances were present in the druns at

i ssue prior to this incident.? Furthernore, one of the druns where
VOCs were not detected was J48-1. The only hazardous substances
found in this drum were nmercury and barium which are not VOCs.

Tiger Ex. 4, Table 4. PCBs (also a hazardous substance) were only
found in one drum |26-1.

Second, a core sanple was collected fromeach drum This
provided a representative sanple over the entire depth of the drum
Tiger Ex. 4, pp. 2-4. The sanples were then split and m xed to form
t he sanples that Tiger and EPA received. |If M. Sullivan had placed
sonething in the top of the drum as Tiger has suggested (Tr. p. 80),

t he core sanpling would not be sufficient to determ ne whether cross-

cont am nati on occurred. O her tests would have to have been

2lAs previously noted, a substance is a CERCLA hazardous
substance if it contains substances |listed as hazardous under any of
the statutes referenced in CERCLA 8§ 101(14) regardless of the vol unes
or concentrations of those substances. In Re A & WSnelters and
Refiners, Inc., 6 E.A D. at 319.
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conducted to determ ne whether cross-contam nation had occurred. Tr.
pp. 935 - 936.

Third, there is no evidence that M. Sullivan carried anything
into the exclusionary zone. Only 12 of the 35 druns contain
hazar dous substances. No one can say which overpack lids M.
Sullivan renmoved. Based on the foregoing, Tiger has not net its
burden of proof that the analytical results are not reliable to
determ ne whet her the drunms contain hazardous substances.
D. ANALYTI CAL | SSUES

Tiger also clains that EPA failed to conply with sanple
preservation and holding time protocols, and thus EPA' s data is not
usable. Tiger Post-Hearing Brief at 62 - 65. However, the evidence
shows that although EPA did not follow certain protocols, the only
effect would be to | ower the concentration of the hazardous
substances. Thus, Tiger did not nmeet its burden of proof on this
i ssue.

EPA obtained split sanples from 13 druns on Septenber 19, 1996.
Tr. p. 83; Tiger Ex. 4, p. 2-5. Rather than immedi ately place the
sanples in an ice chest, sone of EPA' s sanples were outside for up to
ei ght or nine hours. Tr. p. 113. When the sanples were sent to the
Nati onal Enforcenent Investigation Center’s |aboratory in Denver,
t hey were not analyzed until Decenmber 1996. Tiger Ex. 19. First,
Tiger clains that the sanples should have been tested by running TCLP

anal ysis, as required by the EPA approved sanpling and anal ysis pl an,
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instead of the total analysis nmethod. Tiger Post-Hearing Brief at
63. Second, Tiger clainms that EPA failed to properly preserve the
sanpl es by not cooling themto 4° C, as required by OSVWER Directive
9360.4-07. Tiger Ex. 22. Third, Tiger contends EPA exceeded the
recomrended holding tinmes set forth by the USEPA Functi onal
Gui delines for Organic Data Review (February 1994). Tiger Ex. 19 and
19B.

First, EPA was not required to run the sane type analysis as
Tiger. There was no requirenment in the sanpling and anal ysis pl an
t hat EPA had to conduct the same tests as Tiger. Thus, EPA was free
to conduct any type of analysis that it chose. Second, even though
that the sanples were not placed in an ice chest until early that
evening, the only effect would be to reduce the concentration of
vol atile and sem -volatile conpounds. Tr. p. 898. Third, EPA s
expert testified that the purpose of the holding tinmes was ensure
t hat anal yses that conpani es conduct of their own sanples are
analyzed in a tinmely fashion, so that the concentration of the sanple
woul d not decrease below the regulatory limt. It would not
otherwi se affect the quality of the analysis unless the conpound is
reactive or breaks down in sone way. Tr. pp. 896 - 897. Therefore,
the net effect of EPA' s inactions would only be to reduce the
concentration of the conmpounds. Therefore, EPA s results are useable
to determ ne the presence of hazardous substances. See United States

v. Hicks, 103 F.3d 837, 846 (9'" Cir. 1996), cert. denied 520 U.S.
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1193, 117 S.Ct. 1483 (1997) (inperfectly conducted | aboratory
procedures go to weight, not adm ssibility of evidence); People v.
Hal e, 29 Cal. App. 4th 730 (Ct. App. Calif. 1994) (sanpling evidence
adm ssi ble even if deviates from SW846).
E. RESPONSI BLE PERSON UNDER SECTI ON 107(A) OF CERCLA

In a CERCLA 8 106(b) proceeding, the petitioner bears the
burden of proof, which includes both the burden of initially going
forward with the evidence and the ultimte burden of persuasion. See
In Re B & C Towing Site, The Sherwin-WIIlians Conpany, 6 E. A D. 199,
207 (EAB 1995). Thus, Tiger has the burden of proving by a
preponderance that it is not |iable as an operator, generator, or
transporter under Sections 107(a)(2), (3), or (4) of CERCLA, 42
U S C 88 9607(a)(2), (3), or (4). Each of these categories are be
di scussed bel ow.

1. CERCLA Operator

A person is |liable as a CERCLA operator if the person “at the
time of disposal of any hazardous substance . . . operated any
facility at which such hazardous substances were di sposed of.” 42
US.C 8 9607(a)(2). The parties have stipulated that:

Tiger’s CERCLA operator liability in this matter results

only fromone or nore acts of disposal of hazardous

substances on the [M ssissippi River bed] by Tiger,

including its enpl oyees, agents, or representatives. EPA

further agrees that if Tiger is not found to have di sposed
of any of the drums containing hazardous substances found
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on the [Mssissippi River bed], then Tiger is not liable
as a CERCLA operator.

Joint Exhibit No. 3 (enphasis in original).
2. CERCLA Generator
A person is liable as a CERCLA generator if the person
by contract, agreenent, or otherw se arranged for disposal
or treatnment, or arranged with a transporter for transport
for disposal or treatment, of hazardous substances owned
or possessed by such person, by any other party or entity,
at any facility or incineration vessel owned or operated
by another party or entity and containing such hazardous
subst ances.
42 U.S.C. §8 9607(a)(3). In this case, Tiger would be |liable as a
CERCLA generator if it disposed of drums containing hazardous
substances into M ssissippi R ver. However, “CERCLA only requires
proof that the generator arranged for disposal of hazardous
substances that were '|ike those contained in wastes found at the
site.” In Re Chem Nuclear Systenms, Inc., 6 E.A.D. at 456. Also, no
“direct causal connection” need be established between the Tiger’s
hazar dous substances and the rel ease of hazardous substances at the
site. In Re B & C Towing Site, The Sherwin-W I |ianms Conpany, 6
E.A.D. at 219. As the Fourth Circuit Court of Appeals stated in
United States v. Mnsanto:
t he phrase “such hazardous substances” denotes
hazar dous substances alike, simlar, or of a
kind to those that were present in a generator
def endant’ s waste or that could have been

produced by the m xture of the defendant’s
waste with other waste present at the site. It
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does not nean that the plaintiff nust trace the
owner shi p of each generic chem cal conpound at
the site . . . a showing of chemcal simlarity
bet ween hazardous substances is sufficient.

858 F.2d 160, 169 (4" Cir. 1988), cert. denied 490 U. S. 1106, 109
S.Ct. 3156 (1989).
3. CERCLA Transporter

A person is liable as a CERCLA transporter if the person

accepts or accepted any hazardous substances for transport
to disposal or treatnent facilities, incineration vessels
or sites selected by such person fromwhich there is a

rel ease, or a threatened rel ease which causes the

i ncurrence of response costs, of a hazardous substance.

42 U.S.C. § 9607(a)(4).
Section 101(26) of CERCLA defines “transport” or
“transportation” to nean:

t he novenent of a hazardous substance by any node . .
and in the case of a hazardous substance which has been
accepted for transportation by a conmon or contract
carrier, the term“transport” or “transportation” shal

i nclude any stoppage in transit which is tenporary,
incidental to the transportati on novenent, and at the
ordi nary operating conveni ence of a common or contract
carrier, and any such stoppage shall be considered as a
continuity of novenent and not as the storage of a
hazar dous substance.

42 U.S.C. 8§ 9601(26). Thus, in order to be liable as a CERCLA
transporter, Tiger nmust have: (a) accepted hazardous substances for
transport; (b) transported the drums containing the hazardous
substances to the bed of the M ssissippi River; and (c) selected the

bed of the M ssissippi River as the disposal site.
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VI. DI SPOSAL OF DRUMS | NTO THE M SSI SSI PPl Rl VER
A. SUMMARY OF PARTIES POSI TI ONS

As previously stated, Tiger has the burden of proving by a
preponderance of the evidence that it did not dispose of druns
cont ai ni ng hazardous substances in the M ssissippi River. Tiger
cites the following reasons why it is not |iable under CERCLA:

1. The druns were disposed of by the previous owner of the
site, Greenville Johnny;

2. The river’s currents and geography of the area woul d cause
floating drums to becone |odged in the river bed near Tiger’s
facility;

3. The drums were thrown from passi ng vessels or vessels
comng to Tiger for cleaning or repair,;

4. Tiger didn't handle certain types of wastes found in the
drums. Wile sonme of the chem cal substances detected in the druns
are simlar to chem cal substances handled by Tiger, the sanme
chem cal substances woul d have been handl ed by Tiger’s
predecessor, Geenville Johnny, or by any vessel traveling the
M ssi ssi ppi River.

5. There is no physical |ink between the Tiger and the druns
t hensel ves. There are no markings on the drunms which indicate they
cane from Tiger. Also, druns are in universal use in the inland

mari ne i ndustry;
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6. Most of the 35 recovered drunms were of a type they did not
handle (e.g., ring top druns);

7. The corrosion on the druns indicates that they were in the
wat er |longer than five years, thus predating Tiger’'s operations at
the site;

8. The l|ocations of the recovered drums were inconsistent with
where Tiger cleaned barges;

9. None of the drums found contained rust or scale, which was
the basis for the crimnal investigation;

10. There was no economi c incentive to illegally dispose of the
druns; and

11. The dunping of druns containing chem cal substances woul d
cause serious safety concerns.

EPA di sputes all of Tiger’'s claims, and asserts that the druns
were di sposed of by Tiger, citing:

1. The proximty of the druns to the cleaning plant (50 druns
within a 100 foot by 540 foot area near Tiger’'s barge cl eaning
operation);

2. The simlarity of chem cals between the type of waste found
in the drunms and the type of wastes generated by Tiger;

3. A former Tiger enployee testified that he w tnessed ill egal

dunping in the area of the barge cleaning operation, and that the
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waste in the druns resulted from Tiger’s barge cl eani ng operati ons;
and

4. There are no other barge cleaning facilities upriver of
Tiger for at |east 60 mles.

As the foregoing discussion concerning these issues will show,
the evidence is contradictory and subject to varying degrees of
interpretation. Therefore, the concepts of burden of proof and
preponderance of the evidence are extrenely inportant. See In Re
Nel |l o Santacroce & Donminic Fanelli d/b/a Glroy Associates, 4 E. A D
586, 595 (EAB 1993).

B. FLOATI NG DRUMS/ | LLEGAL DI SPOSAL FROM VESSELS

The testinony presented at the evidentiary hearing established
that floating drunms (floaters) are not an uncommpn occurrence on the
M ssissippi River. 1In fact, witnesses testified to seeing a nunber
of objects, including druns, refrigerators, a part of a house, and
even a man floating on a log. Tr. pp. 120, 155. In addition, it is
not unusual to discover druns near the Tiger facility. Three druns
were discovered in the mud in Septenber 1994, two nonths after the
search warrant was executed. These druns were enmpty. Tr. pp. 261 -
263; EPA Ex. 12, p. A5; EPA Ex. 45. In April 1995, Tiger discovered
an enpty drumupstreamfromthe facility that apparently had been
exposed by the receding water. Tiger Ex. 42, 43, 44; EPA Ex. 12, p.

A5; EPA Ex. 45.
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I n June 1995, a floating drumwas retrieved by Tiger. This
drum was also empty. Tr. pp. 277 - 278; Tiger Ex. 45 and 55; EPA Ex.
12, p. A5; EPA Ex. 45. In addition, two floaters were observed while
the renoval action was taking place. The first floater was observed
on August 5, 1995, and sank under Tiger’'s O fice Barge. Tr. pp. 156
- 158; Tiger Ex. 5, p. 2-6. The second floater was observed on
August 15, 1995, and was retrieved by Tiger. This drum appeared to
contain used motor oil. Tr. pp. 158 - 159; Tiger Ex. 5, p. 2-6.

This drum was not sanpl ed.

Tiger also presented testinony that druns were found in the nud
in the area of the Tiger facility prior to Tiger’s purchase of
Greenville Johnny’s assets. These drunms were observed when the water
l evel in the Mssissippi River receded nore than usual. Tr. pp. 554
- 555. Likew se, in February 1991, M. Anthony Buancore testified
that due to the low |l evel of water in the river, he observed numerous
drunms on the inboard side of the cleaning plant and the batture.??
These druns were |ater renmoved. Tr. p. 424. 1In addition, testinony
of illegal dunmping of drums from vessels was al so presented. Tr. pp.
329 - 330. However, Tiger admtted that it “has never observed nor

has it been aware that vessels at its site, or traveling to or from

22The term batture “is applied principally to certain portions
of the bed of the M ssissippi River which are uncovered at tine of
| ow wat er but are covered annually at tinme of ordinary high water.”
Bl ack’s Law Dictionary at 153 (6'" Ed. 1990).
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its site, have dunped drunms into the river at or near [its] site.”
Tiger Ex. 6, p. 46. Nevertheless, the possibility that one or nore
of the 35 druns were the result of floaters or illegal disposal from
vessel s cannot be ruled out.?2

However, this decision is only concerned about the 12 druns
t hat contain hazardous substances. Tiger would have to prove by a
preponderance of the evidence that a particular drumin question
(e.g., one of the 12) is a floater. The Presiding Oficer cannot
make a bl anket determ nation that one or nore of the drums are
floaters without additional evidence as to that particular drum
However, the evidence presented indicates that a nmpjority of the
drums cane fromthe barge cleaning facility (either fromwhen it was
owned by Greenville Johnny or Tiger).
C. DI SPOSAL OF DRUMS FROM THE BARGE CLEANI NG FACI LI TY

The Presiding Oficer believes that the evidence shows that
majority of the 12 drunms originated fromthe barge cleaning facility.
A nunmber of the 12 drunms were fairly full. Tiger Ex. 60. A full 55
gal l on drum can wei gh from 400 to 600 pounds. Tr. p. 463. None of
the 12 drunms had lids. Tiger Ex. 4, Table 11. Thus, these druns
woul d likely sink fast once they were dunped into the river. The

proximty of the drunms to the barge cleaning facility also cannot be

2ln the future, the term*“floater” will refer to any floating
drum whether it disposed of by a shore facility or by a vessel.
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overl ooked. In addition, seven of the drums had a high iron content
(from19 to 38%, |eading EPA to assert that the drums contained rust
(iron oxide) from barge cleaning operations.? Tr. pp. 908 - 909;
Tiger Ex. 4, Table 8. O these seven drunms, the physical appearance
of the contents and the analytical results for five drums (D55-1 to
D55-5) are fairly consistent. Tiger Ex. 4, Table 4 and 8; Tiger Ex.
60; EPA Ex. 45. This, along with the fact they were found in the
sane location (Tr. pp. 438 - 442; Tiger Ex. 56), suggests that these
five drums cane fromthe sanme source.

However, Tiger clainms that no rust or scale was ever found in
t he drunms, disputing EPA’'s conclusion that the high |evels of iron
were the result of rust breaking down. However, Tiger’'s expert
wi tness, M. Gerhardus Koch, testified that nechanical action of
river water on rust flakes would cause themto break down into
powder. Tr. pp. 1115 - 1116. All of the drums with high | evels of
iron had cut tops, renmoved lids, or other openings which would all ow
the contents to be exposed to the river water. Tiger Ex. 4, Tables 8
and 11; Tiger Ex. 60.

Despite Tiger’s position, high levels of iron (fromthe rust)
is consistent with its theory that some of the druns were di sposed of

by Greenville Johnny. For exanple, Druns D55-1 through D55-5 al

220One ot her drum had an iron content of 6% Tiger Ex. 4, Table
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contained high levels of iron (from?21 - 38% . Tiger Ex. 4, Table 8.
Greenville Johnny al so operated a barge cl eaning operation at the
sane site. Tiger clainms that these five druns probably canme from
Greenville Johnny, because of the material contained in the druns,
the | ocation of the drums, and the |abel on Drum D55-4. Tiger Post-
Hearing Brief at 68 - 69. |If Tiger’'s argunent is true, then these
drunms would likely contain rust and scale from G eenville Johnny’s
barge cl eani ng operati on.

Thus, the Presiding Oficer believes when you | ook at all the
evidence, the high iron content is consistent with rust from a barge
cl eaning operation. There is no other |ogical explanation for the
hi gh iron content, when you consider that the drums woul d sink fast
once pushed into the river (due to their weight and no lid), and they
were found near a barge cleaning operation, other than the druns
contain rust froma barge cl eani ng operation.

Tiger also cites four other reasons why it could not have
di sposed of the drunms. First, it generated very little rust or scale
during the tinme in question, contending that rust and scale are
generated mainly fromthe cl eaning of gasoline barges (Tiger Post-
Hearing Brief at 36),2% and that Tiger cleaned very few gasoline

barges until after 1994 - 1995. Tr. pp. 405 - 406. However,

25Ti ger cited pages 410 - 412 of the transcript in support of
this claim but a careful reading of those pages does not support
Tiger’s claim
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Tiger’s own docunments showed that Tiger cleaned 161 gasoline barges
in 1991, which constitutes 38.5% of the barges it cleaned in 1991.
Tiger Exhibit 9, Table 1. Second, Tiger clains that the extent of
the corrosion indicates that the drums had been in the river for a
nunber of years, or pre-dating the tinme that Tiger operated at this
| ocation. Tr. pp. 1096 - 1103. However, no one could testify with
any accuracy how long the druns were in the river because no one
knows the condition (e.g., whether it was severely corroded, or had
hol es) or age of the druns at the time they were dunped in the river.
See e.g., Tr. pp. 1110 - 1111. Therefore, the extent of corrosion is
not necessarily a reliable indication of how | ong a drum had been in
the river.

Third, Tiger asserts that there are no markings on the druns
whi ch indicate that they belong to Tiger. However, EPA points out
t hat nost of the drunms at the facility observed during the search
warrant did not contain any markings identifying them as bel onging to
Tiger. Tr. p. 824. Finally, Tiger clainms that the druns
phot ogr aphed during the search warrant are different fromthose
recovered during the renoval operation. Although the druns
contai ning rust near the dunpster are different, the three druns of
rust | ocated on the LTC-66 Barge are simlar. Tiger Ex. 60 and 70;

EPA Ex. 15.
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There was al so conflicting testinony whether G eenville Johnny
enpl oyees dunped drums into the river. One current Tiger enployee,
M. Myron Porsche, testified that he hel ped dunp two or three druns
into the river when the site was operated by Greenville Johnny. Tr.
pp. 550 - 551. However, in his April 3, 1996 affidavit, he stated
t hat he observed anot her worker push two drums into the river. He
never nentioned he hel ped push the druns into the river in his
affidavit. Tiger Ex. 27, Y 18. Four other Geenville Johnny
enpl oyees (and current Tiger enployees) also testified at the
hearing. M. Mke Rago testified that never w tnessed anyone push
any druns into the river during the entire tine he was at the
facility. Tr. p. 524. However, the three other enployees (Janes
Lee, Ronald Rogers, and Patrick Rouse, Sr.), although never asked,
never nentioned any illegal disposal of drums while they were working
for Geenville Johnny. Tr. pp. 526 - 540; Tiger Ex. 24 and 30.

Several Tiger enployees testified that no druns were ever
di sposed of into the river while Tiger operated the site. See e.g.,
Tr. pp. 490 - 511. However, the Presiding Oficer gave very little
weight to this testinony, since it was obviously self serving. No
attorney is going to put a person on the stand (having previously

interviewed this person) who is going to admt that they dunped druns
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into the river, an act for which they could be fired.?® One person’s
testi nony al one would prevent Tiger fromreceiving nore than
$1, 400,000 in reinmbursenment. Thus, the Presiding O ficer believes
t hat other evidence (e.g., where the drum was found, the content of
the drum why certain materials in the drum are consistent or not
consistent with Tiger’'s operation, etc.) is nuch nore reliable and
probative than the testinony of Tiger’'s enployees who stated that
they did not dunp druns into the river

M. Troy Courville testified on behalf of EPA that Tiger
enpl oyees did dunp drums into the river. M. Courville is a fornmer
enpl oyee of Greenville Johnny and Tiger. M. Courville testified on
direct that while he was enployed as a nmechanic in the cleaning plant
at Tiger, he observed Tiger enployees throwing druns into the river
He al so clains that he witnessed enpl oyees throw ng buckets or

pouring buckets of things in the river. M. Courville testified that

26Thi s woul d al so be a crimnal offense, but the plea agreenent
between Tiger and the State of Louisiana provided that no past or
current enpl oyees would be charged with any offense relating to the
di sposal of hazardous substances. Letter to Honorable Kathie A
Stein fromKeith W Smith, EPA Attorney dated Decenber 9, 1998, with
attached Pl ea Agreenent.

Tiger may argue that is what Myron Porsche did when he
testified that he hel ped di spose of two or three druns into the river
when the site was operated by Greenville Johnny. Tr. pp. 550 - 551.
However, his testinony places the blame on Greenville Johnny, not
Tiger. He could also not be prosecuted for his actions at Greenville
Johnny because the statute of limtations has run. 18 U S.C. § 3282;
La.C.Cr.P. Art. 572.
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Tiger mainly handl ed open topped druns which contained rust and
trash. The drunms contained rust and trash. M. Courville stated

t hat the substances that were cleaned fromthe barges included carbon
tet (tetrachloride), benzene, styrene, glycol, caustic, tars, and
oil. Tr. pp. 1045 - 1052.

Upon cross-exam nation, M. Courville's menory faltered. He
couldn’t remenber when he started working at Greenville Johnny or
when he stopped working at Tiger Shipyard. Tr. pp. 1054 - 1058. He
couldn’t remenber what year he saw the drunms being dunped into the
river, even within two or three years. Tr. pp. 1058 - 1059. M.
Courville did state that he observed Donal d Bacon dunmping druns into
the river. Tr. pp. 1060 - 1061. O course, M. Bacon of course
| ater denied this. Tr. p. 1200. M. Courville clainmd that Tiger
enpl oyees would also throw a | ot of enpty barrels into the river
Tr. p. 1061. M. Courville also testified that no barrels of rust
were ever hauled off for disposal fromthe Tiger facility. The only
thing hauled off in dunpsters was wax. Tr. p. 1073. M. Courville
al so did not know for sure how many barrels of rust were dunped into
the river. Upon prompting by Tiger’s counsel, he first testified
that 400 to 500 drunms of rust were dunped into the river, but later
changed that figure to anywhere from 100 to 500 drunms of rust. Tr.

pp. 1073 - 1075.
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The Presiding Oficer finds that M. Courville's testinony is
not credible. First, he was unable to recall specific dates of his
enpl oynment at Greenville Johnny and Tiger and even deternine, within
two or three years, the date that the drums were di sposed of into the
river. Thus, the drunms that he all egedly saw being dunped into the
river could have been dunped while G eenville Johnny operated the
site. Second, if several hundred drums of rust were dunped into the
river fromthe cleaning plant (as he testified), nore druns woul d
have been di scovered during the sonar search. Druns of rust weigh
anywhere from 400 - 600 pounds. Tr. p. 463. They would sink rather
qui ckly, especially if the lids were off. Thus, they would likely be
found close to the cleaning plant. His testinmony that no druns of
rust were ever disposed of off-site not only contradicts M.
Buancore’s testinony (Tr. pp. 415 - 416), but what EPA discovered
during the execution of the search warrant.?” Therefore, M.
Courville s testinony cannot be relied upon to prove that Tiger
di sposed of drums into the M ssissippi River. Thus, a drum by drum
anal ysis of each of the 12 druns is necessary to determ ne how the
drunms ended up in the M ssissippi River.

D. ANALYSI S OF DRUMS
An anal ysis of the evidence regardi ng each of the 12 druns

reveals that Tiger proved by a preponderance of the evidence Tiger

2’EPA found barrels of rust near a dunpster. EPA Ex. 15.
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did not dispose of nine drums (Cb-1, D55-1, D55-2, D55-3, D55-4,
D55-5, 126-1, J17-1, and J48-1). However, Tiger failed to prove by a
preponderance of the evidence it did not dispose of three druns
(Drunms D27-2, F35-1, and F40-1).

1. Druns that were not disposed of by Tiger

a. Drum C5-1 was recovered in an area under Barge 1701. Tiger
Ex. 56. The drum was corroded, bent, with holes cut out of the sides
near the top of the drum The drum was | abel ed “corrosive”. Tiger
Ex. 60, pp. 33, 34, 36; EPA Ex. 45, picture nunmbers 911, 1212, 1213,
1218. The analytical results show an iron content of al nost 34%
indicating the presence of rust. Tiger Ex. 4, Table 8. Therefore,
it is likely that this came fromthe barge cleaning facility. See
Section VI.C, supra. Tiger states that it was found in an area of
the facility where its liquid storage barges are |ocated. Tiger
claims that it does not handle drunms in this area. Tr. p. 437.
Al so, Barge 1701 was nmoved to its current |ocation in August 1992
(Tiger Ex. 30, 1 32) (apparently inplying that it could not have
di sposed of this drumwhile the barge was in this location). Tiager
claims that based on the |ocation of the drum the drumis nore
consistent with the operation of Geenville Johnny. Tiger Post-
Hearing Brief at 69 - 70.

The sanpl e was descri bed as dark gray-bl ack, granul ar absorbent

like material. Tiger Ex. 4, Table 3. A conparison between the
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anal ytical data (Tiger Ex. 4, Tables 6 and 8) and the substances
handl ed by Tiger (Tiger Ex. 9, Table 1; EPA Ex. 32 and 38) reveals
that the content of the drumis simlar to substances handl ed by
Ti ger . 28

EPA contends that although Tiger clains that this drum was
found in the portion of the cleaning facility where Tiger typically
does not handle druns, it is still part of the cleaning facility.
EPA Post-Hearing Brief at 20. Second, if the drum was di sposed of
after August 1992, then EPA contends that there is sufficient room
bet ween t he barges and the shore to throw a drum overboard, and with
the slope of the river bed, cone to rest under the barge. Tr. pp.
1127 and 1129 - 1130.

The Presiding Oficer believes that EPA failed to present
sufficient evidence to rebut Tiger’'s show ng that drunms were not
handled in this area [Barge 1701], and thus would not be dunped into
the river fromthat area. |In fact, EPA noted that during the
execution of the search warrant, that three main areas were used to
store druns of waste materials, an area near the parking lot, the

LTC-66 Barge, and the Gas Free Barge. EPA Ex. 15, p. 6. It is too

28Ti ger contends that nothing about the analytical data is
unique to Tiger. Post-Hearing Brief at 69. However, an identical
match is not required. United States v. Mnsanto, 858 F.2d at 169.
I n addition, the burden of proof is on Tiger to prove that none of
the waste originated fromit. In Re B & C Towing Site, The Sherw n-
W I Iliams Conpany, 6 E.A D. at 221.
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specul ative to assune that the druns may have been di sposed of prior
to August 1992, or disposed of between the barge and the shore.
Therefore, it is nore likely than not that this drum was not disposed
of by Tiger.

b. Druns D55-1 through D55-5 - AIl five druns were found in
close proximty to one another, underneath Barge DHF. Tiger Ex. 56.
Drum D55-1 was severely corroded, with rusted out holes. There was
no lid or label on the drum Tiger Ex. 4, Table 11; Tiger Ex. 60, p.
25; EPA Ex. 45, photo nunbers 912, 1104 - 1107. Drum D55-2 was
corroded with its lid cut out. The |abel on the lid inside the drum
reads “SAE 40 Motor O I”. Tiger Ex. 4, Table 11; Tiger Ex. 60, p. 13
EPA Ex. 45, photo nunbers 903, 1017. Drum 55-3 was bent, corroded,
with no lid. Tiger Ex. 4, Table 11; Tiger Ex. 60, p. 10; EPA Ex. 45,
phot o numbers 905, 1015. Drum D55-4 was rusty with 2 holes cut out
on the side of the drum near the top, and had no lid. The drum was
mar ked “State Chemical”. Tiger Ex. 60, p. 1; EPA Ex. 45, photo
nunbers 906, 1016, 1225. Drum D55-5 has no |id, was badly dented,
and corroded. Tiger Ex. 4, Table 11; Tiger Ex. 60, p. 31; EPA Ex.

45, photo nunber 908. 2°

29A conpari son between Tiger Ex. 60 and EPA Ex. 45 seens to
indicate that they are not the sanme drum EPA Ex. 45, photo nunber
905 shows a badly dented drum which corresponds to the description
in Tiger Ex. 4, Table 11. The drum depicted in Tiger Ex. 60, p. 31
is not dented. Therefore, it appears that Tiger Ex. 60, p. 31
depicts sone other drum
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Ti ger describes the sanples for Drunms D55-1 through D55-4 as
tar or asphalt like material. Drum D55-5 was described as bl ack
medium to coarse grain sand. Tiger Ex. 4, Table 3. EPA sanples for
Drums D55-1, D55-2, D55-3, and D55-5 were described as oily solids.
The sanple for D55-4 was described as gray-black, wet, fine to nedium
solid. EPA Ex. 16. The analytical results show an iron
concentration from21%to 38% thus indicating the presence of rust.
Tiger Ex. 4, Table 8. Thus, the Presiding O ficer concludes that
these five druns cane fromthe barge cleaning facility. See Section
VI . C supra.

A conpari son between the analytical data (Tiger Ex. 4, Tables 4
and 8; EPA Ex. 16) and the substances handl ed by Tiger (Tiger Ex. 9,
Table 1; EPA Ex. 32 and 38) reveals that the contents of the druns
are simlar to the substances handl ed by Tiger. However, the
analytical results also show the presence of cresols. Tiger Ex. 4,
Table 4. Tiger presented evidence that it did not clean barges
cont ai ning creosote, asphalt, or heavy oils. Tr. pp. 404 and 495;
Tiger Ex. 9, Table 1; EPA Ex. 32 and 38. On the other hand,
Greenvill e Johnny cl eaned barges containing these substances. Tr.
pp. 555 and 557. In addition, the drunms were also | ocated underneath
Barge DHF. This barge was noved to this location in the fall of

1991. Tr. pp. 392 - 393. Furthernore, Tiger discontinued using
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State Chem cal (Drum D55-4) as a vendor shortly after Tiger took over
operations at the site. Tr. pp. 539 - 540.

EPA responds that the Barge DHF was not noved to that |ocation
until Novenber 1991, and that Tiger had one year to di spose of druns
in that location. EPA Reply Brief at 20. EPA also clains that the
cresols could result fromsources other than creosote, solvents,
pesticide fornulations, the conbustion of diesel fuels, and
bi odegradati on of other chemcals. Tr. p. 906. EPA further asserts
t hat Tiger handl ed a nunber of petrol eum products. EPA Reply Bri ef
at 17, fn. 18.

However, the Presiding Officer believes that EPA argunents are
too specul ative, and thus Tiger has net its burden of proof that it
did not dispose of these five drunms. They were nore |ikely than not
di sposed of by Greenville Johnny, due to the presence of cresols, and
the testinony that Geenville Johnny cl eaned barges that contained
creosote, asphalt, or heavy oils. There is no evidence that Tiger
cl eaned barges containing these substances. Tr. pp. 404, 495, 555,
and 557. See In Re B & C Towing Site, The Sherwin-WII|ians Conpany,
6 E.A.D. at 221 (“presence of certain chem cals that could not be in
Sherwin-W Il liams’ waste stream no matter how small the anount, shows
t hat the waste subject to the clean-up order cannot be fully

accounted for by Sherwin-WIlliam s waste”).
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c. Druml26-1 was found approximtely 40 feet off the cleaning
plant in a debris pile. Tiger Ex. 56. The condition of the drum
coul d not be detern ned because the drum was w apped in plastic.
However, the |lid had been renoved. Tiger Ex. 4, Table 11. The
contents seemto be a very thick black liquid. EPA Ex. 45, photo
nunmbers 808, 1020, 1021, 1022. Tiger describes the sanple as a tar
or asphalt like sludge. Tiger Ex. 4, Table 3. A conparison between
the anal ytical data (Tiger Ex. 4, Tables 4, 6, and 8; EPA Ex. 16) and
t he substances handl ed by Tiger (Tiger Ex. 9, Table 1; EPA Ex. 32 and
38) reveals that the content of the drumis simlar to the substances
handl ed by Tiger. However, the analytical results also show the
presence of cresols and PCBs greater than 500 ppm 3 Tiger Ex. 4,
Table 4 and 8. Tiger clains that they never handled PCBs. Tr. pp.
418 - 4109.

I n response, EPA clains that part of Tiger’'s operations
i nvol ved stripping used oil off barges. PCBs are found in certain
capacitors, transfornmers, and hydraulic or heat transfer fluids. 40
C.F.R Part 761. EPA noted that Tiger sonetines bought oil for
custoners’ barges in order to replace the heating transfer oil in the
barges (which could be up to 20 years old). EPA Reply Brief at 17 -

18 (citing Tr. pp. 410 - 411, 518 - 519). However, EPA' s response is

30The concentration of PCBs was estimated. Tiger Ex. 4, Table

49



specul ative. Allegations that oil may have contained PCBs are
insufficient to rebut Tiger’s evidence. Therefore, Tiger has met its
burden of proof, and |I conclude it was nore likely than not that this
drum was not di sposed by Tiger because of the presence of cresols and
PCBs. See In Re B & C Towing Site, The Sherwin-W I Iians Conpany,

6 E.A. D. 199, 221 (EAB 1995) (“presence of certain chem cals that
could not be in Sherwin-WIlianms’ waste stream no matter how
smal | the anopunt, shows that the waste subject to the clean-up order
cannot be fully accounted for by Sherwin-WIIlians waste”).

d. DrumJ17-1 was found approxi mately 40 feet off the cleaning
plant in the same debris area as drum126-1. Tiger Ex. 56. The drum
had no |id, was bent, corroded, with some holes in the drum Tiger
Ex. 60, p. 14; EPA Ex. 45, photo number 1018. Tiger’'s sanple was
descri bed as dark gray with streaks, pockets brown black nediumto
coarse grain sand, with streaks of tar or asphalt |ike material, and
wel ding rods. Tiger Ex. 4, Table 3. EPA's sanple was described as
brown-gray, wet, oily sand. EPA Ex. 16. A conparison between the
anal ytical data (Tiger Ex. 4, Tables 4, 6, and 8; EPA Ex. 16) and the
subst ances handl ed by Tiger (Tiger Ex. 9, Table 1; EPA Ex. 32 and 38)
reveal s that the content of the drumis simlar to the substances
handl ed by Ti ger.

However, Tiger clainms that due to the presence of wel ding rods,

this drumdid not conme fromits facility. Tiger argues that no
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wel ding is ever done in the barge cleaning yard due to safety
concerns. Barges have blown up in the past at other facilities due
to sparks, electrical generation, or hot work being done in an

i nappropriate place. For exanple, Tiger uses non-sparking tools in
t he barge cleaning plant. Thus, Tiger asserts that wel ding rods
woul d not be present in the barge cleaning plant area. Tiger also
presented testinony that boats, tows, and barges have wel di ng

machi nes on board. Tr. pp. 420 - 421; Tiger Ex. 18, T 40.

EPA clainms that the wel ding rods could have gotten in the drum
in a nunber of ways. First, after repair work is done to a “double
botton’ barge, welders often | eave welding rods in the bottom and
after some tinme, the “double bottons” are cleaned in the cleaning
facility and the welding rods end up in the druns. Also, barges
sonetinmes go fromthe cleaning plant to the repair plant and back to
t he cleaning plant for nore cleaning. Under this scenario, the barge
generally has topside repairs remining, and the wel ding rods would
be found on deck. |If there is a drumon top, the rods could easily
get tossed in the drumwhen it goes back to the cleaning plant. In
ot her words, EPA contends that fact that a drum contains wel ding rods
is not conclusive of the drumis origin. Tr. pp. 1002 - 1004.

Al t hough EPA s argunment sounds plausible, it is speculative.
There is no evidence that any of these events occurred at the Tiger

facility. Therefore, it is not sufficient to rebut Tiger’s evidence
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that Tiger did not conduct wel ding operations in the barge cleaning
pl ant and that other vessels have wel ding machi nes onboard.

Therefore, it is nore likely than not that this drum was not disposed
of by Tiger.

e. Drum J48-1 was found approximtely 35 feet fromthe DHF
Barge. Tiger Ex. 56. The |lid had been renoved, a one foot circle
cut on one side, rusted, with rusted out holes. A |abel on the side
reads “Conoco - Fleet Heavy Duty Motor O | SAE 40". Tiger Ex. 4,
Table 11; Tiger Ex. 60, pp 2, 38; EPA Ex. 45, photo nunbers 910,

1023, 1024, and 1222. Tiger’'s sanple was described as gray with dark
brown streaks, mediumto coarse grain sand. Tiger Ex. 4, Table 3.
EPA' s sanple was descri bed as gray, wet, fine sand. EPA Ex. 16. The
only substances identified by Tiger’s analysis are small anounts of
barium and nmercury. Tiger Ex. 4, Table 4. EPA s analysis did not
detect any target conpounds. EPA Ex. 16. However, Tiger did not

cl ean barges containing only bariumor nmercury. Tiger Ex. 9, Table
1, EPA Ex. 32 and 38. Therefore, it is nore likely than not this
drum was not di sposed of by Tiger.

2. Druns disposed of by Tiger

As shown below, Tiger failed to prove by a preponderance of the
evidence that it did not dispose of three drums (D27-2, F35-1, and
F40-1). The only testinony at the hearing concerning these three

drums which related to liability was either the |location of the drum
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(D27-2) or the condition of the drums (F35-1 and F40-1). Tr. pp.
443, 1102 - 1103. As discussed in Section VI.C, the Presiding
Officer gave very little weight to the testinmny of Tiger enployees
who testified that they did not dunp drums into the river. The
Presiding O ficer believes that other evidence is nore reliable and
probative than this type of testinony. Tiger did, however

i ncorporate by reference its previous arguments concerning these
drums fromits Petition. Tiger Ex. 6, pp. 59 - 60. However, these
arguments mainly consisted of conclusory statenents. Therefore, the
Presiding Oficer was |left to piece together the evidence. Tiger has
t he burden of proving that none of the waste (none of the drumns)
originated fromit. In Re B & C Towing Site, The Sherwin-WIIians
Conmpany, 6 E.A. D. at 221. Thus, Tiger’s decision not to argue or
present sufficient evidence (on an individual drum basis) proved

fatal for these three druns. 3!

310ne reason why Tiger may not have presented nore evidence is
that Tiger clains that these druns did not contain hazardous
subst ances because they did not fail the TCLP test. Tiger Post-
Hearing Brief at 66; Tiger Reply Brief at 33, 38 - 40. However, the
Presiding Oficer rejected this claim See Section V.A, supra.

However, the Presiding Oficer was able to determ ne that Drum
J48-1 (which Tiger also clainmed did not contain hazardous substances)
did not belong to Tiger because the only hazardous substances
detected in the drum were barium and nmercury. Tiger Ex. 4, Table 4.
There was no evidence that Tiger cleaned any barges containing only
barium or mercury. Tiger Ex. 9; EPA Ex 32 and 38.
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a. Drum D27-2 was | ocated under Barge DM 365, one of the
barges conprising the cleaning plant. Tr. p. 443; Tiger Ex. 56. The
drum was corroded, slightly bent, with no lid, and no | abels. Tiger
Ex. 4, Table 11; Tiger Ex. 60, p. 11; EPA Ex. 45, picture nunbers
901, 1002, and 1005. Tiger’'s sanple was described as dark brown
medi um t o coarse grade sand. Tiger Ex. 4, Table 3. EPA s sanple was
descri bed as “top layer: gray-brown, cloudy, nonviscous liquid (29 ;
bottom | ayer: gray-brown, wet, fine to nediumsand (98%". EPA Ex.
16. Both Tiger’'s and EPA's analytical results show the presence of
chloroform Tiger did clean barges containing chloroform Tiger EX.
9, Table 1 (23 barges in 1991); EPA Ex. 38 (13 barges from April -
Decenmber 1993). This drumhad no lid, so it likely sank quickly.

The only testinony potentially related to liability was a
di scussion of its location. Tr. p. 443. In its Petition (Tiger Ex.
6), Tiger clainms that this was a ring-top drum wth no
characteristics or appearances consistent with Tiger operations or
materials it handled, and thus it was nore likely a floater. Tiger
Ex. 6, p. 59. Tiger has argued that it did not handle ring-top
drunms. However, the evidence presented shows that Tiger did purchase
sone ring-top drunms. Tr. p. 434, Tiger Ex. 28, T 11.

Concl usory statenments by Tiger that there no characteristics or
appearances consistent with Tiger operations or materials it handl ed,

and that it was nore likely a floater are insufficient to neet its
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burden of proof. See Masat v. C.1.R, 784 F.2d 573, 576 (5" Cir.
1986); Patel v. Mnnix, 663 F.2d 1042, 1043 - 1044 (8th Cir. 1981).
Tiger may now argue that drum s |ocation under the barge neans that
it couldn’t have disposed of the drum However, Barge DM 365 was
al so a part of Greenville Johnny s configuration. Tr. pp. 393 - 400,
449; Tiger Ex. 30, ¥ 32. Likewse, a floater would somehow have to
get under the barge as well. Tiger may al so argue that the extent of
corrosion visible in the photos indicates that drunms had been in the
river before Tiger had operated the site. However, no one knows the
condition of the drumat the tinme it was disposed of in the river.
Thus, this evidence is of little value. See Section VI.C, supra.
Thus, Tiger’'s failure to present sufficient evidence that this
particul ar drum was not di sposed of by Tiger was fatal.

b. Drum F35-1 was found just off Barge DM 365. Tiger Ex. 56.
This drum had no |id, was corroded, and slightly bent out of shape.
The marking “TRA” is legible on its side. Tiger Ex. 4, Table 11;
Tiger Ex. 60, pp. 18 - 19; EPA Ex. 45, photo nunbers 805, 1111. The
sanpl e was descri bed as dark grey, nediumto coarse grain sand,
granul ar |ike absorbent material, tree branches. Tiger Ex. 4, Table
3. The analytical results show an iron content of 19% i ndicating
the presence of rust. There was no |lid, so the drumlikely sank
qui ckly. Thus, it is nore likely than not that the drum came from

the barge cleaning facility. See Section VI.C, supra. A conparison
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bet ween the anal ytical data (Tiger Ex. 4, Tables 6, 7, and 8) and the
substances handl ed by Tiger (Tiger Ex. 9, Table 1; EPA Ex. 32 and 38)
reveal s that the content of the drumis simlar to substances handl ed
by Ti ger.

The only testinony related to liability at the hearing was an
opi nion that the corrosion of the drumwas severe, and that it had
been in the water for several years. Tr. p. 1102. However, because
no one knows the condition of the drumat the time it was di sposed of
in the river, this evidence is of little value. See Section VI.C,
supra. In its Petition, Tiger argued that:

this drumwas found in an area where the Corps of

Engi neers revetment apparently had sonme buckl es and

accunul ated debris . . . It appeared to be an open, ring-

top drum in bad condition, warped out of round and rusty

Not hi ng about the drumis consistent with Tiger’s
operations. Rather, given its |ocation, condition, and
description, it is nore likely a floater or froma vessel

or barge navigating the river which becane entangled in the debris
and the revetnment. It is not Tiger’s drum
Ti ger Ex. 6, pp. 59 - 60.
Tiger has argued that it did not handle ring-top druns.
However, the evidence presented shows that Tiger purchased sone ring-
top drunms. Tr. p. 434, Tiger Ex. 28, 1 11. G ven the fact that it
is more likely than not that the drum cane fromthe barge cl eaning
facility due to its high iron content, Tiger’'s floater argunent is

rejected. 1In addition, conclusory statenents by Tiger that there no

characteristics or appearances consistent with Tiger operations or
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materials it handled are insufficient to meet its burden of proof.
See Masat v. C.I.R, 784 F.2d 573, 576 (5" Cir. 1986); Patel v.

M nni x, 663 F.2d 1042, 1043 - 1044 (8! Cir. 1981). Once again,
Tiger's failure to present sufficient evidence that this particul ar
drum was not di sposed of by Tiger results in Tiger failing to neet
its burden of proof.

c. Drum F40-1 was found just off Barge DM 365. Tiger Ex. 56.
The drum was corroded, partially torn, with small holes. There was
also nolid on the drum Tiger Ex. 4, Table 11; Tiger Ex. 60, p. 35;
EPA Ex. 45, photo nunber 1114. The sanple was described as dark
br own- pockets brown, mediumto coarse grain sand, granular |ike
absorbent material. Tiger Ex. 4, Table 3. The only hazardous
substance identified was tetrachl oroethylene. Tiger Ex. 4, Table 7.
Tiger did clean barges containing tetrachl oroethylene.3 Tr. p. 930;
EPA Ex. 15, pp. 5, 7, 8, and Table 1; EPA Ex. 32.

The only testinmony related to liability at the hearing was that
there was a hole in the drumand M. Koch’s opinion that the drum had
been in the water for several years. Tr. p. 1102. However, because
no one knows the condition of the drumat the tinme it was di sposed of
in the river, this evidence is of little value. See Section VI.C,

supra. In its Petition, Tiger stated that

32Tetrachl oroet hyl ene i s a synonym for perchl oroethyl ene.
Lewi s, Hazardous Chem cals Desk Reference at 998 (379 Ed. 1993); EPA
Ex. 15, p. 7 footnote.
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this drumis fairly simlar to that of Drum F35-1 in that

is was in poor condition, rusty with holes, out of round

and contai ned granul ar-1i ke absorbent material . . . It,

too, was found in an area near buckl ed revet nent .

G ven its location, condition, and description, this drum

is nore |like than not a floater or froma vessel or barge

navi gating the river or from Greenville operations. It is

not Tiger’s drum
Tiger Ex. 6, p. 60.

The classification of a drumas a floater would be rejected
wi t hout nore evidence. See Section VI.B, supra. Once again,
conclusory statenments by Tiger that there no characteristics or
appearances consistent with Tiger operations or materials it handl ed,
and that it was nore likely a floater are insufficient to neet its
burden of proof. See Masat v. C.1.R, 784 F.2d 573, 576 (5" Cir.
1986); Patel v. Mnnix, 663 F.2d 1042, 1043 - 1044 (8" Cir. 1981).
Thus, for a third tinme, Tiger’'s failure to present sufficient
evi dence concerning this particular drumresults in Tiger failing to
meet its burden of proof.
E. DETERM NATI ON OF LI ABILITY

As shown above, Tiger failed to prove by a preponderance of the
evidence that it did not dispose of three druns into the M ssissipp
River. Thus, Tiger is |liable as an operator and generator under
Section 107(a)(2) and (3) of CERCLA, 42 U.S.C. 88 9607(a)(2) and (3).

Tiger is also liable as a transporter under Section 107(a)(4) of

CERCLA, 42 U.S.C. 8§ 9607(a)(4). Tiger accepted the waste fromits
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custonmers and was responsible for its off-site disposal. Tr. pp.
434 - 436. Instead, Tiger selected the river as its disposal site
and nmoved the drunms fromits facility to the river. Thus, Tiger is
i able as a CERCLA transporter.

VI1. TH RD PARTY DEFENSE

Since the Presiding Oficer has determned that Tiger is |liable
as an operator, generator, and transporter under Sections 107(a)(2),
(3), and (4) of CERCLA, 42 U.S.C. 88 9607(a)(2), (3), and (4), the
guestion becones whether Tiger is entitled to the third party defense
of Section 107(b)(3) of CERCLA, 42 U.S.C. 8 9607(b)(3).3% Tiger
bears the burden of proof of establishing all of the elenents of a
third party defense by a preponderance of the evidence. 1In Re
Tanposi Famly Investnents, 6 E.A. D. 106, 120 (EAB 1995).

Liability under section 107(a) is “subject only to the defenses
set forth in subsection (b).” 42 U.S.C. 8 9607(a). Tiger has raised
the third party defense of Section 107(b)(3), which provides that:

There shall be no liability under [8§8 107(a)] for a person

ot herwi se |iable who can establish by a preponderance of

t he evidence that the release or threat of release of a

hazardous substance and the damages resulting therefrom
were caused solely by -

* * * *

33Ti ger’ s innocent | andowner defense was stricken prior to the
evidentiary hearing. 1In the Matter of Tiger Shipyard, Inc., 1999 EPA
RJO LEXIS 3 (April 21, 1999).
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3) an act or omission of a third party other than an

enpl oyee or agent of t he def endant, or than one whose act or

om ssion occurs in connection with a contractual

relationship, existingdirectlyor indirectly, with the

def endant (except where t he sol e contractual arrangenent

arises froma publishedtariff and acceptance for carri age

by a common carrier byrail), if the defendant establishes

by a preponder ance of the evidence that (a) he exerci sed due

care with respect to the hazardous substance concer ned,

taking into consideration the characteristics of such

hazar dous substance, inlight of all relevant facts and
ci rcunst ances, and (b) he t ook precauti ons agai nst foreseeabl e acts or
onmi ssions that could foreseeably result from such acts or om ssions.
42 U.S.C. § 9607(Db)(3).

“The third party defense under CERCLA requires proof that the
acts or omssions of a third party be the sole cause of the release.”
Carter-Jones Lumber Conpany v. Dixie Distributing Conmpany, 166 F.3d
840, 845 (6" Cir. 1999) (citing 42 U S.C. 8 9607(b)(3)); United
States v. Monsanto Conpany, 858 F.2d at 168 (section 107(b) (3)
creates a defense only where there is “conplete absence of causation”
on the part of the defendant in connection with the rel ease or
threatened rel ease at the CERCLA facility). Thus, Tiger’'s acts as an
operator, generator, and transporter under CERCLA (disposing of druns
into the river) preclude a finding that a third party was the sole

cause of the release. Therefore, Tiger is not entitled to the third

party defense of Section 107(b)(3) of CERCLA, 42 U.S.C. 8 9607(b)(3).
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VI1l. OTHER | SSUES
A. USE OF DAUBERT STANDARD | N A NON APA ADM NI STRATI VE HEARI NG

Ti ger contends that the Presiding O ficer inmproperly granted
M. Mark Toepfer expert status, citing Daubert v. Merrell Dow
Phar maceuticals, Inc., 509 U S 579, 113 S.Ct. 2786 (1993). Daubert
provides that a trial judge nust perform a gatekeeping function to
determ ne the adm ssibility of expert testinony.3* However, the
Daubert standard is based on Rule 702 of the Federal Rul es of
Evi dence. Daubert, 509 U. S. at 588 - 592, 113 S.Ct. at 2794 - 2796.
The Federal Rules of Evidence do not apply to this adm nistrative
hearing. The standard for adm ssibility of evidence is 40 C.F. R §
22.22(a) (“Presiding Oficer shall admt all evidence [that] is not
irrelevant, immterial, unduly repetitious, or otherw se unreliable
or of little probative value”). The Consolidated Rules of Practice,
40 C F. R Part 22, allow for the adm ssion of a broader range of
evi dence than under the Federal Rules of Evidence. 1In Re OCcean State
Asbest os Renpval, Inc., CAA Appeal Nos. 97-2 and 97-5, slip op. at
12, fn. 7 (March 13, 1998); In Re Britton Construction Conpany, CWA
Appeal Nos. 97-5 & 97-8, slip op. at 34, fn. 14. (March 30, 1999)
(Federal Rules of Evidence nore restrictive than EPA's adm nistrative

rules). Therefore, the Daubert standard is inapplicable in this

34Daubert was limted to scientific testinony. |In Kunmho Tire
Conmpany, Ltd. v. Carm cahel, 119 S.C. 1167 (1999), the U.S. Suprene
Court extended the Daubert decision to all expert testinony.
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case. Irrespective of Daubert standard, the Presiding O ficer did
not rely on M. Toepfer’'s testinmony for any material issue in this
case. Therefore, Tiger’s argunent is not only irrelevant, but noot.
B. ORDER STRI KI NG PORTI ON OF TI GER' S REPLY BRI EF

In its Reply Brief, Tiger argued that EPA' s Post-Hearing Brief
improperly referred to statements by M. Eric Mnor and M. Thonmas
Firman. Tiger clainms that EPA was attenpting to use inadm ssible
statements of M. Mnor and M. Firman even though their statenents
were not part of the record. Tiger Reply Brief at 18 - 20. Neither
person testified at the hearing.3 At the hearing, EPA sought to
introduce a Declaration from M. Firman, but the Presiding O ficer
ruled that the Declaration was inadm ssible. Tr. pp. 961 - 962. As
a result of EPA’s argunents in its Post-Hearing Brief, Tiger provided
a narrative of negative information about M. M nor and M. Firmn.
Tiger Reply Brief at 21 - 23.

However, Tiger’'s narrative concerning M. Mnor and M. Firmn
was inmproper. |If Tiger believed that portions of EPA's Brief were
i mproper, Tiger should have filed a notion to strike those allegedly

i nappropriate portions, not put unsubstantiated allegations in its

3SEPA cl ai med that these two persons would not testify without a
subpoena. However, the Presiding Oficer ruled that he did not have
the authority to i ssue subpoenas in this action. In the Matter of
Ti ger Shipyard, Inc., 1999 EPA RJO LEXIS 2. EPA filed a Mdtion for
Reconsi deration of Order Denying EPA's Mdtion for Subpoenas on April
23, 1999. This notion was denied via a bench ruling. Tr. pp. 9 -
10.
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reply brief. The Presiding Oficer is well aware of what was
admtted into evidence and what was rejected. However, Tiger’s
action was inexcusable. Therefore, it is hereby ORDERED that the
portion of Tiger’s Reply Brief beginning with the second paragraph on
page 21 through the end of Section Il.E. on page 23 is stricken from
the record.

C. M SCELLANEQUS | SSUES

Tiger has raised two other issues in its Post-Hearing Brief.
First, Tiger clains that EPA’s extended warrantl ess search of the
Tiger Facility was in violation of the Fourth Amendment of the
Constitution, and thus it is entitled to have all illegally obtained
evi dence suppressed. Tiger's Post-Hearing Brief at 9 - 10, fn. 16.
Tiger not only never identified what evidence was illegally obtained,
it never raised this issue until its Post-Hearing Brief. Therefore,
to the extent that there is a motion to exclude certain evidence, the
notion is denied.

Second, Tiger clains that if it is found liable, it is entitled
to apportionnment of the renoval costs. Tiger Post-Hearing Brief at
71 - 73. However, apportionment of renpval costs is beyond the scope
of the Presiding Oficer’s authority in this matter.
| X. CONCLUSI ON

Based on the foregoing, it is the recommendati on of the

Presiding O ficer that:
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1. Tiger is liable within the meaning of Section 107(a)(2) of
CERCLA, 42 U.S.C. 8§ 9607(a)(2), as an operator of a facility at which
hazar dous substances were di sposed of;

2. Tiger is liable within the nmeaning of Section 107(a)(3) of
CERCLA, 42 U.S.C. 8 9607(a)(3), as a person who by contract,
agreenent, or otherw se arranged for disposal of hazardous
subst ances;

3. Tiger is liable within the neaning of Section 107(a)(4) of
CERCLA, 42 U.S.C. 8 9607(a)(4), as a person who accepted any
hazar dous substances for transport to disposal facilities;

4. Tiger does not have a defense to liability under Section
107(a) of CERCLA, 42 U.S.C. 8§ 9607(a), by virtue of Section 107(b)(3)
of CERCLA, 42 U.S.C. 8 9607(b)(3), which protects
otherwise liable parties fromthe acts or om ssions of third parties;
and

5. Tiger does not have a defense to liability under Section
107(a) of CERCLA, 42 U.S.C. 8 9607(a), by virtue of the “innocent
| andowner” def ense.

Thi s Reconmmended Deci sion constitutes the Presiding Oficer’s
Fi ndi ngs of Fact and Conclusions of Law. See F.R.C.P. 52(a) (“it is
sufficient if the findings of fact and concl usions of |aw .
appear in an opinion”). All proposed findings of fact and
conclusions of |law inconsistent with those set forth herein are

rej ected.
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Pursuant to instructions fromthe Board, the Parties may submnmt
coments on the Recommended Decision. Any Party wi shing to submt
comments shall submit an original and five copies of their coments
to the Clerk of the Board, with one copy served on the Regi onal
Hearing Clerk. Coments cannot exceed |limted twenty (20) double
spaced pages, and are limted to alleged factual and/or legal errors
in the Recommended Decision. All coments nust be received by the
Clerk of the Board within fifteen (15) days from service of the
Recomrended Deci si on.

Dated this 26'" day of July, 1999.

[ SI
Evan L. Pearson
Regi onal Judicial O ficer
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CERTI FI CATE OF SERVI CE

| hereby certify that on the 26'" day of July, 1999, | served
true and correct copies of the foregoi ng Recomended Deci sion on the
following in the manner indicated bel ow
CERTI FI ED MAI L - RETURN RECElI PT REQUESTED P 422 558 592

Clerk of the Environnental Appeals Board (1103B)
U.S. Environmental Protection Agency

401 M Street, S. W

Washi ngton, D.C. 20460

CERTI FI ED MAIL - RETURN RECEI PT REQUESTED P 004 766 925
AND VI A OVERNI GHT MAI L

M chael Cher nekoff

Jones, \Wal ker, Waechter, Poitevent,
Carrere & Danegre, L.L.P.

Pl ace St. Charl es

201 St. Charl es Avenue

New Orl eans, Louisiana 70170-5100

| NTEROFFI CE MAI L

Keith Smth

Assi st ant Regi onal Counsel

Super fund Branch

O fice of Regional Counsel

U.S. Environmental Protection Agency
Regi on 6

1445 Ross Avenue

Dal | as, Texas 75202-2733

[ SI
Evan L. Pearson
Regi onal Judicial O ficer
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