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AND DENYI NG EPA’ S MOTI ON TO STRI KE THI RD PARTY DEFENSE

BACKGROUND AND PROCEDURAL HI STORY

Ti ger Shipyard, Inc. (Tiger) operates a barge cleaning and
repair facility on the M ssissippi River just north of Port Allen,
Loui siana. Based in part on statenents all egedly nmade by forner
Ti ger enpl oyees that drunms containing rust and scale fromthe barge
cl eani ng operations were dunped into the river, the United States
Envi ronment al Protection Agency, Region 6 (EPA) issued a unil ateral
adm ni strative order (UAO to Tiger on March 15, 1995, pursuant to
Section 106(a) of CERCLA, 42 U.S.C. § 9606(a). The UAO directed
Tiger to | ocate and renove the suspected drunms. Tiger conplied with
the order, renmoving 35 druns fromthe river bottom

On April 9, 1996, Tiger tinely filed a petition under Section
106(b) (2) (A) of CERCLA, 42 U.S.C. 8§ 9606(b)(2)(A), for reinbursenent

of $1,402, 180.65, the costs it contends it incurred in conmplying with



the UAO. Tiger argues that it is not a liable party of Section
107(a) of CERCLA, 42 U.S.C. 8 9607(a), and that Region 6 arbitrarily
and capriciously selected the response action. On April 25, 1997,
Regi on 6 responded to the petition for reinbursement. After nunerous
filings by the Parties, the Environmental Appeals Board (Board)
determ ned that an evidentiary hearing on the issue of Tiger’'s
liability was necessary.!?

Pursuant to the Order of the Board dated April 20, 1998, the
under si gned was appointed as the Presiding Officer in this case. The
Presiding O ficer was charged with conducting an evidentiary hearing
and providing reconmended findings to the Board on the follow ng
i ssues, nanely, whether

1. Ti ger Shipyard, Inc. (Tiger) is liable within the

meani ng of Section 107(a)(2) of CERCLA, 42 U.S.C §

9607(a)(2), as an operator of a facility at which

hazar dous substances were di sposed of;

2. Tiger is liable within the nmeani ng of Section

107(a) (3) of CERCLA, 42 U.S.C. 8§ 9607(a)(3), as a person

who by contract, agreenent or otherw se arranged for

di sposal of hazardous substances; and

3. Tiger is liable within the nmeaning of Section

107(a) (4) of CERCLA, 42 U.S.C. 8 9607(a)(4), as a person

who accepted any hazardous substances for transport to
di sposal facilities.

The foregoing summary was taken fromthe Order Granting, in
Part, Request for Evidentiary Hearing and Denying Mtions to Strike
at 1 - 2 (EAB April 2, 1998).



If the Presiding Officer determ nes that the answer to issues
1, 2, or 3 is yes, the Presiding Oficer shall make recommended
findings on the following two additional issues, nanmely, whether:

1. Tiger has a defense to liability under Section 107(a)
of CERCLA, 42 U.S.C. 8§ 9607(a), by virtue of Section
107(b) (3) of CERCLA, 42 U.S.C. 8§ 9607(b)(3), which
protects otherwise liable parties fromthe acts or

om ssions of third parties; and

2. Tiger has a defense to liability under Section 107(a)
of CERCLA, 42 U.S.C. § 9607(a), by virtue of the “innocent
| andowner” defense raised by Tiger.
Order Scheduling Evidentiary Hearing at 1 - 2 (EAB April 20, 1998).
Furthernmore, the Order provides that:
I n conducting the prehearing proceedi ngs and the

evidentiary hearing, the Presiding Oficer is authorized
to make any necessary decisions including decisions

regardi ng the adm ssion of evidence. 1In so doing, the
Presiding Oficer shall |look for guidance to the
Consol idated Rules of Practice set forth at 40

C.F.R Part 22 (recognizing, of course, that under the

present circunstances the burden of establishing that

rei mbursenment is appropriate is on Tiger).
ld. at 2.

On April 7, 1999, EPA filed a Motion to Strike Affirmative
Def enses and Motion in Limne, seeking to strike two affirmative
defenses: (1) the innocent | andowner defense as defined in Section
101(35) of CERCLA, 42 U.S.C. § 9601(35); and the third party defense
of Section 107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3). The Modtion

in Limne seeks to exclude the testinony of four wi tnesses (WIIliam

Cor bin, Cornelius Henke, Jr., Jack Mulvihill, and WIIliam MNeal),



and three exhibits (Tiger Exhibits 8, 20, and 26) that EPA clains
relate to the “innocent | andowner” defense. For the reasons set
forth below, EPA's Motion to Strike is granted in part and denied in
part. EPA's Mbtion in Limne is denied.
1. DI SCUSSI ON
A STANDARD OF REVI EW FOR MOTI ON TO STRI KE
The Rul es of Practice used as guidance in this proceeding
(40 C.F.R Part 22) do not expressly authorize notions to strike.
Rul e 22.16, however, refers to notions w thout restriction
and thus notions to strike have been held to be authorized
by the rules. (Citations omtted).
Because of their reputation as a dilatory tactic upon the
part of the novant and because granting a notion to strike
is a drastic renmedy, notions to strike are truly and
justly disfavored. Moreover, it is well settled that
def enses are not appropriate subjects of a notion to
strike, if there is any possibility that the defenses
could be nmade out at trial. Citation omtted.
Nevert hel ess, notions to strike have been granted in
sel ected instances. (Citations omtted).
In the Matter of Sheffield Steel Corporation, Docket No.
EPCRA- V-96- 017, Order Denying Mdtions to Strike Answers and to
Dism ss at 4 (Novenmber 21, 1997).
Tiger asserts that the Presiding Oficer |acks the authority to
strike Tiger's affirmative defenses. The Presiding Oficer
di sagrees. The Presiding Oficer is authorized, at both the

preheari ng stage and at the hearing, to nake “any necessary

deci sions”. Order Scheduling Evidentiary Hearing at 2 (enphasis



added). Thus, the Presiding Oficer is not limted in his authority
to rule on notions related to the issues in this case. The Presiding
Officer is also to look to 40 C.F.R Part 22 (Part 22) for guidance
for decisions at the pretrial stage and the hearing. Id. Part 22
allows for notion practice. 40 C.F.R 8§ 22.16. Modtions to strike
can be brought under Part 22. 1In the Matter of Sheffield Steel
Cor poration, Docket No. EPCRA-V-96-017, Order Denying Mdtions to
Strike Answers and to Dism ss at 4. Therefore, the Presiding O ficer
does have the authority to strike affirmative defenses.
B. STATUTORY BACKGROUND

In order to prevail at this evidentiary hearing, Tiger must
prove by a preponderance of the evidence that it is not a liable
party under Section 107(a) of CERCLA, 42 U. S.C. 8 9607(a).2 Section
107 of CERCLA includes the following list of "responsible parties”
who are |iable under CERCLA:

(1) the owner and operator of a vessel or a facility,

(2) any person who at the tine of disposal of any

hazar dous substance owned or operated any facility at

whi ch such hazardous substances were di sposed of,

(3) any person who by contract, agreenent, or otherw se

arranged for disposal or treatnent, or arranged with a

transporter for transport for disposal or treatnent, of
hazar dous substances owned by such person, by any other

2l f Tiger is found liable, Tiger may neverthel ess recover its
costs to extent it can denonstrate that EPA s decision in selecting
t he response action was arbitrary and capricious or otherwi se not in
accordance with the law. 42 U.S.C. 8§ 9606(b)(2) (D)
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party or entity, at any facility or incineration vessel
owned or operated by another party or entity and
cont ai ni ng such hazardous substances, and

(4) any person who accepts or accepted any hazardous

substances for transport to disposal or treatnent

facilities, incineration vessels or sites selected by such

person fromwhich there is a release, or threatened

rel ease which causes the incurrence of response costs, of

a hazardous subst ance.
42 U.S.C. § 9607(a).

In this case, Tiger nust prove that it is not liable as an
“operator” under Section 107(a)(2) of CERCLA, 42 U. S.C
8§ 9607(a)(2); a “generator” under Section 107(a)(3) of CERCLA,
42 U.S.C. 8 9607(a)(3); or a “transporter” under Section 107(a)(4) of
CERCLA, 42 U S.C. 8 9607(a)(3). Order Scheduling Evidentiary Hearing
at 1 - 2.

If Tiger if found liable, it may be able to avail itself of one
of the defenses set forth in Section 107(b) of CERCLA. Section
107(b) provides:

There shall be no liability [under section 107(a)] for a
person otherwi se |iable who can establish by a
preponderance of the evidence that the rel ease or threat
of release of a hazardous substance and the danages
resulting therefrom were caused sol ely by:

(1) an act of God;
(2) an act of war;
(3) an act or omssion of a third party other
t han an enpl oyee or agent of the defendant, or

t han one whose act or omni ssion occurs in
connection with a contractual relationshinp,



existing directly or indirectly, with the

[liable party] if [the |iable party]

establi shes by a preponderance of the evidence

that (a) he exercised due care with respect to

t he hazardous substance concerned, taking into

consi deration the characteristics of such

hazar dous substance, in |light of all relevant

facts and circunstances, and (b) he took

precauti ons agai nst foreseeable acts or

om ssions of any such third party and the

consequences that could foreseeably result from

such acts or om ssions; or

(4) any conbi nation of the foregoing paragraphs.
C. | NNOCENT LANDOWNER DEFENSE

First, EPA contends that Tiger’'s “innocent |andowner defense”
shoul d be stricken as a matter of law. EPA clainms that Tiger has
attenpted to raise this defense by confusing the issue in tw ways:
(1) by claimng that a CERCLA operator is entitled to this defense;
and (2) by confusing the CERCLA facility (bed of the M ssissippi
River) with Tiger’s barge cleaning facility.

The "innocent | andowner"” defense is an application of the
"third party" defense of CERCLA 8§ 107(b)(3), and is defined by
Section 101(35)(A) of CERCLA, 42 U.S.C. 8 9601(35)(A). In Re Tanposi
Fam |y Investnments, 6 E.A. D. 106, 110 (July 6, 1995). Both Tiger and
EPA agree that Tiger is not an “owner” of a facility under Sections
107(a) (1) or (2) of CERCLA, 42 U.S.C. 88 9607(a)(1) and (2). Order
Schedul i ng Evidentiary Hearing at 6 - 7 (EAB April 20, 1998). Both

parties agree that the “facility” in question, as defined by Section



101(9) of CERCLA, 42 U.S.C. 8 9601(9), is the bed of the M ssissipp
Ri ver, not the Tiger Shipyard site.® The question beconmes whet her
the “innocent | andowner” defense applies to “operators”.* The answer
to that question is no. The “innocent |andowner” defense is only
avai l able to current or past owners of the facility.

The Board stated the followi ng regarding this defense:

The "innocent | andowner"” defense is an application of the
"third party" defense of CERCLA 8§ 107(b)(3), and is

defi ned by CERCLA §8 101(35)(A). That section defines
"contractual relationship” to include "land contracts,
deeds or other instrunments transferring title or
possession.” 1d. 8 101(35)(A). Because of this broad
definition, a |andowner can have a "contractual

relati onship” with former owners in the property's chain
of title, because the chain of deeds or other instruments
transferring title creates an indirect contractual
relationship between the owner and its predecessors in
ownership. See HRW Systens, Inc. v. Washi ngton Gas Li ght
Co., 823 F. Supp. 318, 347 (D. Md. 1993) (owners of
property contam nated by past owner in the chain of title
were |iable under CERCLA, subject to establishing at trial
the elenments of the "innocent | andowner"” defense); U S. v.
Hooker Chem cals & Plastics Corp., 680 F. Supp. 546, 557
(WD. N.Y. 1988) ("innocent |andowner" defense included in
SARA because definition of "contractual relationship"

ot herwi se precludes | and purchasers from predicating a
third-party defense on acts of predecessors in title).

STiger’s CERCLA 106(b) Rei mbursenent Petition at 33 (April 4,
1996); EPA Region 6 Response to Petitioner’s CERCLA 106(b)
Rei mbur sement Petition at 14 (April 25, 1997).

4Ti ger does not contend that the “innocent | andowner” defense
applies to “generators” or “transporters”. Tiger’s Cross Mition and
Menmorandum to Stri ke and Motion in Limne Wth Respect to Operator
Liability at 2, fn 2 (April 20, 1999) (if EPA s argunent of operator
liability is stricken, Tiger will withdraw its innocent | andowner
def ense).



CERCLA 8 101(35)(A) creates an inmportant exception to the
exi stence of a "contractual relationship" between an owner
and its predecessors in title, and it is this exception
that forms the core of the "innocent |andowner"” defense.
The exception was added to CERCLA expressly "to elimnate
l[iability which m ght exist under [§ 107(a)] for

| andowners who acquired title to real property after the
ti me hazardous substances, pollutants or contan nants had
cone to be | ocated thereon and who, although they had
exercised due care with respect to discovering such
materials, were nonetheless ignorant of their presence.”
H R. Conf. Rep. No. 962, 99th Cong., 2d Sess., at 187
(1986). The exception provides that a deed or other
instrunment transferring title or possession is not a
"contractual relationship" under CERCLA if the

contam nated property was acquired after the disposal of
t he hazardous substance and if the | andowner establishes
one or nore of the follow ng by a preponderance of the
evi dence:

(i) At the time the [l andowner] acquired the

[ contam nated property] the [l andowner] did not
know and had no reason to know that any

hazar dous substance which is the subject of the
rel ease or threatened rel ease was di sposed of
on, in, or at the [property].

* * * %

(ii1) The [l andowner] acquired the [property]
by i nheritance or bequest.

In Re Tanposi Family Investnents, 6 E.A. D. at 110 - 111.°

Tanposi are “landowner”, “chain of title”, and “transferring title”.

The ternms that are used through the foregoing quotation from

The | egislative history also supports limting this defense to

| andowners. 5 U. S. Code Cong. & Adm n News 3279 - 3280 (1986).

not

SCERCLA 8 101(35)(A)(ii) concerns governnment entities, and is

applicable to this case.



Therefore, it is clear that this defense is |imted to | andowners.
Because Tiger neither owned or acquired the “facility” (the bed of
M ssi ssippi River) by any nmeans, this defense is not available to
Tiger as a matter of law. Since Tiger’'s defense is inapplicable as a
matter of law, there is no need to make any factual findings in
regard to this defense. Therefore, EPA's Mdtion to Strike Tiger’s
i nnocent | andowner defense is granted. See United States v. Kramer,
757 F.Supp. 397, 418 (D. N.J. 1991) (third party defenses that fail
to conformto section 107(b)(3) can be stricken as insufficient).
However, the Presiding Oficer declines to exclude the
testimony of the four witnesses (WIIliam Corbin, Cornelius Henke,
Jr., Jack Mulvihill, and WIliam McNeal ), and three exhibits (Tiger
Exhi bits 8, 20, and 26) that EPA clains relate to the “innocent
| andowner” defense at this tinme. Although evidence on the innocent
| andowner defense will not be allowed, the aforenentioned wtnesses
and exhibits may be relevant to sone other area of Tiger’s case. EPA
can make an objection at the time the witnesses are called to testify
and/or the exhibits offered into evidence. |If EPA s objection is
sustained, Tiger will be able to make an offer of proof.
D. THI RD PARTY DEFENSE
EPA al so asserts that Tiger’s third party defense should be
stricken because if Tiger is found to be a CERCLA operator,

generator, or transporter, this finding would preclude Tiger from

10



establishing a third party defense. The third party defense is only

applicable if the third party is solely responsible for the

contam nation. Section 107(b)(3) of CERCLA, 42 U S.C. § 9607(b)(3).
The third party defense is set forth in Section 107(b)(3) of

CERCLA, 42 U. S.C. 8 9607(b)(3), which provides that:

There shall be no liability [under section 107(a)] for a
person otherw se |iable who can establish by a
preponderance of the evidence that the release or threat
of release of a hazardous substance and t he damages
resulting therefrom were caused sol ely by:

* * * *

(3) an act or omssion of a third party other than an
enpl oyee or agent of the defendant, or than one whose act
or om ssion occurs in connection with a contractual
relationship, existing directly or indirectly, with the
[liable party] if [the |iable party] establishes by a
preponderance of the evidence that (a) he exercised due
care with respect to the hazardous substance concer ned,
taking into consideration the characteristics of such
hazar dous substance, in light of all relevant facts and
circunmst ances, and (b) he took precautions agai nst
foreseeabl e acts or om ssions of any such third party and
t he consequences that could foreseeably result from such
acts or om ssions.

The question to be answered is whether a person who has been
found |iable as a CERCLA operator, generator, or transporter is
prohibited as a matter of law fromraising the third party defense.

After review ng the argunents of both parties, the Presiding
Officer is not convinced that there is no possibility that this third
party defense could be nade out at the hearing. See In the Matter of

Sheffield Steel Corporation, Docket No. EPCRA-V-96-017, Order Denying
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Motions to Strike Answers and to Dismss at 4. In addition, it
appears that some of the facts necessary to disprove liability on
behal f of Tiger may also be related to the third party defense.
Therefore, nothing would be saved by granting the notion to strike.
Therefore, EPA's Mdtion to Strike Tiger’s Third Party Defense is
deni ed.
I11. CONCLUSI ON

For the reasons set forth above:

1. EPA's Motion to Strike Tiger’s innocent |andowner defense
is granted,

2. EPA's Mbtion in Limne to exclude the testinony of four
wi tnesses: WIIliam Corbin, Cornelius Henke, Jr., Jack Mulvihill, and
WIlliam McNeal, and Tiger Exhibits 8, 20, and 26 is denied at this
time; and

3. EPA's Mbtion to Strike Tiger’s third party defense is
deni ed.

Dated this 21st day of April, 1999.

[ S/

Evan L. Pearson
Regi onal Judicial O ficer
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CERTI FI CATE OF SERVI CE

| hereby certify that on the day of April, 1999, I
served true and correct copies of the foregoing Order Ganting EPA s
Motion to Strike Innocent Landowner Defense, Denying EPA's Mdtion in
Li m ne, and Denying EPA’s Motion to Strike Third Party Defense on the
following in the manner indicated bel ow

CERTI FI ED MAI L - RETURN RECEI PT REQUESTED

Clerk of the Environnental Appeals Board (1103B)
U.S. Environmental Protection Agency

401 M Street, S. W

Washi ngton, D.C. 20460

CERTI FI ED MAIL - RETURN RECEI PT REQUESTED
AND VI A FAX (504) 582-8583

M chael Cher nekoff

Jones, \Wal ker, Waechter, Poitevent,
Carrere & Danegre, L.L.P.

Pl ace St. Charl es

201 St. Charl es Avenue

New Orl eans, Louisiana 70170-5100

| NTEROFFI CE MAI L

Keith Smth

Assi st ant Regi onal Counsel

Super fund Branch

O fice of Regional Counsel

U.S. Environmental Protection Agency
Regi on 6

1445 Ross Avenue

Dal | as, Texas 75202-2733

Lorena S. Vaughn
Regi onal Hearing Clerk

13



