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ORDER ON SUPPLEMENTAL MOTI ON FOR DEFAULT ORDER
By suppl enmental notion dated October 16, 1998,

Conplainant in this matter, the Director of the Environnental
Services Division of Region IIl of the United States

Envi ronment al Protection Agency ("EPA"), has again requested
the i ssuance of a Default Order assessing a $ 5,000 penalty
agai nst the Respondent, M. G Lynn Golden of York Springs,
Pennsyl vani a. This suppl enental notion is based upon
Respondent's failure to file a witten answer to the conpl ai nt
within the tine allotted in proposed 40 CF. R 8§ 22.15(a),
namely, within thirty days of service of the conplaint. Since
the conpl aint was received on March 30, 1998, over 100 days
have passed since the conplaint was served; no witten answer

has been filed with the Regional Hearing Clerk; no response to



Conmpl ainant's July 14, 1998 notion for Default Order has been
filed with the Regional Hearing Clerk; and no response to the
suppl enmental notion for Default Order has been filed with the
Regi onal Hearing Clerk; Respondent is clearly subject to the
default provisions of proposed 40 CF. R § 22.17.

Where a notion for default requests the assessnent of a
penalty, the novant nust state the |egal and factual grounds
for the relief requested. Proposed 40 CF. R 8§ 22.17(a). The
Conpl ai nant here has the burden of proving that the proposed
civil penalty is appropriate. Proposed 40 C.F. R 8§ 22.24(a).
VWhen the Presiding Oficer finds that a default has occurred,
he is to issue a Default Order assessing the proposed penalty,
unl ess the record denonstrates that assessnment of the penalty
is inconsistent with the Clean Water Act. Proposed 40 CF.R 8
22.17(c).

Conmpl ainant's July 14, 1998 notion, supporting exhibit,
and its October 16, 1998 supplenental notion clearly establish
the |l egal and factual basis for liability under the Clean
Water Act (unlawful filling of wetlands) and the |egal and
factual basis for finding Respondent in default as to
liability.

In denying the July 14, 1998 notion, | found

Conplainant's notion for a Default Order assessing a penalty



to be inconsistent with the Clean Water Act in that it did not
provide the Presiding O ficer any basis upon which to consider
t he econonm ¢ benefit, if any, the Respondent derived fromthe
al l eged violations. Section 309(g)(3) of the Clean Water Act,
33 US.C. 8 1319(9g)(3), clearly requires EPA to take into
account, among other factors, the econom c benefit (if any)
resulting fromthe violation, in determ ning the anount of any
penalty assessed under Section 309(g) of the Act, 33 U S.C. 8§
1319(g).

Conpl ai nant's Oct ober 16, 1998 suppl enental notion! states
t hat Conpl ai nant has reconsi dered the econom c benefit to the
Respondent of the violation. However, Conplainant |limted this
reconsi deration to evidence on the record, and concluded that
the economi c benefit "realized" by Respondent in this instance
is negligible. Conplainant states that there is no evidence

Respondent sold the parcel in question and no evidence to

The suppl enmental notion was acconpani ed by a proposed
DEFAULT ORDER, which repeated the incorrect statenent that an
answer nmust be filed within twenty (20) days of service. Wile
only twenty (20) days are allowed under 40 C.F.R § 22.15,
contained in EPA's current Rules of Practice for APA cases,
thirty (30) days are all owed under Proposed 40 C.F.R 8§
22.15(a), which govern non- APA cases such as the Class | cases
under CWA 309(g), 33 U.S.C. § 1319(g). Further, the proposed
DEFAULT ORDER woul d have the finding of default made under
section 1414 of the Safe Drinking Water Act, 42 U S.C. §
300g-3. Finally, the proposed DEFAULT ORDER i ncl uded a
footnote reciting material w thout any basis in the record.
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suggest that he received nore than the fair market val ue of
the parcel prior to filling the wetland. Nor did Respondent
grow crops or receive any noney for the use of the filled
| and. Conpl ai nant concl udes that "there are no facts avail abl e
to Conplainant” that would denpbnstrate that Respondent
recei ved any "econom c renuneration” other than the avoided
cost of applying for a permt, and that therefore "econom c
benefit in this case is negligible.” There is no evidence
provi ded of the avoided cost of applying for a permt, yet
Conpl ai nant bravely inserts in the Proposed Default Order a
footnote stating: "The cost of acquiring a permts varies from
jurisdiction to jurisdiction but generally runs in the $ 40-%
60 range."

First, Conplainant is not limted to evidence on the
record in its responsibility to prove the appropriateness of
the civil penalty. In making any notion, proposed 40 C.F.R 8§

22.16(a) requires a party to submt "...any affidavit,
certificate, other evidence..." supportive of the relief
requested; here, that relief is a civil penalty based upon
specific statutory factors, including econom c benefit.

Not hing linmts Conplainant to evidence on the record; at this

stage of the proceeding there literally is no evidence in the

record.



Real estate experts are available to investigate the
i kely enhanced val ue of the parcel, which logic dictates is
where the econonmic benefit of this violation lies. It defies
all reason to suppose that the filling was undertaken w t hout
any econom c incentive; such activity is not done for nere
anmusenment. And it is not enough that Conpl ai nant has ignored
t he apparent econom c benefit. Conplainant woul d have the
Presiding O ficer base a "token" econom c benefit finding on
t he avoi ded cost of a pernit application. Conplainant's
suggestion that the vague "footnote" finding regarding the
avoi ded cost of applying for a permt be nade in an Order
wi t hout any support in the record is irresponsible;
Conpl ai nant's notion that the cost of applying for a permt
anywhere but the jurisdiction in which the alleged violations
occurred i s unacceptabl e.

Second, a sale of the property to "realize" the economc
benefit is not necessary to ascertain this enhanced val ue. An
estimte my be nmade of the property's value before the
filling, and conpared with an estimate of the value of the
filled property. The difference is the econom c benefit of the
enhanced val ue of the parcel. Several seasons of crops, or
| easing the parcel for other purposes m ght add increnentally

to the econom c benefit, but Conplainant fails to carry its



burden of persuasion when it |limts its reconsideration to
facts on the record and ignores the |ikely enhanced val ue of
the filled property. The suggestion that econom c renuneration
is the only form of econom c benefit may take is rejected as
far too narrow an approach to the consideration of econom c
benefit in wetland fill cases.

VWhen Conpl ai nant fails to present prinma facie evidence
and analysis sufficient to show that all statutory factors
were considered in proposing and appropriate civil penalty,
the Presiding Oficer cannot serve as a rubber-stanmp with
respect to Conplainant's penalty proposal. In the Matter of
Li psconb I ndustries, Inc., FIFRA DOCKET NO. 6-028-C (Decision
and Order Denying Modtion for Default, George Malone, |11,

Regi onal Judicial Officer, October 22, 1998).

Because Conpl ai nant has not | ooked beyond the record for
evi dence of econom c benefit, and has applied too narrow a
vi ew of what may constitute econom c benefit in a wetland fill
case, Conplainant has failed to neet its burden of persuasion
as to the appropriateness of the proposed penalty, and | nust
again conclude that the record clearly denonstrates that the
requested relief is inconsistent with the Act. Proposed 40
CF.R 8§88 22.17(b), 22.24(a). A default order based upon

this level of consideration of the CWA statutory factors night



neet the same fate as the default order in Katzson Bros., Inc.
v. USEPA, 839 F. 2d 1396 (Tenth Circuit, 1988), as | indicated
in my July 17, 1998 Order.?

Conpl ai nant's suppl enental nmotion for default order is

t her ef or DENI ED

Dat e: Novenber 16, 1998 [ S/
BENJAM N KALKSTEI N
Presiding O ficer

Reference is also made to the discussion in ny July 17,
1998 Order of the disfavor with which review ng courts
generally view defaults.



