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IN THE MATTER OF
)

)

I

Thi' i a civil admi:ni trati n in:Litul dI pur U lLQ cf n J6(a)

an ection

10 1g of Title o' he Re 'ideali' 1 Lead-B 'ed Puint Hazard Redu ·tion Act of ]99'1. 42

.. . 4 52d herein fier" eeli II '18". auLho .ze he mini tralor 0 the Uni ed .

nvir nm nlaJ Protecti n gen ("EP ") i 'ue a ci iI c~)mp ainl t r a h i ,lmin f

Section 409 of TSCA, is U.S.C. § 2689.

Compla.inant '. he Dire 'tOT of e C mmoni i and A Region

IX who ha· been duly delegated the au horit to 'n- "lute lhi' C1etian. Res onden· . r. Ra ph

Hanni. ian who wn andl r manage residenti' JP' perlie'; in the San aquin V' lley

including Fre. no alW rnia

Thi Complaint and otice of Opportuni for J lewe "Complain el e as notice

that Complainant has rea 'on 0 believe tbat Respondent viol.; led Section 409 of TSCA by faili.ng



to comply with Section 1018 and its implementing regulat;(ns. promulgated at 40 CF.R. Part

745, Subpart F.

APPLICABtE STAnUORY AND REGULATORY SECTIO/'iS

I. 40 C.F.R. Part 745. Subpan F implements th~ provisions of Section 1018 that

impose cenain disclosure requirements concerning lcad·bas,ld paint andlor lead-based paint

hazards upon the sale or lea'\C of target lIousing.

2. "Target housing" means any housing constructed prior to 1978. e~cept housing

for the elderly or persons with disabilities (unless any child ..vho i. less than 6 years of age

resides or is expected to reside in such lIousing) or any O-betlroom dwelling. 40 CF.R.

§ 745.103.

3. "lessor" means any entity that offers target h:l\.lsing for lease, rent or sublease,

including but not limited to individuals. partnerships. corpontioos, trusts. government agencies,

housing agencies, Indian tribes, and nonprofit organizations. 40 CF.R. § 745.103.

4. "Lessee" means any entity that enters into an agreement to lease, rent, or sublease

target housing. including hut nOllimited to individuals. partrer>hips, corporations, trusts,

gO"ernment agencie.s. lIousing agencies, Indian tribes, and n"nprofit organizations. 40 CF.R.

§ 745.103.

5. Before a lessee is obligated under any ctllllract to lease target housi ng. the lessor

sllall provide the lessee with an EPA-apprtwed lead hazard iT formation pamphlet. 40 CF.R.

§ 745.107(a)(I).

6. Each contract 10 lease target housing sllall inc'udc. as an auachment or within the

contract. a lead Warning Statement containing languagc provided in 40 CF.R. § 745.1 13(b)(I).
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40 CF.R. § 745.113(b)(I).

7. Each contract 10 lease targetllotJsing shall in:ludl'. as an allachmcnt or within tho:

contr.tet. a statement by the lessor disclosing the presence o' known lead-ba,;cd paint and/or lead­

based paint hazards in tbe target IlotJsing being leased or in( iCaiing no knowledge of the

presence of lead-based paint and/or lead-based paint hazard •. 40 C.F.R. § 745.113(b){2).

8. Each contract to lease target housing shall in:lude. as an anachmem or within the

contract. a list of any records or repons available to the 1cs.5llr penaining to lead-based paint

and/or lead-based paint ha>:ards in the target housing that ha"e been provided to the lessee or

indicate thai no such records or repons are available. 40 C.l'.R. § 745.113(b)(3).

9. Each contract to lease target housing shall indude. a. an auachment or within tile

contr.lCt, a .taternem by the lessee amnning receipt of the infonnation set fonh in 40 C.F.R. §§

745.113(b){2) and (3) and the lead hazard infonnatiOll pampllct required under 15 U.S.C §

269(;. 4(} C.ER, § 745.113(b)(4).

10. Each contract to lease targetllotJsing shall indudc. as an allachment or within tile

contract. the signatures of the lessors. agents. and lessees eel tifying to the accuracy of their

statements, to the best of their knowledge, along wilh the dates of signature. 40 C.F.R. §

745.113(b)(6).

I l. Failure to comply with 40 CER. §§ 745.107 Jr 745.113 is a violation of Section

409 ofTSCA. 15 U.S.C § 2689. and the penally for each sUlh violation shall not be more than

Sl 1.000 for violations occurring after July 28. 1997. 4(} CF.R. §§ 745.118(1') and (t).
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GENERAL ALLEGATI( t§

12. Complainam has jurisdiction ovcr this malle, pursuanl to Section 1018.

13. At alltimcs re1cvanllo lhis mauer. Respomknl was an individual residing al 715

N, Fcrger Avenue, Fresno, California.

14. Respondem owned and managcd lhe residemial properties located at 4457 E.

Bend Avenue, 2524 Barton Square, 2132 E. Floridora Avcn 'I', 1228 Academy Avcnue, 3830 E.

Nevada AI'enue, 4672 E. Turner Avenue, 2970 E. Illinois A lenue and 4462 E. Hammond

Avcnue in Fresno, California (hereinaftcr, lhe "Properties") luring alltiml's relcvanllo lhis

mauer.

IS. At all times relevant 10 this maner, Responde II was the "lessor" of the Propertics,

a. thaI tcnn is defined al 40 C.F.R. § 745.103.

16. The Propertics are all re.idcmial housing con ,InletI'd prior to 1978.

17. Al all times relcvant to lhis maller. the Properties were "target hou.ing," as Ih31

term is defined at 40 C.F.R. § 745.103.

18. Re.pondent enlered into eighl (8) leases with lessees for the Properties as listed

below:

Stll'tl Address CII ' "',. Date of Lease 51 nin •
1 4457 E Bend Avenue Fresno CA 3/1012004
2 2524 Barton S uare Fresno CA 10l15~
J 2132 E Roridor~ Avenue Fresno CA 121212
4 1228 Academ Avenue Fresno CA 10125/200
5 3830 E Ncvada Avcnue Fresno CA Sn0J200
6 4672 E Turner A~'enuc Fresno CA 21200005
7 2970 E Ulinois Avenue Fresno CA 4/1~, 4462 E I'lammond Avcnuc Fresno CA 7/112
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19. Each person wllo signed a lease to pay rent ill exchllnge for occupancy of one of

lhe Properties. above. became a "lessee" as that tenn is defired in 40 C.F.R. § 745.103. since he

or she entered inlO 3Il agreemenl 10 lease larget housing.

20. Each \ease identified in Parngraph 18 was eitler for a period of occupancy greater

than 100 days or was subject 10 renewal.

21. None of lhe individuals units identified in Pa agr~pb 18 are UfO'-bedroom

dwelling, (i.e. studio apartments) or Ilousing for llle elderly lr disabled.

22. The Fresno County Department of Communi y Healtb Cbildhood Lead Poisoning

Prevention Program ("Fresno County CLPPP") conducted a lead investigation of the property

located at 4672 E. Turncr A~'enue on or around August 11, :000.

23. In a leller dated June 18.2001 addressed 10 R~spondenl.the Fresno County

CLPPP informed Respondent oftbe presence of lead-based paint and/or lead-based paint hazards

at 4672 E. Turner Avenue.

24. Respondent called the Fresno County CLPPP on or lU'OUnd July 6. 2001. to

discuss lbe lead problems at 4672 E. Turner Avenue identifi(d in the June 18, 2001 letter from

the Fresoo County CLPPP.

Counts 1-8

25. Paragraphs 1 through 24 are realleged and inc Jrpornted herein by reference.

26. For the eight (8) leases identified in Pamgrapl 18. Respondent failed to provide

llle lessees with an EPA-appro\'ed lead haulrd infonnation p;.ntphlet prior to the lessees being

obligated under the leases.
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27. Respondent's failure 10 provide lhe lessees" ilh an EPA-approved lead hazard

informalion pamphlt1 C<lnslilUleS eighl (8) counts of violali( n of 40 C.F.R. § 74S.I07(a}{I).

Count 9

28. Pamgmphs I through 24 are reaJlcged and in;orpomled herein by reference.

29. Prior to February 20. 200S. Respondent had I.nowledge aboul the presence of

lead-based paint andlor lead-based paint hazards a14672 E. fumer Avenue.

30. For the February 20. 200S.lease for the rental of 4672 E. Turner A"enue, Fresno.

CaJifomia, Respondent failed [0 disclose to the lessees the p"t'sertee of any kllOwn lead-based

paint andlor lead-based paint hazards.

31. Respondent's failure to disclose to the lessee~ the presence of any known lead-

based painl andlor lead-based pain! hazards conslilules one (I) COUnt of violation of 40 C.F.R. §

74S.107(a}{2).

Counll0

32. Pamgraphs J Ihrough 24 are realleged and incorpomled herein by reference,

33. Prior 10 February 20, 2005, Respondent had a one poinl in his possession or

conlrol information or notifications from the Fresno County CLPPP penaining 10 Ihe presence of

lead-based paint andlor lead-based painl hazards al4672 E. Turner Avenue.

34. For lhe February 20. 2005, lease for lhe ren!al of 4672 E. Turner Avenue. Fresno.

CaJifomia. Respondent failed 10 provide to!he lessees any re:ords or reports available 10 lhe

Seller or Lessor penaining 10 lead-based painl andlor lead-based paim hazards
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35. Respondent's failure to provide 10 the lessee- any re<:ords or ",ports available to

the Seller or Lessor pertaining to lead based-paint and/or Ie. d-ha>cd paint hazards constitutes

one (l) count of violalion of 40 C.F.R. § 745.107(a)(4),

COUllt~ 11·1R

36. Paragraphs 1 through 24 are rc:alleged and incorporated herein by reference.

37. For the eight (8) leases identified in Paragrap1 18. Respondent failed 10 include.

as an attachment 10 the lease or within the lease, a Lead Waming Stmemem conwining language

provided in 40 C.F.R. § 745.llJ(b}(I).

38. Reo;pondem's failure to include. as an aUachntenl to the lease or wilhin tbe lease. a

Lead Warning Statement containing language provided in 4(' C.F.R. § 145.1 13(h)( I) constitutes

eight (8) counts ofviolmion of 40 C.F.R. § 745.113(b){I).

Count.. 111-26

39. Pamgraphs 1 through 24 are realleged and incnrporated herein hy reference.

40. For the eighl (8) leases identified in Paragraph 18, Respnndem failed to include.

as an attachment 10 the leases or within the leases, a staterne] t by Rcspnodem disclosing the

presence ofknownlcad-ba..ed paint and/or lead-based paint IaZards in the units being leased or

indicating no knowledge of the presence of lead-based paint md/or lead-based paint hazards.

41. Respnndent's failure to inelude, as an altachrrenlto the leases or within the

lea'ICs, 11 statement by Respnndent disclosing the presence of known lead-based paint and/or

lead-based paint ha7.ards in the units being leased or indicatir g no knowledge of the presence of

lead-based paim and/or lead-based paint hazards constitutes, ight (8) coums of violation of 40

C.F.R. § 745.113(b)(2).
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Counts 27-34

42. Paragraphs I through 24 are realleged and in"orporaled herein by reference.

43. For the eight (8) leases identified in Parngrapl 18. Respondent failed to include,

as an atlachmem to the leases or within the leases, a li~t of a 'y records or reports available to

Respondent pertaining to lead-based paint and/or lead-based paint hazards in the Units that had

been provided to the lessees or indicate that no such records or repol1s are available.

44. Respondent's failure to include, as an atlachraentto the leases or within the

le:ases. a liM of any records or reports available to Respondel;t pertaining to lead-based paim

andlor lead-based paint hazards in the units thal had been p"'.vided to the lessees or indicate that

no such records or reports are available: constitutes eight (8) ;ounts of violation of 40 c.r.R. §

745.113(bX3).

Counts -'5-42

45. Paragrnphs I through 24 are realleged and incJrporatcd herein by reference.

46. For the eight (8) leases identified io Paragraph 18. Respondent failed to ioclude.

as an atlachment to the leases or within the leases. a statemel t by the lessees affimling receipt of

the information sct forth in 40 c.r.R. §§ 745.113(bX2) and (J) and the lead hazard information

pamphlet required under 15 U.S.C. § 2696.

47. Respondent's failure to include, <\l; an auachrrentlO the leasc~ or within the

leases. a statement by the lessees affirming receipt of the infcrmation set fonh in 40 c.r.R. §§

745.113(b)(2) and (3) and the lead hazard information pampl!et required under 15 U.S.c. § 2696

constitutes eight (8) counts of violation of 40 c.r.R. § 745.113(bX4).

8



Counh 43·50

48. Pamgwphs I through 24~ rcalleged and in.:orpomted herein by reference.

49. For the eight (8) leases identified in Paragraph 18. Re~pondent failed to include.

as an allachment to the leases or within the leases. the signa ures of Respondent and the lessees

cenifying to the accuracy of their statenll'nts, to the best of t1e;r knowledge. along with the dates

of signature.

50. Respondent's failure to include. al; an aUachrJent to the leases or within the

leases. the signatures of Respondent and the lessees cenifyil g to the accuracy of their statements.

to the best of their knowledge. along with the dates of signal Jre constitutes eight (8) counts of

violation of 40 C.F.R. § 745.113(b)(6).

PROPOSED CIVIL PENALTY

Section 16(a) ofTSCA and Section lOIS authorize tl e Administrator of the United States

Environmental Prolection Agency ("EPA") to assess a civill'enalty not to exceed SIO,OOO per

day for each violation of Section 409 of TSCA. 15 U.S.c. § 1689. That statutory maximum civil

penalty has subsequemly been r<lised to $11.000 per day for :ach viol:uion that occurred afler

January 30. 1997 pun;uant to the Federal Civil Penalties Inn .•tion Adjustment Act of 1990. Pub.

L. 101-410. as amended. and its impleme!l1ing regulation. tb<' Civil Monetary Penalty Innation

Adjustment Rule. codified at 40 C.F.R. Pan 19.

In as>cssing any civil penalty, Section 16(a) of TSCA requires tltat EPA take imo acCOU!l1

the nature, cireumstances. c;l;tent, and gravity of the viOlatiors: Respondeni"s history of such

violations of TSCA: the degree of culpability involved: RespJndent's ability to pay a penalty

withOut jeopardizing its ability 10 continue to do busines~ an, Such Olher factors as justice may
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requIre.

Based upon the fucts alleged in Ihis Complaint and upon the statutory factors enumerated

above. Complainant requests thal. the Administrator assess a~ainst the Respondent a civil

ndministrative penalty of up 10 SII.OOO for each violation 01 Section 409 ofTSCA.

NOTICE OF OPPORTU~1TI'TO REOUf.sT A HF,ARING

As provided in Section l6(a) of TSCA. 15 U.S.c. § ; 615(a). Respondent has the right to

request a fonnal hearing to conteSI any material fact sel forti in this Complaint or to contest the

appropriateness of tile proposed penalty. Any Ilearing reque ,ted will be conducted in accordance

wilh the Administralive Procedurc Ac\, 5 U.S.c. § 551~b and Ihe Consolidated Rules of

Prnclice (}Qveming Ihe Adminislrative Assessment ofCivill'enaltles and tile

RevocationlTennination or Suspension of Pennits ('"Consoli laled Rules of Praclice"). 40 C.F.R.

Part 22. A copy of the Consolidated Rules of Prnclice is enc osed with this Complaint.

You mu~1 File a written Ans",er within Ihirty (30) ,lays of reeeiving Ihis Complaint

to a"oid being found in default. which constitute..; an admi~sinnor all facts alleged in Ihe

Complaint and a "'aiver of Ihe righlto a hearing, and 10 :j\"oid ha"ing the ahm'e penalh"

as.w.'i.sed "-ithoul further proceed"ngs. If you choose 10 fill an Answer. you are required hy Ihe

Consolidaled Rules of Practice to clearly and directly admit. Jeny, or explain each of the factual

allegatioos contained in Ihis Complaint 10 which you have any knowledge. If you have no

knowledge of a particular fact and so state, the allegation is c )n~idered denied. Failure to deny

any of the allegations in this Complaim will constitute an adr lission of the undenied allegation.

The Answer shall also Slale the circumstances and arguments, if allY. which are allcged to

conslitute the grounds of defense. and shall specifically rcqU{st an adminiSlrati \'e hearing. if
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desired. If you deny any malerial fael or mj~e any affinnali 'C defense, you will be con~idered to

have reque~led a hearing.

The An~wer must be filed with:

Regional Hearing C1eT (
USEP,\, Region IX

7S Hawthorne Street
San Francisco, CA 941( S

In addition. please send a copy oftbe An~"'er and all other dxumenls filed in thi~ action to:

hlln Lieben
Assistant Regional Coun;el

OrneI' of Regionlll CounSt'1 «lRC·2)
USEPA, Region IX

75 Hawthorne Street
San )<'rancisl:o, CA UI05

Mr. Liehen i~ the anomey a~~igned to represent EPA in this naner. His telephone number is

(415)972-3914.

You are further informed that the Consolidated Rules of Prnctice prohibit any ex Darte

(unilalerJI) discussion of the merits of any action with the Regional Administrator. Regional

Judicial Officer. Administrative Law Judge. or any person li~ ely to advise these officials in the

dcci~ion of lhe case. aftcr the Complaint is issued.

INFORI\IAI. SE1TtEMENT COl" HRENCE

EPA encourages all parties against whom a civil pena ty is proposed to pursue the

possibility of scttlementthrough infonnal conferences. Then fore. whether or not you reque~t a

hearing. you may confer infonnally with EPA throogh '\1r. U~ben, the EPA attorney assigned to
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this case. regarding tlte facts of this case. the amount ofllte Jroposed penalty. and the !X'ssibility

of Soenlemen!. An informal selllement conference does m I, howenr, affectl'our obligation

10 file an An~wer to thi~ Complainl.

ALTERNATIVE DISPUTE RE~ OLUTION

The p.:uties also may engage in any process within tl I' scope of the Alternative Dispute

Resolution Act. 5 U.S.c. § 581 ~ 8iQ.. which may fllCilitate voluntary sellJement effons.

Dispute resolution using alternative means of dispute resolu ion does not divest tlte Presiding

Officer ofjurisdiction nor does it automatically Slay the pro< ceding.

CONSENT AGRJ.:EMEl\'T AN)) F1\'AI. ORDER

EPA has the authority. where appropriate. to modify lhe amount of tile pro!X'sed penalty

to reflect any seulement reached with you in an infonnal cal fc~nce or through alternative

dispute re.solution. The tenns of such an agreement would b: embodied in a Consent Agreement

and Final Order. A Consent Agreement signed by the panits would be binding as to all terms

and conditions specified therein for lhe parties signing tlte c.msem Agreement when the

Regional Judicial Officer signs lhe Final Order.

1
~10_

Jeff Scoll
Acting Director. Comn"unities and Ecosystems Division
U.S. Environmemal Pn tection Ageocy. Region IX
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I certify that the original ullye eCl1led Civil Complain 'CC') D umb r

. -9-2008- 0001. VitaS filed Lhis day with the egioml earin']" Clerk .S. EP •

Region ,75awthorne Street. an rancisco, Califoml8 4105, an' that -ue and

correct copy ofthe was sent ~o the Responde1 at Lhe ollov.'ing hree addres e ,

certified mail, return receipl reques ed:

Ilalph HovaWIi:siall
7l orth Ferger A enue
'resllo. CA 93 _
Certified Mail Number: 700 0710 0003 6239 8694

R Iph Hovanni ian
10 I ance Anno

1-6 uhonMall
resno A93 21

Certified Mail umber: 7 0 0 10 0 3 6_39 6 0

{alph Hovwmi ian
c/o Professional an Property anagement
150 est ., eral King Avenue
Vis' r CA 93291 / /
Certified MailNumb~ 0053110000282 7ff914

/2{131 r-
Date


