CERMAK & INGLIN, LLP

12121 Wilshire Blvd.
[— Suite 322

CERMAK & INGLIN, LLP Los Angeles, CA 90025

L I I Sonja A. Inglin

direct dial: 424.465.1532
singlin@cermaklegal.com

September 2, 2021

BY EMAIL (foster.anne@epa.gov)

Anne Foster, Office of Regional Counsel
Superfund Branch

U.S. Environmental Protection Agency, Region 6
1201 Elm Street

Dallas, TX 75270

Re: San Jacinto River Waste Pits, Southern Impoundment, Harris County, TX
(SSID No. 06ZQm EPA ID No. TXN00060661) (“Site”), Unilateral Administrative
Order for Remedial Action for the Southern Impoundment, Docket No.
CERCLA 06-05-21 (“Order”)

Dear Anne:

Enclosed with this letter is the response of International Paper Company (“International
Paper”) to the Order (“Response”) pursuant to Paragraph 57 of the Order. The Response is being
submitted to you by email, as confirmed at the August 23, 2021 conference and in the written
comments regarding that conference. As set forth in the Response:

Subject to [its objections to the requirement that its intent to comply with the
Order be “irrevocable” and to Paragraph 58’s limitation on its sufficient cause
defenses to those that are contained in this Response and are based on facts that
exist on or prior to the Effective Date] and its other objections and defenses to the
Order, which are set forth below in International Paper’s Reservations of Rights
and Statement of Sufficient Cause Defenses (collectively, “Sufficient Cause
Defenses”) and without admitting any of the “Findings of Facts” in Section IV of
the Order (“Findings™) or waiving its objections and defenses with respect to the
“Conclusions of Law and Determinations” in Section V of the Order
(“Conclusions of Law”), International Paper hereby notifies EPA pursuant to
Paragraph 57 of the Order of its intent to comply with the Order.
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RESPONSE OF INTERNATIONAL PAPER COMPANY
(“RESPONSE”)
TO
UNILATERAL ADMINISTRATIVE ORDER FOR
REMOVAL ACTION, U.S. EPA REGION 6, CERCLA
DOCKET NO. 06/05/21
(“ORDER”)

September 2, 2021

On August 5, 2021, the United States Environmental Protection Agency, Region 6
(“EPA”) issued the Order, directing International Paper Company (“International Paper” or
“Respondent”):

to perform ... operate, maintain and monitor the effectiveness of the [Final 100%
Remedial Design - Southern Impoundment (Amended April 2021) (“Final Southern
Impoundment RD”)] and... support EPA’s periodic review efforts; all in accordance
with the [Statement of Work attached to the Order (“SOW?)], [the Final Southern
Impoundment RD] and all EPA-approved, conditionally approved, or modified
deliverables as required by the SOW.

Order, 4 62. The Order was signed by Wren Stegner, Director, Superfund and Emergency
Management Division, Region 6, U.S. Environmental Protection Agency.

On August 16, 2021, pursuant to Paragraph 54 of the Order, International Paper
requested a conference with EPA to discuss the Order. That conference (“Conference”) took
place on August 23, 2021. On August 30, 2021, pursuant to Paragraph 55 of the Order,
International Paper submitted written comments with respect to the Order (“Written
Comments”) to EPA. On August 31, 2021, John Meyers of EPA issued a letter to
International Paper (“August 31 Letter”) declining to address issued raised by International
Paper at the Conference and in its Written Comments and also stating that September 2, 2021
would be the effective date of the Order (“Effective Date”).

International Paper’s Statement Regarding its Intent to Comply with the Order

Paragraph 57 of the Order states that on or before the Effective Date, International Paper
“shall notify EPA in writing of Respondent’s irrevocable intent to comply with this Order.” It also
states that International Paper’s written notice under Paragraph 57 “shall describe, using facts that
exist on or prior to the Effective Date, any ‘sufficient cause’ defenses asserted by such Respondent
under Sections 106(b) and 107(c)(3) of CERCLA, 42 U.S.C. §§ 9606(b) and 9607(c)(3).” Order,
58.

International Paper objects to both the requirement that its intent to comply with the
Order be “irrevocable” and to Paragraph 58’s limitation on its sufficient cause defenses to those
that are contained in this Response and are based on facts that exist on or prior to the Effective
Date. Subject to those objections and its other objections and defenses to the Order, which are set
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forth below in International Paper’s Reservations of Rights and Statement of Sufficient Cause
Defenses (collectively, “Sufficient Cause Defenses”), and without admitting any of the “Findings
of Facts” in Section I'V of the Order (“Findings”) or waiving its objections and defenses with
respect to the “Conclusions of Law and Determinations” in Section V of the Order (“Conclusions
of Law”), International Paper hereby notifies EPA pursuant to Paragraph 57 of the Order of its
intent to comply with the Order.

International Paper’s Reservations of Rights and
Statement of Sufficient Cause Defenses

International Paper objects to the Order on the grounds it is contrary to law, arbitrary and
capricious, deprives International Paper of its due process rights, and is not factually supportable.
In this Response, International Paper has made a good faith effort to identify and present
sufficient cause defenses, but it objects to the requirement that it identify in this Response all of
its sufficient cause defenses. International Paper therefore reserves it right to assert or raise
additional sufficient cause defenses and to rely on facts in support of such defenses, whether or
not such facts exist as of the Effective Date.

In providing its intent to perform the Order, on the terms and subject to the qualifications
set forth above, International Paper reserves its rights pursuant to Section 106(b)(2)(C), (D) and
(E) of the Comprehensive Environmental Response, Compensation and Liability Act of 1980, 42
U.S.C. § 9601 et seq. (“CERCLA”): (1) to petition EPA for reimbursement from the Hazardous
Substance Superfund (“Fund”) of costs incurred pursuant to the Order, together with interest;
and (2) to the extent EPA fails or refuses to grant all or part of the petition, to file an action
against EPA in federal court seeking reimbursement from the Fund.

International Paper also asserts as a basis for its Sufficient Cause Defenses as to the Order
and otherwise reserves and is not waiving, any of its objections, rights and defenses with respect
to the remedy selected by EPA in its October 11, 2017 Record of Decision (“ROD”) for the San
Jacinto River Waste Pits Superfund Site (“Site”), including that EPA’s determinations and
actions as reflected in the ROD do not comply with CERCLA and the National Contingency
Plan, 40 C.F.R. § 300, ef seq. and were arbitrary, capricious and otherwise not in accordance with
law or factually supportable. In that regard, International Paper incorporates by reference the
comments submitted to EPA on behalf of International Paper as part of the remedy selection
process, including without limitation, those set forth in its comments on EPA’s Proposed
Remedial Action Plan (“PRAP”) for the Site submitted January 12, 2017 (titled “Comments of
International Paper Company and McGinnes Industrial Maintenance Corporation on U.S.
Environmental Protection Agency Region 6 Proposed Remedial Action Plan,” together with
Appendices A to J to such comments) and supplemental comments submitted October 6, 2017
(by letter dated October 6, 2017 from John F. Cermak, Jr. to EPA, enclosing two technical
reports and two memoranda).

I EPA lacks the authority to compel International Paper to “irrevocably” commit to
perform the Order.

The Order states that International Paper’s intent to comply must be “irrevocable.”
Order, § 57. It further provides that International Paper’s failure to provide such a notice of
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intent within the required time period “shall, as of the Effective Date, be treated as a violation
of this Order .. ..” Id. at 9 58.

Section 106 of CERCLA, 42 U.S.C. § 9606 (“Section 106”) does not contain any
requirement that the recipient of a unilateral administrative order “irrevocably” commit to
perform the order. EPA therefore lacks the authority to require that International Paper’s
notice of intent to comply with the Order be irrevocable. Given that, EPA has no basis to treat
a response to the Order that is not “irrevocable” to be a violation of the Order.

II. Even if EPA had the authority to require that International Paper’s notice of
intent to comply with the Order be “irrevocable” (which as set forth above, it
cannot), any such requirement with respect to the Order would be arbitrary,
capricious and deprive International Paper of its due process rights.

As set forth above, EPA does not have the authority to require that International Paper’s
notice of intent to comply with the Order be “irrevocable.” Even if it did have such authority,
any such requirement with respect to the Order would be arbitrary, capricious and deprive
International Paper of its due process rights. International Paper lacks any means of
determining at this time the full scope and nature of the obligations which EPA may seek to
impose on it under the Order. The scope of those obligations will be defined in part by the
requirements EPA seeks to impose in connection with its review and approval of deliverables
pursuant to the SOW. See Order, § 62 (Respondent is to “perform ... operate, maintain and
monitor the effectiveness of the [Final Southern Impoundment RD] and... support EPA’s
periodic review efforts; all in accordance with . . . all EPA-approved, conditionally approved,
or modified deliverables as required by the SOW.” (emphasis added). In addition, the Order
seeks to impose on International Paper long-term and undefined obligations to “operate,
maintain and monitor the effectiveness of” the Final Southern Impoundment RD and to
“support EPA’s periodic review efforts.” /d.

III. CERCLA does not authorize EPA to require the recipient of a Section 106 order
to describe its sufficient cause defenses or to limit those defenses to facts that
exist as of the Effective Date.

International Paper objects to the requirement in Paragraph 58 of the Order that it
identify in this Response all of its sufficient cause defenses. First, CERCLA does not
authorize EPA to require a respondent named in a unilateral administrative order issued pursuant
to Section 106 to describe its “sufficient cause” defenses. Second, CERCLA does not limit a
respondent’s “sufficient cause defenses” to facts that exist as of the “effective date” of an order
issued pursuant to Section 106. As such, and as set forth above, International Paper reserves the
right to amend this Response and to assert or raise any “sufficient cause” defense. It also
reserves the right to rely on any facts in support of its “sufficient cause” defenses, whether or not
included or referred to in this Response or whether or not such facts exist as of the Effective
Date.



IV.  Respondent does not admit (and for the most part disputes) the Findings and the
Conclusions of Law, which are not supported by the Findings.

International Paper does not admit the Findings contained in the Order, and disputes many
of them. Many of the Findings are one-sided, lack evidentiary support or do not fairly describe
events or information. The Findings contain a number of purported “findings” regarding (a) the
alleged liability of International Paper with respect to the Site and specifically the Southern
Impoundment (as defined by EPA), (b) the remedy selected for the Site, and specifically the
Southern Impoundment, and (c) the source of and impacts from dioxins, to which International
Paper objects. In particular, International Paper objects to those findings on which EPA relies as
the basis of its Conclusion of Law in Paragraph 52 of the Order that conditions in the Southern
Impoundment constitute a “threat to public health or welfare or the environment” or may
constitute an “imminent and substantial endangerment to the public health or welfare or the
environment.”

International Paper objects to the Conclusions in Paragraph 52 of the Order on the basis
that they are neither supported by or justified by the Findings or consistent with appliable law.
In particular, International Paper objects to EPA’s conclusion in Paragraph 52(c) that it is a
liable party under CERCLA with respect to the Site and the Southern Impoundment, in 52(f)
that “conditions at the Southern Impoundment constitute a threat to public health or welfare or
the environment,” . . based on the referenced factors in the ROD, or in 52(h), that “[t]he
conditions described in 99 14-24 and 28-41 of the Findings of Fact . . may constitute an
imminent and substantial endangerment to the public health or welfare or the environment
because of an actual or threatened release of a hazardous substance from the . . . Southern
Impoundment, within the meaning of Section 106(a) of CERCLA, 42 U.S.C. § 9606(a).”

V. EPA acted arbitrarily and capriciously in deciding to issue the Order solely to
International Paper and not to name other potentially responsible parties (“PRPs”)
in the Order.

EPA issued the Order only to International Paper. It did not name McGinnes Industrial
Maintenance Corporation (“MIMC”), which has previously been determined by EPA to be a
responsible party under CERCLA with respect to the Southern Impoundment. It also did not name
Musgrove Towing Services, Inc. (“Musgrove Towing”), which owns real property that comprises
much of the area referred to in the Order as the Southern Impoundment. In failing to include these
other PRPs in the Order, EPA acted arbitrarily, capriciously and contrary to law and in a manner
that is not in accord with its own policies and guidance.

In the case of MIMC, EPA’s decision not to include MIMC in the Order in effect has let it
“off the hook,” even though EPA has previously concluded that it is a responsible party with
respect to the Southern Impoundment. International Paper cooperated by performing work in the
Southern Impoundment that EPA had ordered both it and MIMC to perform (under its November
2009 Unilateral Administrative Order requiring that MIMC and International Paper conduct a
remedial investigation and feasibility study for the Site). It also performed the work that resulted in
EPA approval of the Final Southern Impoundment RD; that work was performed under the April
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2018 Administrative Order on Consent for Remedial Design (referenced in Paragraph 5 of the
Order) to which both International Paper and MIMC are parties.

Consistent with its enforcement policies, EPA should not have punished a cooperating party
(International Paper) by inexplicably failing to name MIMC in the Order, a party that openly defied
EPA’s orders to perform the RI/FS and the RD for the Final Southern Impoundment. It is
International Paper, the cooperating party, that now alone is responsible to implement the Final
Southern Impoundment RD and alone faces liability for civil penalties and treble damages under
the Order. The basis on which EPA could have and should have named MIMC in the Order was
set forth in a letter dated July 6, 2021, a copy of which is attached as Exhibit 1 to this Response
and incorporated by reference in this Response.

EPA has no rational or supportable basis for declining to name MIMC in the Order, and
in letting MIMC “off the hook,” acted in a manner contrary to the goals and objectives of
CERCLA.

Musgrove Towing owns the real property on which of the Southern Impoundment is
located (“Musgrove Property”). The implementation of the Final Southern Impoundment RD will
require both access and the imposition of environmental restrictions and other proprietary controls
on the Musgrove Property. In addition, the investigative activities undertaken by International
Paper identified a variety of materials on the Musgrove Property that were apparently disposed of
on the Musgrove Property long after any paper mill waste associated with a predecessor to
International Paper was placed there, and EPA has made a finding to that effect in Paragraph 10 of
the Order. EPA has named Musgrove Towing as a PRP and should have also named it in the
Order. EPA apparently did not name Musgrove Towing in the Order because it is engaged in
discussions with Musgrove Towing regarding an ability to pay (“ATP”) settlement. But EPA’s
guidance on ATP settlements is clear that a PRP seeking such a settlement is not relieved of its
other obligations such as access. See Memorandum on General Policy on Superfund Ability to Pay
Determinations (September 30, 1997) at 2-3.

In this situation, Musgrove Towing’s obligations also extend to the obligation to consent to
the imposition of applicable land use and other restrictions and proprietary controls on the
Musgrove Property and to carry out obligations related to maintaining and monitoring their
effectiveness. EPA has not only not named Musgrove Towing in the Order, but in requiring that
International Paper “monitor, maintain, enforce and annually report on all Proprietary Controls
required under this Order” (Order, § 67.¢) has effectively and improperly sought to transfer to
International Paper obligations that rest with Musgrove Towing.

VI.  The Order is procedurally and legally defective in failing to provide
International Paper an opportunity for pre-enforcement review.

The Order is procedurally defective and unenforceable in failing to afford International
Paper an opportunity for pre-enforcement review. See Order at § 95 (“No action or decision by
EPA pursuant to this Order shall give rise to any right to judicial review, except as set forth in
Section 113(h) of CERCLA, 42 U.S.C. § 9613(h)”).



International Paper cannot refuse to comply with the Order without exposing itself to
significant daily civil penalties as well as treble damages. The Order therefore places
International Paper is a situation in which it may conclude that it has little alternative but to
comply. The coercive nature of the Order, coupled with the lack of pre-enforcement review,
constitutes a violation of International Paper’s constitutional right to due process.

In addition, any right to review that International Paper may have under Section 113(h) of
CERCLA is illusory. Section 113(h)(3) allows a party that performs a Section 106 order to file
a petition for reimbursement from the Fund to recover costs it incurred to perform the order.
The right to recovery under Section 113(h), however, is narrowly circumscribed and is not the
equivalent, from the perspective of due process, of pre-enforcement review. A petition under
Section 113(h)(3) also cannot be brought until “after completion of the required action.” The
determination as to whether the “required action” is complete is one that rests in EPA’s
discretion. The Order requires International Paper not only to perform the Final Southern
Impoundment RD but also to “operate, maintain and monitor” its effectiveness and to “support
EPA’s periodic review efforts.” Order, § 62. The “required actions” under the Order therefore
may not be “complete” for potentially decades, which effectively renders meaningless even the
limited right to review available under Section 113(h)(3).

VII. The Order is arbitrary, capricious and contrary to law to the extent it
seeks to impose responsibility on International Paper for conditions
which are the result of the acts or omissions of third parties.

International Paper objects to the Order as arbitrary, capricious and contrary to law, insofar
as it seeks to impose on it any obligations which are not the legal responsibility of International
Paper and are the result of acts or omissions of others. These others include, without limitation,
MIMC, Musgrove Towing (particularly with respect to other waste), and Southwest Shipyards,
Inc., which was identified in the ROD (at p. 8) as having conducted operations in a portion of the
area comprising the Southern Impoundment.

To the extent that the Order imposes liability on International Paper to address
conditions that are the result of acts and omissions or releases associated with the activities of a
third party, it is without adequate legal basis and is improper. Moreover, this imposition of
liability on that basis is contrary to, and deprives International Paper of the benefit of, the third
party defense under Section 107(b)(3) of CERCLA.

VIII. International Paper objects to the Order to the extent it compels it to
perform work inconsistent with or which enlarges the scope of the Final
Southern Impoundment RD.

International Paper’s intent to comply under the Order, as set forth in this Response, is
based on the scope of the required work being defined by the Final Southern Impoundment RD.
International Paper objects to the Order as arbitrary, capricious, and contrary to law, to the extent
that EPA seeks to compel it to perform work that is inconsistent with or enlarges the scope of the
Final Southern Impoundment RD.



The “Scope of the Remedy,” as set forth in Paragraph 1.3 of the SOW, references and
incorporates the Final Southern Impoundment RD. It also, however, describes certain
elements of the ROD that EPA, in its directives to International Paper in the development of
the Final Southern Impoundment RD, has interpreted. In that regard, the Final Southern
Impoundment RD provides for the use of a depth-weighted average (“DWA”) concentration of
dioxins to define the areas to be excavated (to the ten-foot depth referenced in the ROD) to
meet the cleanup level of 240 nanograms per kilograms. See Southern Impoundment RD, ¢
1.1. It also defines the boundaries of the areas to be excavated (and to be investigated during
sampling performed as part of the RD) as not extending beyond the boundary of the New Lost
River property and beyond the boundary of Market Street. See Final Southern Impoundment
RD, 95.1.4. With respect to Applicable or Relevant and Appropriate Requirement (“ARAR”)
for Texas Surface Water Quality Standards (“TSWQS”), and based on EPA’s assessment of
available analytical methods for detecting dioxins in waste water, the Final Southern
Impoundment RD determined that no analytical methods existed to demonstrate that there had
been “no discharges” exceeding the TSWQS, and directed that compliance with the TSWQS
would be determined using the minimum level of the EPA-approved method. See Final
Southern Impoundment RD, 95.5.1.4.

IX. International Paper is not liable under the Order with respect to any
federally permitted releases or any releases authorized or permitted
pursuant to state law.

To the extent International Paper is liable for any release or threatened release of
hazardous substances at the Southern Impoundment, which International Paper denies, it is not
liable for any release or threatened release that constituted a federally permitted release as
defined in Section 106(j) of CERCLA, 42 U.S.C. § 9607(j). Similarly, it has no liability to the
extent any such release or threatened release constitutes a release authorized by statute,
ordinance, regulation, or rule of a state, regional or local agency or government, or by a permit,
license or similar authorization from such an agency.

International Paper therefore objects to being required to perform any work to
implement the Final Southern Impoundment RD or other work under the Order with respect to
any federally permitted release or any releases authorized or permitted by state law.

X. International Paper is not liable under the Order for actions taken pursuant
to local, state, or federal authority.

In undertaking to perform the Order, International Paper is not liable for any acts or
omissions undertaken by or at the direction or sufferance of local, state or federal authorities,
including, without limitation, any acts or omissions that occur in accordance with permits,
regulations, ordinances, statutes, and laws applicable at the time of the acts or omissions at
issue. In performing the Order, International Paper will be acting at the direction of EPA to
implement the Final Southern Impoundment RD, which is based on the “excavation” remedy
for the Southern Impoundment that was selected by EPA in the ROD.



International Paper objected to the selected Southern Impoundment remedy as being
unnecessary and urged EPA to select an alternative remedy which would have left impacted
soils in place and would not have required the treatment and discharge of waste water. It may
not be possible to implement EPA’s selected remedy for the Southern Impoundment — which
requires the treatment and discharge of waste water — without discharging waste water
containing constituents at levels that may exceed applicable standards under the TSWQS and
other state, local and federal laws and regulations. As acknowledged by EPA in defining
ARARs applicable to the Final Southern Impoundment RD, it was setting a compliance
standard with respect to the applicable TSWQS that reflects the available analytical methods. It
also may not be possible to operate the waste water treatment system for the Southern
Impoundment remedy so that no “releases” ever occur.

As a result of the above, any surface water “releases” which may occur in implementing
the Final Southern Impoundment RD will be entirely EPA’s responsibility.

XI.  EPA lacks any legal basis to order Respondent to pay response costs or interest on
such costs.

The Order provides that International Paper is obligated to pay EPA “all Response Costs
incurred by the United States regarding this Order,” together with interest from the date a demand
for payment is made. Order, 9 82 and 83. EPA is not authorized by Section 106, or any other
law, to impose on International Paper the obligation to pay EPA’s response costs or any obligation
to pay interest on such response costs running from the date of a demand for payment by EPA.

In addition, Paragraph 83 of the Order provides that the accrual of interest is in addition to
“such other remedies or sanctions available to EPA by virtue of Respondent’s failure to make
timely payments under this Section.” EPA lacks the authority to order International Paper to pay
response costs. It therefore has no enforceable “remedies or sanctions” available to it by virtue of
any “failure to make timely payments” of its response costs or accrued interest on such response
costs.

XII. EPA has no legal basis to order Respondent to “demonstrate financial assurance.”

The Order requires International Paper to “secure financial assurance, initially in the
amount of $9,932,000 (‘Estimated Cost of Work”).” Order, § 70. EPA is not authorized by
Section 106 or other law to require International Paper to provide financial assurance, whether in
the amount of the Estimated Cost of Work or in any other amount.

XIII. There is no legal basis for EPA to order Respondents to provide insurance.

Paragraph 79 of the Order requires that International Paper provide insurance, including
naming the United States as an additional insured, with “respect to all liability arising out of the
activities performed by or on behalf of Respondents pursuant to this Order.” This insurance is to
protect the interests of the United States, which is to be named as an additional insured, and is
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required to meet certain requirements that are not commercially reasonable. EPA lacks the
authority under Section 106 or any other law to require International Paper to provide insurance
and to do so on the terms set forth in the Order.

XIV. The Order violates International Paper’s due process rights, and is arbitrary,
capricious and contrary to law, to the extent that the Order, and EPA in
implementing the Order, imposes deadlines on it that cannot reasonably be
met.

International Paper objects to the extent that the Order, or EPA in implementing the Order,
imposes deadlines on it that cannot reasonably be met, as violations of its due process rights and as
arbitrary, capricious and contrary to law. Certain such deadlines apparent on the face of the
Order were identified during the Conference and addressed in the Written Comments, including
the obligation to complete and report to EPA on “best efforts” to obtain access and consent to
proprietary controls within 30 days from the Effective Date (Order, 9 68) and to make other
submissions related to proprietary controls, the first of which is due 120 days from the Effective
Date, before the scope of the necessary controls and subject properties will have been identified
(Order, 4 67). EPA’s August 31 Letter dismisses the good faith concerns raised by International
Paper, at the Conference and in its Written Comments, regarding the timing of such deadlines,
leaving International Paper to seek any necessary relief from those deadlines through requests to
EPA to modify the Order based on “new information.” August 31 Letter at 4-5.

The August 31 Letter also summarily dismissed concerns noted at the Conference about
whether the “construction” phase of the remedial action could begin by November 2022 and its
ability to submit more than a preliminary schedule for the remedial action in the Remedial Action
Work Plan (“RAWP”)! and states that EPA “expects” that the pre-construction sampling,
completion of which will directly impact the timing for initiation of the construction phase, will
begin in November 2021. August 31 Letter at 4. That “expectation” on the part of EPA may or
may not be realistic given the deadlines set in the Order for the submission of a work plan for the
pre-construction sampling (due as part of the Remedial Action Work Plan) and because it depends
on the timing of EPA’s final approval of the work plan. The position of EPA on these issues
related to the schedule serve to underscore International Paper’s concern and objection to deadlines
being imposed on it by EPA under the Order that cannot reasonably be met.

XV. International Paper objects to the Order as arbitrary, capricious and contrary
to law, to the extent it seeks to impose compliance obligations on it that are
more appropriately the responsibility of Musgrove Towing or other property
owners within the Southern Impoundment and are unlimited in scope and time.

In the case of the Order, it requires International Paper not only to perform the Final
Southern Impoundment RD but also to “operate, maintain and monitor” its effectiveness and to
“support EPA’s periodic review efforts.” Order, 4 62. These obligations are effectively unlimited
in time and undefined in scope, and therefore impose obligations on International Paper which are

! EPA makes statements in the August 31 Letter regarding timing related to certain tasks required by the Order that
International Paper anticipates addressing as part of the proposed schedule to be included in the RAWP.

-9-



so overbroad and open-ended as to render the Order arbitrary, capricious and contrary to law. With
respect to the Five Year Review process, EPA lacks the authority to compel International Paper to
“support EPA’s periodic review efforts.”

Specifically with respect to “Proprietary Controls,” the Order imposes on International
Paper the obligation to “monitor, maintain, enforce and annually report on all Proprietary Controls
required under this Order.” Order, 9 67.e. Separately, the SOW describes the “Scope of the
Remedy” as requiring non-disturbance of areas with the Southern Impoundment. SOW, q 1.3.
Any such obligations rest with and should be imposed by EPA on property owners that are subject
to the Proprietary Controls, and not on International Paper. That is particularly the case with
Musgrove Towing, given its status as a PRP.

XVI. The Order’s attempt to require International Paper to perform additional
work at the Site is unlawful and renders the Order unenforceable.

Paragraph 61.a.(2) of the Order provides that EPA’s Project Coordinator has the “authority
to . . . direct any necessary response action when he or she determines that conditions at the Site
constitute an emergency or may present an immediate threat to public health or welfare or the
environment due to a release or threatened release of Waste Material.” (emphasis added). This
provision is not limited to the Southern Impoundment, and even to the extent that it is,
International Paper cannot be ordered to perform any additional work under this or any other
provision of the Order to the extent that any such additional work is not consistent with CERCLA,
the National Contingency Plan or the Final Southern Impoundment RD. Any attempt by EPA to
expand the scope of the work required under the Order would be arbitrary and capricious and
would violate International Paper’s due process rights.

Any effort to impose on International Paper the obligation to perform additional work is
also objectionable to the extent that EPA does not also impose those same obligations on MIMC
and other PRPs. Even if and also because imposing any such obligation on International Paper
under the Order would subject it, but not MIMC and others, to civil penalties and treble damages.

XVII. International Paper objects to the Order to the extent International Paper does
not have, and cannot reasonably obtain, access to locations or consents that are
necessary to implement the Order.

International Paper objects to any work required to be performed under the Order to the
extent it requires access or other consents of third parties which it cannot reasonably obtain. If
EPA is unable to provide such access or consents, International Paper may be in a position in
which it may not be able to meet specific obligations imposed by the Order. With respect to
necessary access, the Order requires that any access agreements include various provisions,
together with a commitment on the part of the party providing access not to use his, her or its
property “in any manner that EPA determines will pose an unacceptable risk to human health or the
environment due to exposure to Waste Material or interfere with, or adversely affect the
implementation, integrity or protectiveness of the Remedial Action, including the restrictions listed
in 9 66.b (Land, Water or Other Resource Use Restrictions).” Order, 9§ 66. These provisions could
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be obstacles to International Paper’s ability to obtain the necessary access rights. Similar concerns
exist with respect to the nature and scope of the “Proprietary Controls” required by the Order.

XVIIL The Order is void for vagueness.

International Paper objects to the Order to the extent that it contains provisions that are
subject to multiple interpretations and are therefore vague, ambiguous, and unenforceable. This
includes the definition of terms contained in Paragraph 7 of the Order, as well the inconsistent use
and definition of terms elsewhere in the Order.

XIX. The Order is arbitrary, capricious and contrary to law because it does not contain a
Jforce majeure clause.

The Order does not include a force majeure clause that would relieve International Paper
from complying with the Order as a result of events that are beyond its control. Paragraph 80 of
the Order provides that International Paper can under certain circumstances seek relief from
deadlines and requirements under the Order, but any such relief is at the discretion of EPA and is
limited in its scope. In the absence of a force majeure clause, International Paper is
potentially subject to daily civil penalties and treble damage if it is delayed or unable to perform
the Order due to circumstances beyond its control (including those related to required access).
International Paper reserves the right to raise and rely on force majeure events that arise in
carrying out the activities under the Order as justification for its inability to perform obligations
under the Order.

XX. The Order was not issued by an official authorized by law to issue an order
under Section 106.

The Order was issued by Wren Stegner, as the Director of the Superfund and Emergency
Response Division, Region 6. Mr. Stegner is not an official who is authorized by law to issue a
unilateral administrative order under Section 106. The Order therefore is legally invalid.

Section 106(a) vests the President of the United States with the authority to issue
administrative orders under that section. Pursuant to Executive Order 12580, former President
Reagan delegated his authority to the EPA Administrator. Executive Order No. 12580, A4(d)(1),
52 Fed. Reg., 2923 (January 23, 1987). The EPA Administrator then purportedly redelegated this
authority to the Regional Administrators. EPA Delegation Order No. 14-14-B (September 13,
1987). Executive Order 12580, however, limits the redelegation authority of the EPA
Administrator by providing that such functions vested in the President by the Act which have been
delegated or assigned by this Order may be redelegated to the head of any Executive department
agency with his consent. Executive Order No. 12580, A11(g), 52 Fed. Reg. 2923 (January 23,
1987), as amended. EPA’s Regions are clearly neither Executive departments nor Executive
agencies. Thus, the purported redelegation from the EPA Administrator to the Regional
Administrators was not authorized by Executive Order 12580.

A Regional Administrator’s lack of authority to issue Section 106 orders was recognized
in Industrial Park Devel. Co. v. EPA, 604 F. Supp. 1136 (E.D. Pa. 1985). In Industrial Park, the
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plaintiff, Industrial Park Development Company (“IPDC”), sought a preliminary injunction to
block EPA access to IPDC’s property. EPA had previously issued a unilateral Section 106 order
to IPDC and alleged that pursuant to that order it had, inter alia, the right to access the property.
Id. at 1142. IPDC contested the validity of the Section 106 order, arguing that the Regional
Administrator lacked the legal authority to issue such an order. The court noted that “[a]ccording
to the December 12, 1984 Section 106 Order, authority under CERCLA was redelegated to the
Regional Administrator, but this court has reservations about the legitimacy of this further
delegation.” Id. Although the court ultimately denied injunctive relief because IPDC failed to
establish an irreparable harm required for injunctive relief, the court held that based on the
IPDC’s legal authority argument, IPDC had made a “strong demonstration of its success on the
merits.” Id. at 1144.

The Order was not issued by the Regional Administrator, but by the Director of the
Superfund and Emergency Response Division in Region 6, to whom EPA asserts that the
Regional Administrator’s authority was further delegated “by Delegation Nos. R6-14-14A and
R6 14-14B and the Region 6 Realignment: General Redelegation.” Order, q 1. The Regional
Administrator lacked the authority to make this redelegation, and the Order, therefore, is void ab
initio.
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CERMAK & INGLIN, LLP

12121 Wilshire Blvd.
[— Suite 322

CERMAK & INGLIN, LLP Los Angeles, CA 90025

L I I Sonja A. Inglin

direct dial: 424.465.1532
singlin@cermaklegal.com

July 6, 2021

BY EMAIL

Anne Foster

U.S. EPA, Region 6
1201 Elm Street

Suite 500

Mail Code: ORCDS
Dallas, TX 75270-210

Re: San Jacinto River Waste Pits Superfund Site (“Site”)

Dear Anne:

This letter addresses why the United States Environmental Protection Agency (“EPA”), in
any unilateral administrative order (“UAQO”) it issues with respect to the Southern Impoundment
Remedial Action (“RA”), should name McGinnes Industrial Maintenance Corporation
(“MIMC”). 1

As you know, all of the work to date related to the Southern Impoundment has been
performed solely by International Paper. That work has been performed under the November
2009 UAO with respect to the remedial investigation and feasibility study for the Site (“2009
RI/FS UAO”) and under the April 2018 Administrative Order on Consent for Remedial Design.

In 2010, when EPA first required that work under the 2009 AOC RI/FS include an
investigation of the Southern Impoundment, MIMC argued that it had no responsibility for the
Southern Impoundment and could not be required to perform that work. In July 2010, there was
an exchange of emails between MIMC’s counsel and EPA Regional Counsel Barbara Nann
about MIMC’s connection to the Southern Impoundment. A copy of those emails is attached as
Exhibit 1. In her July 8, 2010 email, Ms. Nann rejected MIMC’s position, noting that “[a]t this
point, EPA has 7 documents showing a link between MIMC and the pits south of 1-10, many of
them from MIMC's business records.” MIMC’s counsel subsequently submitted to the EPA
Remedial Project Manager and Ms. Nann, a letter dated September 10, 2010, summarizing the

! There are others associated with the Southern Impoundment that should also be named in any UAO with
respect to the Southern Impoundment RA, in particular, Musgrove Towing Service, Inc. This letter, however,
focuses on the need to name MIMC in any such UAO.

12121 Wilshire Boulevard | Suite 322 | Los Angeles, CA 90025
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reasons why MIMC did not regard itself to have any responsibility for the Southern
Impoundment. A copy of that letter is attached as Exhibit 2. Ms. Nann responded to MIMC’s
September 10, 2010 letter in a letter dated October 8, 2010, again rejecting MIMC’s position. A
copy of that letter is attached as Exhibit 3.

MIMC subsequently declined to participate in any investigative activities in the Southern
Impoundment in a letter to EPA dated October 21, 2010, a copy of which is attached as
Exhibit 4. International Paper then performed the RI/FS for the Southern Impoundment, albeit
on the basis that MIMC was also obligated to perform that work. It has also completed the
remedial design for the Southern Impoundment under the April 2018 AOC referenced above.

MIMC'’s contention is that the area south of Interstate 10 (the location of the Southern
Impoundment) was used for the disposal of paper mill waste for several months in 1965 by a
different contractor, Ole Peterson Construction Company (“Ole Peterson”), and that MIMC, after
it entered into an assignment dated September 14, 1965 of the contract between Champion
Papers, Inc. (“Champion”) and Ole Peterson (“Assignment’), was only involved in the disposal
of waste in a different location (the Northern Impoundment). MIMC asserted in its October 21,
2010 letter that Ole Peterson was “wholly unrelated to MIMC,” that operations in the Southern
Impoundment “were unrelated to the operations of MIMC in the [Northern Impoundment],” and
that the only commonality between the Southern Impoundment and the Northern Impoundment
was that Champion waste was disposed of in both locations. Exhibit 4 at pp. 3 and 4.

These statements are wholly at odds with the documentary record and a sworn statement
taken by EPA in 2008 from one of MIMC’s original incorporators, George Lowery.>? MIMC’s
claims that it had no involvement with activities in the Southern Impoundment and that its
activities were “wholly unrelated” to the Southern Impoundment do not survive scrutiny, for the
reasons that include those set forth below.

e Disposal activities in the Southern Impoundment by Ole Peterson apparently began in
about June 1965. Ole Peterson had entered into an April 29, 1965 contract with
Champion to dispose of certain waste from Champion’s Pasadena Texas mill
(“Champion-Ole Peterson Contract”). A copy of the Champion-Ole Peterson Contract is
attached as Exhibit 5.

e Even as Ole Peterson began disposing of the waste in the Southern Impoundment, it was
recognized that a larger additional disposal location would quickly be required. As of
June 1965, efforts were ongoing to secure an additional disposal location, focusing on
the property that now comprises the Northern Impoundment. Those efforts included
obtaining approval from the Harris County Department of Health to dispose of the waste
material in that location, and resulted in the Health Department’s issuance of a June 11,
1965 letter approving that location as a disposal site. That letter is attached as Exhibit 6.

2 The statement is attached as Exhibit 10.
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e MIMC was not incorporated until August 31, 1965, as reflected in its Articles of
Incorporation attached as Exhibit 7.> But it is clear that Lawrence and Virgil McGinnis,
who were incorporators, shareholders and also officers of MIMC, were involved in the
project by early August and well before MIMC was incorporated.

O

In early August 1965, Virgil McGinnes acquired the Northern Impoundment
property that would be needed to continue the disposal activities under the
Champion-Ole Peterson Contract. The deed for the property, a copy of which is
attached as Exhibit 8, was signed on August 3, 1965 by M. Michael Gordon and
Frank F. Spata, who had owned the property since 1943. The deed was
subsequently recorded on August 18, 1965.

As reflected in that deed, Virgil McGinnes acquired title to the property as
“Virgil McGinnes, Trustee,” presumably anticipating the formation of MIMC and
its assumption of the Champion-Ole Peterson Contract.

During August 1965, Ole Peterson encountered financial difficulties that on
August 18, 1965, resulted a federal tax lien against it. A copy of the tax lien,
which was served on Champion, is attached as Exhibit 9.

One of the initial directors and incorporators of MIMC, George Lowery, gave a
2008 sworn statement to EPA (“Statement”), a copy of which is attached as
Exhibit 10.* Mr. Lowery noted that Virgil McGinnes, recognizing the
opportunity associated with the contract with Champion, had started supplying
Ole Peterson with funds during the summer in an effort to in effect “keep the
contract alive” long enough to transfer the contract to MIMC. See, e.g., Statement
at 18:15-21, 27:14-24; 37:15-3:2 and 43:14-20.

Mr. Lowery’s testimony is corroborated by a handwritten note dated August 19,
1965 from Champion’s records (PAS 009729), a copy of which is attached as
Exhibit 11. That handwritten note reflects that Ole Peterson will “get funds from
Mr. McGinnes to satisfy Ole Peterson’s tax levy.”

e On September 15, 1965, MIMC entered into an assignment of the Champion-Ole
Peterson Contract, a copy of which is attached as Exhibit 12 (“Assignment”). As the
assignee of the Champion-Ole Peterson Contract and with ownership of the Northern
Impoundment having been secured, MIMC was in a position to engage in the deposit of
waste in the Northern Impoundment over the subsequent months.

> In MIMC’s Articles of Incorporation (Exhibit 7), they are identified in Article Nine of members of MIMC’s
initial Board of Directors and in Article Ten as two of its incorporators.

4 In MIMC’s Articles of Incorporation (Exhibit 7), Mr. Lowery is identified in Article Nine of as one of the
initial members of MIMC’s Board of Directors and in Article Ten as one of its incorporators.
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MIMC also appears to have been concurrently engaged in maintaining and managing
conditions in the Southern Impoundment, including seeking regulatory approval in 1966
to discharge liquids from ponds at the Southern Impoundment. MIMC’s October 21,
2010 letter acknowledges that request on MIMC’s part. See Exhibit 4 at p. 5. The letter
then asserts that MIMC “has not found evidence that it actually conducted any discharge
or other activities at the South Impoundment,” which is irrelevant even if it were
accurate because MIMC’s other actions clearly demonstrate it was engaged in
management and control of the Southern Impoundment.

In April 1966, the Texas Department of Health (“TDH”’) conducted an investigation
related to disposal activities that was documented in a memorandum dated May 6, 1966,
a copy of which is attached as Exhibit 13 (“TDH Memorandum”). This inspection
occurred at a time when MIMC was seeking regulatory approval for yet another disposal
site, located in Galveston County, and demonstrating to the applicable regulatory
authorities that existing disposal sites were being appropriately managed and maintained
was critical to obtaining that approval.

The TDH investigation included a site visit on April 22, 1966, with three representatives
of MIMC (including Virgil McGinnes) in attendance. The site visit included inspection
of the ponds in the Southern Impoundment. As documented in the TDH Memorandum:

o The ponds in the Southern Impoundment were inspected and were observed to
contain water that was three to five feet deep.

o A MIMC representative present during the site visit, A. E. Kimball, had a
“minnow bucket type of container” that was submerged in the water in the
Southern Impoundment pond and had fish in it, and Mr. Kimball “reported that
they had been there for several weeks.”

o The fish that Mr. Kimball had placed in the pond were observed to be “in good
condition.”

o Water samples were collected during the site visit, including from the “old pond”
at the Southern Impoundment, which were then analyzed by TDH for pH, BOD,
and other characteristics.

TDH Memorandum (Exhibit 13) at p. 3.

On July 21, 1966, MIMC applied to the Texas Water Pollution Control District
(“TWPDC”) to discharge a combination of “stabilized waste water and rain water” from
a pond in the Southern Impoundment. MIMC'’s letter to the TWPDC is attached as
Exhibit 14. The letter stated that “a tabulation showing the characteristics of the water to
be released and a map giving the location of the pond” were attached. It also noted that
“[t]he owner of the property has requested an early return of this facility for his own use
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and we need to take advantage of the hot summer months for maximum drying of the
contents.”

In a July 29, 1966 letter to MIMC, a copy of which is attached as Exhibit 15 (“July 29,
1966 Letter”’), TWPCD authorized MIMC to discharge water from ponds within the
Southern Impoundment. The July 29, 1966 Letter stated that the TWPCD “would not
oppose” emptying of the ponds “in any reasonable manner.” It added that it was the
TWPCD’s “firm understanding” that the ponds “will not be used again for the storage of
waste material.”

On August 5, 1965, the TWPCD informed MIMC, in a telephone call with Lawrence
McGinnes, that “no further discharges should be made” from the Southern Impoundment
holding pond. This telephone conversation is documented in in a TWPCD
memorandum, a copy of which is attached as Exhibit 16. The memorandum reflects that
Mr. McGinnes stated that no discharge had been made in response to the July 29, 1966
Letter. There is no indication in the TWPCD memorandum, however, that during this
call Mr. McGinnes denied or disclaimed any MIMC connection to or involvement with
the Southern Impoundment.

The above demonstrates that MIMC has no credible basis for disclaiming any involvement
or responsibility for the Southern Impoundment and should be named in any UAO regarding the
Southern Impoundment RA. International Paper reserves the right to further supplement the
information set forth in this letter regarding MIMC'’s role at and connection with the Southern
Impoundment.

We are available to respond to any questions you may have regarding the above and the
enclosed documents.

Sincerely,

Enclosures
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From: Nann.Barbara@epamail.epa.gov

To: Axe, Al
Cc: Cermak, John F.; Inglin, Sonja A.
Subject: RE: FW: San Jacinto Document
Date: Thursday, July 8, 2010 1:26:36 PM
Attachments: ATT00001.gif

ATT00002.gif

| don't think that the agency needs to hash out whether MIMC operated the pits south of 1-10. The
documents speak for themselves. Though | would like to add that | don't think there is a disagreement
that waste stopped being placed in the southern pit in September 1965. The issue hinges on whether
there was some maintenance of the pits south of 1-10/site operations from September 1965 until August
or September 1966 by MIMC. The May 1966 TDH Memo does mention that the pits no longer took
waste but it also documents TDH discussion with MIMC regarding MIMC's request to discharge of
wastewater from the pits directly into the waterway as opposed to boating it offsite for disposal. TDH
mentioned that MIMC not Champion would have to apply for the discharge permits. The May 1965 memo
also documents the sampling of the wastewater of the 3 pits. Then 2 months later there is a document
from MIMC requesting a discharge permit from the waste pond south of 1-10 citing the sampling from the
May 1966 TDH Memo. | also wanted to correct the impression your email made that the MIMC
connection with the waste pit south of 1-10 is limited to the discharge permit request. At this point, EPA
has 7 documents showing a link between MIMC and the pits south of 1-10 many of them from MIMC's
business records. At this point there is enough information to justify looking for the pit south of 1-10. We

can discuss MIMC's relationship with the southern pit at a later date.

Barbara A. Nann

Assistant Regional Counsel
EPA Region 6 (6RC-S)
1445 Ross Avenue

Dallas, TX 75202

phone: (214) 665-2157

fax: (214) 665-6460

nann.barbara@epa.gov

RE: FW: San Jacinto Document

Axe, Al Barbara Nann 07/07/2010 10:21 AM

H

"Cermak, John F.", "Inglin, Sonja A."

Barbara,

The only information that we are aware of relative to a connection between MIMC and the pond south of
I-10 are the 3 documents that you have seen - (1) the July 21, 1966 application to discharge from the
pond; (2) TWPCD's July 29, 1966 authorization to discharge; and (3) the August 5, 1966 internal TWPCB



memorandum that | sent you yesterday.

The only other document that mentions MIMC and the pond south of I-10 is the May 1966 Texas
Department of Health memorandum which describes the southern pond as the "older site" and states on
page 2 that the "older site was used prior to McGinnes Corp. taking over the operation ....". The TDH
memo also states on page 1 that the waste disposal "operation has been carried out since approximately
1 year ago with the first operation begun in June of 1965. This work was done by Ollie Peterson
Construction Co., with the McGinnes Corp. taking over and beginning operation on September 13, 1965."
Thus, a fair reading of this TDH memo is that Ollie Peterson operated the south pond and MIMC
operated the north ponds. If the TDH had any information indicating that MIMC was involved in
operations south of I-10, the agency could have easily said so in the May 1966 report but instead, they

seemed to say just the opposite.

We are not aware of any document that states that MIMC operated a pond south of I-10. The only basis
upon which EPA could take the position that MIMC operated the southern pond is the submittal of the
July 21, 1966 one page letter to the TWPCB requesting authorization to discharge water from the pond.
The letter does not state that water had already been discharged from the pond or that MIMC was
involved in operations at the pond. The letter indicates that the owner of the property on which the pond
was located had requested MIMC to dewater the pond because the owner wanted to use the property for
some other purpose. This statement in the letter does not say anything about past operations at the site.
The most direct statement about past operations at the site is contained in the TDH report, which states
that operations south of 1-10 had ceased "prior to McGinnes Corp. taking over the operation." This
statement is further supported by (1) the statement in the July 29, 1966 TWPCB letter that "It is our firm
understanding that the pond will not be used again for the storage of waste material" and (2) the
statement in the August 5, 1966 internal TWPCB memo that water had not been discharged from the

pond south of I-10 pursuant to the July 29, 1966 authorization.

EPA's current position that the pond south of 1-10 was operated by MIMC is merely speculation. A 1966
letter requesting authorization to discharge water is not equivalent to actually carrying out any operations
at the site. MIMC was a construction contractor and there is no reason to believe that MIMC had not
simply been asked by the owner of the property south of I-10 to seek an authorization to dewater the
pond, particularly since MIMC had experience in working with the state agency. The best evidence is that
MIMC had absolutely no involvement in waste operations at the site south of I-10.

We appreciate in advance your thoughtful consideration of this matter. Please do not hesitate to call if
you have any questions. Al

Albert R. Axe, Jr.

Direct: (512) 370-2806

Fax: (512) 370-2850

profile link: http://www.winstead.com/Attorneys/aaxe

From: Nann.Barbara@epamail.epa.gov [mailto:Nann.Barbara@epamail.epa.gov]
Sent: Wednesday, July 07, 2010 7:35 AM

To: Axe, Al

Cc: 'Cermak, John F.'; 'Inglin, Sonja A.'

Subject: Re: FW: San Jacinto Document



Thanks Al for the letter. It still doesn't relieve MIMC from operations of the south pit. The 8/5/66
interoffice communication memo at the Texas Pollution Water Control Board last sentence refers that no
discharge should be made from MIMC's holding pond (pond south of 1-10). It doesn't seem to indicate
that MIMC had no control of the holding pond south of 1-10. The 7/21/66 letter that you are referring to
that you believe shows MIMC acting on behalf of the owner to discharge into the waterway in fact states
"The owner of the property has requested the early return of this facility for his own use and we need to
take advantage of the hot summer months for maximum drying of the contents." That statement indicates
that the owner of the property has not used the facility. There is no connection that the owner has
requested the discharge. The only thing that the owner has requested is the return of the use of facility
for his own use. You can infer from the letter and the statement made by Virgil McGinnes that MIMC had
some sort of right to use the facility or control of this facility in 1966 (prior to turning it back over to the
owner) otherwise they would not have the capacity to ask for authorization to discharge from the facility
(impoundment south of 1-10).

These are not the only MIMC documents which reference the southern pit. Frankly, most all MIMC
documents turned over to EPA reference this third pit. Initially when EPA reviewed the documents, EPA
was confused that the three pits mentioned in the documents were referencing 3 pits north of 1-10.
Based on aerial photos, EPA thought there are 3 pits north of 1-10. It was only after review of the
business records and the government records did it become clear that the documentation of the three pits

was for the 2 pits north of 1-10 and the 1 pit south of 1-10.

If you have any other documentation that you believe to further illuminate the issue, | encourage you to
turn over the document.

Barbara A. Nann

Assistant Regional Counsel
EPA Region 6 (6RC-S)
1445 Ross Avenue

Dallas, TX 75202

phone: (214) 665-2157

fax: (214) 665-6460

nann.barbara@epa.gov

FW: San Jacinto Document

Axe, Al Barbara Nann 07/06/2010 06:41 PM

"Cermak, John F."™, "Inglin, Sonja A."

Barbara,

In response to your email, attached please find a TWPCB interoffice memo regarding a telephone
discussion between the writer (an employee of the TWPCB) and Lawrence McGinnes during which the



writer directed him to not make any discharges from the impoundment south of I1-10 to Old River until the
matter had been discussed further with the TWPCB. In the attached memo, the writer notes that Mr.
McGinnes represented to him during the call that no discharges had been made pursuant to the
authorization granted by the TWPCB. We have found no MIMC record indicating that any discharge was
ever made to Old River from this impoundment. We have also not found any documents indicating that
this impoundment was involved in any joint operations between Champion and MIMC. In fact, the letter
submitted by MIMC requesting authorization to release water from this impoundment indicates that MIMC
had been requested to submit the application by the owner of the property on which the impoundment

was located (not Champion) because the owner wanted to return his property to another use.

Please let me know if you have any questions regarding this matter. Thanks. Al

Albert R. Axe, Jr.

Direct: (512) 370-2806

Fax: (512) 370-2850

profile link: http://www.winstead.com/Attorneys/aaxe

From: Nann.Barbara@epamail.epa.gov [mailto:Nann.Barbara@epamail.epa.gov]
Sent: Wednesday, June 30, 2010 4:08 PM

To: Axe, Al

Subject: San Jacinto Document

Al

On today's call you referenced a communication between the state of Texas to MIMC documented in a
letter regarding the discharge of wastewater from the second pond where MIMC states they had not yet
discharged the wastewater from the pond. Could you please provide me that document? | don't believe

EPA is in possession of that communication.

Thanks,
Barbara

Barbara A. Nann

Assistant Regional Counsel
EPA Region 6 (6RC-S)
1445 Ross Avenue

Dallas, TX 75202

phone: (214) 665-2157

fax: (214) 665-6460
nann.barbara@epa.gov

IRS Circular 230 Required Notice--IRS regulations require that we inform you as follows: Any U.S. federal tax advice contained in this
communication (including any attachments) is not intended to be used and cannot be used, for the purpose of (i) avoiding penalties under
the Internal Revenue Code or (ii) promoting, marketing or recommending to another party any transaction or tax-related matter(s].

Information contained in this transmission is attorney privileged and confidential. It is intended for the use of the individual or entity named
above. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination, distribution or copy of
this communication is strictly prohibited. If you have received this communication in error, please immediately notify us by telephone.



[attachment "AUSTIN_1-#602097-v1-TWPCB_Memo.PDF" deleted by Barbara Nann/R6/USEPA/US]
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WINSTEAD Austin Dallas Fort Worth Houston Sen Antonio

The Woodlands  Washington, D.C.

401 Congress Avenue 512.370.2800 orrice
Suite 2100 512.370.2850 rax
Austin, Texas 78701 winstead.com
direct dial: 512.370.2806
aaxe@winstead.com
September 10, 2010
Via Email and

Certified Mail Return Receipt Requested

Mr. Stephen Tzhone

Remedial Project Manager

U.S. Environmental Protection Agency, Region 6
Superfund Division (6SF-RA)

1445 Ross Avenue, Suite 1200

Dallas, Texas 75202-2733

Ms. Barbara A. Nann

Assistant Regional Counsel

U.S. Environmental Protection Agency, Region 6
Superfund Division (6RC-S)

1445 Ross Avenue, Suite 1200

Dallas, Texas 75202-2733

Re: San Jacinto River Waste Pits Superfund Site; Unilateral Administrative Order for
Remedial Investigation/Feasibility Study; U.S. EPA Region 6, CERCLA Docket
No. 06-03-10

Dear Ms. Narm and Mr. Tzhone:

The U.S. Environmental Protection Agency ("EPA") Region 6 has notified McGinnes
Industrial Maintenance Corporation ("MIMC") and International Paper Company, identified as
the Respondents in the above-referenced Unilateral Administrative Order ("UAQ"), that it has
information that indicates an additional impoundment is located south ofI-10. This information
indicates that the additional impoundment contains material similar to that disposed of in the two
impoundments located within the 20.6 acre tract of land north ofI-10 that is included within the
definition of "Site" in the UAO. EPA has directed the Respondents to take surface and
subsurface soil samples in and around this additional impoundment south of I-10 to determine
the nature and extent of any actual or threatened releases.

WINSTEAD PC  ATTORNEYS



Mr. Stephen Tzhone
Ms. Barbara A. Nann
September 10, 2010
Page2

MIMC denies any responsibility for the additional impoundment located south of I-10
and contends that the area south of I-10 where this impoundment may be located is a separate
"facility" or "site" under the Comprehensive Environmental Response, Compensation, and
Liability Act ("CERCLA"). Therefore, MIMC respectfully declines to participate in the
sampling activity south of I-10. As further support for MIMC's position, please consider the
following:

I) The additional impoundment located south of I-10 ("South Impoundment") is not
located on property that is contiguous to the 20.6 acre Virgil C. McGinnes, Trustee property
("McGinnes Tract") on which the waste impoundments that are the subject of the UAO and
associated RI/FS are located.

2) The South Impoundment is separated from the McGinnes Tract by property owned by
the State of Texas/Texas Department of Transportation ("TxDOT"). Recent sampling conducted
on the TxDOT right-of-way supports MIMC's contention that waste constituents from the
McGinnes Tract have not migrated from the McGinnes Tract, across the TxDOT right-of-way, to
the area south of I-10 where the South Impoundment is thought to be located. Thus, the South
Impoundment does not represent an area where waste constituents from the McGinnes Tract
have come to be located.

3) According to the May 1966 Texas Department of Health report on the waste disposal
operations of Champion Paper Company's Pasadena Paper Mill, the South Impoundment is a
separate waste disposal area (referred to in the report as the "older site") that was used for the
disposal of waste from June 1965 to September 1965. The work at the South Impoundment was
performed by the Ole Peterson Construction Company, with MIMC taking over operations on
September 13, 1965 at the "newer site" (i.e., the McGinnes Tract) located north of I-10. As
stated in the report, "the older site was used prior to McGinnes Corp. taking over the operation ..
" Available evidence indicates that waste was disposed of at the "newer site" between
September 13, 1965 and early May 1966.

4) The disposal ofwastes generated by the same company on two separate tracts ofland
does not make the two tracts part of the same "site" or "facility" under CERCLA. Ifthis were
the case, every Champion Pasadena Paper Mill waste disposal location could be considered part
of the same site. This is not consistent with CERCLA or EPA's rules and guidance adopted
pursuant to CERCLA.

5 The UAO requires the Respondents to respond to or remedy the release or
threatened release of hazardous substances, pollutants or contaminants at or from the "Site".
Since the South Impoundment is a separate disposal area, not impacted by the release or
threatened release ofhazardous substances, pollutants or contaminants from the McGinnes Tract,
MIMC maintains that the impoundment is not subject to the UAO and should not be included in
the investigation being conducted jointly by the Respondents.



Mr. Stephen Tzhone
Ms. Barbara A. Nann
September 10, 2010
Page3

Please let me know ifyou have any questions regarding this matter.

Sincerely,

Albert R. Axe, Jr.

cc: John Cermak
David Keith

Idle
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2 19 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
5 N7 REGIONG
2 M F 1445 ROSS AVENUE, SUITE 1200

, < DALLAS TX 75202-2733

"4 prote”

October §, 2010

Albert R Axe, Jr.
Winstead PC

401 Congress Avenue
Suite 1200

Austin, TX 78701

RE:  Sampling of Southern Waste Pit
Unilateral Administrative Order for Remedial Investigation and Feasibility Study
CERCLA Docket No. 06-03-10
San Jacinto River Waste Pits Superfund Site near Pasadena, Harris County, Texas

Dear Mr. Axe:

This letter is in response to your September 10, 2010, letter declining to sample in and
around an additional waste pit south of1-10 located within the Remedial Investigation and
Feasibility Study (RI/FS) Area ofConcern.

Upon review ofyour letter, EPA's order to sample the southern waste pit under the
Unilateral Administrative Order for Remedial Investigation and Feasibility Study (UAO),
CERCLA Docket No. 06-03-10 stands. The EPA does not agree with the statements stated in
your letter justifying McGinnes Industrial Maintenance Corporation's (MIMC) refusal to sample
the southern waste pit. Ifyou believe you have additional information for EPA to consider as to
why MIMC should not participate in the sampling ofthe southern waste pits, EPA is willing to
meet with you to discuss this information.

Ifyou have any questions concerning this matter, please contact me at (214) 665-2157.
Sincerely,

Barbara A. Nann
Assistant Regional Counsel

Internet Address (URL) ¢ http://www.epa.gov/region6
Recycled/Recyclable* Printed with Vegetable Oil Based Inks on 100% Recycled Paper, Process Chlorine Free
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WINSTEAD Austin  Dallas Fort Worth  Houston San Antonio The Woodlands

Washington, D.C.

401 Congress Avenue
Albert R. Axe .
direct dial: 5§12.370.2806 Suite 2100
aaxe@winstead.com Austin, Texas 78701

October 21, 2010

512.370.2800 orrice
512.370.2850 rax
winstead.com

Mr. Stephen Tzhone, Remedial Project Manager Via Certified Mail

U.S. Environmental Protection Agency, Region 6
Superfund Division (6SF-RA)

1445 Ross Avenue, Suite 1200

Dallas, Texas 75202-2733

Ms. Barbara A. Nann, Assistant Regional Counsel Via Certified Mail

U.S. Environmental Protection Agency, Region 6
Superfund Division (6RC-S)

1445 Ross Avenue, Suite 1200

Dallas, Texas 75202-2733

Re:  Response Regarding Sampling of Southern Impoundment
San Jacinto River Waste Pits Superfund Site, Harris County, Texas

Unilateral Administrative Order, CERCLA Docket No. 06-03-10 (“UAO”)

Dear Stephen and Barbara,

This letter is being submitted on behalf of McGinnes Industrial Maintenance Corporation
(“MIMC”) in response to (i) the October 8, 2010 letter from the U.S. Environmental Protection
Agency (“EPA”) to the undersigned responding to the September 10, 2010 letter written on
behalf of MIMC regarding the sampling of a waste pit south of I-10 (“South Impoundment”),
and (ii) the October 7, 2010 letter from EPA Region 6 to Dr. David Keith regarding notification
of alleged non-compliance with the above-referenced UAO. The alleged non-compliance relates
to the failure of MIMC and International Paper Company (“IP”) to incorporate comment number
four of EPA’s August 26, 2010 comments into the Remedial Investigation/Feasibility Study
(“RI/FS”) Work Plan (“WP”). EPA’s comment number four also related to the performance of

surface and subsurface sampling of the South Impoundment.
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WINSTEAD PC ATTORNEYS



Mr. Stephen Tzhone
Ms. Barbara Nann
October 21, 2010
Page 2

The UAO was sent to MIMC and IP (collectively referred to as the “Respondents”)
pursuant to a letter dated November 20, 2009 and became effective on the same date. The UAO

requires the Respondents to conduct an RI/FS for the above-referenced Site. Under Section IX
of the UAQ, the “Site” is defined as:

“the San Jacinto Waste Pits Superfund Site located in Pasadena, Harris County,
Texas, encompassing approximately 20.6 acres, partially submerged, tract of land
bounded on the south by Interstate Highway 10, on the east by the San Jacinto
River main channel, and on the north and west by shallow water off the River’s
main channel and depicted generally on the map attached as Appendix B.”

Paragraph 53 of the UAO describes the work required to be conducted by the
Respondents. Specifically, the “Remedial Investigation” and the “Feasibility Study” are defined
as follows:

The Remedial Investigation (“RI”) shall consist of collecting data to characterize
site conditions, determining the nature and extent of the contamination at or from
the Site, assessing risk to human health and the environment and conducting
treatability testing as necessary to evaluate the potential performance and cost of
the treatment technologies that are being considered. (emphasis added).

The Feasibility Study (“FS™) shall determine and evaluate (based on treatability
testing, where appropriate) alternatives for remedial action to prevent, mitigate or
otherwise respond to or remedy the release or threatened release of hazardous
substances, pollutants, or contaminants at or from the Site. (emphasis added).

Thus, the work required to be conducted by the Respondents under the UAO consists of
an investigation of the conditions at the Site, as defined in the UAO, and those areas
contaminated by hazardous substances, pollutants or contaminants from the Site.

Subject to certain defenses, Respondents notified EPA of their intent to comply with the
UAO and have proceeded in good faith to do so. The recent directive from EPA, however, to
conduct a surface and subsurface investigation of the South Impoundment is beyond the scope of
the UAO and appears to be based on a faulty legal premise.

Based on our discussions with IP representatives and IP’s October 18, 2010 letter
regarding this subject, IP has stated that it is willing to conduct the South Impoundment
investigation. This is not surprising given that (i) IP is legally responsible for the waste disposal
practices of Champion Paper Company and (ii) Champion used the South Impoundment for the
disposal of its wastes. The same clarity that exists relative to IP’s responsibility for the South
Impoundment does not exist with respect to MIMC’s involvement with this impoundment.
Therefore, as stated in MIMC’s September 10, 2010 letter, MIMC respectfully declines to
participate in this investigation. The reasons for this are more fully set out below.

AUSTIN_1\613837 v7 48434-1
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Even though MIMC will not participate in the investigation of the South Impoundment,
the language that EPA has directed the Respondents to include in the RI/FS WP pursuant to its
comment number four is being added to the WP and a revised WP is being submitted to EPA by
the Respondents’ Project Coordinator. The inclusion of this language in the WP does not
constitute an admission by MIMC that the investigation of the South Impoundment is within the
scope of the RI/FS required by the UAO. To the contrary, for the reasons stated in this letter,
MIMC continues to maintain that this investigation is not covered by the UAO and that MIMC
has no responsibility for the South Impoundment.

I. An Investigation of the South Impoundment is not covered by the UAQO.

As previously noted in various letters, phone calls, and emails between MIMC and EPA
Region 6, MIMC asserts that the South Impoundment is separate from and unrelated to the
“Site,” as defined in the UAO. The definition of “Site” is contained in Section IX of the UAO
and is set out above. This definition provides that the Site is bounded on the South by I-10.
Paragraph 7 of the UAO further provides that the Site includes the 20 acre tract of land located
north of I-10 (referred to herein as the “Tract”) where certain hazardous substances were
disposed of, “as well as wherever those hazardous substances have been deposited, placed, or
otherwise come to be located.” This definition is consistent with the scope of the Remedial
Investigation and the Feasibility Study described in Paragraph 53 of the UAO (as set out above),
both of which require the Respondents to address “contamination” or “hazardous substances,
pollutants or contaminants” at or from the Site.

In previous correspondence, MIMC has noted that no evidence currently exists
demonstrating that the hazardous substances from the Tract have been “deposited, placed, or
otherwise come to be located” at the South Impoundment. To the contrary, the sampling data
resulting from the soil sampling conducted by the Respondents on the Texas Department of
Transportation (“TxDOT”) right of way (“ROW?”) that separates the Tract from the area south of
1-10 where the South Impoundment is located, tend to show that the wastes from the Tract have
not impacted the area where the South Impoundment appears to be located. (These data are
discussed in more detail below.)

Additionally, the May 1966 Texas Department of Health report (the “TDH Report™)
regarding the waste disposal operations of Champion Paper Company’s Pasadena Paper Mill
suggests that wastes that may be found at the South Impoundment, if any, would be the result of
waste disposal operations conducted by Champion Paper Company and the Ole Peterson
Construction Company (“Ole Peterson™). Ole Peterson is wholly unrelated to MIMC, and the
operations by Champion and Ole Peterson south of I-10 were unrelated to the operations of
MIMC at the Tract, which is the subject of the UAO and RI/FS. As stated in the TDH Report:
“The older site [referring to the South Impoundment] was used prior to McGinnes Corp taking
over the operation and appears to consist of a pond covering between 15 and 20 acres. The new
(and present) site [referring to the Tract] consists of an estimated 20+ acres, of which slightly
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less than 15 are being used. This area contains two ponds.” TDH Report at page 2. A copy of
the TDH Report is attached hereto as Exhibit 1 and incorporated herein by reference.

In addition to the express language of the UAO itself, recent case law suggests that it is
appropriate to consider two separate tracts of property as separate “facilities” under CERCLA
where the properties have different owners and are reasonably or naturally divided into multiple
parts or functional units. In U.S. v. Washington State Department of Transportation, WL
2698854 (W.D. Wash., July 7, 2010) (“WSDOT”), the court analyzed the scope of the word
“facility” under CERCLA. The term “facility” is used instead of “site” in CERCLA and is
defined to include “any site or area where a hazardous substance has been deposited, stored,
disposed of, or placed, or otherwise come to be located.” 42 U.S.C. § 9601(9). A copy of the
WSDOT case is attached hereto as Exhibit 2 for your convenience.

Of particular relevance and importance to this matter, the court noted that “CERCLA was
not intended to place the cost of the clean up on persons who are not responsible for the
contamination.” Id. at *5. In this case, since MIMC had no known involvement in the disposal
of Champion waste in the South Impoundment, the efforts by EPA to include this area in the Site
subject to the UAO and require MIMC to incur the cost of investigating this area runs counter to
the intent of CERCLA.

The court also noted that even though two properties could be considered “facilities”
under CERCLA since hazardous substances are located on both properties, “that does not mean
the two sites combine into one site to form a single facility.” Id. This is also particularly
relevant to this case as EPA appears to be directing that the South Impoundment be investigated
under the UAO merely on the basis that hazardous substances (i.e., Champion wastes) are
located on both properties.

In WSDOT, the court found that the area which the U.S. wanted to designate as a single
Superfund site included properties of several different owners and that there appeared to be no
common purpose among the different owners. The court further noted that the properties in
question were reasonably or naturally divided into multiple parts or functional units. As such,
the court found that the properties in question should be considered separate facilities. See id.

As noted in our previous conversations with EPA Region 6, it is undisputed that the Tract
and the South Impoundment are owned by different persons or entities. Additionally, the TDH
Report states that the Tract and the South Impoundment were each operated by separate and
unrelated operators—the South Impoundment by Ole Peterson and the Tract by MIMC. There is
no evidence that the owners and/or operators of the Tract and the South Impoundment ever
shared a common purpose. They appear to have been separately owned and operated at different
points in time, with the only commonality being that Champion waste was disposed of in each.
Furthermore, because the TxDOT ROW and I-10 separate the two locations, the Tract and the
South Impoundment location are reasonably and naturally divided into separate areas. Therefore,
based on these facts, the definition of the “Site” in the UAO, and the court’s holding in WSDOT,
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the South Impoundment area is a separate facility from the Tract. Therefore, EPA’s direction to
MIMC and IP to investigate the South Impoundment under the existing UAO is ultra vives,
arbitrary and capricious.

While MIMC has acknowledged that it requested authorization to discharge water from
the South Impoundment in 1966, MIMC has not found any evidence that it actually conducted
any discharge or other activities at the South Impoundment. MIMC has requested, and it again
respectfully requests, that EPA Region 6 reveal to MIMC any evidence that it may have to
demonstrate operation of the South Impoundment by MIMC. Moreover, in light of the October
18, 2010 letter from IP’s counsel to EPA regarding this subject, MIMC respectfully urges EPA
to send another CERCLA Section 104(¢e) request for information to IP requesting copies of all
documents upon which IP’s counsel bases his statement that “there is a basis for requiring
MIMC to also perform the South Pit investigation under the UAO, given (among other things)
the historical information that suggests that MIMC was involved in managing [sic.] area known
as the ‘south pit’ . ..”.

II. Validated sampling data confirm the information previously submitted to EPA
regarding the apparent lack of connection between the Site and the South Impoundment.

In a September 3, 2010 letter sent to EPA Region 6 by Anchor QEA on behalf of the
Respondents, Anchor cited to various data, including certain preliminary dioxin data from
sampling at the TxDOT ROW north of the South Impoundment, to suggest that no releases or
threatened releases from the South Impoundment have occurred. Moreover, as stated in the
September 10, 2010 letter from Winstead PC to EPA Region 6 on behalf of MIMC, such data
also suggests that waste constituents from the 20.6 acre Tract, on which the waste impoundments
that are the subject of the UAO and associated RI/FS are located, have not migrated from the
Tract, across the TxDOT ROW, to the South Impoundment.

Recently, Respondents submitted to EPA the final validated data from the soil sampling
of the TxXDOT ROW. The validated dioxin data are virtually identical to the preliminary data
noted in the September 3 and September 10 letters discussed above, the one difference being the
2, 3,7, 8 TCDD result for Sample Location TxDOT 010 which dropped to 5.37 ng/kg dw. A
figure showing the locations of the soil samples and the final validated 2, 3, 7, 8 TCDD test
results is attached hereto as Exhibit 3 and incorporated herein by reference.

The new, validated data reveal the possible presence of some 2, 3, 7, 8 TCDD from the
Tract at low concentrations, on the portion of the TxDOT ROW located north of I-10,
particularly in Sample Nos. TxDOT 003, TxDOT 004 and TxDOT 005. The results for the
samples taken from the TxDOT ROW south of I-10, however, revealed primarily background
levels of dioxin. Sample No. TxDOT 010 showed an extremely low concentration of 2, 3, 7, 8
TCDD that may be associated with the impoundments on the Tract. The location of this sample
is immediately south of the Tract whereas the location of the South Impoundment, based on the
drawing of the impoundment contained in the TDH Report, is southwest of the Tract and close to
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the Old River. The sample result for TxDOT 009, the sample location closest to the South
Impoundment, was 0.55 J ng/kg dw, the “J”-flag denoting that the 2, 3, 7, 8 TCDD value is so
low that the laboratory could not guarantee the value reported. Thus, the available sampling data
do not support the notion that hazardous substances have migrated from the Tract impoundments
to the area of the South Impoundment.

II. The disposal of Champion waste in the South Impoundment does not mean that the
South Impoundment is part of the Site.

The October 7, 2010 notice of deficiency states that the Respondents are in
noncompliance with the UAO because they did not incorporate EPA’s comment number four
into the RI/FS WP. Comment four provides as follows:

“(4) Add new section and language specified:
6.1.8 Soil Investigation

USEPA has information that indicates an additional impoundment is located south
of I-10. This information indicates the additional impoundment contains material
similar to that disposed of in the two impoundments located north of I-10.
Surface and subsurface soil samples will be taken in and around these
impoundments to determine the nature and extent of any actual or threatened
releases.”

EPA’s comment appears to be based on the false premise that because Champion waste
was placed in both the Site impoundments and the South Impoundment, they are both part of the
same Site under the UAO. This interpretation of the UAO ignores the express definition of
“Site” in the UAO and potentially subjects MIMC to expansive liability for any area where
“material similar to that disposed of in the two impoundments located north of 1-10” may be
disposed of. MIMC cannot be responsible for every Champion Pasadena Paper Mill sludge
disposal location that has been constructed or used since the mill’s inception in 1937. Moreover,
under the existing UAO (as explained above), MIMC is only responsible for conducting an
RI/FS with respect to the Champion waste disposed of at the Tract, including areas where that
waste has come to be located. MIMC is committed to conducting an investigation consistent
with EPA guidance that addresses areas where this waste is located. In contrast, however, EPA’s
comment four directs a surface and subsurface investigation of the South Impoundment based
merely on the fact that “similar” material is located there. This is beyond the scope of the UAO.

It is MIMC’s desire to continue to work with EPA in completing the requirements of the
UAO in a fair manner. In that regard, MIMC remains committed to investigating the Tract and
defining the extent of contamination resulting from the wastes disposed of at that location.
Based on the information that we have reviewed, it appears clear that MIMC was not involved in
any waste disposal operations at the South Impoundment and therefore should not be asked by
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EPA to incur the additional costs associated with conducting a surface and subsurface
investigation of that impoundment. If you have any questions or comments, please feel free to
contact me at 512-370-2806.

Very truly yours,

bt (2 e

Albert R. Axe, Jr.

AAGtf
Enclosures

cc: John Cermak
David Keith
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a perfod of tise and deposit aldiLional msterial. Tais would

be necessary to gt the full benefit from the land.

Tners Is no mirlet for such walerial for use ss fi1) albarfal.

It alse apnenes that cealiuued operatlon weols capend on the
ability to rotlurn the wular off the ponds to the ediacent sirzan
rather than relune I Lo the plant.

The oparatjoa and tha need for sutnitting s applicwtion for @ pernitl from

cndersun nd Hro FeGfnnes, asdfiu §s
understood that such a peraft wwuld be cbbalned by ¥r. KcGinnes rather than
by-Cvuplon. Thdre Is appareatly Uk lhought, or plan, that Kr. KoGinnes
would oblafa Lhe parait and husdlz the wastes from Clenplon under contract
(Lhe preseat sel-up) and then alro tuic care of such olher fndustrial vastes
Wint he Right bz able to handlz (not frowm Checplon)s

It Is thr writer's uncersianding that nothing wis Lo be done {n the +ay of
a peralt epplientisn untl) lhe results of the sapple vnalyses were received,
AL thal tire, the company officlals would el In touch with e ¥PCQ and fos
staff to discuss the patter furthae and g2t the thinking of the Board In
Haght of the sumple vesults, By that tins, the componfvs should also have
Inforzation regarding the chemfeal content of Lhe witerlnl, 1t was felt that
thiz wauld be the bast approach Lo Lhe mabler s§nce the present cycle of
oparation ves -esscalfally corpleted mad tine would be nvalluble Lo a)thar
oStals & peralt for thz operation - or work out a different zethsd of dis-
posal- prior to the nced for ronzued reroval of the waste snterlal,

Respectfully subaitied,

Z/J e
C:j_é;/zzzf?/;*..

Stanley W, Thompsen,




SaN Incinro

e
— e

Worde en Torplier

] 1 —
LISPO, JREA

——d _.Z_.__/%w~/ |

et S T

e ——

AN

IVER

/;’v//)/‘\///’l‘/'&lf‘;/ﬂ'f’/f;

‘/' g (9/¢// /énr/

] = /{/ ,.Ar Farras
7 P .
/ -

e e ettt o o esi e —T

/'ﬂ/,//’r(/ -/J//a ormwe/

e

| /;4’11 ST SHOM  CLUFFION T4 Z'/f; SHE




EXHIBIT 2




Loislaw Federal District Court Opinions

U.S5. v. WASHINGTON STATE DEPARTMENT OF TRANSPORTATION (W.D.Wash.

7-7-2010)

UNITED STATES OF AMERICA, Plaintiff and Counterclaim Defendant, v.

WASHINGTON STATE DEPARTMENT OF TRANSPORTATION, Defendant and

Counterclaimant.
Case No. 08-5722RJB.
United States District Court, W.D. Washington, at Tacoma.

July 7, 2010

ORDER DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT

ROBERT BRYAN, District Judge

This matter comes before the Court on Plaintiff's Motion for
Partial Summary Judgment on Liability Re: Coal Tar Contamination
(Dkt. 80). The Court has considered the motion, responses, and
the relevant documents herein.

I. FACTUAL AND PROCEDURAL BACKGROUND

This is a CERCLA suit brought by the United States against the
Washington State Department of Transportation ("WSDOT") to
recover costs incurred in responding to releases of hazardous
substances into the Thea Foss and Wheeler Osgood Waterways
("Waterways"), which are within the Commencement Bay/Nearshore
Tidelands Superfund site ("CB/NT Superfund site” or "CB/NT").
Dkt. 80, p. 6-9. Defendant WSDOT is alleged to own or operate
parcels of land ("Tacoma Spur Property"”) near the Waterways and
within the CB/NT Superfund site. Dkt.
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80, p. 8-11, Dkt. 86, p. 5-6. On the Tacoma Spur Property, WSDOT
built South A Street to connect downtown Tacoma with Dock Street
and the waterfront. Dkt. 86, p. 2. WSDOT encountered a high water
table during the construction of South A Street and built a
"French drain system" to protect the roadway from water damage.
Id. The French drain system connected to the street's stormwater
drain, which then connected with the City of Tacoma storm sewer
system. Id. The City of Tacoma storm sewer system eventually
drains into the Thea Foss Waterway through the "West Twin" drain
at the head of the waterway. Id.

WSDOT alleges that the Washington State Department of Ecology
discovered that coal tar had migrated through the soil into the
French drain system and into a catch basin. Dkt. 86, p. 3. The
United States alleges that the drainage system installed by WSDOT
acted as a pathway for coal tar to be funneled into the Thea Foss
Waterway, thus contaminating the Waterways. Dkt. 80, p. 7.

On December 2, 2008, the United States filed this suit seeking
recovery of response costs incurred in the cleanup of the
Waterways under CERCLA. Dkt. 1. On May 27, 2010, the United
States filed this motion for partial summary judgment regarding
coal tar contamination. Dkt. 80. The United States is seeking

judgment as to liability for coal tar contamination under CERCIA.
Id.

II. DISCUSSION

A. LEGAL STANDARDS



Summary judgment is proper only if the pleadings, the discovery
and disclosure materials on file, and any affidavits show that
there is no genuine issue as to any material fact and that the
movant is entitled to judgment as a matter of law. Fed.R.Civ.P.
56(c). The moving party is entitled to Jjudgment as a matter of
law when the nonmoving party fails to make a sufficient showing
on an essential element of a claim in the case on which the
nonmoving party has the
Page 3
burden of proof. Celotex Corp. v. Catrett, 477 4.8, 317, 323
(1985) . There is no genuine issue of fact for trial where the
record, taken as a whole, could not lead a rational trier of fact
to find for the non moving party. Matsushita Elec. Indus. Co. v.
Zenith Radio Corp., 475 i1.8.574, 586 (1986) (nonmoving party
must present specific, significant probative evidence, not simply
"some metaphysical doubt."). See also Fed.R.Civ.P. §gl(e).
Conversely, a genuine dispute over a material fact exists if
there is sufficient evidence supporting the claimed factual
dispute, requiring a judge or jury to resolve the differing
versions of the truth. Anderson v. Liberty Lobby, Inc., 477 .S.
242, 253 (1986); T.W. Elec. Service Inc. v. Pacific Electrical
Contractors Association, 809 F.2d 626, 630 (9th Cir. 1987).

The determination of the existence of a material fact is often
a close question. The court must consider the substantive
evidentiary burden that the nonmoving party must meet at trial —
e.g., a preponderance of the evidence in most civil cases.
Anderson, 477 U.S. at 254, T.W. Elect. Service Inc.,
809 F.2d at 630. The court must resolve any factual issues of controversy in
favor of the nonmoving party only when the facts specifically
attested by that party contradict facts specifically attested by
the moving party. The nonmoving party may not merely state that
it will discredit the moving party's evidence at trial, in the
hopes that evidence can be developed at trial to support the
Anderscn, supra). Conclusory, non specific statements in
affidavits are not sufficient, and "missing facts" will not be
"presumed." Lujan v. National Wildlife Federation, 497 .S. 871,
888-89 (1990) . ——

The Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended ("CERCLA"), 4% U.8.C. § 9601 et
seq., was enacted to facilitate "expeditious and efficient
cleanup of hazardous waste sites.” Carson Harbor Village, Ltd. v.
Unocal Corp., 279 E.3d 863, 880 (9th Cir. 2001). Its secondary
purpose is to hold responsible parties accountable for cleanup
efforts. Id. CERCLA accomplishes these goals by imposing strict
liability on owners
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and operators of facilities where releases of hazardous
substances occur. Id. at 870. This liability is joint and
several, subject to statutory defenses set forth in
42 U.8.C. § 9607 (b) . See California v. Montrose Chemical Corp. of
California, 104 F.3d 1507, 1518 n. 9 (9th Cir. 1997).

To recover its costs for engaging in response actions, the EPA
must prove: (1) the site at which the actual or threatened
release of hazardous substances occurred constitutes a "facility"
under 42 4,8,C. §9601(9); (2) there was a "release" or
"threatened release"” of a hazardous substance; (3) the party is
within one of the four classes of persons subject to liability
under 42 U.8.C. § 9607 (a) [CERCLA section 107(a)]; and (4) the
EPA incurred response costs in responding to the actual or
threatened release. U.S. v. Chapman, 146 F.3d 1166, 1169 (9th
Cir. 1998); United States v. Northeastern Pharmaceutical
& Chemical Co., Inc., Bi0 F.2d 726, 743 (8th Cir. 1986)
("NEPACCO"); 42 U.8.C. 89607 (a) (4) (A) (defendants may be held
liable for "all costs of removal or remedial action incurred by
the United States Government or a State or an Indian tribe not
inconsistent with the national contingency plan"). A party may be




a potential responsible party under CERCLA section 107 (a) if they

fall under one of four categories: current owner and operator —

section 107(a) (1); former owner or operator — section 107 (a) (2);
arranger — section 107(a) (3); or transporter —

section 107(a) (4). 42 U.S.C. § 107(a). The United States is arguing that
WSDOT is liable under section 107(a) (1) or (2), but is reserving

any other theories of liability (i.e. liability under

sections 107(a) (3) & (4)). Dkt 80, p. 18 n. 3.

B. OWNER/OPERATOR LIABILITY

Under CERCLA section 107(a) (1), a party may be liable if it is
the owner and operator of a vessel or a facility.
42 U.5.C. § 9607 (a) (1) . The term "facility” means (A) any building,
structure, installation, equipment, pipe or pipeline . . . or (B)
any site or area where a hazardous substance has been deposited,
stored, disposed of, or placed, or otherwise come to be located.
42 U.%5.C. § 96031 (9) . Additionally, a party may be liable if at
the time of disposal of any hazardous
Page 5
substance it owned or operated any facility at which such
hazardous substances were disposed of. 42 U.S.C. § 3601 (a) (2).

Plaintiff argues that WSDOT has admitted the first three
elements in its answer and discovery responses, and that the
fourth element is established by undisputed factual evidence that
WSDOT is the current owner of the Tacoma Spur property. Dkt. 80,
p. 19. Plaintiff also states that there is undisputed factual
evidence that establishes that WSDOT was the owner and operator
of that property and of the DA-1 drainage system[fn1] at the time
that system disposed hazardous substances into the Waterway. Id.
Therefore, Plaintiff contends, the Defendant is liable under
CERCLA Section 107(a) as the current owner of contaminated
property and as the owner and operator of that property at the
time of discharge. Dkt. 80, p. 18.

Defendant responds by asserting that it is not the owner or
operator of the facility at the time the United State incurred
costs. Dkt. 86, p. 5. Defendant asserts that the clean up by the
United States involved the Thea Foss Waterway, not the Tacoma
Spur Property, where no response costs were incurred, and that
the Tacoma Spur Property is not the subject of the suit. Dkt. 86,
p. 5-10. Defendant next argues that even if the highway property
were a facility, WSDOT is not the owner of that property; the
State of Washington is the owner. Dkt. 86, p. 11. Finally, the
Defendant asserts that operation of the French drain for the
purpose of removing groundwater does not make WSDOT an operator
under CERCLA. Id.

This motion regarding the issue of liability appears to partly
turn on the scope of the word "facility." Under CERCLA
Section 107 (a) (1), the owner and operator of a vessel or a facility is a
liable party. Under CERCLA Section 107(a) (2), any person who at
the time of disposal of any hazardous substance owned or operated
any facility at which such hazardous
Page 6
substances were disposed of 1s potentially responsible.
Plaintiff contends that "ownership of one portion of a ’facility'
— whose boundaries are defined by the extent of contamination,
not by property lines — is sufficient to establish liability for
response costs at that facility as a whole." Dkt. 80, p. 189.
Plaintiff argues, in essence, that the entire CB/NT Superfund
site is a facility and that Defendant owns property within that
Superfund site. See Id. Defendant asserts the opposite argument;
that the CB/NT Superfund site is not a facility for purposes of
this action, the facility at issue is the Thea Foss and Wheeler
Osgood Waterway, which is not owned nor operated by the
Defendant. Dkt. 86, p. 9-11.

While there is no directly relevant case law in the Ninth



Circuit, the case of U.S. v. Township of Brighton, 153 F,3d 307
(6th Cir. 1998), is particularly instructive. The Brighton case
involved a 15 acre plot in Brighton Township. Brighton,

153 F.3d at 310. The land was owned by Vaughan Collett, and later by Jack
Collett. Id. The Township of Brighton contracted with Vaughan
Collett to use his land as a dump for the town's residents.
Specifically, three acres in the southwest corner of the property
were used as the township dump. Id. In 1994, the United States
brought suit against both the township and Jack Collett to
recover response costs under CERCLA after clean up of hazardous
waste on the Collett property. Brighton, 153 F.3d at 3i12. The
district court found that Collett and the township were jointly
and severally liable for the full amount of the response costs.
Id. The township appealed the decision and argued that the
Brighton Township dump comprised only three acres in the
southwest corner of the 15 acres Collett property. Id. Therefore,
the township argued, the government should have defined the
pbounds of the site in a way that excluded the township dump,
which did not contain hazardous waste. Id.

The Brighton court noted that CERCLA defines the term
"facility" as "any site or area where hazardous substances has
been deposited, stored, disposed of, or placed, or otherwise
Page 7
come to be located." Brighton, 153 F.3d at 312 (citing
42 U,5.C. § 9601 (9) (B)). The Brighton court stated that:

[their] task is to determine how broadly or narrowly
the bounds of the "site" may be drawn. At one extreme,
the entire Collett property (or the entire county for
that matter), could be defined as a facility based on
the presence of a hazardous substance in one portion of
it. At the other extreme, the facility could be defined
with such precision as to include only those specific
cubic centimeters of Collett's property where hazardous
substance were deposited or eventually found. The first
approach obviously would sweep too broadly, the second
too narrowly.

Brighton, 153 F.3d at312. The court stated that the "words of

the statute suggest that the bounds of a facility should be
defined at least in part by the bounds of the contamination."
Brighton, 353 F.3d at 313. However, the court stated, "an area
that cannot be reasonably or naturally divided into multiple
parts or functional units should be defined as a single
‘facility,' even if it contains parts that are non-contaminated."
Id. The Brighton court concluded that the entire Collett property
was one facility because Collett used the entire property as a
dump. Id. The Brighton court supported this conclusion by stating
that the facts show that local household and commercial dumping
was largely, but not completely, limited to the southwest corner
of the property; that refuse was moved around on the property;
and that Collett placed materials from non-residents and
industries in other parts of the site. Id. Finally, the Brighton
court noted that "[i]f the township was only connected to the
southwest corner, the appropriate place to draw that distinction
is in the divisibility analysis [of CERCLA], not in the bounding
of the facility." Id.

In this case, the United States defines facility as
encompassing the entire CB/NT Superfund site, while WSDOT defines
facility as either the Waterway or the Tacoma Spur Property. The
United States' asserted definition of facility is too broad. If
the Court was to adopt the United States' definition of facility,
then liability could be imposed broadly and on persons not
reasonably related to the contaminaticn. In other words, a
property owner whose property does not contain hazardous
substance but is within such a "facility" could be found to
Page 8
be an owner of the facility and thus liable under CERCLA for



response costs. CERCLA was not intended to place the cost of
clean up on persons who are not responsible for the
contamination. See U.S. v. Bestfoods, 524 {1.%.51, 56 (1998)
("those actually responsible for any damage, environmental harm,
or injury from chemical poisons may be tagged with the cost of
their actions.”)

Under CERCLA, facility means any building, structure,
installation, equipment, pipe or pipeline, or "any site or area
where a hazardous substance has been deposited, stored, disposed
of, or placed, or otherwise come to be located."

42 U.5.C, § 9601 (9) (A) & (B). Under the plain meaning of the statutory
provision, both the Waterways and the Tacoma Spur Property could
be considered facilities since hazardous substances are located
at both sites. However, that does not mean the two sites combine
into one site to form a single facility. In the Brighton case,
the site at issue was owned by one person, Jack Collett.
Moreover, the Brighton court found that the entire site was used
for a common purpcse, a dump. In this case, the CB/NT Superfund
site appears to include the properties of several different
owners, including WSDOT, and there appears to be no common
purpose among the different owners. Excluding other properties
and focusing on only the Waterways and the Tacoma Spur Property,
it still appears that there are different owners and different
purposes. Moreover, the Waterways and the Tacoma Spur Property
are reasonably or naturally divided into multiple parts or
functional units. For these reasons, the Waterways and the Tacoma
Spur Property should be considered separate facilities.

Since they are separate facilities, the next step is to
determine which facility might impose liability on the Defendant.
It has not been argued nor evidence presented that WSDOT owns or
operates the Waterways. Even 1f the Court assumes that WSDOT does
own and operate the Tacoma Spur Property, it does not necessarily
mean that it is liable as an owner or operator of a facility
under CERCLA. The United States incurred response costs here in
the Waterway,
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but not on the Tacoma Spur Property. The United States has not
argued nor asserted that it has incurred response costs on the
Tacoma Spur Property.

The law is unclear as to whether CERCLA requires that the
response costs be incurred on the property owned or operated by a
defendant, but CERCLA's purpose 1is to assign the cost of
remediation to the party actually responsible for any damage,
environmental harm, or injury. See Burlington Northern and Santa
Fe Ry. Co. v. United States, 129 8.Ct. 1870, 1874 (2009) ("The
Act was designed to promote the “timely cleanup of hazardous
waste sites' and to ensure that the costs of such cleanup efforts
were borne by those responsible for the contamination"); U.S. v.
Bestfoods, 524 U.S, 51, 56 (1998) ("those actually responsible
for any damage, environmental harm, or injury from chemical
poisons may be tagged with the cost of their actions."). CERCLA
provides for liability to attach in four ways; current owner and
operator, former owner or operator, arranger, and transporter.

42 U.8.¢, § 9607 (a) . CERCLA section 107({(a) (1) states that the owner
and operator of a facility is liable for response costs. Id. A
facility is any building, structure, installation, equipment,
pipe or pipeline . . . or any site or area where a hazardous
substance has been deposited, stored, disposed of, or placed, or
otherwise come to be located. 42 1.5.C. § 9601 (9). If the Court
was to take the view that response costs need not be incurred on
the facility owned and operated by the defendant, then liability
may be imposed on persons not related to the contamination, which
is not the purpose of CERCLA. Under a broad reading of the
requirements of CERCLA as is advocated by the Plaintiff, a person
owning and operating a building close to the clean up site (i.e.
the Waterways) may be considered an owner and operator of a
facility under CERCLA whether or not that person was responsible




for contamination of the clean up site. The Court believes that
this is not what CERCLA intended. The Court believes a better
interpretation of the requirements of CERCLA is that for
liability to attach to WSDOT under CERCLA section 107 (a) (1), it
must be the owner or operator of the facility in which the
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United States incurred a response cost. To allow otherwise would
expose a party to liability under CERCLA for merely holding
property that fit the definition of facility whether or not that
party had any actual responsibility in contamination. While this
interpretation of CERCLA section 107(a) (1) may seem narrow, it
carries out the purpose of CERCLA by allowing liability to attach
to persons who dispose of hazardous materials into the
environment under CERCLA section 107(a) (3) or (4), but allows
persons not responsible for contamination to be free of
liability. In this case, WSDOT is not the owner or operator of
the Waterways, and there were no response costs incurred on the
WSDOT owned Tacoma Spur Property. Therefore, the United States'
motion for summary judgment as to the CERCLA section 107 (a) (1)
should be denied.

The foregoing analysis also applies to CERCLA section 107(a) (2)
former owner or operator liability.

Futhermore, the hazardous substance in this motion is coal tar
and the facility is the Tacoma Spur Property. It is undisputed
that coal tar was disposed of at the Tacoma Spur Property.
However, the United States argues that the coal tar contaminated
the Waterways through the drainage systems installed at the
Tacoma Spur Property. Dkt. 80, p. 21-22. WSDOT contends that
Waterways contamination is not due to the coal tar being disposed
of through the drainage system. Instead, WSDOT argues that
contamination resulted from urban stormwater runoff. Dkt. 86,

p. 20. There appears to be a genuine issue of material fact as to
whether coal tar was disposed of which resulted in removal and
remedial actions costs. As such, the United States' motion for
summary judgment as to CERCLA section 107 (a) (2) should be denied.

For the foregoing reasons, the Plaintiff's motion for partial
summary judgment as to liability under CERCLA sections 107(a) (1)
& {2) should be denied. Since summary judgment as to liability
under CERCLA sections 107(a) (1) & (2) is denied, the Court
declines to address the arguments regarding affirmative defenses.
Page 11

C. NONMUTUAL OFFENSIVE COLLATERAL ESTOPPEL

The United States contends that WSDOT has fully litigated its
liability in connection with the Tacoma Spur Property and
drainage system in Washington State Superior Court and lost. Dkt.
80, p. 26. The United States argues that under the doctrine of
"issue preclusion," the state's court's judgment and finding of
fact and law are conclusive against WSDOT. Id. The United States
specifically cites Pacificorp Envtl. Remediation Co. v. WSDOT,
No. 07-2-10404-1 (Wash. Super. Ct. April 30, 2009) to support its
argument that the issue of liability is precluded in this
litigation. Dkt. 27, p. 27. WSDOT responds by arguing that
judgment regarding a state law does not apply to a federal issue,
and that federal law regarding collateral estoppel applies, not
state law. Dkt. 86, p. 12-20.

Nonmutual offensive collateral estoppel is estoppel asserted by
a nonparty to an earlier action to prevent a defendant from
relitigating an issue previously decided against the defendant.
Parklane Hosiery Co., Inc. v. Shore, 439 U.S.322, 326-332
(1979) . Trial courts are given broad discretion to determine when
collateral estoppel should be applied. Id. at 331. "The general
rule should be that in cases where a plaintiff could easily have
joined in the earlier action or where . . . the application of
offensive estoppel would be unfair to a defendant, a trial judge




should not allow the use of offensive collateral estoppel.”™ Id.
The Parklane court stated that application of offensive
collateral estoppel may be unfair if: (1) the first action was
for small or nominal damages and that future suits are not
foreseeable; (2) the judgment relied upon as a basis for the
estoppel is itself inconsistent with one or more previous
judgments in favor of the defendant; or (3) the second action
affords the defendant procedural opportunities unavailable in the
first action that could readily cause a different result. Id.

at 330-31. Finally, the Parklane court notes that the defendant must
have had a full and fair opportunity to litigate. Id. at 328.

In this case, it would be unfair to the Defendant for the Court
to apply offensive estoppel.
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In the Superior court case, the issue was whether the Defendant
violated the Model Toxics Control Act ("MTCA") RCW 70,1058D, et
seq., not whether it violated CERCLA. The United States has
admitted that the MTCA was "heavily patterned" after CERCLA, but
it is not identical to CERCLA. See Dkt. 80, p. 27 n. 9.
Therefore, the issues presented in this case may be different
from the Superior court case. Moreover, there are defenses or
exemptions in CERCLA that are not found in the MTCA. It would be
unjust not to allow the Defendant to avail itself of these
defenses. Finally, WSDOT has not had the opportunity to fully and
fairly litigate the CERCLA claims. The Superior court case only
litigated MTCA claims. For the foregoing reasons, nonmutual
offensive collateral estoppel should not be applied in this case
and the Plaintiff's motion for partial summary Judgment should be
denied.

ITI. ORDER
The Court does hereby find and ORDER:

(1) Plaintiff's Motion for Partial Summary Judgment on
Liability Re: Coal Tar Contamination (Dkt. 80) is
DENTED only insofar as the motion was based on CERCLA
section 107(a) (1) & (2); and

(2) The Clerk is directed to send copies of this Order
to all counsel of record and any party appearing pro se
at said party's last known address.

7th

DATED this day of July, 2010.

[fnl] The Plaintiff uses the nomenclature "DA~1 drainage system" in
its filings. The Court will use the nomenclature "Tacoma Spur
Property" generically to refer to both the drainage system and

above ground structures.
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AGREEMENT

THIS AGREEMENT is made and entered into this
day of |, -+ -« [ , 1965, by and between CHAMPION PAPERS
INC. ("Chdmpion") and OLE PETERSON CONSTRUCTION CO., INC.
("Contractor");

WITNESSETH:

1. Scope of Work. This Agreement shall cover the
removal by Contractor of pulp and paper mill waste sludge
material from Champion's waste basins located generally fto
the west of its main plant facilities in Pasadena, Texas,
and adjacent to the south bank of the Houston Ship Channel.
Contractor has inspected and is familiar with such facilities
and with the nature of such sludge. Contractor has agreed
with Champlon to furnish all labor, supervision, materials
and equipment necessary to perform such work, to procure at
its own expense a tract of land acceptable to Champion to be
used by Contractor for depositing such sludge and to trans-
port such sludge by barge from Champion's facilities to said
tract of land.

2. Term. The term of this Agreement shall be for a
pericd of six (6) years from the date hereof unless sooner
terminated as hereinafter provided.

3. Quantity. During the first year of the term of
this Agreement, Contractor shall remove from Champion's waste
basing 135,000 cubic yards of sludge (or more or less than
such amount as may be agreed upon by the parties) and during
each of the succeeding five (5) years of the term of this
Agreement Conbtractor shall remove at Champion's request up
to 75,000 cubic yards per year of waste sludge 1n such
quantities and at such times as Champlon may designate. The
yardage of sludge removed shall be determined by an engineer
selected by Champion and acceptable to Contractor who shall
make his determination of the volumes, in each basin prior
to commencement of work by Contractor and at such times

PAS 009786



thereafter as agreed upon by Champion and Contractor.

Champion

and Contractor shall bear equally the cost of all such deter-

minations by the englneer.

L. Payment.

(a) Champion shall pay Contractor for work
performed under this Agreement 1in accordance
with the following schedule of base prices:

(1) During the first year of this
Agreement for the first 100,000 cubic
yards removed from the waste basins at
$2.09 per cubic yard and for each cubic
yard in excess of 100,000 cubic yards
removed from the waste basins at $2.00
per cublc yard.

(2) Thereafter, for up to 75,000
cubic yards per year, at a price per
cubic yard not to exceed $1.98 for:the
second year; not to exceed $1.88 for the
third year; not to exceed $1.85 for the
fourth year; not to exceed $1.83 for the
fifth year; and not to exceed $1.78 for
the sixth year.

(b) Payments will be made by Champion upon

receipt of a weekly l1nvoice, verified by Champion's

representative, indicating the amount of sludge
removed from the basin. Such invoices shall be

based upon the number of barge loads removed times
a nominal 500 cubic yards per barge at the applic-

able base price set out in the schedule in
paragraph 4(a) above.

(¢c) At intervals to be agreed upon by Contractor

and Champion (but at least once each year) the
actual volume of sludge removed from the basin
shall be determined and a billing and payment

adjustment shall be made in accordance with the
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setual volume rowmoved, IP the acvtual volume
removed is in excoess of the volume established
tn &(p) above (mm s pominal 500 guble yarde
per barge) Champicn shall be invoiced for one-
halr {1/2) ﬁhi& éirf‘amma in vardage timss the
applicabie base price set out in a{a} above,
If the actual volume removed is less than that
established by the nominal 500 cublie yard per
barge Tormula, the full difference in yardage
mm'wﬁ at the applicabie base price shall at
hamplion's option be dedueted from future pay-
mmts by Chawplos or shall be Billed dirently
to Contrastor,

(d) Champion will retain 1585 of sach invoise
amount for final paywent withis thicty (30}
dauys after sach year of the term of thise
Agrecasnt upon completion by Contructeyr of the
vork requested toc be performed during sush
yemy in a satisfactory and woriamanllkes mapnac
and subject to Contractor's fwrnishing Cheampion
satisfactory evidenge of the full payment of
all billis for labor, materlals, tosle snd equip-
ment used in the performange of the work here-
under for sush year,

rmination. This Agreement may be torminated
without sause at em:?' time by clther porty on one hmdred and
teenty (120) days' prior written nobice o the other parky.
In such svent mtmtm amn sontisue to parmm aw wmh:z'f

under @mmwr un Mt m f*ﬁamcm a8 an mﬂ:wnma
contractor and will have full right and authority to dete:miie
the means and mebthods of carrying out the work.

Contrastor agrees to protect and save Champion harmless
f‘m any damages, coste, expenses, ilabilities, clalwms or
agsertod mhil&tias resulting from or au*iﬁing out of any-
thing dom: by or on behall of Comtractor heveumder, imciuding

PAS 009801



specifically any damage or injury to the property of Champilon
and any claims or liabilities asserted by any employee of
Champion or by any other person, whether or not assoclated
with Champion. Contractor shall furnish Champion with Proper
evidence that Contractor has obtained and maintains in full
force and effect during the term hereof, or any extension,
insurance covering the risks and in the amounts as follows:

(2) Workmen's Compensation - Statutory; Employers
Liability - $100, 000, (b) Contractors Public Liability:
Bodily Injury - $100, 000 each person, $300,000 each .
occurrence and $100, 000 property damage., (c) Automobile
Public Liability: Bodily Injury - $100, 000 each person,
$300, 000 each occurrence and $100, 000 property damage.

T. General Provisions.

(a) Contractor shall endeavor to commence
work hereunder within thirty (30) days from
the date hereof but in any event shall begin
work within sixty (60) days from the date
hereof .

(b) Contractor is familiar with the Pasadena
plant site of Champion and with the waste basins
which are the subject matter of this Agreement.
The sludge to be removed by Contractor is not
considered by the parties to be inherently harm-
ful or dangerous but it is recognized that any
spillage of the sludge would create an untidy
condition and impede the use of the road or
ground upon which such spillage occurred.
Contractor agrees to adapt its equipment to be
used in operations hereunder so as to prevent
such spillage and agrees, on request of Champion,
to furnish such labor and equipment as may be
necessary to clean up any sludge spillage within
the Pasadena plant site of Champion.

(¢c) It is expected that Contractor will employ
barges, draglines, bulldozers, trucks and other
equipment in performing the work hereunder.
Before moving any heavy equipment over or about
the plant site of Champion, either to or from or

-
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around the waste basins, Contractor will give
Champion reasonable advance notice of the
nature of such equipment and the proposed
route of such movement., Contractor will com-
ply with any reasonable requirements of
Champion with respect to such movement. No
such requirements by Champion, nor Contractor's
compliance therewith, nor Champion's failure
to make any specific requirement shall relieve
Contractor of his obligations with respect to
such movement or his liability for damage
attributable thereto.

(d) In going to and from the job site area
Contractor shall follow such routes through
the plant site as may be degignated by Champion.

(e) At any time or from time to time during
the term of this Agreement, Champion or other
persons claiming under Champion or acting for
or under agreement with Champion may have pro-
perty on or about the area of operations under
this Agreement or may be carrying on activities
on or about such area. Contractor will comply
with any reasonable requests of Champion re-
garding the scheduling of work by Contractor
so as to minimize interference with or from
others or risk of injury to persons or damage
to property on the premises., Contractor shall
perform all work in such manner as To cause a
minimum of interference with Champion's opera-
tions and the operations of other persons on
the premises, shall take all necessary precautions
(including those required by Champion's operating
and safety regulations set forth in Exhibit "A"
attached hereto) to protect the premises and all
other persons and property thereon from damage
or injury and shall assume the responsibility
for the taking of such precautions by Contractor's
employees, agents, licensees, permittees and sub-
contractors. Upon completion of the work to be
performed hereunder Contractor shall restore the
levees, basins and premises of Champion to the

PAS 009790



condition existing prior to commencement of
the work and shall leave the premises clean
and free of all tools, equipment, waste
materials and rubbish.

(f) Contractor shall secure and keep in
effect all permits and licenses required in
connection with the performance of the work
covered hereby and shall comply with all
governmental laws, rules and regulations,
whether Federal, State or local, pertaining
thereto.

(g) Contractor shall during the term hereof
and for a reasonable period thereafter maintain
auditable records of all charges pertaining to
this Agreement and make such records avallable
to Champion upon 1ts request.

(h) Contractor shall diligently and carefully
perform all work required hereunder in a good
and workmanlike manner and all equipment used
by Contractor shall be in good working condi-
tion and capable of performing its intended
work in an efficient and satisfactory manner.
Contractor shall comply with any request by
Champion that Contractor remove from the pre-
mises any defective or unsatisfactory equipment.

8. Assignability. This Agreement shall not be assign-
able by Contractor nor shall Contractor subcontract any of the
work to be performed hereunder without the prior written con-
sent of Champion.

9, Amendment. This instrument represents the entire
agreement between the parties hereto and may not be changed,

altered or modified in any respect except by an instrument in
writing signed by both parties hereto.

WITNESS THE EXECUTION HEREOF, effective as of the day
and year first above written.

CHAMPION PAPERS INC,

OLE PETERSON CONSTRUCTION\EBTj ING.

A7
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CHAMPION PAPERS INC.

TEXAS DIVISION

ExgIsIT "A"

OPERATING & SAFETY REGULATTIONS

INSPECTION AND COORDINATION OF WORK

Tt is understood and agreed to by the Contractor that the

work will be subject to the coordination and inspection by
Chazmpion's designated representative. Champion's representative
shall at all times have complete access for the inspection of the
work and materials and/or equipment purchased by the Contractor
rfor the work.

SANITATION AND DRINKING WATER FACTILITTES

The Contractor shall furnish his employees, sub-contractors,
agents, etc. sanitation facilities and drinking water unless
otherwise specified by Champion.

EIECTRICAL CONTROL ROOMS o

The Contractor, his employees, sub-contractors, agents, ete.
shall not enter into an electrical control room unless accompanied
by a Champion electrician. ;

ROPE AND BROOMS

The Contractor shall take such steps as necessary to ensure

that there is no hemp or sisal rope, or straw brooms brought
into or used in mill site area by his employees, sub-contractors,
agents, etc.

SAFETY AND FIRE REGULATTONS

The Contractor, his employees, sub-contractors, agents, etec. shall
adhere in all respects with Champion Maintenance & Utilities
Department Safety Code, 1958 Edition, and with all posted safety,
fire and traffic regulations. In addition, special attention shall
be given to the following items:

5.1 Safety hats will be worn at all times by Contractors' and
sub-contractors' persomnel, including welders.

5.2 All electrical tools, boom equipment and mechanical digging
or concrete breaking equipment shall be properly grounded
while in use.
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CHAMPION PAPERS INC.
TEXAS DIVISION

EAHIRIY

QPZRATIN

IIAII

G & SAFETY REGULATIONS

Pagze, 2

5.5

i
(e

5.7

5.9

5.10

Contractor shall furnish and display proper safety
warning and overhead danger signs as necessary wo caution
all personnel of dangers present due to construction.

Contractor shall furnish and ensure that employees utilize
eye protection. Gas masks will be furnished by tke
Contractor where there is a possible danger to his personnel
from escaping gases.

Permits shall be obtained daily from Chnmpion's vapresantative
prior to any work inveivi LTI : .
equipmsiis Wi

All equipueat, tanks and pipelines shall be made safe and
properly tagged before any work is done.

A11 couplings, flywheels, belts, chains and sprockets,
sheaves, fan blades, shafts, etc. will have guards before
cperating.

The Contractor shall provice for a continuocus clean up of
work area at all times. Work area must be free from
aceumulation of waste and rubbish. Upon completion of' a
work day and/or the work being performed, the Contractor
shall restore the work area to the same degree of neatness
as when the work commenced. Contractor to furnish necessary
equipment and/or receptacles to remove waste and rubbish
from job site unless otherwise specified by Champiocn.

Smoking will be allowed in designated areas only.

Any violation of safety regulations or operating regulations
will sutomatically result in stoppage of work until corrected.
The Contractor upon receipt of Champion's written notice
shall dismiss any Contractor personnel found guilty of
violating any safety regulations.
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Corporations Section
P.O.Box 13697
Austin, Texas 78711-3697

Roger Williams
Secretary of State

Office of the Secretary of State

The undersigned, as Secretary of State of Texas, does hereby certify that the document, Articles of
Incorporation for MC GINNES INDUSTRIAL MAINTENANCE CORPORATION (filing number:
21670600), a Domestic Business Corporation, was filed in this office on August 31, 1965.

It is further certified that the entity status in Texas is in existence.

In testimony whereof, I have hereunto signed my name
officially and caused to be impressed hereon the Seal of
State at my office in Austin, Texas on November 07,
2005.

Roger Williams
Secretary of State

958830

AR O A

Come visit us on the internet at http://www.sos.state.tx.us/
Phone: (512) 463-5555 Fax: (512) 463-5709 TTY: 7-1-1
Prepared by: Clara Soto Document: 108117650002
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Fe GIRAES THDISTRIAL MATNTEWAMOE CORPIRATIAN-

'|‘ --._,‘..:..-'hl' -
e the wwerszigaed notural pevsont ol the age cf +woity-
QUG or rove, at least two of° wham are citisnrs o the SLebe
& Taxas, dctirz ag incarperabors of a corpordticya yndar the
Texas Bugluese Cormoration Lci, do ngrevy adonl the lfollawing
Articlezs of Incorgorstion Sox such corporetion:
LRTLOLE ONE
The Lame ol ciie cospration s MC GINMNES INDUSTRILL
MATSTEYANCE CORPOAATON.
ARTICIE TWD
The pericd of $¢3 duraiivn is perpriiual.

ARTICCE THRIE

o —

The gexpose op purpssen fer which the CoOrpOTALion ie
argsnized ape;

1. To buy, sell, avd dezl in Zoods. waves, messiardise,
gfrvices, In any manner, descripsion or ird, o*thsr et whole-
sax2 or »elail, witheub eny limivations in any respsct as to
the goods. merchandise ar fervices, nob in viclation cf laws,

2. To manufaciurz, produce, prspace, acqulre, at whole-~
gaie and recall, distxibuie, export. imporst, dispuss of, and
gencraliy ceal in and wiith woode, wares, merchendise, eervices,
and pnaperties of ail kircs, snd‘suhstiautes thereof, snd the
products and by-productz thexeof, and all articles used or

useful in commection with any thepsc?; and o saryy ou the



busirezs of warchanle, wné wny irade of ausiness iAsidenc
thereto or ¢znnecled therewlth, net in vicleliorn of iﬁus.

3. Tc acquirs Ly Llzus2, pourchase, gift, devize, cun-
tract, comcession, or otheruise, and Lo acid, cvn, jﬂ"rleu,
explorc,’cxpioit, inprove, operaie, lease, snjcy, ccutro:,
falltze, or ctherwise turn 1o accoun“, aortgage, grany, Hell,
axchermge, convey, or otherwise cispese of, regstricted io vih-
in two miles ontvside of sny wilZage, towaship, or cccpucoale
city _imits, any and all veal esltete, lands, opiions, zonces-
glons, grenis, lené patents, franchlaes, »f §hts, BYiviIlfgas,
caREMeMNTS, weanemenls, 2slstes, heradgitaments, interesis, and
prapertics of overy Kind, naturs and Jescrigtion. wleisoever,
not in wlolation of lzws.

. o print, pub’ish, edlt, distrizute, =g revisge, ic
urite, o crexte, itc cirect, delinsuts, produce, raint, drzw
engrave, acd ahy other axrls which yertain to Lhe expression
S ide==2s on any Kind of material or surface and in zeneral
axerelisa without Zimitstions, skill in poxfommancs, expezicace,
study. cbeervawtion, kuswck, human contrivance, ingenvity,
sedance, krowledgs, crzfis, to tha axtent ncw or herecafter
perittad by low.

3. Yo eater intu, maLe and perforn vonlraclts of av
kird and Jescription witk any pers on., firn, association or
corperztion, munizipality, body pclitic, county, courtry,
territory, state, govarmment, or colouny, or d¢epeadancy

thereof, Lo the extent now or hereafter permiktes hy law.



a. T &dopl, ausly For, obtain, regi

4]

ter, vrgdues, lake,
puschase, exchange, lease, hire, acqul.re, secare. owa, 20lc¢,
wse, axoeratn, contraci, or nasullars for, taxe licelses w
o=h2y righ*s ip rcespell af, manufacturz voder, intvoducs,
sell, uasirn, ccllact the royalties i, morigame, pladgzs,

crnate Mens upon, or stherwiss disposs of, feal 1a, and tusa
to azeount, leiars patornt, patenis, patent rightzs, patents
£ppiisd for nv <o Lo applisd 1or, desiins, itradzpavin; irade
nampes and symeols, lubels, dislinctive war<s and lndicsiions

ol origir cr ownersiiip, copyrichts, syhdlecote righits, Inwon-

€

tions, discovecles, dovices, instruments. macliines, improve-

wenis, madiflecationsz, livehises, yrocess2s, data, and formalas
ol any ond 2ll xinkle ywianted by,bor radagniacd nnder ar pmv-
suanl to the laws of The United statas of fAmerirva, or of any
other country ¢r countrizs whassdever, and willh a view to the
woTking and develcpuernt alf the sgme, 1o earry on any btusiness,
vitelher manufecturirg or otherwiga, which “he ccrperation ey
thinx caleuiated. direcily o indiractly, i ¢fTzctuate khese
ebjecis.

?. To contract Jer the eraction, constructlon, or rapaiy
o any building, struclars, or ipprcvement, sudlit or private,
ard Te erect, ¢oazivuei, or repull same or ahy vari thereof,
enéd tco acquire, 9vn,; or preparse for nse &ny rmaterisls fax
alC purvases.

8. Tc seil, construct, or creci sngineeving or other

s=rncteree &bt ta corntract Sor the construction and arection

$¥ Svch suriuoTures.




9. To ectecliza anwd mainlain a Jdrilling snd dradging
tusiness wila anthoriiy o ocun and opérata dy: lling =ics,
drzdges, machinery, tcols and Apparatus recessuary In Lhe
Losrong ox ciherwise sinzirg ot wnllsa, or the mabking of axes-

Ations, “n the gsesrer for or troduclion af 997, g=3, o7
otkhzr mineryls, wiler or ofhey nataral resources, &od ~he
purchuse and sele of goods, wares, snd perchandise and sey-
vices usad ar usoful for such: business.

18.  To prosgeet lor, develop, mines, aroaune, acculre,
store, rafine, provess, zeneficiate, mawurzetors, and markelt
natural resouries of gay kiad o» 24 1 kinds.,

Al. To wnirs #or, prednes, aznufuc:tase, veTine and zsal

in ail. gAs. s&° . suipkur or other mincrala ané unaluzal re-

seiarces and 21 wradints andg materials us2d cr vseful in such

1%, ' 3avchase or lease or otherw!sc acguire righis
in lands in any loculily oz tho pirpess of peuspecting or
the obtaining ©il, z£s, zalt, sulphur, oz ¢ther winexelds,
angd raturzl resources; and to tkhet end, vo érill, or cguse Lo
be €1rilled, wells, ox sirk, or ecause ta bdbe sunk, szhasls Cor
mining. and 1o Luy, lease, or o narwlse seguire Jdrillirz risgs

olthexr xachinery or apparatus necessary (o Zvliy sccoxplish
zald ourposes; and 3T oll or any olhax minerals or siher natural
resources arn found, ihen L¢ marict or ctherwise ttilize same.

13. To enguge in the husinese ol developing, parchasing,

sciling, manufzetoring, compotnding, refining, distribuling,

N\ *-



importing, cxporiirg, esploiling znd usiag, aad to davelop,
wirenazae, sell, manulanture, compound, ralihe, distitl, trzeat.

rrepars, mualyse, synthecize, produce, and in ovary sy dral

stancce aad oroducty, ineluding hydrocasbong, pesrechomicn s,
petrolsum produnts and Tty-produste, acids, al<alis and salts,
their cvorpounds and derivatives, and also derivalivas, mutsrizls,
nrodusts, substances ani combipations proGaces or minuiactured
thevetrom, ineluling 3clics, llquids, andé sases of all kinds:

o engage in tha gaparsticn or reducllion or trealment o' s0llds,

ligquids ané gaszas ionle their constituantss Lo Arvelop, po-
duee, snd ulicize andé deal in and wiil ohemloal coadinaticns

of all sdrds.

=

14, T snhgnee in the lessing, rerling, and selling of

dredgss and ciher acuinment <) a2ll kinds, Inckwding, bBut wilh-
out Iimiisilon, the furnishing by contract o nthereise of
motor craras, dr2dges, derricks, jacks, trunks, cr other o2quip-
ment, the murufacture, conslruciicon, sale, or ollarwise dealing
in and witk any wnd all macaives, toois, materials, equipment
and Jevices used ¢r useful in such businass, the conduct af
»eacarah and experiments relatirg thereiz und the chtaintong
in any aanmer o title or right to use of, or <The licensing
or sule to cthers ¢of, iicenses, patenls, rapyrights, or secret
procasses, or secret procasses relat’ng therstc.

1%, To ccatrael for the unioading, moving. or ereclion

of manufacturars' squipwmert and te lease or renl hy ccntract

1N\ -5-



or otherwise sny and all sguippenl necessasy ito unload, nove
or erecl mapnufaciurers' keavy eqguiovmernt.

6. To sell, construst or srget ravinment ans fo con-
tract for the eonstnmerion and coreatlon of sueh ezoivmenl.

L. dn genvrel, e due 'Ry or &I Lhe bthings set forih,
cr are pernilled Ly gineral powers of corporazione of Lhe
Stake o Texas, o» any other state, tsrricory, ¢ouniry, cr
govammaont, to the same extent as palwral persons might or
could do and in any pact of the world, ss prineipels, &ganss,
conlraclors, or otherwise, within or withou: the Siate o2
Texas, eitker glone or in the ccumpany with othars, ad te
SArry on any 2tacr besiness ip conpeniian therewith, wazihsy
ranufacturing or ciherviss, wnd te dz ell things nol foxbidden,
zn with &Z1 Lhe 2owers conforred upon corpovaticns Dy ths
laviz of the Stazs oi lexzs.

ARZLCLE FOUR

-4 Iartherance and act in limZialion ¢l the generz’ nowsres
cunlerred by ithe laws of th: Stete of Teias, and tae ubhjecty
and wurposes herein sst torik, ii is exprossly proviied that
this corperation skall alzs have the follouwirg powsrs, viz.:

1. To scyuire, and to wale payment Lhecsior in cash or
tke stocks, bonds, or notes of the ¢coryeration, or Sy arder-
Laking or assurng ithe liakilitles and coligaticns of the
tranaferor, or in any cther wey, thz gaod w'll, rights and
sroperly, the whole or ahy vart of the assels, Tangihlc or
lntangzble, ard to undertske or sasume <he liabillities of,

&ny gerson, firm, &ssociatiol or corporaticn, to hold or in

w




n

"y manner dispose 37 Lhe whoie oz any part o the properiy
40 ptzt‘el':as:ed,. to corduct I any lawfil manner the wuole or
ary par: of the 2ns8¥ness so seguired sMd Bo =xercise all of
the powers nzcessary cr corvealent for the carkluet ana
manzgona» kb Lheprof.

2. In tre 2arrylng out of jts fawfol purpasszs, to entar
irto, npake snd periorm acntracts of svery kind with any por-
sony, Lirm, assovtiation o1 corporalbion, municipality, bsdy
pali<ic, county,.cc-untr:,', tzrritory, svate, governreat, cr
anLany, or dependancy thsrenf.

3. To uct in any scats, fevriisey, distrct, or prsasa-
Flon o7 the Inited Steles, ¢r in uny foreign country, in tho
capacity °f agent or represeniative for any irdividual, as-
sociaticn, corporaltion, ar ctaer legal entity, respscling
any tusess, Lhe murpezz of which is simllar to tha purvesas
g2t Iorth 1in Ariisle Thrae nerect.

%. To wequirs (vy purchase, excharge, lease,hire, o
JTaerwise ), W0l3, use, s8ll. assign, lewse, &nd grant tha
absaicvie iateres:t in ‘and to, and license or sublicense in
respect off, franchizes, iadelberminate pevmils, certilicates
of convaidence and hecespity, cervificatea af astharity, lat-
iors petent, patont rights, liccnses, privileges, inventiors,
lmprovements, proceasse, copyrighis, btrademasike and trade names.

5. Yo enter inlo any arrangement for sherirg profits,
wWilon of interest, redivrocal aasociation, or cooperative
&ascceiation with avwy s2crporation, associavion, parinershilp,

irdividual, or other legal entiiy, for the carrying an of any



businees, the pursuee of wMlsh is slnilar o any of the pur.
poses #at Torth L6 Article Tarce hsreo®. amd to en.er inlo
6y Zeneral or Limited partnership, Los parpose of which is
gizi_ar itz 40y such purpcss.

6. To axacnts Crom 2imz to time such general and specidflic
powers off attorney ic suvn pgrsons as the Board of Directors
o this corporalion way approve, sranting t> suca parsans all
porsrs, eitkher in the United 3States, or elscuhoers, whiva iae
Board ¢i' Dirzctcrs ot "his corporation muy Qzem gproper and
to r2vaice any suchn vowers ol sttorney aw and waer the said
kaavd ef Direcizrs may desice.

ARTICTE FIVE

The aggregate runber of shures whilch the sorpera.ion shall
heva autherity o issue is Taa Theuasand {10,000} shares of
commor stoex, wltheut nomInel or var value.

ARTEﬁLE SIX

This sozporztiorn will not comronce bueiness antil it has
seceived for the issuanar of 2ts shares corsideration or Lhe
valie of nz Thowsand {$1,300.CC) Dellzrs consisting of morey,
iahar done, or propeprty actnally recsived.

SRTICLY SEVEN

The fallouirgz provisicns shell be applicablz in the con-
duect of the effairs of this zarporetion:

1, Mo hozder of ahaves, or of any righls o7 optlons tc
purchasz sheres, of th2 corporstiovn, as scek, shall have any

preempiivsz vy preferential right to subscribe Tin» or acqeirs
Pl

ary zhares of &ny class of tae corporation or zoy cbligaiions

-8-
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convertiale Zrto samres ol Lhe corporaticen, waetlite: now o
hereuler authoeizad, and no kelder cf shases of any class,

£4 suth, shall hawz sy right o acyguize any shares whiech may
ha keld %2n the treasury cf Lﬁe corveration; 91 sueh fdiltonal
sreasury shares vr any sush secnvertibic oblizacions 1uy Le
2¢lé for such cansideraticn, at mioch Lime and to such parscns
as the Boavd «l Lircotors may Lrom wime to time deternine.

Ary sweh shares or converlivle akligotions which the cerpora-
t7on may deceymine o affer Sor sukscripilion Lo falgers oo
sizek of {he ¢xeporation may, as ike Board shal”. determine,
be offered tn halders or any class cr classes of shares cx-
elusively or to noldecs of all classes ol sharss and, if of-

fer=d Lo more Lhan one tless ©of snherss, in suen proporilons

e

as belween sald clasces ofF shares w3 the Beoard, ip its diz-

exaeticn, may determine. As usced in this paregraph, the ex-
prassion 'eonvertible ebligaticns” ahzll inelude, dut without
lim_tation, sny “wotes, gondz, dzhenturss, oxr other evidence
of inéebtednass to yhivh ars attached or with whink are is-
suned warrsnts 07 otaer righls to parchase shares ol The cor-
noraiicn of any class oy LLassges.

2. The shareholders of this corporetim shall net czmulate
taglir votes al any election fcr directors.

3. No contract or other lUrensaction betwssn to¢ cordoré-
t<on and any other corpersation gnall be affscted or invalidated
by the Tact thal any one or wore of the Gdireclors of this
sarporatica i or are interesteé in or is or &re a <irector

or oireclo™z or officer or officers af such other corpovatiorn,

L



arc o contract or ather vransaeilcn bstween the corsorat:an
aré any other parsom or firm &nall e affected ov iavalicueted
by the fact that any ore or more Jirevicrs 28 this corporztion
Y8 a parey Lo, or Are parties vo, ¢» intsresied in, such von-
lract or trarcsastion;pvevided thst in eAch such cass *he nasurs
g axlenl of tihe interest of such dircector ar d‘ractors in
suoh ecentract ar vlher lracssction z2adso0r *ns fsct that swch

d

-t

reater or drantors is o are & dirsclor or direciors nr
ofiicer or officers ol auck othar corporailon *s Jisnlascs
at The meeiing of ih2 Boird of Lirectors ac whick such coan-
tract or othair trangaction is aulharized o» is onlhervwise kromm
to Zhe other mombters of tha RBeawdé prasent at suck westinrg.

The pozt olfice adésess ¢f the injtial regietered oifice
is Rante 1. Bex 596, Alvin, Texas, and the name of its iri<ial
s -

registered agent at suach adéress 1s Virgil 8. MeGinnes.

ARTICLE NZNE

The initial Baard of Dirceicrs shall be composes of
Lheee {3) members, whose nanas and addresscs are;

Virgil C. Metdrnes, Route 1, 3ox 585, ALlvin, Texas

Lawrencs P. McGinaes, Roate =, Box 58%, Alvin, Texas

Geo. H. Lowry, 4805 larstoa Slreat, Hoksion 55, Texas

fhe above-naned diceclors shalli sarve urtili ths first
auznual meeling of shareholders cr until their saccessors ho
eiected ard qualitied.

ARZICLI TEH

The psmesz and addresses o0 tha lnceorporazers of this

-10-

LY



Lvorparcticr: wre:

¥lrgil C. MeSinnes, Rwute 1, Box 585, Alvin » Texas
Tazrence P. McGirnes, Rosie 1, 3ox 584. Alvin, Texss
Gzo. H. Tawery, 4896 arstea streot, Eouston 55, Mexas

IX WITNESS WHEREOP, we have hereun*e aei ru» hands this

2 e
ihe 2., -/day or Ausust, 963,

— - .. Sy gt S e
WA T A S R Sy
Frgil C. I-i:C.‘-.nneg.'
L 7 Ry P4
- £ n g T
eleres By, TR T, o
Lawrencs P, Me(inneg

_AM\\. %-ij\/ ——
Gao. K.7 Lewry B!

)
|

TEE STATE OF T3X&s §

COUNTIY  OF HARRIS $
4

s i : 5=
I, fJa el Lo ok s 4 roTa»y publie, do
oyl ' T p P 3 o Jo— R A :
hereby certify iLhut o this itne oA day o RN B >

1Y5%, persorally appearsd heFsre me VIRSIL T. MEGINHSS,
LAVWEIENCE F. McCINNES and 330, H, LOWRY. who oeing hy +«e
Tirgt duly sworn, severaliy declaved <iaet they are Lk per-
gona whe simad the Zoregeling documsn® us incorperators acd
veat the ctaleperts thorain vontsined are vrue.

-~

4 PR

-~ .
e Prtlic-a A C-i‘;‘;—z’ /
fotary Public in add for
Larris County, Te x a y

Daxbarg Weight

~11~
Wy
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,“ GENERAL _WARRANTY DEED . (S =
) 00 ] [kl? HMI:LJ2! 1
S THE STATE OF TEXAS | _
<. T I KNOW ALL MEN BY THESE PRESENTS: o ;
S COUNTY OF HARRIS | « {
{ |
. . IS
; THAT M. MICHAEL GORDON, a single man, and FRANK Cé) i
™~
¢ F. SPATA (the latter, not joined herein by his wife for ;:
]
b the reason that the hereinafter conveyed property does not :?
DA !
?, form or constitute any part of his business or residence .
.f ) j 3
3 ,);5 G homestaed), of the County of Harris, State of Texas, (here- . ]
3 J inafter called Grantors), for and in consideration of the i
W :
. sum of TEN (810.00) DOLLARS to them in hand paid by VIRGILL foo o
:,' C. McGINNES, TRUSTEE, (hereinafter called Grantee), the l
v
h receapt and sufficiency of which 18 hereby acknowledged }
and confessed and the further consideration of the execu- !

1

. tion and delivery by Grantee of itt one promissory note Fﬁ
(sometimes referred to herein as "Indebtedness”), of even
date, in the principal sum of FORTY THOUSAND AND NO/100

(840,000.00) DOLLARS, payable to the order of Grantors in +

quarter-annual installments of ONE THOUSAND (9%1,000.00)DOLLARS

each, plus the interest accrued on the unpaid principal bal-

ance at the rate of eix (6%} per cent per annum, the first

of such installments of principal and interest to become

———— s —— v

due and payable on the lst day of November, 1965, and a

-

like installment to become due and payable on the lst day
of each and every succeeding calender months of Pebruary; L
May, August and November thereafter until the full amount

of principal and intereat i8 paid, the whole of such note, if

A v

— P&

472301 =~/
v 'Jv 4 1\’.:’ X N
2 Y

t
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.

not sooner paid, being due and payable on or before the
lat day of August, 1972 A.p.; such note containing the
usual accelerating maturity, past due interest and attor-

ney's fees clauses.

ey
S0uNJ3Y 0332

Have GRANTED, SOLD and CONVEYED and by these

presents do GRANT, EELL and CONVEY unto the Grantee, of

the County of Harris, State of Texas, the following de-

e e s e tmme e e e . b o me v s S b v —

+

scrabed real property, to-wit:

. TWENTY (20) acres of land out of that certain 190.8 JD
! acre tract, in the J. T. Harrell Survey, Abstract
.t 330, Harris County, Tcxas, and which 190.8 acre tract
was conveyed by Edward Shields, et ux, to M. Michacl
Gordon, et al, by deed dated November 15, 1943, and

- recorded in Voiume 1297, Page 16, of th. Deed Rocords
' of Harris County, Texas, and which Twenty (20) acre
tract is more particularly described as follows:

GJ20- J2-9E0

’ : BEGINNING at a stake on the North Edge of Market

! Street Road right of way at the Southeast corner of
! the G. M. Farmer 8U Acre Tract and the Southwest
corner of the said 19v.8 acre tract;

- -

THENCE North along the East linc of said G, M. Farmer
80 Acre Tract to a 3/4" iron pipe set in the Northerly
right of way line of State Highway No. 73, at 377 feet;

THENCE with a curve to the right alony said right of
way line, with a central angle of 21° 12', and a radius
of 1910 feet, a distance of 7u6.67 fecot to end of curve;

-t e ———
——— e o ———
.

THENCE South 62° 55+ Eage with sad Northerly right of
way line 931.17 fect te an iron pipe and the PLACE OF
' : BEGINNING of the herein descrlbed Twenty {20) acre
tract;

THENCE North 27° u5' Bast 740.5 feet to an iron pipe
' . for corner:

THENCE South 62° 55' East 1425.75 feet to an iron pipe
set i1n the West Bank of the San Jac.nto River;

. THENCE Southerly with the meanders of the West Bank of
i the San Jacinto River, South 45° 55°' Wear 81.85 feet)

res

.M‘@';‘é";f‘%l’l’ 5 :‘l.é:;i ."}.: e

r-—a-“’
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R S A

THENCE South 64° 04' West 830.02 feet to an iron pipe
set in the Northerly right of way line of State High-
way No. 73.

.

THENCE North 62° 55° west with the Northerly rigat of
way Liue of State Highway No. 73, 90V feet to the PLACE
OF BEGINNING,

TO HAVE AND TO HOLD the above described ptomiaea,.
together with all and Singular the rights and appurtenances
thereto in any wise belonging, unto the Grantee, 1its succes-
sors, and assigns FOREVER. And Grantors do hereby bind
themselves, their heirs, executors and administrators to
WARRANT AND FOREVER DEFEND, all and singular, the premises
unto the Grantee, its successors and aseigns, against evgry
person whomscever lawfully claiming or to claim the same,

Oor any part thereof,.

To secure the payment of the Indebtedness herein,
the Vendor's Lien i& retained upon the real preperty herein
conveyed, as well as Superior Titie reserved, until such
note evidencing the Indebtedness 18 fully paid according
to its face, tenor and effect when this deed shall become

'

absolute, such Indebtedness being further and additinnally

secured in its payment by a Dees of Trust, with power of

sale, this day executed anddelivered by Grantee to O, F,

HORN, Trustee, for the use of the holder, or holders,

thereof .

This conveyance is made by Grantors and accepted
by Grantee subject to all min.ral regervations set forth

in instruments recorded in the pertinent records of Harris

- e o—

yCC ™ 2Ly
S080234 0330
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X County, Texas and affecting the propercty herein conveyed,

‘m WA

151 L(
SaY¥NY3YN (330

i i EXECUTED at Houaton, Texas, this_—. day of

August, 1965 A.D.

Gat.

. // /4:’(/49;/’3 1oy

M. Michael Gofdon

-422523;,45;%’;sa§z2i5
%nk F. Spata Vo

Y
}

7
3
THE STATE OF TEXAS I
‘ I
COUNTY OF HARRIS |

«

1120-12-8E0

BEFORE ME, the undersigned authority, on this
day personally appeared M. MICHAEL GORDON and PRANK F.
SPATA, known tO me to be tiie persons whose names are
‘ subscribed to the foregoing instrument. and acknowledged
to me that they executed the same for the purposes and
consideration therein expressed.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this i“
day of August, 1965 A.D.

.

-t -“' - , ;
MANRY s, z f . : :
o e Notary Public an #fd for '
LN
-y 'l

. L < .
f ! . L e Harris County, T e x a 8
. - ”»
4‘._.../. WAL
Qe SN
L7V IVE
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. DEED RECULDS

| w6037 ma 356
S 03%6-27-0278

OF MARRIS.

§ Rereby cortity thet this latrument was MILED oo
1he Ovte Snd 5 the UM SEMDE] Nereon by me, and wee
Aduly RECORDED, in e VYelume and Page of 1he Asmed
RECORDS of hrarrly County, Terss, 88 stamy ¢ havaon By

S AUGT 81965
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McGINNES INDUSTRIAL MAINTENANCE CORPORATION

INTERVIEW OF GEORGE LOWERY

JUNE 25,

Transcribed by Barby D. Black,

Transcription date: September

ABC COURT REPORTERS

2008

CSR

4, 2008

214.303.0ABC

(0222)

ULRARARI TR0
9076106
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MR. WERNER: This 1s Bob Werner, and I'd the
individuals that are here to state their names.

MR. CEDILOTE: Marshall Cedilote, Texas
Commission on Environmental Quality.

MR. LOWERY: George Lowery.

MR. WERNER: And you're with who?

MR. LOWERY: (Indiscernible) Contractors,
Inc.

MR. WERNER: And you at one time worked
for ...

MR. LOWERY: For McGinnes Brothers.

MR. WERNER: Was it McGinnes Brothers or
McGinnes Industrial Maintenance Corporation?

MR. LOWERY: That was a long time ago. I was
either on McGinnes' payroll or McGinnes Industrial
Maintenance. I honestly don't recall.

MR. WERNER: And then Al.

MR. AXE: I'm Al Axe here representing
McGinnes Industrial Maintenance corporation.

MS. WALKER: Joan Walker with Waste
Management.

MR. WERNER: That's Waste Management of Texas
or Waste Management, Inc.?

MS. WALKER: Just Waste Management.

MR. WERNER: And I'm Bob Werner. I'm with

ABC COURT REPORTERS 214.303.0ABC (0222)

MIMC-HC076109
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the EPA. And today 1
approximately 3:30 or
MALE VOICE
MR. WERNER

a tape recorder on.

MALE VOICE
MS. WALKER
MR. WERNER

you would like me to
it off. If something
it off at that time.

I'm going

s Wednesday, June 25th, and it's
3:20, vyeah.
: 3:20.
: And everybody understands I have
Am I correct?
: Correct.
: Yes.
: And, Mr. Lowery, 1if at any time
turn this off for anything, I'll turn

's unclear, let me know, and I'll turn

to kind of go through some of the

things that we talked about before because these are notes

that I had made in College Station, and I want to be sure

that I did not make some misunderstandings. You'd

indicated you are seventy-one years of age now, right?

MR. LOWERY:

MR. WERNER:

seventy-two in August

5 5 B 3 B B

LOWERY :

WERNER:

LOWERY :

WERNER:

LOWERY :

WERNER :

That's correct.

And you're going to be
of next year?

That's correct.

What is

This vyear.

-~ your birth date?

August 6th, '36.

Okay. And at one time you'd

ABC COURT REPORTERS 214.303.0ABC (0222)

MIMC-HC076110
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indicated you were a member of the initial three member
board of directors for McGinnes Industrial Maintenance
Company.

MR. LOWERY: That's correct.

MR. WERNER: Is this correct? Do you
remember the other two persons?

MR. LOWERY: It would be Mr. Virgil McGinnes,
I would think.
WERNER : Okay. But Virgil McGinnes
LOWERY : Virgil McGinnes.
WERNER: T was one?
LOWERY : Lawrence McGinnes.

WERNER:  Okay.

5 5 5 B 5 B

LOWERY : Myself.

MR. WERNER: Okay. And are either of the
other two directors, as far as you know, are they still
alive?

MR. LOWERY: No. They're both deceased.

MR. WERNER: Both deceased. Okay.

MALE VOICE #1: I'm sorry. Did Roland

McGinnes have anything to do with the company?

MR. LOWERY: At a later date, I would — vyes.

I would say that Roland probably came on three to five
years after the inception of the company. He was

eventually made (indiscernible).

ABC COURT REPORTERS 214.303.0ABC (0222)
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MALE VOICE #l: Do you know if he's still
living or is he deceased?

MR. LOWERY: I think Roland's still alive.

MALE VOICE #1: Okay.

MR. LOWERY: I saw him at a funeral. We'd
see each other at funerals. Three or four years ago, I saw
him.

MR. WERNER: Did he ever mention where he was
living now?

MR. LOWERY: As far as I know, he always
lived down around Hitchcock.

MR. WERNER: And the -- do you remember
approximately when it was that the McGinnes Industrial
Maintenance Company came into existence?

MR. LOWERY: 1965.

MR. WERNER: '65?

MR. LOWERY: I went to work for them in 1965.

MR. WERNER: Okay. And when you went to work
with them, in what capacity were you at that time?

MR. LOWERY: Well, I was actually hired by
McGinnes Brothers to be their office manager, accountant.
That sort of overlapped. McGinnes Industrial Corporation
and McGinnes Equipment Corporation, two different entities.

MR. WERNER: Okay. There was an entity

called McGinnes Industrial of Houston. Do you recognize

ABC COURT REPORTERS 214.303.0ABC (0222)
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that name?

MR. LOWERY: It was — not to my knowledge.
I mean, 1t was chartered in Texas, but I've never heard it
mentioned McGinnes Industrial -—- McGinnes Industrial
Maintenance Corporation is all I've ever called it.

MR. WERNER: McGinnes Industrial Maintenance
Corporation or Company?

MR. LOWERY: I think corporation. McGinnes
Industrial Maintenance Corporation.

MR. WERNER: All right. It's registered with
the state with -- as company.

MR. LOWERY: It may have been --

MR. WERNER: Nevertheless, it is a
corporation recognized by the state.

MR. LOWERY: I always — I always referred to
it as a corporation.

MR. WERNER: And one question as McGinnes,
the name. It's your understanding it's spelled
M-c-g-i-n-n-e-s or M-c-g-i-n-n-i-s?

MR. LOWERY: E-s.

MR. WERNER: E-s is the correct spelling.

MALE VOICE: (Indiscernible)

MR. WERNER: Okay. Very good. You had
indicated that McGinnes Industrial or Mr. McGinnes had an

exclusive contract with Champion Paper Mill in Pasadena to

ABC COURT REPORTERS 214.303.0ABC (0222)
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haul sludge from the paper mill to other locations.
this correct?

MR. LOWERY: That's correct. McGinnes
Industrial Maintenance had that -- Corporation.

MR. WERNER: Okay.

MR. LOWERY: I mean had that contract.

MR. WERNER: You've mentioned a Mr. Jim

Henderson with Champion that helped Mr. McGinnes put the

contract into effect.

MR. LOWERY: They worked together. Jim

Henderson was the plant manager at that time. In the mid

'60s, he was the plant manager for Champion.

MR. WERNER: Champion, okay. Do you know if
McGinnes Industrial or Mr. McGinnes had been taking any of
the sludge from Champion prior to the mid '60s or do you

think that initiated everything as far as the hauling

contract's concerned?

MR. LOWERY: I don't really know. I came

aboard in August of '65; and at that point in time,

think they had been hauling any sludge. There was a

company that was in Pasadena that had a con -- as

of fact, had a contract with Champion prior to McGinnes,

and then he hauled industrial sludge.

It was called Ole Peterson Corporation.

not existent now. Ole Peterson Maintenance Corporation,

ABC COURT REPORTERS 214.303.0ABC (0222)
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and they were owned by a real shady character. I'm not
going to mention his name. He's deceased and been
deceased. But they had that contract basically doing the
same thing before McGinnes Industrial came on the scene.

MR. WERNER: Do you have any idea of where
they would haul that mill waste?

MR. LOWERY: I have no idea.

MR. WERNER: Okay. So whatever waste they
might have taken from Champion, you have no knowledge --

MR. LOWERY: No, sir.

MR. WERNER: — of where it might have gone
to?

MR. LOWERY: I'm not even sure they were, but
I know that was -— McGinnes' interest into Champion — I

mean to the paper plant was through Ole Peterson.

MR. WERNER: I don't understand.

MR. LOWERY: It's O-1-e, P-e-t-t-e-r- --
P-e-t-e-r-s-o-n. He was a guy that was just a wheeler
dealer out in Pasadena that put — he put together packages
here and packages there, you know.

He sort of obtained this contract and had it
rolling. It was —— like I say, at that point in time, I,
you know, don't know whether they were handling it all.

MR. WERNER: So Mr. McGinnes felt that they

could more properly dispose of the sludge under this

ABC COURT REPORTERS 214.303.0ABC (0222)
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arrangement?
MR. LOWERY: I suppose so.
MR. WERNER: Okay. And do you happen to know

if this Mr. Jim Henderson is still alive or where he might

be now?

MR. LOWERY: I feel that Mr. Henderson's got
to be deceased because he —- when I was a young man, he was
an old man in my eyes. He was probably my age or a little

bit older. But I feel like Mr. Henderson's got to be
deceased.

MR. WERNER: Okay. Did he live in the
Pasadena area?

MR. LOWERY: I have no idea. I would think
he would, vyou know, because that's where he worked at.

MR. WERNER: But he was the plant manager,
and that's really the only thing you know about him. Is
that correct?

MR. LOWERY: Except he's a fine man.

MR. WERNER: Okay. Very good.

MR. LOWERY: A gentleman.

MR. WERNER: You indicated before the
contract that Champion had with McGinnes Industrial
Maintenance was from '65 till the early '70s, when Gulf
Coast Waste Disposal came into existence. Is that correct?

MR. LOWERY: Correct. 70 or 'T1.

ABC COURT REPORTERS 214.303.0ABC (0222)

MIMC-HC076116



10

1

13

14

15

16

17

18

19

20

21

22

23

24

25

10

MR. WERNER: Okay. I believe Gulf Coast was
recognized as an entity in '69. Was it '69 that McGinnes
worked with Gulf Coast or is this not until '70 or '71?

MR. LOWERY: '"71 sticks in my mind real
strongly. We terminated —— since terminated the contract
with Champion and got a new contract with Gulf Coast Waste
Disposal Authority.

MR. WERNER: Okay. The contract with
McGinnes and Champion was terminated, and then it became
between Champion and Gulf Coast —

MR. LOWERY: No. Between McGinnes and Gulf
Coast. In other words, I don't know what the —-— the
mechanics of it was, but our contract with Champion was
transferred, and our contract with Gulf Coast Waste
Disposal Authority began.

MR. WERNER: So McGinnes was actually doing
the work, vyou might say, but the contract was between Gulf
Coast and Champion?

MR. LOWERY: No, sir. The way I understood
it was that the new contract in '/0 or '71 was that it was
a contract between McGinnes Industrial Maintenance
Corporation and Gulf Coast Waste Disposal Authority; and as
I understand it, Gulf Coast had taken over the disposal.

I don't know what the arrangement was between

Gulf Coast and Champion. They may have had a contract.
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I'm sure they probably did. But our contract, to the best
of my memory, was between us and Gulf Coast Waste Disposal
Authority.

MR. WERNER: The contract was between
McGinnes and Gulf Coast.

MR. LOWERY: Gulf Coast.

MR. WERNER: And what was the basis for
McGinnes Industrial to continue moving waste from Champion?

MR. LOWERY: Because Gulf Coast took over
that facility.

MR. WERNER: They took over the Champion --

MR. LOWERY: That's the way I understand it.
They took over that facility. In other words, I think Gulf
Coast came on the scene and began to kind of just gobble
up, you know, the different entities and everything.

MR. WERNER: Is there a possibility that Gulf
Coast was actually operating in the Washburn Tunnel
facility? Does that name —

MR. LOWERY: Well, I don't think they
operated all -— you know, Champion was still, you know,
distributing the product or by-product, waste product into
the pits in some way.

It was the jurisdiction of Gulf Coast Waste
Disposal. I'm not 100 percent sure, but I'm -—— I'm almost

certain that our contract — when I left there in 1977, it
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MR. WERNER: But McGinnes was actually doing
the hauling, but the contract was between McGinnes and Gulf
Coast. Is that correct?

MR. LOWERY: Somewhere along '70, '71, it
was -— it was all changed.

MR. WERNER: Okay. And I know I'm being
redundant.

MR. LOWERY: That's okay. I mean, I feel
pretty certain about that, that it was all changed. Gulf
Coast actually began to come on. And I'm going by memory,
but that lagoon there at Champion sort of became an
accumulation point for other industrial (indiscernible)

I don't know exactly how it was all done and
everything, but it sort of became an accumulation point of
material. I didn't get into the workings of how Gulf Coast
was put together, but I always considered they were sort of
a state-sponsored entity or something. Is that true?

MR. WERNER: Yes, it is. Yes, 1t is. Before
Gulf Coast came into existence, the contract was strictly
between Champion and McGinnes Maintenance Industrial
Company . Where did McGinnes actually take the waste from
Champion to?

MR. LOWERY: They took it down to the ship

channel, across West Bay, and up (indiscernible) to their
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disposal site.

MR. WERNER: Okay. Now, 1is that an area
that's just on the north side of the I-10 bridge?

MR. LOWERY: No, no. This 1s in Galveston
County. This is —-— 1it's out in Galveston County where they
had built their lagoons and everything, where they had
their storage tanks, storage ponds on the coastal line.

MR. WERNER: Oh, this is down near -——

MR. LOWERY: Yeah. I think it's — yeah.

It's near Hitchcock.

MR. WERNER: Okay. When they first started
though before they had those built, did they temporarily
for a short period of time haul waste from the Champion
facility to that location just on the north side of the
I-10 bridge where it crosses over to San Jacinto bridge?

MR. LOWERY: (Indiscernible) piece of
property Mr. McGinnes bought. I think he said he bought as
a trustee.

MR. WERNER: Right.

MR. LOWERY: I don't quite understand that.

But I think McGinnes went out and put some —-- some pylons
down and made what are called dolphins to moor your barges
because they used Southwest Barge Fleet which is right
across I-10. They used them for all their repairs.

McGinnes would take their barges down there
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because they had —-- they were in such bad shape. They
would take them down there and moor them there. This
property is on the other side of —-— I guess the north side
of I-10.

MR. WERNER: Right, right.

MR. LOWERY: And they would, you know, moor
the barges there until Southwest Barge Fleet could repair
them and everything, you know.

MR. WERNER: Okay. I'm going back on some
notes that I made about the contract. You'd indicated
that -- when you said that he, for a very temporary short
period of time until the pits in the Galveston area near
Hitchcock were completed, they were taking the sludge from
Champion Paper Mill to that location Jjust north of the I-10
bridge, on the same property that Mr. McGinnes as trustee
had purchased and had dumped waste there for a period — a
short period of time. Is that correct?

MR. LOWERY: Well, I — I never saw them do
this. Like I say, they were taking barges down there and
mooring them, vyou know. And how they unloaded, I don't
know. Like I say, these dredges down in Galveston County
(indiscernible) . But as far as, you know, unloading them
on that property (indiscernible).

MR. WERNER: I remember when I talked with

you before, you'd indicated that you could see the piles of
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sludge that were —— that had been deposited at that
location.

MR. LOWERY: I said that. I know that you
can see the levees.

MR. WERNER: Right.

MR. LOWERY: For years, you could see the
levee above -- you know, still above the water, and then
finally it just -— it subsided or disappeared.

MR. LOWERY: Right. You'd indicated --

MR. LOWERY: But I don't — I don't think
I've ever seen piles of sludge out there.

MR. WERNER: You'd indicated — 1I'll rephrase
that question. You'd indicated that you could see the
levees -

MR. LOWERY: The levees —

MR. WERNER: -— right across. But you'd also
indicated that for a short period of time, they had dumped
sludge from Champion in that location until the pits were
ready in the Galveston areas, but that was Jjust for a short
period of time. Was that correct?

MR. LOWERY: Well, I don't know. I mean,
like I said, all I ever saw was when they -- the barges
there waiting on getting them repaired and everything.

MR. WERNER: If the barges were being brought

to that location from Champion, what could have possibly
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been done with the sludge other than dumping it in that
location?

MR. LOWERY: I don't know. Like I said, this
is just about the time I came onboard with the company.

MR. WERNER: Right.

MR. LOWERY: And the first trip I ever made
and actually observed the site was when we went down to the
new site at Galveston and -- in preparation.

It goes kind of back to where Ole Peterston
Corporation was handling this before McGinnes took it, and
I don't know —— that's a possibility that's where he took
his. I do not know the locations of his, but he was doing
the same —- the same process of eliminating this material.

MR. WERNER: Going back to —— I'm being kind
of redundant, but I want to be clear.

MR. LOWERY: That's all right.

MR. WERNER: You started in 1965, correct?

MR LOWERY: Yeah.

MR. WERNER: The contract with Champion
Paper — between Champion Paper and McGinnes, was that in
'65 or was that before you —

MR. LOWERY: No. It was sometime after —— I
came and worked for McGiness, I think, in August of '65.
When I came onboard, Ole Peterson Corporation and Plant

Maintenance Corporation were a couple of companies that
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stayed in trouble all the time. And the best I remember,
they were doing -— there were some things going on, and
Mr. Henderson wanted them out of there.

McGinnes had done some work for Champion over
the years, and it was just sort of a natural, you know,
entree into doing the work. But the material - when I
came to work for McGinnes, Ole Peterson was still handling
the product.

Bobby Burns at McGinnes Equipment

(indiscernible) . He put out these lagoons and stirred all
this liquid up so he could pump it out. This material was
being removed before I came onboard. For how long, I don't
know.

MR. WERNER: Going back again, when that
contract was signed by Mr. McGinnes and Mr. Henderson with
Champion, at that time, was the — the material that was
being taken from Champion put in barges that belonged to
Mr. McGinnes or McGinnes Industrial?

MR. LOWERY: Ask me that again.

MR. WERNER: Okay. At the time the contract
was initiated between Champion and McGinnes Industrial, is
that the time that materials started to get picked up in
the barges that belonged to McGinnes?

MR. LOWERY: I want to say that that's my

memory. Whenever I came onboard, Bobby — yeah. Bobby
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Burns is his name. Ole Peterson, he was handling the
sludge. Do you have a date when McGinnes entered into that
contract with Champion? I don't recall.

MR. WERNER: No. No, we don't.

MR. LOWERY: I don't think probably six
months after -— I came in August of '65. I'm going to say
it was probably six months after I was working that
McGinnes entered into the contract with Champion.

MR. WERNER: Okay.

MR. LOWERY: And during this period of time
that the sludge was being removed by Ole Peterson, Plant
Maintenance Corporation was kind of an associated company
in everything.

MR. WERNER: Was that being —-

MR. LOWERY: It was being, you know — I
honestly don't know enough because I was an accountant, and
I kind of had to baby-sit Plant Maintenance Corporation and
Ole Peterson just to keep the IRS from locking -- closing
the doors and everything.

They were trying to keep the contract alive
till McGinnes could get a contract. It was probably six
months after I came onboard that McGinnes had entered into
the contract with Champion.

MR. WERNER: You said before that McGinnes

had four barges. Is this correct?
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MR. LOWERY: Yes, four or five.

MR. WERNER: Okay. They had actually maybe
five barges?

MR. LOWERY: I'm going from memory now. We
rented four for years and put them in the vyards. I think
we finally bought them.

MR. WERNER: Of the four or possibly five
barges, did they always keep two barges at the Champion
dock to haul sludge in?

MR. LOWERY: That was the game plan because

once it would get full, they —— they got to be
(indiscernible) . So that was the game plan they had so
they could —- they had some moorings down there that used a

winch to pull the barges. They'd pull one out and put
another one in place and everything.

MR. WERNER: Now, initially when that
contract was being put in place and sludge was being taken
from Champion and put into barges that belonged to or being
leased by —-

MR. LOWERY: McGinnes.

MR. WERNER: — McGinnes, were those barges
ever moved to that location of the I-10 bridge and the San
Jacinto River?

MR. LOWERY: Yes, because, like I said,

Southwest Barge Fleet was right across I-10 where McGinnes
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bought that land. And so there would be barges waiting to
get in line to get repaired over at Southwest Barge.

MR. WERNER: But the barges were being filled
at Champion and moved to that location. Wouldn't it be
reasonable to assume that they'd have to be emptied before
they would be taken back to Champion?

MR. LOWERY: They probably would be emptied
before they'd be taken to —— to that piece of property I'm
talking about. I would say they would be emptied because
they would be taken to be repaired, vyou know.

MR. WERNER: Okay. So am I correct in saying
that you physically did not see the barges of Champion
being unloaded at that location?

MR. LOWERY: Yes.

MR. WERNER: But I am correct in saying that
you know that the barges did go from Champion Paper Mill to
that location?

MR. LOWERY: I would — I would think. Like
I said, I wasn't involved in the mechanics of the company.
But I would think the barges would have —-- at this point in
time were probably going down to Galveston and being
emptied and brought back.

If they're bringing them down and getting
them repaired, they're going to be emptied. I mean,

they're going to be emptied before they get there.
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MR. WERNER: My notes indicate that you had
said the barges that McGinnes had were being moved to that
location north of the I-10 bridge, the property that was
purchased by McGinnes in the name of McGinnes Trustee, and
they would be unloaded there only for a short period of
time until the area down in Galveston was ready.

MR. LOWERY: If I said that, I don't really

remember.

MR. WERNER: Okay.

MR. LOWERY: The only thing I do know
(indiscernible) the barges we had were in pretty shape. We

were always having to go down to Southwest Barge Fleet, and
they'd put -- put them in their fleet and work on them.

So I know he bought that property across the
road, and we would have, vyou know, a couple of barges
there, vyou know, waiting to be repaired. But normally the
barges were pumped out, you know.

They were emptied when they were taken there.
They'd take them in and put them on a ramp and pull them
out of the water and repair them, you know.

MR. WERNER: If — do you think it's
reasonable to assume if you can find waste at that location
at the same time the waste came from Champion, it is
reasonable to assume that there must have been some of

those barges that were unloaded at that location?
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MR. LOWERY: I would say that's reasonable.

MR. WERNER: Did you ever have an opportunity
to smell any of the sludge that was picked up by — from
Champion Paper Company?

MR. LOWERY: I've been there, yeah. At
Champion, it stunk. I mean, it — the product stunk.

MR. WERNER: Well, how —— how would you

describe the smell of this sludge?

MR. LOWERY: I don't know how it would - it
was bad enough around -- of course, vyou know, the big tanks
were all built — all built with an EPA discharge permit

and everything, but we had people around that area who
fussed about the smell.

So we took -— McGinnes put hay bales and
spread them all around the top of the levees. We actually
took about five gallons -- 55-gallon drums of this citrus
smelly concentrate, and they would go in there and, you
know, make it smell wonderful, vyou know.

MR. WERNER: This was the area down in
Galveston?

MR. LOWERY: Yeah, in Galveston.

MR. WERNER: Did they ever do that at the
property that was under the name of McGinnes Trustee?

MR. LOWERY: I don't know.

MR. WERNER: Okay. Do you remember when it
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was that the pits in Galveston were initially constructed
or ready to receive material?

MR. LOWERY: No, and I don't think —
somebody, whoever, vyou know, owns them ought to have that
information, you know, because it was all done through -—
Brown & Root was -—- we engaged Brown & Root to build the
lagoons according to the requirements set out by the EPA.

I know Mr. McGinnes and a guy named Bob
Milweed with Brown & Root would go to Austin every two or
three months and prepare a report, I guess, for the EPA at
that time or the Texas — Texas Water Quality Board. I
don't know what it is.

But they would go up there, and, you know, we
had one fixed discharge point that was permitted after
everything settled for a while and everything.

MR. WERNER: Okay. I'm going by my notes.
McGinnes Corporation was chartered on August 25 of 1965,
and the deeds show that Mr. McGinnes purchased a certain
twenty acres -—— a 20-acre parcel of land located north of
the I-10 Highway bridge.

MR. LOWERY: Say that — say that again.

MR. WERNER: The -- the deed was executed on
August 3rd, 1965.

MR. LOWERY: On the — on the land?

MR. WERNER: Yes. And, of course, this was
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just a comment; but it seemed that because both events
occurred during the same time, it might be reasonable to
assume that it was purchased for the purpose of temporarily
disposing the waste that was picked up from Champion.

Again, you've said you've not seen it, but
that was just reasonable to assume. Concerning the
ownership of the property, was that actually an asset of
the corporation, of McGinnes Industrial Corporation?

MR. LOWERY: I believe it was.

MR. WERNER: You believe it was. Now, did —
were any improvements made there that could be depreciated?
Do you remember that?

MR. LOWERY: I don't think (indiscernible).
The bulkheads -—- it wasn't really bulkheads. It was a
cluster of pylons. But other than that, I don't think
there were any improvements.

MR. WERNER: The pylons you're talking about
that you would actually be able to tie up a barge to, is
that correct?

MR. LOWERY: Yes.

MR. WERNER: Do you remember if any dredging
had ever been done on that property that's north of the
I-10 bridge that Mr. Henderson had purchased? Mr. -

MR. LOWERY: McGinnes.

MR. WERNER: — Mr. McGinnes had purchased?
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If any pits had ever been constructed there.

MR. LOWERY: There were levees put up. Like
I said, you could see them from the highway over there.

MR. WERNER: Okay. Do you know who
constructed those levees?

MR. LOWERY: I would think probably
Mr. McGinnes did.

MR. WERNER: Do you have any idea of why
levees would be constructed other than to put waste into
them?

MR. LOWERY: Well, if I would have them, what
I would have attempted to have done -—— knowing Mr.
McGinnes, he attempted to do it to try to reclaim the land.

As a matter of fact, all —— right just to the
west, there were acres and acres and acres of land that was
reclaimed by —-— of highway debris and anything else to be
reclaimed immediately west of that property there,
reclaimed acres of land by Jjust pushing, vyou know, dirt
from different highway Jjobs (indiscernible) out there and
build it up.

And the only thing —— you can build a levee
around it and pump it out, pump the water out, and then try
to backfill it. It'll reclaim the land. Like I said, just
knowing his -- his kind of thinking, I mean, that's what I

would do because that could be valuable land at that
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particular location.

MR. WERNER: Would it seem reasonable to you
that if the kind of sludge that came from Champion Paper
Company was found within the boundaries of those levees on
the property just north of I-10 that Mr. McGinnes had
purchased was the same type of waste that came from
Champion? Would it seem reasonable to assume that McGinnes
Industrial Maintenance Company might have dumped some of
the same waste in those pits?

MR. LOWERY: Yes.

MR. WERNER: But, again, vyou've not seen it

yourself?

MR. LOWERY: No, sir.

MR. WERNER: Okay.

MR. LOWERY: And you said a while ago I said
I saw (indiscernible) above the water. I don't think I

ever said that.

MR. WERNER: No, vyou did not.

MR. LOWERY: I saw — I saw the levees down
there, but I didn't know —

MR. WERNER: Levees.

MR. LOWERY: — what they were up to.

MR. WERNER: You specifically said that you
had not actually witnessed personally yourself.

MR. LOWERY: And the nature of this product
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in the old pits down at (indiscernible) which is acres and
acres and acres. You probably (indiscernible). I've seen
Lawrence McGinnes drink water out of it on TV just to show
everybody that, vyou know, ducks can live there. It's

environmentally sound.

But the nature of that material, it — it
settles out, and you've got rainwater -- you always have a
foot or two of rainwater on top of the water. You won't

see the sludge.

MR. WERNER: The property that is north of
the I-10 bridge, the property that McGinnes had purchased
as McGinnes Trustee, are you aware of any other company

that had ever dumped or tossed any material on that site?

MR. LOWERY: No, sir, not —-— in fact, I could
only speculate. Like I said, I don't know where Ole
Peterson ——- but I know they had the contract. They were

removing the sludge prior to my coming to work for the
company.

And I don't think probably four or five
months after I came to work for the company because the
fact is that Mr. McGinnes was trying to keep them afloat
till he could get the contract. What I did — I went over
there, and literally the IRS was shutting their doors and
everything. I was so (indiscernible) with all of them.

When I first worked at McGinnes, they had
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been hauling the sludge. How long, how many years, how
many months, I don't know. But they were still active when
I first went to work for McGinnes Brothers.

MR. WERNER: Is there a possibility that that
company could have hauled waste from Champion and deposited
that on the same piece of property that McGinnes Industrial
Maintenance Company or McGinnes Trustee became the owner?

MR. LOWERY: I have no idea. Like I say, if
there was —-- if they were removing it, then it was going
somewhere.

MR. WERNER: Someplace. Okay.

MR. LOWERY: He had a contract. Ole Peterson
had a contract with Champion.

MR. WERNER: Okay. Do you have any idea of
how long before 1965 he had a contract?

MR. LOWERY: No, sir.

MR. WERNER: And Brown & Root, vyou said, had
done the actual construction of the levees in the Galveston
area.

MR. LOWERY: The engineering. McGinnes did
all the -- McGinnes Brothers did all the construction on
the levees.

MR. LOWERY: So McGinnes Brothers, if they
built the levees there in the Galveston area, they possibly

could have built the same levees on the property that
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Mr. McGinnes had purchased.

MR. LOWERY: (Indiscernible)

MR. WERNER: Is there a probability of those
levees that were on the property that McGinnes owned just
north of the I-10 bridge, is it possible those levees were
there before Mr. McGinnes had purchased the property?

MR. LOWERY: I have no idea.

MR. WERNER: But if the aerial photographs
show there were no levees, it's safe to assume that
McGinnes Brothers had built the levees. Would that be
reasonable?

MR. LOWERY: That's the grounds for them
buying it. It's obvious that somebody put them up, you
know. Like I said, Mr. McGinnes, he was a pro at making
money. (Indiscernible) and Mr. McGinnes would have bought
this land because he could get it for nothing.

He's the kind of guy that would put a levee
around it. You see signs all the time, £fill
(indiscernible) stuff like that.

Like I say, Jjust to the west of it, literally
acres of that marshland and all that area were filled in.
You probably couldn't do it today with all the rules and
regulations. Back then, you could.

MR. WERNER: Again, I'm being redundant. But

if you've got the levees, and within the levees, the same
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kind of waste is found there as the same kind of waste
material that would come from Champion, it's safe to assume
that somebody dumped Champion waste at that location?

MR. LOWERY: Yes.

MR. WERNER: I have a picture I'd like to
show you. Now, this is a picture —— and I can't give you
the date. I don't know. But this is a picture of the area
down close to Hitchcock --

MR. LOWERY: Uh-huh.

MR. WERNER: — where the pits were
constructed on the property that McGinnes Industrial
Maintenance Company was taking waste from Champion to. Do
you recognize any of these features?

MR. LOWERY: Of course that's (indiscernible)
canal here, but the discharge point — the first pit —
since I left there, we had began to, you know, work our way
to the inlets here. But when I — 1I'd say this is probably
maybe the first ditch right over there where the original
discharge formed, but I'm not sure on that.

MR. WERNER: Okay. So this is -- this is a
canal coming in. You're saying you believe these were on
the right side as you're going in.

MR. LOWERY: Yes, sir.

MR. WERNER: Is this correct?

MR. LOWERY: I think they were.
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MR. WERNER: Okay.
MR. LOWERY: And we had a dredge sitting here
that dredged the material out.

MR. WERNER: And during the time that you

were -- when did you say you left?
MR. LOWERY: 1 TT e
MR. WERNER: 1 77« Okay. In 1977. When was

the last time that you actually visited this location in

Galveston?

MR. LOWERY: I visited — I can't remember
when we first opened the up. I visited when we first
started down there. That was probably, goodness gracious,
when -- do you have the date they were building them? Do

you have anything on that? Probably '68, '69, '70,
somewhere in there.

MR. WERNER: I have an article that I picked
up from the local newspapers, and this indicates — I'm
just going to read this and correct me if there's something
you don't understand.

The Hitchcock City Commission passed on
second meeting Friday night -- this article is dated
December 30 of 1967, and it says the Hitchcock City
Commission passed on the second meeting Friday night an
ordinance annexing another section of land south of town,

completely taking the area now being used as waste storage
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So when they say, "Now being used as waste
storage pits," does it mean reasonable to assume that it's
ongoing?

MR. LOWERY: Yes, sir.

MR. WERNER: This paves the way for an
ordinance regulating what can and cannot be stored in the
City of Hitchcock. The annexed strip includes the land
extending from out into the bay inland, taking in a good
part of Carraca -—

MR. LOWERY: Carraca.

MR. WERNER: -— Carraca Lake and hitting on
the edge of Carraca Bayou, extending back into West Bay.

The storage pits are being used by McGinnes Industrial

Maintenance Company of Houston. Again, you don't —

MR. LOWERY: They're just -— they're Jjust
associating us with Houston, but we were in Houston. I've
never — I've never heard -- I referred to it as McGinnes

Industrial Maintenance

MR. WERNER: Okay.

MR. LOWERY: I always thought it was a
corporation.

MR. WERNER: Well, vyou're correct. It is a
corporation. As a storage unit for water -- oh, paper

mill. The company is under contract with Champion Paper
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Company, dash, (indiscernible) of Houston. The area has
been in pollution controversy for some time.

McGinnes says the waste 1is stored in pits and
will not pollute the water in the area. The pits were
filled well over a year ago. Okay. So if this paper is
dated September -- December 30th of '67, that would
indicate at least over twelve months.

MR. LOWERY: Okay.

MR. WERNER: So that'd be sometime in '66.

MR. LOWERY: Well, 1initially before we ever

put the first piece of equipment on the property, I went

down with Mr. Kimball. He's dead now. Mr. Kimball — and
with —-- that's before McGinnes ever came on the scene.

He would -- and with Mr. McGinnes. He had a
little boat (indiscernible). We all tried it out. We went

out there and just sort of got out and kind of walked
around and looked at everything.

Maybe Bob Milweed of Brown & Root was us.
And then beyond that, I made a couple of trips down over
the years on our tugboat. We had a tugboat, Kingfisher.
One of the guys on the boat was a friend of mine. We
actually grew up together.

So I would make the rounds with the tugboat
just to visit with him and get a good meal. And we'd go

down there, and I saw it a few times. But, you know, it's
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MR. WERNER: Did Mr. McGinnes ever make any
mention of the fact that he might be involved in the
ownership of that property or did you Jjust assumed that it
was his property to begin with? Do you have any knowledge
of the ownership of the property? Again, we're talking
about the Galveston property.

MR. LOWERY: Yeah.

MR. WERNER: The property north of I-10.

MR. LOWERY: I'm thinking it was all -- this
property was all tied to Howe's Bayou Ranch.

MR. WERNER: Okay.

MR. LOWERY: Which Mr. McGinnes had an
interest in.

MR. WERNER: Okay. So you're aware that he
did have some right to actually put this facility in there?

MR. LOWERY: Uh-huh.

MR. WERNER: Okay.

MR. LOWERY: And actually that's from my
memory again, but I think that — well, I know MIMC,
McGinnes Industrial, paid, I think, Howe's Bayou Ranch
royalties.

MR. WERNER: Was it royalties or would it be
rent?

MR. LOWERY: Well, it was — I think it was
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based on cubic yards. I'm not sure exactly. But I was
thinking it was royalties, some — some reached agreement
between McGinnes Industrial Maintenance because they were
the partner with Howe's Bayou Ranch.

MR. WERNER: Okay. Going back again on the
property that's north of the I-10 bridge, if we can see
from this newspaper — and, again, I'm not trying to this
paper 1is something we can rely on because a reporter only
knows what he's told.

But if this is indicating that this was built

at least the year before -- this is dated December
of ——
MR. LOWERY: '66.
MR. WERNER: -— '67. That means the pits in

the Howe's Bayou area were filled December of '66 or
sometime before. Now, we've got a period of time between
1965, when Mr. McGinnes acquired the property north of the
I-10 bridge -—-

MR. LOWERY: Uh-huh.

MR. WERNER: — and until the first pit was
constructed. During that time period, McGinnes Industrial
Maintenance Corporation, Company, was hauling waste from
Champion. Is this correct?

MR. LOWERY: That's correct, when they

entered into the contract. I don't know the first date
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they started hauling material, vyou know, but ...

MR. WERNER: So, again, it seems reasonable
to assume that if these pits were not constructed until
sometime late in '69 and —

MR. LOWERY: '67.

MR. WERNER: Correct, '66. Yeah. Sometime
between '66, the end of '66 and between '65, when
Mr. McGinnes acquired the property, there's a high
likelihood that the type of waste that came from Champion
that's been found on that site actually was brought to the
site by McGinnes Industrial. Is that reasonable to assume?

MR. LOWERY: It could very well be.

MR. WERNER: Again, since you've not seen it,
you don't know, but that's the assumption. But if the
sludge is there, it got there somehow.

MR. LOWERY: Uh-huh.

MR. WERNER: Is this correct to say?

MR. LOWERY: Yes.

MR. WERNER: And if we can show pictures that
there were no levees on that property before
Mr. McGinnes or McGinnes Industrial acquired the property,
it's probably reasonable to assume that that sludge could
not have been put into those -— those levee areas.

Again, that seems reasonable to assume.

That's an assumption. I think you can see what I'm trying
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MALE VOICE: (Indiscernible)

MR. WERNER: That's true. Well, I think what
is of interest — and, again, this is all recorded. But
what's of interest, even if you did not physically see
sludge from Champion being put into those areas, if the
sludge was put into those areas after McGinnes Industrial
Maintenance Company acquired that property, it really is
immaterial who put it there by certain law.

It's kind of a catch twenty-two situation,
but are you aware of any place that McGinnes Industrial
Maintenance Corporation could have disposed of the waste
from Champion other than this area that we're talking about
here down to Howe's Bayou?

MR. LOWERY: No, sir. Keep in mind, I went
to work for them in August of '65. I'm almost sure — I
sort of what I call baby-sitted Ole Peterson and Plant
Maintenance Corporation at 201 North Richie in Pasadena.

They were involved with the contract. It was
a matter of trying to keep them afloat long enough to
transfer the contract over to McGinnes -- McGinnes
Industrial.

And the way this is all started and how I
kind of got into it, when Mr. McGinnes hired me -- Mr.

McGinnes was the kind of guy that he — he made money, and
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dead for a long time.

But he was the kind of guy that if he had a

big check come in from Champion — and he owed everybody in
the country, including the IRS — he would go down and
buy -— he would go down to Galveston Cadillac and buy

himself a new Cadillac and buy his wife a new Cadillac.

The IRS was going to close the doors. So
what Mr. McGinnes started doing, Mr. McGinnes was actually,
I guess you'd call it factoring. The is the way it all
started. He was factoring Bobby Burns' accounts
receivable.

Bobby Burns would sell him his invoice for
ninety cents on the dollar, some big invoices. He worked
for Champion removing the sludge and pay McGinnes
Industrial -— Mr. McGinnes would pay ninety cents on the
dollar.

That's what he wanted, and that's pretty
standard factoring. He'd pay him ninety cents on a dollar
of these invoices. But Mr. McGinnes began to -— began to
see the magnitude of the money that Bobby Burns was
handling. So, you know, consequently he had done work with
Champion Paper before. McGinnes Brothers had.

Mr. McGinnes knew Mr. Henderson. So it was

logical that he got involved. But that's how it all

ABC COURT REPORTERS 214.303.0ABC (0222)

MIMC-HC076145



10

11

13

14

15

16

17

18

19

20

21

22

23

24

25

39

started, just the factoring of 0Ole Peterson's, you know,
invoices at ninety cents on the dollar.

MR. WERNER: When again do you think the
contract was initially put in place between McGinnes
Industrial Maintenance Company and Champion Paper?

MR. LOWERY: Well, probably —-— it was
probably in the mill when I got there in '65. Like I say,
Bobby Burns was still —— Ole Peterson still had the
contract, had his (indiscernible) and his equipment out
there.

To be honest with you, I don't recall whether
he got barges or whether he used tanker trucks. I want to
think that he was using tanker trucks, to be honest with
you. As a matter of fact, I think he used vacuum trucks.

MR. WERNER: Vacuum trucks.

MR. LOWERY: But that's just my memory too,
but —— and in my mind's eye, I'd say it seems like it was
probably a year before McGinnes got the contract finalized
with Champion.

MR. WERNER: It was how long again? I'm
sorry.

MR. LOWERY: I'd say by the end of '65. I
just don't remember.

MR. WERNER: '65.

MR. LOWERY: Because I'm — I'm going by the
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amount of time I spent over at 201 North Richie, ole
Peterson's office. I was up there about six months. And
then once the contract was transferred, I didn't need to 9o
and keep the IRS off of them. So I went back to McGinnes.
MR. WERNER: So there's a period from the end
of '65 until late 1966 that McGinnes was picking up sludge
and putting it someplace it until this was ready.
MR. LOWERY: Uh-huh.
MR. WERNER: Then when Howe's Bayou was
ready, then it would start transporting sludge over there.
Can you think of any other place that
McGinnes Industrial Maintenance could have taken sludge
from Champion other than that property that's north of I-10

until this location at Howe's Bayou was ready to accept

waste?
MR. LOWERY: No, sir, I don't. There's only
one man that might know, and he's dead too. He was — I
don't —— (indiscernible) in Houston for the Harris
County —— Dr. Quibodeaux. This is way before y'all's time.
But Dr. Quibodeaux was somewhat bothered by
everything McGinnes was doing there at the onset. I can
remember that. He was Harris County pollution control.

Dr. OQuibodeaux.
MALE VOICE #1: Harris County?

MR. LOWERY: Harris County.
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MALE VOICE #l: Can you spell his name?
MR. LOWERY: Quibodeaux. It's Q-u —— it's

like Thibodeux, Louisiana, but it's Quibodeaux, Q-u-i

something. Dr. Quibodeaux, he was -- he was the guy that,
you know, vyou had to —— he was sort of the head cheese
on -—-—

MS. WALKER: Q-u-i-b-a

MR. LOWERY: Quibodeaux.

MS. WALKER: - d-e-a-u-x.

MR. LOWERY: That's close.

MR. WERNER: I think the question I can think
of is that - and, again, I'm summarizing this. But you're
saying that the contract —-— whatever contract there was

between McGinnes Industrial Maintenance Company and
Champion went into effect basically close to the end of
1965. Is that correct?

MR. LOWERY: I'm guessing — I'm guessing how
long I was over at Ole Peterson's facilities, and I kind of
associate them continuing that contract until -- by the
time I, you know, left their facility.

MR. WERNER: And from that time until late
'69, sometime in late '69, McGinnes Industrial Maintenance
Company was picking up sludge?

MR. LOWERY: '66.

MR. WERNER: '66.
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MR. WERNER: Thank you. In 1966 McGinnes
Company was picking up sludge in barges from Champion and
taking it someplace; and at that time, the Howe's Bayou was
not available to accept waste.

MR. LOWERY: But, vyou know, the thing I
remember —— I recall the levees being down there. I recall
the barges being down there because, like I said, we had to
work on them next door.

I never recall — I never recall seeing a
dredge down there at that facility, and these barges
are —— I don't know how many cubic yards they hold or
gallons or anything. But I'm not —— in my mind's eye, I'm
just thinking I never recall ever seeing a dredge down
there.

MR. WERNER: Well, would they use a dredge to
get the sludge out of the barge?

MR. LOWERY: It was (indiscernible) Howe's
Bayou Ranch. It was such a large amount. You —-- you
couldn't take a little pump. I mean, it's got to be
something that would really put out some fluid.

MR. WERNER: Okay. Now, the other company
you're talking about that had been hauling sludge from
Champion before McGinnes, vyou said you thought they had

used wvacuum trucks.
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MR. LOWERY: Yeah. There again, I'm thinking
that's something Bobby Burns could have had, and I'd
heard — see, what we did with McGinnes, they had to dilute
this material to get it so they could pump it.

But it seems to me like I was told that --
that Bobby Burns would use vacuum trucks. There again, I
never went down to the facility. I never recall him ever
(indiscernible) barges.

MR. WERNER: Had you worked at all for Bobby
Burns?

MR. LOWERY: No.

MR. WERNER: Well, vyou were talking about
trying to keep the IRS --

MR. LOWERY: I was not on his payroll, but
the main thing way was I just tried to keep him out of
trouble with the IRS. I made sure he made his payable
deposits, income tax withheld, and all that kind of stuff.

This quy, for lack of a better word, was an
out-and-out crook, and he (indiscernible) behind the shop
one day. He had a goon working for him, I'll tell vyou.

MR. WERNER: Well, the — again, the location
that's north of I-10 is not accessible by vehicle. The
only way that you can gain access to the property that I've
seen 1is from the water side. So even 1if he had had vacuum

trucks, I don't see there's any way he could have drive -
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MR. LOWERY: No. What I'm saying is the
vacuum trucks he would have had would have been at
Champion's facility. It had nothing to do with the
property north of the -- I'm talking about he -- you know,
these wvacuum trucks —-— and I'm going from memory. And, you
know, where would you haul it to, you know.

MR. WERNER: Well, what I was trying to get
at is if you can't drive to that facility, I don't think a
vacuum truck could have deposited waste from Champion onto
that property. I think the only way you could deposit

waste on that property north of I-10 is coming from the

river side. I didn't see any roads at all.
MR. LOWERY: No. You can see some, you know,
maps twenty years ago or — how long has that been now,

thirty or forty years ago. But I think you'd see a whole
different make of that whole area because the dredge and
the levees were, vyou know, visible from the road for years.
But that whole (indiscernible) subsided
there, not just -— subsided. And so I think at one time,
it was probably obtainable to, you know, drive up and walk
out and walk around the levees and everything. But if
you'd seen a picture forty years ago, I think you'd see a
different — a whole different story about that whole
general -—

MR. WERNER: Ch, yeah.
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MR. LOWERY: — shoreline there.

MR. WERNER: (Indiscernible) . Can you think
of any other questions?

MALE VOICE 1: I just want to be clear on —
on a couple of points. There was — if the pits here in
Howe's Bayou were filled sometime in, say, as late as 1966,
you know, according to the dates of the paper, and Gulf
Coast Waste Disposal Authority did not come into existence
until 1969 by some act of the legislature or whatever that
was, and they couldn't have their facility built there at
Washburn Tunnel in Pasadena for some period of time.

So in that interim, McGinnes was taking waste
from Champion Paper down to Howe's Bayou Ranch. Do you
feel that it's — 1it's more than likely that these two
impoundments here were the first ones right there by the
barge canal? I mean, if you had -— north is this area.

MR. LOWERY: Oh, vyes. Uh-huh.

MALE VOICE: So you — you feel that those
are the first two impoundments, and then they just
gradually started working their way back?

MR. LOWERY: At least (indiscernible), yeah.

MALE VOICE: Right.

MR. LOWERY: Yeah. We started, and the
original discharge point, as far as I know in the years

that I was involved, continued to be the discharge point in
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one particular place. They had to pump — pump everything
back through it. But, vyeah, it was right there off of the
canal. It was just —— the first levee, I want to say, was
right here.

MALE VOICE 1: So you — you think that waste
from or sludge, whatever you want to call it, from Champion
was -— was put into these impoundments?

MR. LOWERY: Uh-huh.

MALE VOICE #1: Okay. That's all I wanted to
ask.

MR. WERNER: When we talked before, you had
said that these initial impoundments, the only material
that went in there was material that McGinnes had brought
in exclusively from Champion. I want to be sure.

MR. LOWERY: That's correct. That's all I've
ever known from the original lagoon there at Washburn
tunnel.

MR. WERNER: Okay. And so I would be safe in
saying the same material that's here, the same
characteristics, if it came from Champion and the same
characteristics are in the material at the property that's
north of the I-10 bridge, it's safe to assume that it had
to come from Champion?

MR. LOWERY: (Indiscernible)

MR. WERNER: Because the characteristics of
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all that material would be identical; but, again, you've
not seen yourself the material being dumped —

MR. LOWERY: No, sir.

MR. WERNER: — on that property. Okay.

MR. LOWERY: I never recall ever seeing a
dredge there, vyou know. I know that Southwest Barge Fleet
did a lot of our work. And also the barge line people we
rented from, they opened a facility right next door to
Southwest Barge Fleet. We'd go out there and visit them
from time to time about barges, but that's all I recall.

MR. WERNER: I'm drawing a map here.

Here's -- this is north, and this is San Jacinto coming up
like this. The property that Mr. McGinnes owns 1is -- or
McGinnes -- Trustee for McGinnes Industrial Maintenance

Company owns is in this area.

The — the location you're talking about that
was doing the barge repair, that was over here on the south
side of the bridge, right?

MR. LOWERY: That's correct.

MR. WERNER: Okay. Why would they be tying
up barges on the north side if repair work would be done on
the south side?

MR. LOWERY: Because at Southwest Barge
Fleet, it was and still is, I think, Dbusy, busy, Dbusy.

You've got to call them. They can't get to you right now.
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It's like a barber shop. You've got to sit down and wait,
you know, sometimes.

And so what — I know what Mr. McGinnes and
them would do. They had some -- this is more of a
rectangular pond. I remember that. They had some clusters
of pylons out here. They would bring —-- tie the barges
along here.

And then when Southwest Barge Lines got to
them, they had what they called a switch boat. They would
come over and get them and put them in line. And then,
like I say, they ultimately -—— people from New Orleans
would come by next door to Mr. Hillard's —-- Bill Hillard
ultimately opened up a facility there, a rental — Dbarge
rental facility there.

MR. WERNER: Okay.

MR. LOWERY: But that's just — you know,
they'd need repairs. You can't use them anymore. So you'd
bring them over here and park them until they can get them
in to repair them.

MR. WERNER: If — if McGinnes had four, you
said maybe five barges, and the arrangement with Champion
was they would always keep two barges at the —-— at the
Champion dock, that means -— and when they would move the
barges, they would use the tug to always pull two barges at

one time. Am I correct in saying that?
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MR. LOWERY: Well, McGinnes would always pull
one —- one tugboat —-- I mean one barge. They would have
one down getting it unloaded, take one down, and leave it
to get unloaded. They'd have to leave it.

I've got kind of a sequence in my mind to
pick up an empty barge, come back to Champions, pick one
that's full, leave this one.

That would leave them two here at Champions a
lot of times, you know, because they -- what they couldn't
afford to do was to have a barge full there at Champion.

They had to keep pumping it somewhere, and so
they -- it was a pretty smooth operation. It had to be.
But your question was what I knew or —— ask me another one.

MR. WERNER: Okay. The question is, when the
barges are at Champion and if it's Jjust one barge taken at
a time, that means there's always going to be two barges at
the Champion dock.

MR. LOWERY: That's the intent.

MR. WERNER: There will be two other barges
someplace. What was the approximate time to get from
Champion to this location north of I-107?

MR. LOWERY: I have no idea, but I wouldn't
think it'd be over two hours.

MR. WERNER: Okay. And if it's two hours and

the barge is full —
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MR. LOWERY: Unless the one here would be

empty, I'd say when they —-— when they would bring them here
for repairs, it's because it got either — it got a hole in
it, and it's leaking real bad, or it's got —-— you had to

change the (indiscernible) protection.

They call them anodes on these barges, and
they've got to be changed pretty regularly, and that's just
part of the routine maintenance.

McGinnes would bring them in and have them -—-
Southwest Barge Fleet would pull them out of the water and
change all the anodes on them or repair the — and a lot of
times, there was holes in the (indiscernible).

MR. WERNER: Well, if - if the barge was
moved from Champion and they couldn't take the waste to
Howe's Bayou because it was not ready, where else could
they take the waste?

MR. LOWERY: I have no idea. The only way a
barge would end up here, I think, you know, for repairs
would be after it was emptied and then brought it down
there. They're not going to get it repaired when it's full
of sludge.

MR. WERNER: I guess we go back to the same
point. If you're not actually seen material dumped here,
but there's no place else to dump it, and the same kind of

material that's here comes from Champion, again, it's Jjust
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the only reasonable thing to assume that somebody put that
material at this location. Do you have any questions?
MALE VOICE #1: As far as their barges and
moving stuff back and forth, did McGinnes own tugs too?
MR. LOWERY: One tugboat.
MALE VOICE #1: One tugboat. Okay.
MR. LOWERY: And there was times where we had
to have any of them repaired, and we would (indiscernible)
MALE VOICE #1: Tt sounds like
(indiscernible) .
MR. LOWERY: The boat was on the water
twenty-four hours a day.
MR. WERNER: When you were working at

McGinnes, did you ever meet a fellow by the name of Captain

Roberts?

MR. LOWERY: Yeah, Jack.

MR. WERNER: Jack Roberts. Okay. Did he
ever do any work for McGinnes Maintenance -- Industrial

Maintenance Company?

MR. LOWERY: I'm thinking of the tugboat
captain. I can't remember that. It seems like Roberts was
one of the —- over the period of years that I was there, we
had several captains.

MR. WERNER: Okay.

MR. LOWERY: But it seemed like one —-- but he
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Corporation.

MR. WERNER: Was there ever a case where he
had actually -- actually moved barges from Champion to this
location or any location?

MR. LOWERY: Not that I would know of.

MR. WERNER: Was there ever a case where a
barge might have broken loose and actually hit the bridge,
and he was apt to file an insurance claim for McGinnes?

MR. LOWERY: Never heard it.

MR. WERNER: Okay. You don't remember that.
Okay.

MR. LOWERY: Now, we've -—— we've had barges
sit out here and sink, you know, while they was tied on the
moors waiting to get repaired. We had them sit out there
and sink.

I can tell you this much. I have actually
gone out with a three-inch pump and — from time to time
took a pump out to the guys who would pump the barge out
that was sitting out there. You'd have to tie it up with
mooring, and it'd sink, you know.

MR. WERNER: Do you ever remember a case
where a barge was partially sunk and it breaking loose and
smashing into the I-10 bridge?

MR. LOWERY: No. I was — I was heavily
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involved with McGinnes' insurance. (Indiscernible)
maritime. But as far as I know, we never had a claim.

MR. WERNER: Do you remember who the
insurance company was?

MR. LOWERY: Bill Purifoy was the —-- was my
agent. Bill Purifoy.

MS. WALKER: What was that?

MR. LOWERY: P-u-r-i-f-o-y. Bill's still
alive. Bill Purifoy, but — with a major marine company.
Well, we shopped for insurance every year. We Jjust always
tried to get a fair price because marine insurance is
pretty expensive.

MR. WERNER: Was Home Insurance one of the
insurers?

MR. LOWERY: That does not sound familiar.

MR. WERNER: Okay. And what was Bill's last
name again? Purifoy, P-u-r-i --

WERNER: P-e-r-i.
LOWERY : P-u-r-i.
WERNER: P-u-r-i.

LOWERY : F-o-y, Purifoy.

5 5 5 B B

WERNER: And what
MR. LOWERY: And he may have an insurance --
he's older than I am; but the last I heard, he was still

active in this business and everything.
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MR. LOWERY: Bill Purifoy. And like I said,
I haven't talked to Bill in years. I just heard indirectly
that was still kicking.

MR. WERNER: Was he an independent agent?

MR. LOWERY: Yes, sir.

MR. WERNER: So he wrote policies for a

living.

MR. LOWERY: I want to say it started with a
Z. Like I said, we changed our insurance --

MR. WERNER: Zurich?

MR. LOWERY: One year we had Zurich, but I
handled all the insurance, and we — we had some airplanes
too that we had some accidents with. But we never had a

barge accident that I knew of. After I left, they could
have because McGinnes continued after I left.

MR. WERNER: Where was his office located?

MR. LOWERY: Ch, goodness. Man, I don't
know. He'd usually come to my office. He would always
come to my office. (Indiscernible) . I haven't talked to
Bill in a long time.

MR. WERNER: But he's — he's an independent
agent?

MR. LOWERY: He was, vyeah.

MR. WERNER: Was. Okay.
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MR. LOWERY: Because we would shop our
insurance every year with different companies. I think one
year Zurich -- we were insured with Zurich.

MALE VOICE #2: Speaking of running down
maybe contact information, do you —— do you have any
contact information for Roland McGinnes?

MR. LOWERY: No. I haven't talked to Roland
in a long time. The one thing — the first time you called
me, vyou know, you sort of — you walk in and you get a
recording and start talking about something that happened
forty years ago, you know, it sort of shakes vyou.

And my first inclination was to start trying
to get ahold of Roland and then try to get ahold of Dolores
McGinnes, but I said no. What I don't want to do is start
he said, she said, and we said, and they said.

And I just didn't want to get it started so,

I haven't called them. And I know Dolores McGinnes and
think the world of her, but she knows absolutely
tee-totally nothing about this operation.

I mean, she was totally removed from the
company. But I just made a point not to start, you know,
confabbing with everybody. Roland's a super, super fine
quy. I feel like he's still alive. He's younger than I
am.

MR. WERNER: The barges, again, would be
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taken up to the I-10 property, north of I-10. Is there any
way that they could remove sludge from those barges without
some sort of crane or —-— or some way to —— to take that
material out of the barge?

MR. LOWERY: The only way I would know
(indiscernible) you couldn't use a — like a drag bucket or
something like that. The only — the only way I know that
you could unload it the way they unloaded it, and that's
with the dredge.

I never recall seeing a dredge. But like I
said, I'm not — vyou know, I wasn't out there every day.
When I was involved with Ole Peterson, vyou know, I was in
their office at 201 North Richie. But the only way I know
to remove that sludge would be with a dredge, and I
never — I never recall seeing a dredge down there.

MR. WERNER: Do you know approximately how
long it would take to load up one barge at the Champion
facility?

MR. LOWERY: I think maybe twelve hours.

There again, that was a long time ago.

MR. WERNER: So a barge would be loaded in
twelve hours and then have to be moved out. Well, you'd
have two there. So basically every day, you'd have two
barges in, and they'd be replaced?

MR. LOWERY: And I would say two barges a day
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would probably be what about the cycle was with McGinnes,

you know.

MR. WERNER: That's pretty fast turnaround on
barges.

MR. LOWERY: Well, 1like I say, I wish I had
all the records. There's records somewhere on all this,
you know, but I have no idea where. On — on everything,

on the lagoons when they were permitted and all that stuff.
I have no idea where they'd be at.

MR. WERNER: If it takes -- do you remember
about how long it would take to move a barge from the
Champion facility down to Howe's Bayou?

MR. LOWERY: I made the run on the tugboat.

It seems like it's a ten, twelve-hour trip.

MR. WERNER: Okay.

MR. LOWERY: It's a pretty long trip.

MR. WERNER: A ten-hour trip.

MR. LOWERY: You know, I can go as a bird --
the crow flies. Actually you've got to go out to West Bay
underneath the causeway and back, and then it goes to the
canal (indiscernible) miles or the knots and everything
because I've had enough boats run seven or eight knots,
seven knots.

MR. WERNER: And it would take about maybe

twelve hours to load a barge. Assuming they were using the
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would take?

MR. LOWERY: No. They wouldn't use a
dragline. They'd use a dredge.

MR. WERNER: A dredge, okay. What's the
difference between a dragline and a dredge?

MR. LOWERY: A dredge is just a big vacuum
cleaner. It's got a big suction head that you drop down in
the (indiscernible) and then pull the barge up alongside
it, and the dredge has, you know, a cable contact that
drops that suction head down in the barge.

They'd kick the engines, and then discharge
is caught in an enclosed (indiscernible). It's a big —-
big vacuum. It vacuums the barges out. A dragline has got
teeth on the bucket and everything. It's Jjust
(indiscernible) . These are called hopper barges.

MR. WERNER: Well, it would probably be a lot
quicker to unload it than it would to load it.

MR. LOWERY: I think -- I think it would be.

MR. WERNER: Okay.

MR. LOWERY: You could with the loading —
the loading process 1is — it's not Jjust a matter of driving
up and bringing your barge up and just opening a valve.
Literally this lagoon at Champion was probably 200 -- about

200 and maybe 300 by 300, and the material's from one side
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to the other.

They had to actually take a dragline with a
big —— kind of a big board apparatus they'd throw out there
and pull that sludge in towards the -- towards another
dragline that had a big bucket which scooped it up and put
it in a big hopper.

So it was sort of a loading process that took
as much time as anything. Then you had bring to the
material to you, and this material was usually pretty
thick. It was a big operation to get the material to the
barge and in the barge.

MR. WERNER: Okay. That was — so twelve
hours there and a turnaround -- could they do that with
just one tug?

MR. LOWERY: That's all we ever had. I'm
telling you, they could take a barge up there -- every once
in a while we'd have a problem with our boat, and we'd have
to rent one. We had one boat, Kingfisher, a big boat.

They would get the (indiscernible) and take
one up there and leave it to get dredged out, pick one up,
and head back there with it, get there, and put it in line
and unload it, and then pick up an empty. But it - it's a
seven days a week job.

MR. WERNER: As far as Howe's Bayou, if it's

ten hours one way —
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MR. LOWERY: I'm just speculating. I mean,
this was years ago. I made a run on the tugboat a few
times, and I was ready to get back home.

MR. WERNER: Mosquitoes get you?

MR. LOWERY: Pretty boring after a while.

MR. WERNER: I'm just thinking — let's say
it's even just eight hours, eight hours one way. It's
going to take a while to dock it. The tug's going to have
to come back.

If we're talking about a 16-hour round trip
and we're going to load those barges, each one in twelve
hours, that's a fast turnaround.

MR. LOWERY: Well, I mean, they did it. We
had one boat, Kingfisher. It was a beauty, lots of power.

MR. WERNER: The — the pumping process, was
that a relatively small unit that you'd be able to mix the
water and then wash the sludge out of the barge?

MR. LOWERY: No. The barge itself was
actually on a — I mean, the dredge itself was actually
mounted on a small barge so it could maneuver, you know,
around. But the material, when it come from Champion, they
diluted it.

In order to get it in this hopper and feed it
down this long chute into the barge, it had to be diluted

somewhat so when it got down to the disposal site, they'd
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put in suction there and just (made a noise). It would
just come to it.

MR. WERNER: So you could unload it.

MR. LOWERY: You could unload it a whole lot
quicker.

MR. WERNER: Okay.

MR. LOWERY: Because it, you know, was
thinner.

MR. WERNER: Well, that -- that unit where
you could suck it out, was that a separate barge or was
that -

MR. LOWERY: No. It's a separate -—— the
dredge was on a separate barge, small barge.

MR. WERNER: Okay. And —

MR. LOWERY: Probably thirty foot long maybe
and fifteen foot wide.

MR. WERNER: So that barge —-- that smaller
barge would stay at the location all the time, and those
barges
LOWERY : That's correct.

WERNER : -~ would be brought in.

5 5 3

LOWERY : That's correct.
MR. WERNER: Is there a chance that could
have been anywhere near the I-10, and you might not have

seen 1it?
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MR. LOWERY: I have no idea. I've never --

I've never really thought about it until we started talking
about it. I've never seen the dredge down there.

MR. WERNER: Okay.

MR. LOWERY: If it was, I didn't pay any
attention. I just never recall seeing the dredge down
that. I know the man that run it.

MR. WERNER: Is he still alive?

MR. LOWERY: I'm sure — Dan Anderson.

He's —— he was older than me. There again, I'm about the

only person left that's alive, so you better hurry up.

(Laughter)

MR. WERNER: I appreciate you talking -- when
you talk about old, I can -- I can relate real well to
that.

MR. LOWERY: Ch, you're Jjust a kid.

MALE VOICE #1: If I could ask a couple of
questions about the tug, Kingfisher. Were they -~ was

McGinnes still using that at the time you left the company?
MR. LOWERY: Yes.
MALE VOICE #1: Do you know — I mean, I
don't know a lot about the whole marine transportation
thing. So what happens to tugs when they get o0ld? Do they
get scrapped somewhere? Do you know?

MR. LOWERY: Yeah. You just can keep
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keep it painted and just run and run and run. But I'd
venture to say it's probably run its course by now.

MR. WERNER: And you said that when it was in
the shop or things got really busy, you would rent one from
someone. Do you recall names or companies that you rented
from?

MR. LOWERY: Yeah. There was a guy that

lives in Prairieland, Green Tees. It's a subdivision of
Prairieland. I want to think —-— the name just come to me.
It was G&H Towing. We — we ——- we rented a tugboat every

once in a while from G&H Towing.

MALE VOICE #1: Do you recall the names of
anyone?

MR. LOWERY: No. No, I don't. There again,
he was older than I was too. He was pretty wealthy. I
can't remember — I can't remember his name.

Very seldom did we rent a barge, but we had
to every once in a while. Those engines run, you know, day
in and day out. You've got to rebuild them, you know,
maybe once every couple of years.

MR. WERNER: Let me ask from an accounting
standpoint. Obviously you cannot depreciate land, but you
can depreciate improvements. Are levees considered

improvements, as far as you know, that you can depreciate?
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MR. LOWERY: I've never heard of it.

MR. WERNER: So if a levee is constructed,
would you ever be able to recover that cost, or was that
just a capital expenditure, and that property has that much
more money tied up into it?

MR. LOWERY: (Indiscernible)

MR. WERNER: I guess what I'm getting at is
if McGinnes Brothers actually built the levees, if the
photographs would show that they weren't there before -—

MR. LOWERY: Uh-huh.

MR. WERNER: — and they were after, then
McGinnes Brothers would have had a cost to actually put
those levees in position or construct those levees.

Is that something that from an accounting
standpoint you would have depreciated?

MR. LOWERY: No. The way —- the way McGinnes

operated, he'd have sent a dragline operator out there with

a small dragline. They'd have done twenty acres a week,

and it just —-- it's some other job (indiscernible).
Knowing him, he's not going to set up — I

know -— I mean, I did the books, and we had to capitalize

that (indiscernible).
MR. WERNER: So it was Jjust basically an
expense -——

MR. LOWERY: And probably McGinnes Brothers
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MR. WERNER: Okay, okay. Can you think of
anything?

MALE VOICE #2: So McGinnes Brothers was a
separate corporation that was in existence --

MR. LOWERY: Yeah. They went in business in
1936, I think.

MALE VOICE #2: McGinnes Brothers —

MR. LOWERY: '36. I'm pretty sure it was
1 36.

MALE VOICE #2: And was that — was that a
construction company?

MR. LOWERY: Yeah. Basically heavy
earthmovers.

MALE VOICE #2:  Okay.

MR. LOWERY: Dragline contractors more than
anything. We did dragline work all over the southeast
United States.

MALE VOICE: What — what do you mean by
dragline work?

MR. LOWERY: Well, the draglines — of
course, you don't see a whole lot of them anymore, but it's
a machine with a long boom on it, you know, a long boom and
a bucket. And they're sort of antiquated now because

everybody's gone to hydraulic track hoes, and it's, you

ABC COURT REPORTERS 214.303.0ABC (0222)

MIMC-HC076172



10

11

13

14

15

16

17

18

19

20

21

22

23

24

25

66

know, faster and easier to run.

But there's still a need for a dragline on
these — vyou know, a lot of these big, big waterways all
over the country. McGinnes, when I went to work for them,
we were working in Florida.

When I left, they worked in Oklahoma,

Kentucky, Tennessee, all over the southeastern United
States. But it's Jjust — it's a way to move dirt.

MALE VOICE #2: So when you initially went to
work, you were working for McGinnes Brothers?

MR. LOWERY: When McGinnes Brother hired me
(indiscernible) they needed, vyou know, somebody to watch
the finance and books and everything. Going from memory, I
can't recall whether I was on MCIM's payroll or whether I
was on McGinnes Brothers' payroll.

MALE VOICE #2: Okay. But when you went to
work in August of 1965, that was -- I was wondering if you
were working for a McGinnes company before 1965.

MR. LOWERY: No.

MALE VOICE #2: That's when you started
working for one of the McGinnes companies. Okay. And you
were one of the three original board of — members of the
board of directors?

MR. LOWERY: Just what you said a while ago,

and I assume I probably was. I don't know —— I don't
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MR. WERNER: I checked the —

MR. LOWERY: But there's something that
probably would show that.

MR. WERNER: Yeah. I checked the articles of
corporation, and he was one -—

MR. LOWERY: Yeah. I think I was secretary
and treasurer too, I believe.

MR. WERNER: I don't remember the position.
I just -

MR. LOWERY: Yeah. I dealt with the bookwork
and everything.

MALE VOICE #2: Were you a shareholder?

MR. LOWERY: Yes, I was. Mr. McGinnes gave
me -— when I went to work for them — I was working at
(indiscernible) as a CPA, and Mr. McGinnes wanted me to
come work for them. He promised —-— gave me ten percent of
the stock in MIMC.

MALE VOICE #2: Okay. So were there Jjust —
were the three board members the only three shareholders of
the company?

MR. LOWERY: No. There was Mr. McGinnes --

well, he gave me ten percent. He gave Mr. Kimball
(indiscernible) . He gave Mr. Kimball ten percent because
he -— he more or less ran the operation.
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And he kept the rest of it, and he -- his
son, Lawrence, he was always reluctant to pass —-— to give
much stock into his son's hands. I don't -— something

happened.

But basically I had ten percent. Mr. Kimball
had ten percent, and McGinnes owned the other eighty
percent. I thought Mr. McGinnes had most of that.

MALE VOICE #2: So Mr. McGinnes which is --

MR. WERNER: Virgil.

MR. LOWERY: Yeah, Virgil.

MALE VOICE #2: He owned eighty percent?

MR. LOWERY: I'm going to — I feel 1like he
did. I know that the McGinnes family owned the other
eighty percent, but I'm thinking that he was very
reluctant, Virgil McGinnes, to get rid of his stock.

MALE VOICE: Lawrence (indiscernible) a board
member. Was his son a board member?

MR. LOWERY: Yes.

MALE VOICE #2: Do you remember how many
employees there were at McGinnes?

MR. LOWERY: Industrial Maintenance, the
tugboat crew was probably four. Maybe seven or eight.

MALE VOICE #2: Seven or eight employees.

And do you know if any of those employees are still alive?

MR. LOWERY: Roland McGinnes, I would think,
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is still alive. But Roland came -- I'm just going by
memory again, but Roland came on — he had worked at a big
dragline company, (indiscernible) engineering. He came

onboard five, six, seven years after MIMC was under way.
MALE VOICE #2: No one other than Roland that
you know of?
MR. LOWERY: I can't think of anyone.

MALE VOICE #2: Okay. Do you remember Karen

Russell?
MR. LOWERY: Yes.
MALE VOICE #2: Was she an employee of MIMC?
MR. LOWERY: No. I think she was employed
with McGinnes Brothers. There again, I don't know

(indiscernible) vyears and years ago.

MALE VOICE #2: Is she still there?

MR. LOWERY: No, she's not. She's with
Dolores' company (indiscernible).

MR. WERNER: Am I correct in saying that Miss
Russell started to work with the McGinnes operations --

MR. LOWERY: Yeah.

MR. WERNER: — 1in the '70s?

MR. LOWERY: I want to say somewhere in the
'70s.

MR. WERNER: So it was -—- was it after -

then it would have been after McGinnes started taking the
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waste to Howe's Bayou?

MR. LOWERY: Yes, sir. I'm almost —— almost
sure of that. I'd say Karen probably came to work for
McGinnes in the early '70s and stayed a very good, faithful
employee. And then whenever Lawrence died, well, his wife

took over (indiscernible) which Lawrence owned

(indiscernible) .
She still runs it, I understand. You may
know. I don't know. But she —— she's got to be in her

seventies, but she's still running the company.

MALE VOICE #2: Dolores, she was the wife?

MR. LOWERY: She was the wife of Lawrence
McGinnes.

MALE VOICE #2: Lawrence.

MR. LOWERY: And Karen works for her.

MALE VOICE #2: And when did you leave MIMC?

MR. LOWERY: I left in '77.

MALE VOICE #2: And when vyou left, did you
sell your shares of the stock in MIMC?

MR. LOWERY: I sold my stock to Lawrence in
1971. I quit for one week in 1971. I got perturbed and
quit, and then Lawrence was quick to latch on to my stock,
and he gave me a good price for it. I went back to work a
week later.

MR. WERNER: The unit McGinnes had to

ABC COURT REPORTERS 214.303.0ABC (0222)

MIMC-HC076177



10

11

13

14

15

16

17

18

19

20

21

22

23

24

25

71

actually pump the material out of the barges, did they
acquire that about the same time that the contract went
into place where they were hauling waste from Champion?

MR. LOWERY: No. They had those dredges, I

think, a long time before. Lawrence McGinnes was pretty
much a genius in a lot of ways. He — he actually designed
one dredge —-- two dredges called Apache and one called
Dixie.

When I came to work for them, they already
had them. They used them on the (indiscernible) canal or

something 1like that. So they had barges when I went to

work.
MR. WERNER: Did they have more than one?
MR. LOWERY: Two barges.
MR. WERNER: Two barges that could actually
pump the material from the barges. Were most of them about

the same size?

MR. LOWERY: No. The Apache dredge was —-—
that's the name of it. The Apache was probably a
12-inch -- what they called a 12-inch dredge. And the
Dixie was probably about a 10-inch. It doesn't sound like
much difference, but it's a whole lot of difference in
amount of volume you can pump.

MR. WERNER: And would the barges that those

dredges sit on, were they the same size?
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MR. LOWERY: Probably Dixie was a little bit

smaller. It's a little smaller dredge. If I were going to
guess — you know, they're not for navigation. They're
just to move around, relocating around. But the Dixie

dredge was smaller than the Apache dredge.

MR. WERNER: Okay. Would they —-- did they
keep -- when they started using the Howe's Bayou, did they
have both of those dredges down there at that location?

MR. LOWERY: I don't recall. All I remember
is seeing one down there.

MR. WERNER: One. Okay.

MR. LOWERY: They might have sold one. When
I left the company, all I recall is having one down there.

MR. WERNER: Would I be correct in saying
that you'd actually seen the operation of Howe's Bayou as
frequently or infrequently as you'd seen the operation at
the location north of the I-10 bridge?

MR. LOWERY: Total? I went down when they
first — went Brown & Root was engaged to design
(indiscernible) they actually designed it according to EPA
at the time or the Texas Quality Board. I made a trip down
there at that point in time; and then beyond that, I've
made a couple of trips on a tugboat Jjust to visit and have
a meal with them.

I signed their paychecks. So I thought 1I'd,
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you know, go out with them and everything. But I made two
or three trips down there. At the time that I made our
trips down there, we (indiscernible), you know.

The dredge was over, I guess, the levees over
there, but that's all there was. I never — as it
progressed over the years, I never went back down there.

MR. WERNER: And the area you're pointing to
is as you go in —- this is immediately on your right side?

MR. LOWERY: Right. This is the causeway
over here.

MR. WERNER: And as far as the times you'd
actually been to the location north of the I-10 bridge,
would you say other than just driving on the bridge across,
had you ever actually been to the site or just —

MR. LOWERY: Yes. I carried three-inch pumps
down there, from my shop down there when they had a large
wait in to get to Southwest Barge Lines to get it repaired.
These hopper barges have a double pull, you know.

You've got to push between the bottoms and
all that stuff, and there have been times that I've carried
a three-inch pump down there, and Dan Anderson -- they used
to keep to that barge afloat (indiscernible).

So — and then over there at Southwest Barge
Fleet, we spent a lot of money with them. I was over there

quite a bit with Mr. Hillard. And then we rented the
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barges from these people. So I was out there, you know, a
fair amount of time.

MR. WERNER: But that's on the south side of
the I-10 bridge.

MR. LOWERY: South side. But like I said,
when I carried a three-inch pump. I actually carried it
out here (indiscernible).

MR. WERNER: Let's turn this over.

MR. LOWERY: Yeah. Oh, vyeah. It was
accessible. At this point in time, it was accessible. At
this point in time when this thing was first -— the levee
was first built, this was accessible.

You could drive right through it because I
had a Volkswagen. That's what I had when I got out
college. That's when I carried that three-inch pump out
there. I parked right here, and I carried a pump around
here for Mr. Kimball and Dan Anderson.

But they would —-— they had the barges moored
right in here, and they would pump them out, you know.
They'd pump the water out.

MR. WERNER: So they pumped the barges -—
pumped them out from here?

MR. LOWERY: Uh-huh.

MR. WERNER: Is there a chance that any of

that water pumped out could have had sludge from Champion?
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MR. LOWERY: Well, I — vyou know, I have no
idea. You know, the barges were old. Like I said, they'd
been there probably from the start. (Indiscernible) take a
big -- does a lot of damage on a barge.

MR. WERNER: Yeah.

MR. LOWERY: But they would have to wait —
get in line over at Southwest. Once you let a barge
completely sink, vyou've got a real problem. You want to
keep it a little bit afloat before that happens.

I don't know why they didn't always have a
three-inch pump down there, but I know I made several trips
down there to carry a three-inch pump.

MR. WERNER: Sometimes you kind of pump
out -- 1if there would be any residue in here, you would
pump it out?

MR. LOWERY: Well, 1like I said, a hopper
barge that's built, it's got an outer shell, and it's got a
little inner liner.

MR. WERNER: Right.

MR. LOWERY: This would hold your fluids in
here, and then this right here is your (indiscernible)
right here, and the hatch is here. What would they do is
(indiscernible) 1like that.

They would, you know, pump it out and keep it

(indiscernible) and everything. But as far as any ~° any,
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for lack of a better word, contamination that could get to
the inner hopper -—- because we had to have them repaired
sometimes -- (indiscernible).

It's a possibility that some of this material
in here -- of course, this barge, when it gets here, it's
empty. I mean, 1it's brought in empty to get repaired. But
the material that was in there, vyou know, the residue might
could, vyou know, get through a hole or a crack. I know a
lot of times, they had to clean those things out.

MR. WERNER: I know I kind of alluded to this

before, but if the pits at Howe's Bayou did not go into

existence --

MR. LOWERY: I know what you're asking, and
(indiscernible) .

MR. WERNER: — the waste had to go
someplace. It had to go someplace. Are you aware of any

other location other than Howe's Bayou or possibly this
location that's on the north side of the highway —

MR. LOWERY: No, sir.

MR. WERNER: — they could have taken any
kind of waste from Champion?

MR. LOWERY: Not that I know of. But like I
said, Mr. McGinnes is the kind of guy that — you know,
Mr. McGinnes was a pretty tight person. He didn't tell vyou

everything. He -- particularly his son.
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He actually — he told his son —— he, I
think, kind of put me between him and his son a lot of
times because he —— he just didn't want — I don't know.
He was a very private man, and I — you know, he'd tell vyou
what he wanted you to know.

MR. WERNER: Is this son that he didn't want
to give the stock to?

MR. LOWERY: Well, vyeah, I guess so.

Lawrence is -— he's a wonderful person. But like I said,
he was -- you know, he was — he liked to play, had his
planes and yachts.

MALE VOICE #1: Lawrence did?

MR. LOWERY: Yeah.

MALE VOICE #2: May I ask one question?

MR. WERNER: Please.

MALE VOICE #2: In the 1965, '66 time frame,
if you can still remember back then, did you go to the
property I —— what we call the I-10 site during that time
frame?

MR. LOWERY: Yes.

MALE VOICE #2: And what was going on at that
site during that time frame?

MR. LOWERY: Well, I know that they built the
levees. I know that (indiscernible) when they built them

and then put the moors in here. I think -- I'm not sure
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about that, but I think 100 marine (indiscernible).

Then they had these dolphins put in. There
is where ——- at the time I went — the trips I made down
there in my Volkswagen with the pump because the thing was
fixing to sink, and they would -- and so, you know, it
wasn't an everyday occurrence, but I went -- I made several
trips down there, vyou know, Jjust to rescue the barge, you
might say.

MALE VOICE: You don't remember any sort of
waste disposal going on at the site?

MR. LOWERY: No, and I don't — I don't
remember seeing a dredge. That's the thing. I just do not
recall ever seeing a dredge down there.

MALE VOICE #2: Okay.

MR. WERNER: Were you ever —— do you remember
any kind of smell of materials here?

MR. LOWERY: I don't recall. Like I say,
normally this material, even though it was hauled off to
the ranch. If you go there right now —— of course, I've
haven't been there in years. You may have been. Have you?

MALE VOICE #1: We were there this morning.

MR. LOWERY: Okay.

(Voices speaking simultaneously)

MR. LOWERY: Probably it's glazed over water,

isn't it?
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MALE VOICE #1: Yeah.

MR. LOWERY: It's got water on it and
cattails and things 1like that. Normally what you see after
a while with this material, vyou don't smell it because
it's —— it gets some rainwater on top of it and gets
cattails in it.

Like I say, vyou know, there's a —— there was
a guy down in Hitchcock, a doctor — I'm sure if you read
that newspaper.

MALE VOICE: Crawford.

MR. LOWERY: Yeah, Dr. Crawford. Ch, he was
after Mr. McGinnes all the time. They were after him so
bad, so Lawrence had Channel 13 come down there

(indiscernible) water out of the lagoon, ducks flying over
it and everything, you know.

MALE VOICE #2: What was he drinking?

MR. LOWERY: He drank the water out of the
lagoon and said that -—-

MALE VOICE #2: He drank the water out of the
lagoon?

MR. LOWERY: Yeah, vyeah, the water -—-—
rainwater that had settled off of the sludge and
everything.

MALE VOICE #2: Would the sludge harden?

MR. LOWERY: Yes, I think it would, you know.
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If you (indiscernible), I think that stuff would solidify
pretty good. As a matter of fact, I'm going from memory
too.

But it seems like — y'all probably know this
from your observations, but it seems like once these
lagoons are filled, they do solidify. I think
(indiscernible) . Did y'all — did y'all observe that?

MR. WERNER: One thing you had said was -
when we talked before was that at Howe's Bayou, the — the
levees were built, and sludge would build up to a certain
point where it was decided that that was the maximum —

MR. LOWERY: (Indiscernible)

MR. WERNER: — to cap it off. You'd cap it
off, and you'd have the next levee built, and then you'd go
to the next one. So basically as one area would be filled,
you'd go on to the next one.

MR. LOWERY: That's correct.

MR. WERNER: And that's it.

MR. LOWERY: And it wouldn't be -- it
wouldn't be capped off immediately because it was just too
wet. But over a period of time, it would solidify to some
degree. I'm going from memory, but I think that you'll
probably find a lot of these lagoons are capped off with
clay because that's all stiff clay down there.

MALE VOICE #2: Going back to the
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(indiscernible), do you happen to recall —-— you said
Southwest Barge -—-—

MR. LOWERY: Yeah.

MALE VOICE #2: -—- was operating a piece of
property south of the I-10 bridge. Do you recall what
other businesses or operations were in existence next to
the McGinnes site?

MR. LOWERY: Nothing. I don't think there's
anything. As a matter of fact, you know, the last time I
saw 1it, actually I think the shoreline, if you want to call
it the waterline, was somewhere — vyou couldn't identify
where the levee was at.

But all of it here — this was all
(indiscernible), and probably (indiscernible) because it's
a large debris. They had lots and lots of highway surplus,
you know, dirt, culverts, and things.

I remember seeing for years they Jjust kept
pushing this —-- and I think since then, they've actually
come in and built a couple of buildings on the thing.

This is built —— I think this is all pretty
open. Now, this side has Southwest Barge Fleet, and there
was a big pipeline company that had a lot of cranes —-- they
may still be there — lots of — a big pipeline contractor
back in here.

But then people that we rented barges from —
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I just can't think of the name — came over here. I think
maybe it's Buy -— Buy Lo Barge Lines. But they built a
facility.

MALE VOICE #2: What was the name of the
company?

MR. LOWERY: It's Buy Lo Barge Lines. I may
be wrong.

MALE VOICE #2: Buy Io.

MR. LOWERY: Throughout New Orleans
originally.

MALE VOICE #2: Okay.

MR. LOWERY: They had so much business over
in Houston, they went ahead and moved the facility over
there. I just can't remember the name. I used to know the
guy real well.

I'm probably getting Buy Lo mixed up — Odie
Masterson has a barge company called Buy Lo Barge Lines

(indiscernible) spelled backwards. I don't think that's
the name of it. I can't recall.

MALE VOICE #2: Say that again.

MR. LOWERY: Buy Lo Barge Lines is

(indiscernible), vyou know, Dbackwards. Ole Peterson — Odie
Masterson, you know, the big -- the big chemical company in
St. Louis. I know we had some business with them.

Oh, what's the name? It wasn't Masterson.
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It's a big chemical company. But anyway, they owned Buy Io
barge Lines. I can't remember. I'm seventy-two years old.
I can't remember everything.

MALE VOICE #2: Well, I can't remember what
happened yesterday. Do you recall if there was any waste

disposal operations going on, on the Southwest Barge

property?

MR. LOWERY: No, I don't think so. I know
they -- they washed lots and lots of barges out there, you
know. I doubt —— I think they're still open and operating

under the same rules and regulations they did then, vyou
know.

MALE VOICE #2: Do you recall who was the —
who was the person that y'all dealt with? I guess —-- is
there anyone that you know that may still be alive at
Southwest?

MR. LOWERY: Bill — Bill Hillard owned it,
and -- and there again, he was older than me. Bill
Hillard, H-i-1-1l-a-r-d.

MALE VOICE #2: Bill Hillard.

MR. LOWERY: Uh-huh.

MALE VOICE: Southwest Barge, and he —- vyou
don't know whether he's alive or not?

MR. LOWERY: No, sir, I don't. There again,

he —- he seemed like an old man to me at the time and
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everything. So ...

MR. WERNER: Now, Jjust -- Jjust for
clarification, the area we're talking about, Southwest
Barge and this other -- whatever the name is --

MR. LOWERY: Yeah.

MR. WERNER: -~ that is located on the south
side

MR. LOWERY: South side.

MR. WERNER: -~ of I-10.

MR LOWERY: Right.

MR. WERNER: And the site is located on the

north side, and the other property you're talking about
is —— that was totally undeveloped at that time is also on
the north side, but it's on the east —- west side -—

MR. LOWERY: West side.

MR. WERNER: West side, the back side.

MR. LOWERY: Now, I think since then —-- since
they filled it, I think they've come in and put in a —

MR. WERNER: There's --

MR. LOWERY: Some kind of building.

MR. WERNER: Right now. And the direction of
the flow of the water at this point is going from south -—-—

MR. LOWERY: North to south.

MR. WERNER: North to south. So even though

southwest is on the south side, even if they would wash
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material out of the barges, if it were affected, the water
would go in a southerly direction.

MR. LOWERY: Yeah.

MR. WERNER: I guess there's the possibility
they can bring the material on the north side of the
highway, but it's unlikely they would bring the same kind
of material on the north side of the highway that came from
Champion. That's — that's the issue, and that material
has a very distinct characteristic.

MALE VOICE #2: Do you happen to remember,

Mr. Lowery, if MIMC had contracts with any other companies
other than Champion?

MR. LOWERY: Until they changed it to Gulf
Coast later on, but no. Champion Paper was the only one we
had a contact with.

MALE VOICE #2: So to the best of your
knowledge, MIMC didn't dispose any other waste —

MR. LOWERY: To the best of my knowledge,
(indiscernible) was Champion Paper. Now, what -— after
Gulf Coast took — took over — and I'm going by memory
again. But I think when Gulf Coast took over, I think
there may be some more material (indiscernible).

I don't know. They were there. Their whole
idea was they were going to have sort of a central

collection facility for everything.
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MALE VOICE #2: That would be in the 1970s.

MR. LOWERY: I'm — I'm going to say '70.
'71.

MR. WERNER: Early '70s. There's something
called the Washburn Tunnel. Is that -— were they separate
pits?

MR. LOWERY: (Indiscernible)

MALE VOICE #2: Right. The Washburn Tunnel
facility is, to the best of my knowledge, the Gulf Coast
Waste Disposal Authority waste facility where waste was
collected there from different industries around that area.

And -— but I don't — I've never seen aerial
photographs or anything of Champion in historical
photographs that show lagoons, ponds, whatever you want to
call them, where this sludge
was —-— where the sludge was stored. The sludge was
draglined to load onto the barge.

MALE VOICE #l: The Washburn Tunnel was a
separate facility.

MR. WERNER: That's the question. I was
thinking that's a separate facility. They're —— they're
next door to each other.

MALE VOICE #2: Okay. They're separate, and
Champion was there — Champion was there long before Gulf

Coast Waste built that — they didn't call it the Washburn
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Tunnel facility.

MR. LOWERY: Oh, so Gulf Coast made —- built
their own lagoon.

MALE VOICE 2: I don't know what their
treatment system is, but they have their own -- some
treatment system where they collect waste from local
industries and bring it down to, you know, treat it, and
then it would be shipped out by (indiscernible).

MR. WERNER: Along that same issue is a very
good point. When Gulf Coast — before Gulf Coast came into
existence, there was strictly an agreement, a contract
between McGinnes Industrial Maintenance Company and
Champion, and Champion was the only company that McGinnes
was only barging waste. Is this correct?

MR. LOWERY: Yes.

MR. WERNER: When Gulf Coast came into
existence and the contract was transferred not between

Champion and McGinnes, but it was then between Gulf Coast

and Champion. Is this correct?

MR. LOWERY: Yeah. I mean, what — what went
on between Champion and — and Gulf Coast, I don't know.
But I do know that sometime -- I'm going to say the early

'70s, '71, our contract was terminated with Champion, and
we were 1in a new contract. It was the same money and

everything, but it was Gulf Coast Waste Disposal Authority.
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MR. WERNER: But there had to be some kind of
written document between Gulf Coast and Champion.

MR. LOWERY: There may very well be.

MR. WERNER: McGinnes was out of the picture.

MR. LOWERY: Yeah.

MR. WERNER: But McGinnes was actually doing
the hauling but being paid by Gulf Coast.

MR. LOWERY: That's correct. McGinnes
actually had a contract with Gulf Coast.

MR. WERNER: Okay. The question is, during
that time period when -- when McGinnes was hauling, but the
contract allowed them to be paid by Gulf Coast, did
McGinnes haul -— continue hauling the waste directly from
Champion to Howe's Point or was the waste from Champion
mixed with other material at Washburn -

MR. LOWERY: No.

MR. WERNER: — and then hauled out?

MR. LOWERY: You know, there again — you
know, the longer I worked for McGinnes — in 1971
(indiscernible) . In 1971, they made me vice president and

general manager of McGinnes Brothers.

And from that point on, from 1971, I believe,
(indiscernible) Delta Airlines to Nashville or Memphis on a
Sunday and might get home on the next Saturday. So I

got -— after 1971, I was totally basically out of the
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operation, but ask your question again.

MR. LOWERY: Well, I guess the case in point
is these initial pits that are located at Howe's Point,
they were in use at the time only by McGinnes, only with
waste from Champion.

MR. LOWERY: Yes, if it changed after 1971,
but I don't think it did. I would have heard about it.

The only place that McGinnes — 1like I say, one of these
captains -- you mentioned Captain Roberts. You know, those
guys were there, and they know what went on.

But one of them lived somewhere right on the
Louisiana line over here, and I can't remember his name.
But anyway, you know, as far as I know, the only place that
McGinnes ever — ever pumped those barges was there at
Champions.

MR. WERNER: Okay. And if waste here has the
same characteristic as the waste here, and that's the same
characteristic of the waste that comes from Champion, kind
of isolating it down, somebody took it there. Whether you
actually saw somebody, somehow it got there, I guess, 1is
the issue.

MALE VOICE #2: In the 1965, '66 time frame
did MIMC have an engineering firm that it did a lot of work
with MIMC?

MR. LOWERY: Yeah. Brown & Root engineered
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MALE VOICE: Were there any other companies
that you worked with (indiscernible)?

MR. LOWERY: McGinnes Brothers. I mean, we
worked with all the major engineering companies, contracts
totally removed from MIMC. We worked with a lot of
engineering companies.

MALE VOICE #2: Do you remember any names?

MR. LOWERY: Well, it's the same ones I
worked with (indiscernible). Like I say, it was Jjust --
like the work I do, I go out and, you know, get a set of
plans and go to work. They didn't have — they didn't
engage -—- ever engage the services (indiscernible). All
they did was do the work.

MALE VOICE #2: I was Jjust wondering if there
was engineering firms that were engaged to do work at the
site. Do you recall?

MR. LOWERY: No, I do not. I do know that at
the time all this was going on that Dr. Thibodeaux -- that
was the name you heard. He was the bridge pollution man.
I heard his name a lot.

MALE VOICE #2: You mentioned earlier — vyou
were talking about Ole Peterson.

MR. LOWERY: Plant Maintenance.

MALE VOICE #2: Ole Peterson stayed in
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trouble all the time. Bobby Burns.

MR. LOWERY: Yeah, vyeah.

MALE VOICE #2: You said Ole Peterson and

something else.
MR. LOWERY:

Plant Maintenance Corporation.

Plant Maintenance Corporation. It was Jjust something he

could (indiscernible), you know, kite checks and things

like that.
MALE VOICE #2: So Plant Maintenance

Corporation was a separate company from Ole Peterson?
MR. LOWERY:

Yes. He knew —--

MALE VOICE #2: But it was all one and the

same?
MR. LOWERY: Yeah. He knew how to play it.
MR. WERNER: It's Plant Maintenance
Corporation?
MR. LOWERY: They were (indiscernible).
MALE VOICE #2: You mentioned MIMC rented
barges, I guess, from a New Orleans company.
MR. LOWERY: Uh-huh. And again --

MALE VOICE #2: Do you remember what that

company was?

MR. LOWERY: No. I'll — 1I'll think of it,

and then ultimately we ended up buying barges.

MALE VOICE #2: Do you remember what year?
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MR. LOWERY: No. What we did —— we had them
on a lease purchase option. I'm going from memory. I have
no idea. These lease purchases are a three or four-year

period, vyou know, and these barges were pretty old too.

MR. WERNER: How long would you depreciate
those barges over the years?

MR. LOWERY: I don't remember that. Five,
ten years. It was short-lived (indiscernible).

MR. WERNER: Rust out so fast. During —-—
during the time you had actually been with McGinnes
Brothers or McGinnes Industrial Maintenance Company, did
they have to actually buy a new barge to replace any of the
old barges or were they always being repaired?

MR. LOWERY: I don't think we ever bought any
new barges, but I think — I think there was a period of
time that I was involved that we probably bought a couple
of good used barges, maybe buy them out of a rental fleet,
more than likely this rental fleet we rented from.

MR. WERNER: So it wasn't necessarily the
same four or five you started with that were there —

MR. LOWERY: You'd send them back to the
rental fleet because, you know, they were wore out, and
they'd give you some more. Like I say, I was involved in,
you know, from '65 and then I got pretty well moved over

to McGinnes Brothers in '71. So during that period of time
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I feel like MIMC -- that we owned the barges. We owned the
tugboat.

MR. WERNER: And on the site north of the
river, north of the I-10 bridge, where you're talking about
where they would tie the barge up, what was that term?

MR. LOWERY: I called them dolphins.

MR. WERNER: Is that the same thing as a

pylon?

MR. LOWERY: Yeah, pylon.

MR. WERNER: Okay.

MR. LOWERY: You usually put a -— maybe a
dozen in a clustered kind of form (indiscernible). It's

just a mooring device. I think probably they had put them
in there. They could pull the barge and tie it off, vyou
know.

MR. WERNER: When they would — when they
would unload barges at Howe's Point or Howe's Bayou, did
they have the same type of mooring to be able to hold those
barge in a position to unload it?

MR. LOWERY: No. The barge -- the dredge
itself was only probably -- maybe a 30-foot by 15-foot
barge, and they had what they call a (indiscernible).
They'd drop all four corners or maybe just on one end.

They could actually drop this big pipe in the

ground. They'd kind of sink it in the ground to hold that
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come right along and

tie off on it.

-— the big barge would

When they had pylons down there, I can't
remember, but I know they would -- the levee would be right
here, and your canal would be over here. The canal — we
actually called it McGinnes Industrial Barge Canal.

We would have the dredge in right here, and
the barge would come right alongside it here. It'd be a
little bit longer, and it'd come alongside here. The
dredge would -- they drop this snorkel, you might, say, or
vacuum. You would have a discharge (indiscernible) the

levee and pump it out like that.
MR. WERNER:
The dredge would sit

arrangement?

the pit they were going to pump it

MR. LOWERY: This barge
to pump.

MR. WERNER: Now, I was
of days ago, and I noticed that if
river —

MALE VOICE #2: I-10.

MR. WERNER: Yes, I-10.

MR. LOWERY: Oh, okay.

MR. WERNER: Come up I-10,

the north side of the property,
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a barge or anything back here, this is not wvisible from the
highway.

MR. LOWERY: No. The pylon they had was over
on this side.

MR. WERNER: Right.

MR. LOWERY: On the deep water side, vyou
know.

MR. WERNER: But if you had a barge here, to

have it unloaded, it would not even be visible from the

highway --

MR. LOWERY: Right.

MR. WERNER: — based on what I could see
when I was out there. So if a barge was up front basically
on the -- on the east side of the property, it would be

visible from the highway as you're going across the ten
bridge. But if the barge is being unloaded back here, as

you're going across the highway, you would never see that.

MR. LOWERY: I can almost tell you —-- this is
going from memory, but yeah. I don't think you can do it
today. I don't think you can get —- the San Jacinto's

River's got some depth to it.

You get out here -- at one time, this was
almost marshland. I don't believe you could then or now
even think about getting a loaded barge back over here.

MR. WERNER: Okay.
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MR. LOWERY: You would have to dig a channel
to do it, but I —— I don't think there's any way you could
have then or you could now get — 1like I say, I haven't
looked at it in years, but I don't think you could get a
barge loaded, you know.

MR. WERNER: (Indiscernible)

MR. LOWERY: Yeah, (indiscernible) .

MR. WERNER: You'd something about earlier
that when you'd bring a pump over here, you'd come over
with your Volkswagen. Would you actually drive into this
area?

MR. LOWERY: I'd usually —— there was a
bridge right along here. You could get down below the
bridge and probably still can. Used to, vyou could drive
right down here, and this was -— they built that levee out
here.

MR. WERNER: Right.

MR. LOWERY: You could actually have the
barge up here, and they'd — I'd take the pump and get
it — you could actually walk on dry land, walk on the
levee, and walk over here. They'd have a gangplank or
something. I can't remember.

MR. WERNER: But am I correct in saying you
could not actually drive from the highway down into this

property or could you drive -——
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actually drive down underneath the I-10 bridge and —- and
actually come to this point right here.

MALE VOICE #2: Was that like a parking lot?

MR. LOWERY: Well, it was Jjust —— it was just
surrounded by water and everything, vyou know, but that's
about as far as you could go.

MR. WERNER: Was there Jjust like water and
marsh in this area?

MR. LOWERY: Uh-huh.

MR. WERNER: You could —— okay. But now the
levees, 1like you said, identify — you've got this one
large area with the levee, and then you've got these other
areas over here that have levees.

MR. LOWERY: Yeah, just — Jjust -- it's Jjust
a levee around the four — four, vyou know, legs around
here.

MR. WERNER: Yeah. The aerial photos show

this, and then they also show basically two more down here.

One is -—-
MR. LOWERY: Again, all I — you know, all T
recall is it was Jjust a leveed-in piece of property.
MR. WERNER: Okay.
MR. LOWERY: I didn't ever surmise it in my

mind being -- being twenty acres of levee, but they leveed
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MR. WERNER: I think we had (indiscernible)
draw an official map of the site.

MALE VOICE #1: Boy, 1f you're going to ask
me to draw an official map of the site, that's ...

MR. LOWERY: Since this Jjob —- since I left
McGinnes years ago, I've been right over here somewhere.
There was a guy (indiscernible) dragline somewhere out in
here on a barge, and he was dredging this area right here,
you know, pulling the material up and then loading it out
on a dump truck and hauling it out. He was actually doing
a dredge job with a dragline.

MR. WERNER: There's a lot of sand being
taken out of this area right now.

MR. LOWERY: As a matter of fact, I know the
guy that was doing.

MALE VOICE #2: I wish I had brought my
aerial photographs that I had of this site, but this --
this is the river, and this is I-10, and this would be
the —- the impoundment, the —-- the levee area.

From an aerial photograph, I believe 1973,
it's pretty clear that there's one — this is a really bad
drawing —-- over here one levee of —-— that shows material in
it, and you can see the walls distinctly.

Then there's a C-shaped one over here and
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then one kind of inside of it. So that's just what the --
the photograph shows, and I was wondering if you had — and
you've already answered it.

(Voices talking simultaneously)

MR. LOWERY: I just remember seeing a
(indiscernible) .

MALE VOICE #2: I think you've already
answered this question. You wouldn't know any sort of
process or why it would be configured that way?

MR. LOWERY: No.

MALE VOICE #2: Getting back to the pylons or
dolphins --

MR. LOWERY: Yes.

MALE VOICE #2: -- if they were there when --
when McGinnes quit using the property there by the I-10
bridge, would they be obligated to take those out or
would — do you feel the remains of them would still be in
the ground?

MR. LOWERY: I have no idea.

MALE VOICE #2: Okay. All right. And
that —— I'm just wondering because —

MR. LOWERY: I have no idea.

MALE VOICE #2: — for future investigation,

I want to know if someone's putting a bore hole down if

they're going to hit one of those.
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MR. LOWERY: Yeah.

MALE VOICE #2: That'd be good to know.
Okay.

MR. LOWERY: Have y'all — have y'all cored
this or bored this or anything

MALE VOICE #2: Well, we --

MR. LOWERY: -- to know what depth?

MALE VOICE #2: Back in 2005, we -~ I believe
it was 2005. We collected some sediment samples in the
former impoundment area. So we didn't really core down.
We got somewhere two to three feet down. But, you know, we
didn't -- that was as deep as we went.

MR. LOWERY: So you — you know the sludge is

at least two feet deep. Is that what you're saying?

MALE VOICE #2: That's -- yeah. It is — I
don't know that you could say that. It's not, vyou know,
getting —- getting a sediment sample isn't, vyou know, a
definitive way of telling, you know, at least --

MR. LOWERY: How deep it is.

MALE VOICE #2: -- how deep it is. It's --
yeah. It's hard to say. But within -- within that two or
so feet of sample that we collected, we did find material
that is indicative of a paper mill.

MR. WERNER: So to answer that -- we take the

samples that are normally two feet, three feet, six inches.
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MALE VOICE #2: We collect as far —— as deep
as we can get the — the coring tool to get a good
historical, vyou know, representation of — of —-- you know,

as much as we can see.

MR. WERNER: So if it's not done to the depth
of fifteen or twenty feet —

MALE VOICE: No.

MR. WERNER: —— you're just basically getting
the materials out and testing it. That's it.

MR. LOWERY: How big those levees were,
again, that -- that wouldn't be considered (indiscernible)
It seems like it never was four or five-foot, six-foot max
with the levees out here. You've been there.

MR. WERNER: This 1is Jjust without knowing.
But if it was considered to be a location that would
temporarily be used to put waste from the paper mill until
Howe's Bayou was ready, there would be no reason to build a
high levee because by the time the bayou would be ready,
even a low levee, they — they would probably not fill it
up.

So without being there, that's just a
surmise, and that's it. But that might explain why the
levees are low.

MALE VOICE #2: I just want to kind of get

back to what you exactly remember about the site when you
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were out there. You did see the levees.

MR. LOWERY: Yeah. The small levee I call
it.

MALE VOICE #2: And can you give me an
approximation of the area that the levees surrounded?

MR. LOWERY: The area or —

MALE VOICE #2: The area.

MR. LOWERY: Twenty acres, it would hold
32,000 cubic yards. It would hold 32,260 cubic yards per
foot. Twenty acres, it would hold 32,260 cubic yards per
foot. It's five-foot deep, 161,300 cubic vyards.

MALE VOICE #2: So the (indiscernible) acres
side, that levee —

MR. LOWERY: No. I don't know that for a
fact. Like I say, when I saw it, I just —-- that was, you
know, kind of what it looked like. I didn't — I didn't
think the whole thing was leveed in, but I don't know.

MALE VOICE #2: Okay. So you don't remember.

MR. LOWERY: But I mean the whole twenty

acres are leveed in. That's what I mean.

MR. WERNER: I don't — I don't believe the
whole twenty acres itself was. There was a levee within
the twenty.

MALE VOICE: (Indiscernible)

MR. LOWERY: There's a levee within the
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twenty acres. Actually, I don't quite remember this, but
you see pictures of this right here.

MALE VOICE #2: Right, and I was just going
to suggest this -- on your computer, do you have access to
Google Earth or something so we could —-- if we could see
just for your benefit as far as an area of how big this
would cover, we could see it from the air because in high
enough photographs you can still see the levee —- the
impoundment walls. So if you wanted to see that, we could
try that if you wanted to.

MR. LOWERY: I think all the girls are gone.
I'm not sure.

MALE VOICE #2: Okay.

MR. LOWERY: We can open the door and see if
(indiscernible) at the front desk.

MALE VOICE #2: Do you have somewhere —

MR. LOWERY: No. It's nothing all that
critical.

MR. WERNER: He wants to go to church.

MR. LOWERY: It's too late now. Nobody
there? Okay.

(Voices speaking simultaneously)

MR. LOWERY: She -- she could put it over
there. I'm computer stupid.

MALE VOICE #2: I'm fine. I'm just
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suggesting it because --

MALE VOICE 1: To refresh his memory as to
what -

MALE VOICE 2: You never know. Let me try to
run through the rest of my questions.

MR. LOWERY: Sure.

MALE VOICE #2: When you were working with
MIMC and Champion (indiscernible) —

FEMALE VOICE: (Indiscernible)

MR. LOWERY: What was it you wanted to try to
do? He wanted to try pull something off the computer.

FEMALE VOICE: I don't have it turned on.
I'll turn it back on.

MALE VOICE #2: You mentioned that you had a
plant manager. There was a Mr. Henderson.

MR. LOWERY: Jim Henderson.

MALE VOICE #2: Do you remember any other
people at Champion that you were in contact with or working
with at the time —

MR. LOWERY: Yes.

MALE VOICE #2: -—- that we might be able to
talk to?

MR. LOWERY: I was thinking about it a while
ago. I'll think of it in a minute. Yeah. He was younger
than -- well, he was older than me too, but he was younger
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than Mr. Henderson. He lives up in East Texas somewhere, I
heard.

I will think of his name in a minute. I'1ll
think of it. He was the plant manager or, you know,

operations manager, you might say. Ch, golly. It'll
come —- I'll think of it.

MALE VOICE #2: That'll be helpful if we
could get in touch with someone.

MR. LOWERY: Yeah, and he would be the only
person that might still be around that, vyou know, would
know what went to

MALE VOICE #2: There are some deed records
(indiscernible) owned by Virgirl McGinnes as trustee. Do
you recall whether when you were doing the books for MIMC,
was that piece of property considered an asset of MIMC or
was it McGinnes Brothers?

MR. LOWERY: I'm almost certain it was MIMC.
I'm not 100 percent sure, but I feel like it was. And I
want to say it cost $50,000, but I'm not sure. Forty or
$50,000.

MALE VOICE #2: You don't remember for sure,
but you think it might?

MR. LOWERY: It Jjust seemed like it was forty
or $50,000. It seemed like an awful lot back then.

MALE VOICE #2: You mentioned a person with
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Brown & Root that you worked with.
MR. LOWERY: Bob -
MALE VOICE #2: Milweed?
MR. LOWERY: Bob Milweed. Bob Milweed, and I

don't know how to spell it. M-i-l-w-e-e-d, I think. I'm

pretty sure he's -— he's gone. He was in World War II with
Mr. McGinnes' — Mr. McGinnes lost a brother in the war.
He was on a flight — the same flight with his brother.

He's eighty-five plus.

MALE VOICE #2: Do you remember anyone else
at Brown & Root?

MR. LOWERY: Bob —— Bob Millweed pretty
well -— him and Mr. McGinnes walked the permits through.
You know, they're the ones that went to Austin to all the
meetings, what I call walk — walk the permits, discharge
permits and all that stuff. I'l1l think of the name. I
just can't remember names.

MALE VOICE #2: And you said that you would
try to locate Bill Purifoy?

MR. LOWERY: Yeah. I'll try. Like I say, if
there's a bridge — if a barge got to a bridge, it's after
I worked there. Like I say, I --

MR. WERNER: Do you happen to remember a
barge at Champion being overloaded and sinking in the dock

at the Champion facility?
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MR. LOWERY: I don't recall that.

MR. WERNER: Okay.

MR. LOWERY: We — we had barges that went -—
I think went down in Galveston sometime. It pumped out
(indiscernible) . We had some barges that settled to the
bottom, you know.

MR. WERNER: Did you ever have to file —
while you were there with McGinnes, did you ever have to
file a claim, insurance claim for a barge that had caused
damage or sank?

MR. LOWERY: As far a I recall --

(Cell phone interruption)

MR. LOWERY: Like I say, I handled the —- the
insurance for McGinnes over a long period of time,
particularly marine and aviation, and I — I Jjust do not
recall a claim of any kind.

MR. WERNER: And that was from the time you
started in '65 up to the time you left?

MR. LOWERY: I left in '77, uh-huh.

MR. WERNER: Okay.

MR. LOWERY: I just do not recall an
insurance claim of any kind.

MR. WERNER: Okay. And especially a barge
breaking loose from the pylons in this area and coming into

the I-10 bridge.
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MR. LOWERY: I cannot think of any claims.

MALE VOICE #2: Would the insurance policies
you had cover the property on I-107?

MR. LOWERY: I wouldn't think so. The big
concern you have on maritime law is, you know, vyou wind up
suing under maritime law rather than workmen's comp because
there's no limits — statutory limits.

That was always my concern. But as far as
any insurance on the property itself, I'm going to say no.
I didn't —— I didn't have insurance on it. You didn't
think about things 1like that then. McGinnes -- you know,
McGinnes Industrial had, vyou know, liability insurance, you
know.

MR. WERNER: But as best you can remember,
there was nothing that you can remember actually
depreciating -— depreciation associated with the property.

It was just a capitalized expenditure?

MR. LOWERY: Well, the — the land itself was
capitalized, and the levee -- like I said, the levee was
dug. I don't know when it was dug, but — and I kept books
for both McGinnes and MIMC. Some of that was so trivial.

Mr. McGinnes would send a dragline operator out there
(indiscernible) . So it's an expense.
MR. WERNER: Okay. So it would go on the

books as an asset, and that's it. Okay.
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MALE VOICE #2: And Bill Hillard was with
Southwest Barge. Do you remember —- I can't remember
whether you said he was still alive.

MR. LOWERY: Bill Hillard, he was older than
me at the time. The establishment's still there, Bill
Hillard, and ——

MALE VOICE #2: Southwest Barge is still
there?

MR. LOWERY: I think they're still there and
operational if they haven't been sold out by now, vyou know.

MR. WERNER: There's a —— we were there
yesterday, and there's -- I don't know if it's Southwest --
I didn't look at the name, but there's a big maintenance
facility right in this area. So it could be exactly who

you're talking about.

MR. LOWERY: Yeah. If you can find them — I
just -—- you know, somebody here might could know on what's
going on around here more than I do (indiscernible). But

that's the only person I know out there.
MR. WERNER: And what was that name again?
MR. LOWERY: Bill Hillard, H-i-1-1-a-r-d.
MR. WERNER: Okay. Do you all have any
questions?
MS. WALKER: The article in regard to

Hitchcock and the land, where was that?
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MR. WERNER: It came from the newspaper. It
is —-- you're welcome to make a copy.

MR. LOWERY: Prior to Mr. McGinnes' death, he
was in the process of selling that property.
(Indiscernible) .

MR. WERNER: This is from Galveston News.

(Voices talking simultaneously)

MR. WERNER: This particular issue is
December 30th of 1967.

MR. LOWERY: But he passed away just about
the time he told me he was getting ready to do that.
WALKER: (Indiscernible)

WERNER : Pardon?

5 5 &

WALKER: (Indiscernible)

MR. WERNER: Well, I ran two copies because
it's such a bad copy. This is actually a double page, and
we didn't have a very good copy of it. It's the same
thing. It's just —

MS. WALKER: (Indiscernible)

MR. WERNER: Right.

MALE VOICE #2: Can you tell me again,

Mr. Lowery -— I think you said G&H Towing.

MR. LOWERY: Yes.

MALE VOICE #2: Or G&H Tug.

MR. LOWERY: It was G&H — G&H Towing.
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G and H, initial G and H Towing. The other guy — there
was one (indiscernible) that we used. The other guy I told
you a while ago I was thinking about lives out in
Prairieland at Green Tes.

His name is Brooks, Mr. Brooks. That's all I
remember. He was very wealthy, owned a bunch of boats and
everything, played golf all the time. We rented from him
every once in a while.

MALE VOICE #2: And he's with a different
company that you mentioned?

MR. LOWERY: Yes, he is. I wished I could

(indiscernible) . I used to keep all kinds of records.

MALE VOICE #2: Do you have records

(indiscernible)?

MR. LOWERY: No. I said I wish I did. I had
a world of records. I'm kind of a bug for keeping records
and everything, vyou know. But no, I don't —-— I don't have
any records.

MALE VOICE #2: Where is —— where is G&H
Towing?

MR. LOWERY: It's up here in Houston. They
may still be around, G&H Towing.

MALE VOICE: Can you remember anything else
about the property at I-10 that may be important to us?

Anything at all?
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MR. LOWERY: No, not offhand. Like I say, I
remember -- I remember seeing a levee. I remember seeing
the dolphins. I remember seeing a barge tied up there, vyou
know, but I not remember seeing a dredge out there.

MALE VOICE #2: (Indiscernible)

MR. LOWERY: Do what?

MALE VOICE #2: Waste disposal there.

MR. LOWERY: I never — 1if there was, I never
was a witness to it. And like I say, Jjust thinking back, I
don't remember seeing a dredge. Of course, you know, when
I'd go and take a pump out, I was Jjust ready to get out and
get back.

MALE VOICE #2: What were other ways of
possibly disposing of it and unloading the barges?

MR. LOWERY: That's the only way I would know
how to do it because a hopper barge, you can't -- you can't
put a bucket in there and start dragging it out because
you'd rip the bottom out of it and everything, and you'd
have a real problem.

I would say they would have to be pumped out.
Now, Bobby Burns — 1like I said, Bobby Burns, from the time
of August when I was baby-sitting those two companies for
about six months, material was being removed during this
time, and that was before —-—- Mr. McGinnes is the one who

brought the barges onboard.
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I'm just going back from memory, but it seems
like there were vacuum trucks. They had a lot of volume to
take somewhere, you know.

MALE VOICE #2: The vacuum trucks would
have —

(Voices speaking simultaneously)

MR. LOWERY: (Indiscernible) and suck it out,
you know.

MALE VOICE: So it's possible there could
have been --

MR. LOWERY: And -- and I'm not saying —- I
mean, it's a very good possibility during that first six
months that I was with MIMC or McGinnes Brothers and would
baby-sit that company, they were removing sludge then, but
I didn't ever go down to the facility and witness it. But
I don't recall — I would have known if they had tugboats
and barges.

MR. WERNER: To clarify the questions asked
and kind of the question I'd asked earlier, would it be
possible for a vacuum truck — do you know what a vacuum
truck is? Okay. Would it be possible to get a vacuum
truck into this area?

MR. LOWERY: I don't — I don't really know.

I guess it depends on what the tide does and everything. I

just don't know whether you could get one in there or not.
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MR. WERNER: Well, with the tide —

MR. LOWERY: That particular area is
subsiding, has been subsiding (indiscernible).

MALE VOICE #2: In 1965, '66, was the I-10
side covered with water other than this area where you used
to park your car?

MR. LOWERY: Yeah, vyeah. There's water
pretty much all around this and probably still is. As a
matter of fact —

MALE VOICE #2: But the twenty acres wasn't
covered with water.

MR. LOWERY: No. It had — you know, it has
a levee around and probably has a little water in it, vyou
know.

MALE VOICE #2: Do you remember water being
inside the levee?

MR. LOWERY: I never paid attention unless
you pump it out. It'd start making water, you know, 1if you
dig down very — five, six foot, probably groundwater, you
know. It would Jjust come up.

Like I say, you know, it's a question I've
asked every time. Is there no records left of — as far as
the dates that the boats were bought, the barges were
bought and all that kind of stuff. There ought to be some

records of that somewhere.
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MR. WERNER: Those would be records of the
company, and that was so long ago it's not (indiscernible)

MR. LOWERY: That's true.

MR. WERNER: So we're really dealing with
historical information that we can — that we can point to
what's happened, and I really think the primary issue is
there's material at that location that meets the same
characteristics as the other location. Somebody put it
there.

MALE VOICE #2: Here's what I'm trying to
figure out, Mr. Lowery. To the extent there is waste on

that property and we used the sampling out there, could it

be -— I was wondering if there would be waste there from
companies other than McGinnes. It sounds like you don't
know.

MR. LOWERY: I can almost emphatically say
any material that McGinnes hauled in barges came from —-
through 1977 came from the lagoons there at Champion Paper.
Now, what was brought to that lagoon after Gulf Coast took
over —— really what I heard was Gulf Coast took over that
thing and made it sort of a collection center, and I heard
they had actually brought the pipe from Crown Central over
there.

I've wondered myself, you know -— I know that

we worked a long time with the EPA to get this discharge
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permit, you know, for this effluent over here. And then
when Gulf Coast came on -— this is memory —-- of bringing a
different product into the lagoon.

I often wondered about, you know — Gulf
Coast 1s a state-sponsored agency, and the EPA's involved
in the discharge permit, and everybody (indiscernible)
going on. But I think there's a possibility the
characteristics of the material started changing when Gulf
Coast came aboard, but I don't know that.

MALE VOICE #2: But before Gulf Coast came
onboard, it would have been Champion waste.

MR. LOWERY: Absolutely, absolutely.

MR. WERNER: We've touched on this before;
but when you left, by the time you left, would I be safe in
saying that at least one of these levees had been closed
off?

MR. LOWERY: Oh, I think a lot more than
that. Like I said, I went out here initially before we
ever built the first levee, made a couple of trips down
there on the tugboat, but —— and even then they had already
began this McGinnes Barge Canal because we went up in the
barge canal on the boat.

About the time I left in 1977, probably — I
don't know how long it continued after I left with

McGinnes. But when I left McGinnes, there was a whole
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network of lagoons all the way up — how far here, I don't
know.

MR. WERNER: But these were the originals,
and they would only have Champion waste in them.

MR. LOWERY: That's correct, and anything
else that was done up through 1977 with the change of
players.

Like I said, when I did come out in the
tugboat and made a run up in here, this — they already had
a network of lagoons that were finished and topped off and
were probably working on these — I guess there's a lagoon
back in here. But they've been dumping in here for — from
'67 to '77 or ten years.

MR. WERNER: The levees themselves were all
actually constructed by McGinnes Brothers. The engineering
was done by -—

MR. LOWERY: Brown & Root.

MR. WERNER: — Brown & Root. And the
engineering -- would I correct in saying the engineering
was a particular width and height; and then after that,
McGinnes Brothers made sure that they built the successive
levees to the same standard?

MR. LOWERY: Uh-huh.

MR. WERNER: Okay.

MR. LOWERY: Brown & Root was involved in
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that thing all the years I was there. Any time they got
ready to -— I guess it was a particular — a particular
design that EPA had or whatever. They built according to
the standards set by the EPA or the Texas Water Quality
Board or whoever it was.

MR. WERNER: So are you saying that he
decided to build a new levee impoundment, and Brown & Root
would design it?

MR. LOWERY: They designed a whole network
initially; and then over a period of time, vyou know, you
double your the capacity. I'm sure that they had them
involved in that too.

MR. WERNER: I see.

MR. LOWERY: But Bob Milweed was around a
long time with Mr. McGinnes and even after Roland McGinnes
come onboard. Like I said, Roland, as far as I know, is
still alive. When Roland came onboard, well, he — he
would go to the meetings with Mr. McGinnes and with Bob
Milweed.

MR. WERNER: Did you ever attend any of the
meetings in Hitchcock when --

MR. LOWERY: No, no.

MR. WERNER: —— discussions were going on?

MR. LOWERY: No, no. Like I said,

Mr. McGinnes had a way sometimes of keeping you out of his
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business when he wanted you out of his business. He had an
ongoing battle with Mr. Parker, you know. He and
Mr. Parker had bad blood anyway, I think, so they were at
each other's throat, you know.

MALE VOICE #2: Do you remember the four or
five barges (indiscernible)?

MR. LOWERY: Yeah. Once we —— I think we
started off with probably four barges.

MALE VOICE #2: Did those barges have
particular names? Do you remember?

MR. LOWERY: No. It was like one, two,
three, four, something like that. That's how we kept up
with them for cost records and repairs and any insurance
and all that stuff. They actually, I think, probably had
some sort of legal number to give the insurance company,
you know.

MR. WERNER: And the — the barge time from
Champion to the I-10 site was about two to three hours?

MR. LOWERY: Yeah. I'm just -—— I'm Jjust
guessing. I can't imagine it being any more than that
coming down the ship channel and getting out into the
(indiscernible) . I wouldn't think it'd be over three
hours.

MR. WERNER: And the estimated time between

Champion and Howe's Bayou was maybe eight to ten hours?
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MR. LOWERY: Yeah.
MR. WERNER: It was a longer distance.
MR. LOWERY: A much longer distance.

MALE VOICE #2: Mr. Lowery, I think you've

been a very patient man. I appreciate your time. I'm
probably remembering —— I'm probably forgetting the most
question I need to ask vyou. Can I — can I call you if I

think of something?

MR. LOWERY: Sure. You bet. I'll give you a
card. Any one of you can.

MALE VOICE: I pulled up on Google if you
wanted to see —

MR. LOWERY: Okay.

MALE VOICE: —— how big an area these things
are.

(Voices speaking simultaneously)

MALE VOICE: You can get a sense of that.

MR. WERNER: We're turning the tape off.
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'STATE OF TEXAS )

COUNTY OF DALLAS )

THIS IS TO CERTIFY THAT I, BARBY D. BLACK, a
Certified Shorthand Reporter in and for the State of Texas,
reported in shorthand, to the best of my-ability as I was
not physically present at the time the recordings were made,
and that the above and foregoing 120 pages contain a full,
true, and correct transcript of the said recordings except
where indicated by "indiscernible."

Certified to on this the 4th day of Seplember,

2008.

12,-c\M st - P ==
Expiration Date: 12/31/08
Firm Registration No. 491
The Nathaniel Barrett Building
903 East 18th Street, Suite 117
Plano, Texas 75074
Phone: (214) 303-0222
Fax: (214) 303-0202
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INTER-OIFICE

Studey W, N.F. Sadtherst, PE., .-uucLﬂr

_iliqltln:ll ol ‘-""""".. oL 1‘Iiv! im. afl urll(.f l’uI]uL ), Contral
1 = Ceinfon ianer, Inc, :iu'--..

Iwestiontiv of Industring Wesle Disposa

Following o request from Mogh Yunlls, Assislint Execubllve Sccretary of the

Ender Pollulion Control Buln.'l, Lhe: vrih.r and Snltacian Jobn Fadd centacled
of flciuls of the Chumplon Papsr, Inc., Pasadenn, Texas, ond made an [nvest-
fgation af the present vaste dingsnnl practlees of the coupany. This Invest-

bgution was wale on April 22, I?L’.J.
Persans conlacted durlug U course of e Investlgibion included:
Er. JuL, Hendersen - Champlon Paper
L n

Nr. A.J, Ravirre -
Rr. V.C, hofinnes  « HeGinnen Jndustrial Ealat. Corp.
2 . " * (Seery-Treas

Hr. George Lourfe - E
- ALE. Kimail) - L » " " ({Gan. ¥anage

The malling adiresses of Lhe cosjrmys arc:
Charpion Papars, Inc., PO, Box 872, Pusadenn, Tuxus 77591
MeGinnes Ind, Fainl. Corp., 200 . RicHey, Pasadena, Tex 77502

In additien Lo Whe above, Sanitarlnn Bab Douglass of Uw larels Coamty Health
Departseat, Adr and Stream Pellublon Section, was contacted In the slsence of
Dr. YA, Quebvdenux, Chicf of the Section, Hr. Douglass vas unable Lo assist

in the {nspecliva.

General

The Investigatlon covered the present practice of disposal of setbled zalfds
fram the Chaapion Puper processcs, n practice which s carried out by the
FeGinnes Ind. Balnb. Corp. This practice eonzists of the rumoval of the

sattled aalerial fros the sccundary ponds at Chasplon planl, the Lrnna"mrtlng
of the eaterial byuborge Lo an érea adjucunl (o the San Jnclnvo River. Ienn

Huy.:13), and. Lhe \unleading. fron u.u birgs Inlo ponds which haye twan formed
il A ith e ol slncy-npptfd,{i‘% r?&'ﬁp?‘

a6 Rt ENESTI L G i T650da 0F 1965, This. work Wi
L Ollla Petersun ConsLructiin Co., R Curgen l.'l."tlng brer tindi
baglrning operation on Sepvember 13,1905

Tnis particenlar type of opwration 1s carried ot [n n cycle of ports, The
poads st Chveplon are nllowed to F11) with the puterind (or eng full tnd Lhe °
other nppronching L) and hauling Is then bagln on the full pit. AL tlo tlias of
tha Inzpcction, heth pits lind been ciunned with nhout § barge Jonds (est. by
¥r. ¥efilnnas) left Lo remove, Thin wuwild cumplete L oporation unl.ll the
ponds are agujn full = which |8 expecled Lo Lo somcbime lutsr his yenr,
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Q:allty 0" Siterlal Ranoved

An analysis af the salerial s nob avul lable, bl officiales of Chanplon
tileated Uvl U paterinl v swubial ln pl, non-texie, vnd prisarcily
Fibrows, The drial paterind mvreslled 3 cheajnr qride of eardbeard - such
sz ured In egy enrbtong, cle. Br. EcGitaws reporied that he had uscad It

suceesslulty for iatbing for his equlpsent In the disposal site,

The maberful appears to solldify rapidly and Er. llenderson reported that

o vertical wall cw be cul In Lhe ponls whille removing Ib ond thot the

wall will stand. It was also reported Lhat after the material has sbl a shorl
tize, Uwi vater vill pol penetrote [L - that rain wter wi)] stend over {t.
1L was further reported Whal grass can be starled on Lhe dry material and
that it will spread rapldly, thus further cutiing off wuter,

The material is removed by usc of Jetiing (using wste water from the third
set of ponds) and 15 reported Lo b removed with a solld content of 253 Lo

305,

Quantity of Miterind

LN
1t wis estizaled by Fr. Nenderzon that complete cleanlng of the twe ponds
would result In removal of shoul 135,000 cuble yards of the material. The
barges used In the oporatlon will hold aboul JO00 yards and threo barges
are used. This allows onc »rge Lo he In the process of being flfled, ent to
bzin Uw process of being unlonded, and one to be n transit. Abouk 6 hours
Is requined for for Lthe complete opcrabion. Two shifts have been Inm operation
Lo allow an average of 6 barge londs jer day to be hauled.

¥r. Henderson stated t.bnb the materinl ws accumlnung at Qunplon ot an
estirated rate of 1 barge load per day.

Disnosa] Sils

hs renlivncd, the disposal site 15 odfucent Lo the Sun Juclnto River ot the
Hwy T3 Bridge with the oldar siie on the soulth slde of the Highwny and the
newtr site on the Morth side. The older site was used prior Lo Felinnes Corp
taking over the operation and appears Lo conslst of a pond covering belwecn
15 and 20 ncres. T new {nnd prescnt) site conslsts of an estimnled 20+
acrez, of whalch slightly Juss Ut 1Y bre bqlng usad. Thic uroa conlainy twu

ponds.

One.of the ponds hes bean.filind and. tha sceond |5 nanrly full, Levees on the
first pond appear Lo be [n good chape, with poesibly slight secpngs, while

the second pond needs additionn) work on the Jevwes, lccordir.g to Kr, MeGinnes,
vat wasther hos prohilbiled the proper campletion of the levies and hddiLiona)
vork 18 Lo be done ms scon-us poanlhla,

The two new ponda are connecled wilh n drafn line to »ldow Lhe flow of exceuy
wier (including ruin #ater) from pond 1 Lo pond F2, vhore It collacts ponp
the barge unlonding aren, At Lthu present time, this wntor {8 pumped hacgh into
they barges anil returned to the Chwimplon Paper plank wvhure It 18 passed through
the Jast celtling ponds und dlpeharged Lo tha Chinanal with the resl of tha
plant offlvent. This partieulnr oparntlon will he menLionod Inter In thr report,




Accuntlng to awvid bahile Jaforealien, Ww rlver Is pol sulbjuct to flueding

which adehb wish bl U levees o« Uhal 18, subject Lo Mogding from ralnfall
witheul W el of o sloas such ng Cardt. o Usilb event., e dizspoaal) ,area
micht well be covened wlth wviler.

IV idse appoirs Wil e wabeplnd will solldfy after Mlng in the ponds o short
Ll and Lhere wald be no dang of pellubion Trom seepuge, The only water Is
Lt which does separate froa W solld witerelal and radufall,

Excesr Usiar & Its Disposal

At the presenl Lires, UWhe execss waker plus mionfnll whlch cnllectes in Lthe
pond dres {2 pumped Into the Barges and §s carrled Lack to Chumplon Faper
anw discharged threugh the fina) sultling ponds. According to Fr. Henderson
and Kr. Kedfnnes, this operation Is nol economicnl and they are vary
Interesteld In fluding el If U wnber ecwmild le dischiwged Into the River
at Lhe disposal slle. The paln thouch In the resoval. of waler being thut
the solldification of Lhe materitl and the deaindng of Lhe top wulcr would
allow Lhe dizclawge of more waslaz L Lhe area.

ka cxnple of Lhis §s Whe older areu (Soulh of the Hwy), whersz the water
raaces froz= 3 - 5 feet deep. Fr, #Zintall had a minnow Lucket type of conts
-afner selmeryged fn Lhis waler with fish In [L and reported that they had bosn
there for scveral weeks, These fish (or minnows) were in goodl conditlion.

Ouallty of Ixcoss Wnter

Sumples were collected of the wabter in the varlous plls und sulmitted Lo
the Auslin State Dapt of Health lahoratory for analysis. The samples and
thelr resulls are as follows:

Polnt of cull ) BOD  Sulphales  Chlarldes

#1 - lew Pond f2 - near 7.0 1550 5 190
pt of riturn Lo bhrge

J2 - Kew Pond J1 T.h > 2,500 10

/3 - St Jacinta River = 1.3 2.5 78 165
near barging pt

£l - 014 Pond - Soulh 8.3 8.0 oo 2060
of Hwy 73

in genera) appearvncn, saeples F1oond J? wera “r{ dorl with # somevhal

Lighter. The waler from Lhe older pond (Sample ) hnd boun undleturbed

for cwrn & to 7 nonths.

e TR

Adr e s e




roreing ils e el st Al
ore Lo I Cenideredd In - pitler,

1. The Ly of winbe fuveleed Is nol eosy Lo gel rid of, there
Is 0 largs dsant of Lthe wasle, oned there ufl) be an cven
Invger erowml i e fubere, This larger spount vill be due
e meidy el vore efficiont, waste trealient equlpment Ll
[a to I provichel by Gy uploa Paper,

Very lorge Liaels of Jid wwald bz regquived for extendod
ojeepilinn of this Lyjer, fel this Jand would meed Lo B accezsible
Lo barpen - Ro o Lagjor Bivers or sbrenes. Apparently, the
cospaty offielals feel Ual ey ean rebumn Lo Uk dreud after

a perfod of Lise and dyprsiU wllitional materisl. This would

be necensary Lo gel the full benefiy .froa the Jand.

There Is no sliet for such paterlal for use as f11) malarial.

. It alse appenes Ll centdused operatfon wwnld dupend on the
2bilily to retern the wulzr off the pends Lo the adiacent siraam
rather than relwn 1L Le Lthe plant.

The oparallon and Lha need for sutufiting sn npplicalion for & pornil from
the Bith was dizcussed with Fr. Henderswa and Fr. Sedinnes, aod it §s
understoed that such a porall would be obtalned by Fr. HeGinnes yather than
by Chumplon. Thére Is appareally Wi thought, or plin, thal Kr. EcGinnus
vould obtafn the pormit and handle the wstes from Chapplon under conlract
(the presenl set-up) and then wlse Luite cars of such other Industriul wastes
thit he Eight be able to hundle (not from Champlen).

JU s the writer's understanding that nothing s Lo be done in the iny of
a permit wpplientjon untl] the resulls of the sample unnlyses were reccived.
AL that Lire, the company officials would get In touch with Uhe WiCO and Its
staff Lo discuss the watler furthar and gabt the thinking of the Board In
llght of the susple resulis, By that tims, the cowponjes should also have
Inforealfen regarding Lhe chamfcal gontunt of bhe waterlnl, It was fell Lhat
thiz would bz the bust approach Lo the matter since the prescol cycle of
oparation ves -essentlally completed mnd tire would b2 avallzble to ajther
ebtnln & perait for the oparalion = or work out a different mathad of dis~
posal- prior Lo thz need for renziued reroval of the waste saterinl,

Respectlully Inubmlt.ud,

C‘é%:/;_ﬁf_z;y_—-—-
"ol

Stanloy (.‘;‘hmpsm.
Yay G, 1966
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Gies Mstrial ainenance Sorporalion ==

201 HORTH KICHEY + PASADENA. TEZAS 77502 - GR 3-8587

July 21, Iveb

Texas Water Pollutlon Control Board
1100 West 49th Street
Austin, Texas 7875u

Attn: Mr. Hugh C. Yantis, Assistant Executive Secretary
Gentlemen:

In line with our rccent discussion, permission is hereby
requested for the relvase of & combination of stabilized waste
water and rain weler sccumsulated in e holding pond adjucent to
Uld River and Interstatc llighway 10.

Attached is a tabulation showing the characteristics of the
water to be relcascd and a map giving the location of the pend.

The ownor of the property has rcquested the carly retum of
this facillty for his own use =nd we nced to take advantage of the
hot summer months for maximum drying of the contents.

Your early conmsideratiun of this request will be appreciated.

Yours very truly,
MEGINNES - INDUSTHEAS-MATNTENANCE~CORFY

:Z& : g/é%;-ﬂ.w

- -
Vite-President.

ViM:bge
Laclosures




C:Mll‘\CTEIlETlsé OF WALTE WATER

CILIGINAL DISIPOSAL SITE
South of iighway 10

Statu Test
Gharacteristle 12-29-6% A-22-56 1-22-66 5-25-60 6-20-56

fonue 1
Ghiacilvey

2 7.9 1.7
23D, 3=

Clloride, Fpmn

Alkalinity, P

Dissalved Cxygea, ppm

Teial Suazanded Solids, Zpm

Voraills Szspaaded Sailds, ppm

Dissalved Soiids, ppm

Saulizta, =3 5_-(

COoD, pFn 196

Zaler, e ' &5

°F

Disposal epevations terminatad at thia jacation atout Septamber 14, 1965.

TemperaluTe,

#S3rmple not fxed ia fleld at tima of collection.

3.5 - 10.5
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SAN JACINTO RIVER

w
s

Lfzresr ;

SKETCH
BLUDGE STORAGE ANEA
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o Oexas Water ﬁnllutmu @omtrol Board R

JOE &. .. Re dR., CnaAl ‘1“ WEST ‘DTN ‘TREEY Sam £. WGHUOHB
Y. F. ANGEREON, VICK-CHA\RmaN . . i €. PRAVY, M.5..
BEN RAMNEY "AUSTIN. TEXAS 76756 : 2 WELDON WATRGN
HOWARD V. ROWE : ’
. July 29, 1966 )
. ) Re- Holding Pond . 3
. ‘ » P s e L e Hﬂrz::.a .c,eunty., Tgxas

-

McGinnes Induatrial Haintananoe Corporation
201 Noxth Rishey )
# Ppasadepa, Texas 77502

Attention: Mr. V. C. MaGinnes I

Gentleman--. . . ,
. This :Ls in responge to yuur letter of July 2], 1966 whereby you have . v
requested permission to release 8 tombinatiom of. sta.'nilized wagte - ;o
- water and rain wdter from a ho].tling pend ‘adjacent te 014 River and | 0
Inturstate Highway 10, S

- Based on oux chservation of the apea from the air, and on' the ang- = Tt
* lytical data submitted with your letter, this Board: weild not oppos@
" the emptying of the ponds In eny reasonsble manner. It 1Is, cur fizm & . !
unaerstanding that the poml w:ul not be uaed aga:ln fox- the ﬂtorage ot
of waste material. x , . _ , . oot
!

1 ,.-
‘.

3 In ‘view. of the :Edct*ﬂmt mhose ponds are loeatéd iﬁ Harn‘.ts Baunty, ,
‘ you mny wish "to. aﬁeexta:m'}whether- lcchl e.nmty ufi‘inidls !have nny

please lzt us knoy.
Very tmxly yam.‘s, .

¢es: Brown & Root
State Health Department
Region IV
Joe Resweber o L
) - Harris County Health Depa'ﬂ:menfc/ : -
Logal Health Services

Td WdStite SPaz 23 ung BESASAYTEZ ; ‘ON Nud " TRisEAON ONd
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TEXAS WATER POLLUTION CONTROL BOARD
AUSTIN TEXAS

INTER-OFFICE

Kinnan Golemon TO: - Files

‘McGinnes Industrial Maintenance Corporation

Acting on verbal order of D. F. Smallhorst, Executive Secretary

" of the Texas Water Pollution Control Board, the writer called

McGinnes Industrial Maintenance Corporation concerning this office's
letter of July 29, 19G6. Mr. V. C. McGinnes was out af the office

and the writer talked to Mr. Lawrence McGinnes. The writer informed

Mr. McGinnes that no further discharges should be made from the holding
pond located adjacent to Old River and Interstate Highway 10 until this
matter has been discussed fully with the TWPCB, Mr. McGinnes stated that
no discharges had been made pursuant to the July 29, 1966 letter.

Pursuant to the request of Mr. D. F, Smallhorst, Executive Secretary

of the TWPCB, the writer called Dr. W. A. Quebedeaux of the Hdrris County.
Health Department informing him of this writer's telephone conversation
with Mr. Lawrence McGinnes, {n which Mr, McGinnes was informed that no
further discharges should be made from the McGinnes Industrial Maintenance
Corporation's holding pond located adjacent to 01& River and Interstate.

Highway 10 in Harris County, Texas.
RKG:1g ' ‘

LR

7
August 5, 1966






