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CONSENT AGREt:.\IENT

I. ThIs IS a 01'11 adffilnlSll1lll\C enfon:cmenl OCllon initiated pursuanllo Section 109 of !he

ComprchcnSI \'C Em m::llullc:ntal Respon.st. Com!JC'llSlIllon and uabdlty Act ("CERCLA").

-12 U.s.c. § 9609. and the Qlluohdated Rule$ of Prac11Cl:: Go'"amng lhe Adnumstra!I\"C

Assessment of Ct,",1 Pcnalucs and the Rc:\ocalionfTl111linahon 01'" SUSpenSIon of PermIts

rCon'iOhdaled Rules~). 40 CFR Pan 22, Complainant IS 1M Unned StaleS

Envnunmcntal ProtectIon Agency, Region IX ("EPAOJ. Respondent IS Western

Precooling Systems. Inc.. a corporation organized UOOeT lhe laws orthe Slllle or

Cahrol1l1a.



2, This Consent Agreement and Final Order ("CAfFQ"). pursuant to 40 CFR §§ 22.13 and

22,18, simultaneously commeoces and concludes this proceeding, wherein EPA alleges

that Respondent violated Section 103(a) of CERCLA, 42 USc. § 9603(a). and its

implementing regulations.

B STATUTORY AND REGULATORY FRAMEWORK

3. Section 103(a) ofCERClA. 42 V.S.c. §9603(a), and 40 CFR § 302.6 require the owner

or operator of a vessel or an offshore or onshore facility to immedIately notify the

National Response Center ("NRC'') as soon as he or she has knowledge of a release of a

hazardous substance that exceeds the reponablc quantity during a 24-hour period.

C. GENERAL ALLEGATIONS

4. Section l09(a)(I}(A) of CERCLA. 42 USC § 9609(a)(1 }(A), amhorizes EPA to assess

civil penalties for any violation of Section 103(a) of CERCLA. 42 U.s.C 9603(a).

5. The Administrator of EPA delegated enforecment authority under Section 109 of

CERCLA, 42 US.c. § 9609, to the Regional Administrators with EPA delegation 14-31.

dated May 11, 1994. The Regional Administrdtor. EPA Region IX. in tum. redelegated

that authority to the Director of the Superfund Division wIth delegation R9 1290.16.

6. Respondent owns and opcrates the Western Precooling/Oxnard Berry Cooler facility

located at 1000 Industrial Avenue. Oxnard. Ventura County. CalifornIa (the 'Facility").

Respondent provides precoolmg services. equipment, and facilities to fruit and vegetable

growers and shippers.

7, At all times relevant to thIS CAfFO, Respondent has been a ·pcrson" as defined by

Section 101(21) of CERClA. 42 V,S.c. § 9601(21),
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S. The Facility is an "onshore f..clllly" as ckfined by Seclions 10 I(\S) and 10 I(9) of

CERcu.·n U.S.c. §§ IOt{lS) and 101(9).

9. At all IIIllCll rele~'antlo thiS CAIFO. Respondenl has been in charge of the Facility,

10. Ammoma IS deslgnaled as a "hllUTdous SlI~' in Scctwm 101(14) and 102(a) of

CERCLA. 42 U.S.C. §§ 960I(14) and 9602(a). and 40 CFR § 302.4. Table 302.4 and

Appendix A to § 302.4. The reportable quanllty for anunonia is 100 pounds.

O. AI! EGED VlQUTIO:SS

COUNT I

(FaIlure 10 Immedlalely notify lhe National Response Center)

II, Paragraphs I through 10 above are Incorponlled herein by thIS reference as if lhey were

sel forth here in lheirentircty.

12. Al approximatcly 7:30 am POT, on June 17,2006, approl>imatcly 474 pounds of

ammollla leaked or "as cmllled InlO llle environment within a 24-hour period from lhe

Faclhty. The leaking or errulling of ammoma from the Faclhly was a "rclease" as ckfined

by S«1l0ll 101(22) ofCERCLA. 42 U.S.C. § 9601(22).

\3. Respondem had actual or consuuctl\'e 1;110\Oo ledge of the release at approximately 7:)5 am

POT on June 17.2006.

14 Al 9: 14 am PDT. on June 17.2006. Respondenl nolified the I\'RC or !hoe ammorull,de;ue

III !hoe Facility.

15. Respondent's failure to Immedlately nollfy the l"RC of the relCllSe from the Facility is a

violalion of Section I03{a) of CERCLA, 42 U.S.C. § 9603{a). and 40 CFR § 302.6.
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E. CIVIL PENALTY

16. Section 100(a)(I)(A) of CERCLA, 42 V.S.c. § 9609(a)(I)(A). as adjusted by lhe Debl

Collection Improvement Act of 1996, see 40 CFR Part 19, authorizes a civil penalty of up

to THIRTY-TWO THOUSAND FIVE HUNDRED DOLLARS ($32,500) per day for

each day a violation of CERCLA 103 occurs afler March 15. 2004. See Table [ of 40

CFR § 19.4,69 Fed, Reg. 7121, 7[26 (Feb. 13, 20(4).

17. Based on the facts alleged herein and upon all the factors that EPA conmlers pursuanllO

the Enforcement Response Policy for Sections 304, 311, and 312 of lhe Emergency

Planning and Community Rlghl-lo-Know ACI and Section 103 of the Comprehensive

Environmenlal Response. CompensatIOn and Liability Act ("EPCRAJCERCLA ERP').

including the nature, extent, and gravity of the violations, lhe Respondenl's ability to pay.

prior history of violalions, degree of culpability, and any economic benefit, and such

other matters as Jusliee may require, EPA proposes thaI the Respondent be assessed. and

Respondent agrees to pay .'OUR HIOUSAND, ).'IV).: Hu",nRED AND FIFTY

DOLLARS ($4,550) as the civil penally for the violatIOns alleged herein, The proposed

penalty was calculaled in accordance Wilh lhe EPCRAJCERCLA ERP.

F, ADMISSIONS AND WAIVERS

[8. For purposes of this proceeding, Respondent admits and agrees that EPA has Jurisdiction

and authority over the subject mailer of lhe aClion commenced in this CAIFO and over

Respondent pursuant to Section 109 of CERCLA. 42 U.S.c. § 9609, and 40 CFR §§ 22.4

and 22.39. Further, for lhe purposes of lhis proceedmg. Respondent admits to the general

allegations of facts and law set forth in Sections Band C of this CAIFO. Respondent
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consents to and agrees nOito contcst EPA'Sjl,ln:><hclion and autOOnty to enter mto and

ISSue this CAIFO and to enforee Its te!TTlS. Further, Respon<knt will not contCSt EPA's

junsdJcuon and autnonly to compel comphancc with this CA!FO In any enforcell1l'1lt

proccedJngs. cl\her admlnlSll'1Ul\c or judtclal. or to impose saflClKJn$ for "lQlallons of uus

CAfFO

19. Respondent fl('llher 1IdITUlS nor denlCS any allegations of fac1 or law set forth In SectIon D

of thiS CAIFO. Respondent hereby W3J\'es any rights Respon<knt may ha\e to contC'S! the

allcgauons sel fonh in this CAIFO, ....-awes any rights Respondent may ha\"e to a Ileanng

on any ISSue relating to the foclual allegallons or legal conclusIOns set forlh m lhls

CAIFO. mcluding without limltallon a hearing pursu:mtto SC<Ollon 309 of CERCLA, 42

U.s.c. § 9609, and hereby conscnts 10 the issuance of this CAIFO wilhout adjudication.

In addition, Respondent hereby wal~es any rights Respondent may ha~e to appealttw

Final Order lInoched to thIS Consent Agreement and made part of this CAIFO.

G. PARTIES BOUND

20. 11115 CNFO Will apply 10 and be bllldmg upon Respondent and [IS agents. successor,;,

and assIgnS and upon all peISOIIS lellng undeTor for Respondenl. unld slXh lIme as the

ci"il penalty reql1lmi undeT Section E has been piIld In accordance WIth SectIon I, and

any delays In perlormanc:c artdfor supulatcd pcnaIues ha\"e been resohcd. At such ume

as tho5e mal1C'rli an: concluded.. thiS CAIFO shalltenmnale and conSlllUIC full sculement

of the \'IOlallonS alle!C'd herem.

21. 1"0 change m o.....nershlp orCOTpOrnIC, panner,;hip. or legal StatLlS relatmg to the Focllily

..,Jllin any way alter Respondent's obhgallons and responsibihties under thiS CNFO.
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22, Ullhltenmnahon of Ihis CMFO, Respondenl shall gi\'c notice of lhls CAIFO 10 any

successor ,n 1Il1=t prior 10 U'3l\Sfer of ownership or Oper1lllon of the FacllllY l\J1d shall

notify EPA ""itlnn sc\'cn (7) (3)'S prior to such U'3l\Sfcr.

23. 1lIc undersigned ~lau\"Cof Re5JIOIldcnt hereb)' certl.fies thai he or $he IS fully

aulhorized by Rc:spondcnt to enter mto thu CAIFO. to cxorute lIIId to legally bllld

Respondent to it.

H. CERTlFJCATlON OF CQ,\1PUANCE

24 Upon slgnmg thIs CMFO, Respondent certifies to EPA thatthc Faciluy has fully

comphed w,lh the mjulI"Cmc:ms of Section 103(a) of CERCLA, 42 U.S.c. § 9603(a), that

fortl'lO:d lhc basis for the VIOlations alleged III Section D above.

25. The signatory for Respondent cenifies under ~nalty of law lhat lhis cenlficallon of

compliance is based upon true, accurate, and complete infonnalion, which the signatory

can venfy perronally or regardmg which thc signatory has inquired of the perron or

persons dlTt~ctly responSible for galhcnng the mformalJon.

I. PAYMENT OF qVu. PE.'lALTy

26. Respondent hereby conscnl$ to the assessment of lIIId agrees 10 p;.y • CI\'l1 penalty of

~'OURTHOUSAi"ro"D, FIVE tHJXOREO AND FIFTY DOLLARS (SoUSG) III

settlement ofthc \wlauons set fonh m SectlOll D abo\'e. Th,s Consent Agreement and

Final Order conSutules a scttlemc:llt of all chums for the viol.llon of Secuon 1000a) of

CERClA, 42 U.S.c. § 9603(.), alleged m Sectlon 0 abo\"C.

27. RCSlX'"denl shall pay the CI\'l1 penalty wnhllllhHly (30) da)'S of the Effect"e Date of this

CMFO, by sendmg a cerufied or cashier's check III the amoum of FOUR TIIOUSMW.

6



FIVE HUNDRED AND F1Fl'Y DOLLARS ($4,550), payable to 'Treasurer. United

States of Amenca," to:

U,S. EnvIronmental Protection Agency
Region IX
P.O. Box 371099M
Pinsburgh.PA 15251

The check shall reference the name and docket number of the CAlFO, and shall be

accompanied by a cover letter stating that payment is being made pursuant to this CAlFO,

The cover Iener and civil penally shall be sent by certIfied mail, return receipt requested,

Copies of the transminals shall be sent to:

Michael Massey (ORC-3)
Assistant Regional Counsel
U,S. EPA, Region IX
75 Hawthorne Street
San Francisco. CA 94105

Regional Hearing Clerk (ORC- I)
U.s. EPA. Region IX
75 Hawthorne Street
San Francisco, CA 94105

28, In accordance with the Debt Collection Aet of 1982 and U.S Treasury directive (TFRM

6-8000). failure to send the penalty by the due date will result in imposition of interest

from the effective date of this CAIFO at the CUlTent interest rate published by the U.S.

Treasury, as described at 40 CFR §13.11 In addition, a twelve percent (12%) per annum

penally will be applied on any principal amount not paid WIthin ninety (90) days of the

due date.

29. The penalties specified in this CNFO shall represent civil penalties assessed by EPA and
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$hall no! be deducted by Respondent 01" lilly other pel1iOll orenmy for federal. stale. or

localla.,auoo purposes.

J. DEI AY IN PERFORMANCE I STIPUL\TED PE."'-ALTIES

30. In the e"enl Respondent flUb 10 I11«t any reql,lIremenl set forth In thl$ CAIFO,

Respondent shall pay stipulated pcnaluc:s as set forth below. Compliance byRC$~t

shall ,nclude comp1euoo of any Kll\11y unde'r thIS CAfR) m a manner acceptable to EPA

and Wlthm the specified tmlC schedules In and appnwed under thiS CA/FO,

31. For failure 10 SlIbmil a paymenlto EPA by lhe time required in thiS CAlFO: FIVE

HUNDRED OOLLARS ($SOO) per dly for lhe first to fiftccnth day of delay. ONE

THOUSAND DOlLARS ($1,000) per day for the ,,};teemh to thll1leth day of delay, and

FIVE THOUSAND DOLLARS ($5,000) per day for eaeh day of delay lhereafter.

32. Slipulated penalties ,hall begin to l>CCnJe on the day after penormance is due, and shall

continue to accrue through the final day until perlormance is complete. Respondent shall

pay stipulated penalues within fiftccn (15) days of receipt of a wnllen demand by

Comphunanl fOl" such penalties. Payment of supulated pcnaJues shall be made In

accord:1nce ...11h the procedure $Cl fOflh for pa)menl of pcnaJues m Section I of thiS

CNFO.

33, If a stipulated penalty is no! paid In fuJI. Interesl shall bepn (() accrue: on the unp:nd

ool~ at till: end of the fiftecn-day penod It the current nlte published by the Unned

Stales Treasury. as descnbed at 40 Cl:R §J3.ll. Complmnant resenes lhe nghtlo we

any addnional action, InclUding bIlt noIlmuled to, the lmPOSlllOil of CIVJ! penalties. 10

enforce: compliance ...·ith this CAIR).
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34. The payment of stipulated penalties specified in this Section shall not be deducted by

Respondent or any other person or entity for federal. state or local taxation purposes.

K. RESERVATION OF RIGHTS

35. EPA expressly reserves all rights and defenses that it may have.

36, EPA hereby reserves all of its statutory and regulatory powers, authorities, rights and

remedies, both legal and equitable, including the right to require that Respondent perfonn

tasks in addition to those required by this CAIFO. EPA further reserves all of its statutory

and regulatory powers, authorities, nghts and remedies, both legal and equitable, which

may pertain to Respondent's failure to comply with any of the requirements of this

CAlFO, including without limitation, the assessment of penalties under Section 109 of

CERCLA, 42 U.S.C. § 9609. This CAIFO shall not be construed as a covenant not to

sue, a release, waiver or limitation of any rights, remedies, powers, or authorities, civil or

criminal. which EPA has under CERCLA or any other statutory, regulatory, or common

law enforcemem authority of the United States, except as otherwise set forth herein.

37. Compliance by Respondem with the terms of this CAIFO shall not relieve Respondent of

its obligations to comply with any applicable local. state or fedcrallaws and regulations.

38, The entry of this CAIFO and Respondent's consent to comply shall not limit or otherwise

preclude EPA from taking additional enforcement actions should EPA detennine that

such actions are warranted except as they relate to Respondent's liability for federdl civil

penalties for the specific alleged violations and facts as set forth in Section D of this

CAIFO. Full paymem of the penalty proposed herein shall resolve Respondent's liability

for federal ci vi I penaltIes for the violations and facts alleged herein.
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39. This CAJFO is not intended 10 be nor shall it be construed as a permit. This CAIFO does

not reheve Respondent of any obligation to obtain and comply wilh any local. Slate. or

federal pcnmts,

L. OTHER CLAIMS

40. Nothing in this CAJFO shall constitute or be construed as a release from any other claim.

cause of aClion or demand," law or equily by or against any person. firm, partnershIp,

entily. or cOllJ'Oration for any liability it may have arising out of or relating in any way to

the generatIon. SIO'Jge. treatment, handling, transponation, release, or disposal of any

hazardous constituents, hazardous substances, hazardous wastes. pollutants, or

contaminants found at, taken to, or taken from Ihe Facility.

M. MISCEI I ANEOUS

41. This CAJFO may be amended or modified only by written agreement executed by both

EPA and Respondent,

42. The headings in this CAIFO are for convenience of reference only and shall not affecl

interpretation of this CAIFO.

43. Each party shall bear its own attorneys' fees, costs, and disbursements incuTTCd in this

proceeding.
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44. In accoraance wlth 4U Lt-K 9S 11. I~lb)lJ) and 11.J1lb), this CNI'U snail be ettecllve on

the date that the Final Order contained in this CAlFO, having been approved and issued

IT IS SO AGREED,

!L~>- g "-00'
'--"<F"''-'''r------'-'-

Date

~ 5<''\1..1& ""00 t
Date

Bret L Niedens
Safety Director
Western Precooling Systems, Inc.. Oxnard Division

/J:Jri,-,,"'~,,----- _
Q) -.rKeith Takata

Director
Superfund Division
United States Environmental Protection Agency.
Region IX

•
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nSALOIWER

IT IS IIERE8\' ORDERED that th,s Consenl AgrcclTlC1l1 and Final OnSeT (EPA Doclel No.
CERCLA·9·2007-«Xl2) be: enlered and that Respondenl pa) .I. ci'il I)' In !he amounl of
FOUR TIIOUSAND. FlVE Hl/XDREO Al""O rUT\' lX)LLA (S-I.5se)

Date Sle,en Ja",g,et
Regional Judicial Of r
Unl1ed SlaleS En.."omnenlal Prolecllon Agene)'.
Region IX



CERTIFICATE OF SERVICE

Docket No. CERCLA-Q9-2007-QOO2

I hereby certify that the original copy of the foregoing Expedited Settlement
Agreement, with the Docket number referenced above, has been filed with the Region 9
Hearing Clerk and that a copy was sent by certified mail, return receipt requested, to:

Bret L. Niedens
Safety Director
Western Precooling Systems, Inc
Oxnard Division
P.O. Box 5083
Oxnard. CA 93031

Date

c}~ l {h,
Danielle Carr
Regional Hearing C~rk

US. Environmental Protection Agency, Region IX
75 Hawthorne Street
San Francisco, CA 94105


