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HEARINGS CLERK
EPA-~REGION 10

BEFORE THE
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

IN THE MATTER OF; )
}
Nonpareil Corporation 3 Docket Mo, EPCRA10-2004-0108
)
Biackfoot, Idaho ) CONSENT AGREEMENT AND FINAL
¥ ORDER
)
Respondent, 3
)
) <,
J
3
I AUTHORITY

1.1, This Consent Agreement and Final Order ("CAFO™) 15 issued under the authority
vested in the Administrator of the ULS. Enviroomentsl Protection Agency (“EPA™) by
Section 325 of the Emergency Planning and Community Right-to-Know Act (EPCRA),
42 U.8.C. § 11045, The Administrator has delegated the authonty to issue the Final Order
contained i Part V of this CAFO to the Regional Administrator of EPA Region 10, who inum
has redelegated this authority to the Regional Judicial Officer,

1.2, Pursuant to Section 325 of EPCRA, and In accordance with § 22.13(b) of the

“Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties,”
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proceeding, which will conclude when the Final Order contained in Part V of this CAFO
becomes effective.

2.2. Respondent owns and operates the Teton Valley Ranch facility in Mountain
Home, [daho, located at 475 E. 6™ South (“the Facility”).

2.3.  The Facility which produces baked potato casseroles that are frozen and packaged
for retail sale, uses an ammonia refrigeration system.

2.4. A concise statement of the factual basis for alleging violations of EPCRA,
together with specific reférences to the provisions of the Act and implementing regulations
Respondent is alleged to have viotated, appears in Part 111 of this CAFO. |

III. ALLEGATIONS

3.1. Respondent is a corporation incorporated in the State of [daho.

3.2. Respondent is a “person” as that term is defined under Section 329(7) of EPCRA,
42 US.C. § 11049(7).

3.3 The Facility is a “facility” as that term is defined under Section 329(4) of
EPCRA, 42 US.C. § 11049(4).

3.4.  Section 312(a) of EPCRA, 42 U.S.C. § 11022(a), and its implementing

regulations at 40 C.F.R. Part 370 require the owner or operator of a facility, which is required by
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the Ocoupational Safety and Health Administration {O8HA)} t0 prepare or have avatlable a
material safety data sheet (MSDS) for a hazardous chemical, to submit a completed Emergency

and Hazardous Chemical Inventory Form (Tier [ or Tier Hl as desortbed ndO0 CF R Part 37010

the stale emergency response commission (SERC), the local emergency planning committes
{LEPC), and the fire department with jurisdiction over the facility by March 1, 1988, and

annually thereafter, The form must contain the information required by Section 312(d) of

EPCRA, 42 118.C. § 11022(e), covering all hazardous chemicals present at the facility at any
one time during the preceding year in amounts equal to oy exseeding 1,000 pounds and all

extremely hazardous chemicals present at the facility at any one ime in arounts squal to or

greater than 500 pounds or the threshold planning quantity designaied by EPA 21 40 CF R Pant
335 Appendices A and B, whichever is lower.

3.6, Anhydrous Ammonia is listed as a toxic and hazardous substance under OSHA

regulations at 29 C.F.R. § 1910.1000, Table Z-1,
3.7,  O8&HA requires Respondent to prepare, or have available, an MSDS for
Anhydrous Ammonia.

3.8, Anhydrous Ammoniais listed as an Yextremely hazardous substance™ under

Section 302 of EPCRA, 42 US.C. § 11002, Anhydrous Ammonia has a threshold planning

guantity (TPQ) of 500 pounds, as provided at 40 T.F R. Part 355, Appendix A,

310 During at least one period of time during calendar year 2006, Anhydrous

Aprmmonia was present at the Facility in an amount equal 1o or greater than the T8O,

in the Matier of Nongareil Corporation U.5. Environmental Protection Agency
Congent Agreement And Final Order 1200 Stxth Avenue, Buite 900
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3.11. Respondent did not submit to the SERC, LEPC and the fire department an
Emergency and Hazardous Chemical Inventory Form including Anhydrous Ammonta for
calendar year 2.006 by March I, 2007.

3.12. Under Section 325(b) of EPCRA, 42 U.S.C. §11045(b), EPA may assess a civil
penalty for each day of violation of Section 304 of EPCRA, 42 U.S.C § 11004

IV. CONSENT AGREEMENT

4.1. Respondent admits the jurisdictional allegations contained in Part I of this
CAFO.

42. Respondent neither admits nor denies the s;:éciﬁc factual allegations contained in
Part 111 of this CAFO.

4.3. Respondent expressly waives any rights to contest the allegations and to appeal
the Final Order contained herein.

4.4.  The provisions of this CAFO shall bind Respond_ent and its agents, servants,
employees, successors, and assigns.

4.5. Except as provided in Paragraph 4.10., below, each party shall bear its own costs
in bringing or defending this action.

4.6. Based on Respondent’s willingness to seftle this matter without litigation, the
nature of the violations, Respondent’s agreement to perform a Supplemental Environmental
Project (“*SEP”), and other relevant factors, and in accordance with the Enforcement Response
Policy for Sections 304, 311, and 312 of the Emergency Planning and Community Right-to-

Know Act and Section 103 of the Comprehensive Environmental Response, Compensation. and

In the Matter of: Nonpareil Corporation U.S. Environmental Protection Agency
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Liability Act, EPA has determined and Respondent agrees that an appropriate penalty to settle
this action is $18,281.00.

4.7.  Respondent consents to the issuance of the Final Order recited herein and to
payment of the penalty cited in Paragraph 4.6 above within 30 days of the Effective Date of the
Final Order.

4.8.  Payment under this CAFO shall be made by cashier’s check or certified check, or
money order made payable to the order of “U.S. Treasury” and mailed to the addresses below:

U.S. Environmental Protection Agency
Fines and Penalties
Cincinnati Finance Center <.
P.O. Box 979077
St. Louis, MO 63197-9000
Respondent shall note on the check the title and docket number of this case.
4.9.  Respondent shall submit a photocopy of the check described above to:
Regional Hearing Clerk
U.S. Environmental Protection Agency
Region 10, Suite 900
1200 Sixth Avenue, Mail Stop ORC-158
Seattle, Washington 98101
Suzanne Powers
U.S. Environmental Protection Agency
Region 10
Washington Operations Office
300 Desmond Drive S.E., Suite 102
Lacey, Washington 98503
4.10. Should Respondent fail to pay the penalty assessed by this CAFO in full by its

due date, the entire unpaid balance of penalty and accrued interest shall become immediately due

[n the Marner of: Nonpareil Corporation U.S. Environmental Protection Agency
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and owing. Should such a failure to pay occur, Respondent may be subject to a civil action
under EPCRA Section 325(), 42 U.S.C. § 11045(5), to collect any unpaid penalties, wyether
with interest, handling charges, and nonpayment penalties, as set forth below,

4.11. Should Respondent fail to pay the penalty assessed by this CAFRQ in full by its
due date, Respondent shall also be_ responsible for payment of the following amounts:

3. Interest. Any unpaid portion of the assessed penalty shall bear interest at the

rate established by the Secretary of the Treasury pursuant to 31 US.C. § 3717¢)1) from the
effestive date of the Final Order contained herein, provided, however, that no interest shall be
payable on any portion of the assessed penalty that is paid within 30 dayvs of the effective date of
the Final Order contained herein,

b. Handling Charge, Pursuantto 31 US.C. § 3717(e){1}, a monthly handling

charge of $15 shall be paid tf any portion of the assessed penalty is more than 30 days past due,

¢ Plonpavment Penglty, Pursuant to 31 US.CL § 3712{e)(2}, 2 noapayment

penally of 6% per annum shall be pad on any portion of the assessed penalty that is more than
90 days past due, which nonpayment penalty shall be calculated as of the date the underlying
penalty first becomes past due,

4,12, Respondent agrees to implement a2 SEP consisting of the purchase and installation
of five (5) leak free hermetically sealed pumps to replace the five (5) Comell 2CB refrigerant
recirculation pumps (o pump liquid anmmonia o evaporators insikide the facility, Respondent shall
implement and complete the SEP within 120 days of the Effective Date of this CAF(, in

accordance with all provisions described in this Consent Agresment and Attachment A to this

Is the Matier of: Nonpareil Corporation U.S. Environmental Protection Agency
Consent Agreement And Fnal Order §300 Sixih Avenue, Suite 900
Page §of 13 Seattle, Washington 9810
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CAFQ. The Parties agree that this SEP is intended to secure significant environmental benefits
by reducing the risk of a release of anhydrous ammonia info the environment.,

4.13. Respondent's deadline 16 perform the SEP shall be excused or extended if such
performance 18 prevented or delayed solely by events which constitule a Force Majeure event. A
Foree Majeure event is defioed as any event arising from causes beyond the reasonable control
of Respondent, including its employees, agents, consultants, and contractors, which could not be
overcorne by due diligence and which delays or prevents the performance of the SEP within the
specified time period. A Force Majeure event does not include, inter alig, increased costs of
periormance, changed economic circumstances, changed labor relations, normal precipitation or
climate events, changed circumstances arising out of the sale, lease, or other transfer or
conveyance of title or ownership or possession of a site, or failure to obtin federal, state, or local
permits,

. 4.14. The cost to Respondent of implementing the SEP in accordance with the
specifications set forth in Paragraph 4,12, ahove and as further detatled in Attachment A of this
CAFO shall be not loss than §77,210.00 Respondent shall include documentation of the
expenditures made in connection with the SEP as part of the SEP Completion Report,

4.15. Respondent hereby centifies that, as of the date of this Consent Agreement,
Respondent is not required to perform or develop the SEP by any federal, state, or lecal law or
regulation; nor is Respondent required to perform or develop the SEP by any other agreement,
under s grant, or a3 injunciive reliet in any other case. Respondent further certifies that i has not

regeived, and is not presently negotiating 1o receive, credit in any other enforcement action for

In the Matter of' Monparel] Corporation VAR Environmenial Prowstion Agenty
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the SEP. For Federal income tax purposes, Respondent agrees that it will neither capitalize in
inventory or basis nor deduct any cost or expenditures incurred in performing this SEP.

4.16. Respondent shall submit a SEP Completion Report to EPA within 120 days of the
Effective Date of the CAFO. The SEP Completion Report shalil contain the following
information:

a. A description of the SEP as implemented;
b. [temized costs, documented by copies of purchase orders and receipts or

cancetled checks:

c. Certification that the SEP has been fully implemented pursuant to the
provisions of this CAFO;

d. A description of any operating problems encountered and the solutions
thereto; and

e A description of the environmental and public health benefits resulting

from implementation of the SEP.
4.17. Respondent agrees that failure to submit the SEP Completion Report required by
Paragraph 4.16, above, shall be deemed a violation of this CAFO and Respondent shall become

liable for stipulated penalties pursuant to this CAFO.

[n the Matter of: Nonpareil Corporation U.S. Environmental Protection Agency
Consent Agreement And Final Order 1200 Sixth Avenue, Suite 900
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4,18 Ulnless otherwise instructed in writing by EPA, Hespondent shall submit all
notices and reports required by this CAFQ by first class mail, overnight mail, or hand delivery
W

Suzanne Powers \

{18, Environmental Protection Agency

Region 10

Washington Operations Office

300 Desmand Drive SE, Suite 107

Lacey, WA S8503
4.19. Respondent agrees that EPA may inspect Respondent’s records related to the SEP

at any reasonable time in order 10 confirm that the SEP is being underiaken in conformity with
the represeniations made herein.

4.20. Respondent shall maintain jegible copies of documentation of the underlying data
for docurnents or reports submited to EPA pursuant to this CAFO until the SEP Completion
Re:pért is agcepted pursuant to Paragraph 4.21., and Respondent shall provide the documeniation
of any such underlying data to EPA within 13 days of a written request for such information, In
all documents or reporis including, without limitation, the SEP Completion Report submitted 1o
EPA pursuant o this CAFO, Respondent shall, by a corporate afficer, sign and certify under
penalty of law that the information contained 1n such a document ar report is true, accurate, und
aat misleading by signing the following statement:

I certify under penalty of law that [ have examined and am familiar with the
information submitied in this document and all attachiments and that, based on my inguiry
of those individuals immediately responsible for obtaining the information, [ believe that
the information 18 true, acourste, and complete. T am aware that there are significant

penalties for submitting false information, including the possibility of fines and
imprisonment.

In the Masier of) Noapared Corporation LS. Enviconmental Protoction Agency
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421 Following receipt of the SEP Completion Report described in Paragraph 4.16
abave, EPA will do one of the following: (i) accept the Report; {ii) reject the Report, notify
Respondent, in writing, of deficiencies in the Report and provide Respondent an additional 30
days in which o corregt any deficiencies; or {111} reject the Report and seek stipulated penalties
in accordance with Paragraph 4.23,

4.22. Inthe event the SEP is not completed as contemplated by misxﬁf‘&}:{} and this
failure was not caused solely by events which constitute a2 Foree Majeure 23 defined by
Paragraph 4.13., sbove, then stipulated pensliies shall be dug and payable by Respondent 1o EPA
it accordance with Paragraph 4.23 below. Schedules heredn may be extended based upon
mutual written agreement of the parties.

4.23. n the event that Respondent fails to comply with any of the terms or provisions
of this CAFQ relating to the performance of the SEP described above and/or (o the extent that
the actual expenditures for the SEP do not equal or excead the cost of the SEP described in this
CAFQ, Respondent shall be lable for stipulated penalties according (o the provisions set forth
below:

a. For g SEP which has not been completed satisfactornily pursuant to this CAFQ,
Respondent shall pay a stipulated penalty in the amount of $77 210.00, less the amount actuslly
gxpended on the SEP.

b. For failure to submit the SEP Completion Report as required by Paragraph
4.16., above, Respondent shall pay a stipulated penalty in the amount $100.00 for sach day after

the report is due until the report is recerved by EPA, not 10 exceed $2,300.00.

in the Mafter oft Monparei! Compontion U.S. Environmental Protection Agency
Consent Agreement And Final Order 200 Sexth Avenue, Suite 900
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4.24. Stipulated penaities under Paragraph 4.23., above, shall begin to accrue on the day
after performance is due, and shall continue to accrue through the final day of satisfactory
completion of the activity, subject to the maximum set forth in Paragraph 4.23.b., above.

425 Respondent shall pay stipulated penalties within 15 days of receipt of a written
demand by EPA for such penalties. Payment shall be in accordance with the provisions of
Paragraph 4.8., above. Interest and late charges shall be paid as stated in Paragraph 4.11, above.

4.26. Except as provided in Paragraph 4.30., below, nothing in the CAFO shall be
construed as prohibiting, altering, or in any way limiting the ability of EPA to seek any other
remedies or sanctions available by virtue of Respondent’§ violation of this agreement or of the
statutes and regulations upon which this agreement is based, or for Respondent’s violation of any
applicable provision of law.

4.27. Any public statement, oral or written, in print, film, or other media made by
Respondent making reference to the SEP shall include the following lzmgﬁage: “This project
was undertaken in connection with the settlement of an administrative enforcement action taken
by the U.S. Environmental Protection Agency under the “Emergency Planning and Community
Right-to-Know Act.”

4.28. This CAFO shall not relieve Respondent of its obtigation to comply with ali
applicable provisions of federal, state, or local law, nor shall it be construed to be a ruling on, or
determination of, any issue related to any federal, state, or local permit, nor shall it be construed
to constitute EPA approval of the equipment or technology installed by Respondent in

connection with the SEP under the terms of this CAFO.

[n the Matter of: Nonpareil Corporation U.S. Environmental Protection Agency
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4.29. Respondent represents that it is duly authorized to execute this CAFO and that the
party signing this CAFO on its behalf is duly authorized to bind Respondent to the terms of this
CAFO.

4.30. Compliance with all the terms and conditions of this CAFO shall result in full

settlement and satisfaction of all claims for penalties alleged in Section III above.

STIPULATED AND AGREED:

FOR NONPAREIL CORPORATION

N Tl T axtus ., owes_5%94 (008

Signature
Print Name: c

Title: iﬁammnsé_momsGu

FOR U.S. ENVIRONMENTAL PROTECTION AGENCY
REGION 1/9/,/

Dated: ;’/py{ &
Z/244.

Tn the Matter of: Nonpareil Corporation U.S. Environmental Protection Agency
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V. FINAL ORDER |

5.1.  Theterms of the foregoing Consent Agreement are hereby ratified and
incorporated by reference into this Final Order. Respondent is hereby ordered to comply with
the terms of settlement contained in the Consent Agreement.

5.2.  This CAFO constitutes a settlement by EPA of all claims for civil penalties
pursuant to EPCRA for the particular violations alleged in Part III, above. In accordance with
40 C.F.R. § 22.31(a), nothing in this CAFO shall affect the right of EPA or the United States to
pursue appropriate injunctive or other equitable relief or criminal smcﬁom for any violations of
law. This CAFO does not waive, extinguish, or otherwise affect Respondent's obligations to
comply with all applicable provisions of the Act and regulations and permits issued thereunder.

This Final Order shall become effective upon filing.

SO ORDERED this 4" "day of _SepTemda__ 2000

e %/*LLL
Thomas M. Jahnk
 Regional Judicial Officer
U.S. Environmental Protection Agency

Region 10 :
In the Matter of: Nonpareil Corporation U.S. Environmental Pratection Agency
Consent Agreement And Final Order 1200 Sixth Avenue, Suite 900
Page 13 of 13 Seartle, Washington 98101
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Attachment A

INTHE MATTER OF NONPAREIL CORPORATION,
EPA DOCKET NO. EPFCRAID-2009-0198
SUPPLEMENTAL ENVIRONMENTAL PROJECT (3EF)

Refrigerant Revirenlation Pump Replacement Project

Nonpareil Corperation will replace five Comell 2CB refrigerant recirculation pumps at
the Teton Valley Ranch facility Iocated at 475 B. 6™ South, Mountain Home, Idaho,
These pumps pomp Hguid ammania (o evaporators inside the feility. The curvent pumps
are mechanical and as such have a potentisl for smmonia leaks from a possible
mechanical failure, which could be severe, Nonpareil will replace these mechanical
pumps with Teikoku canned motor pumps.  The Teikols pumps have double
contaimnment for fluid confrol and are able 10 handle toxie, explosive, hazardous and
carrosive fhuids withou! any possibility of emissions into the environment. The Teikoku
pumps are explosion proof and sble to handle pressure conditions up to 5000 psi.

The replacement of the existing pumps will secure significant environmental benefits by
improving the integnty of the system and significantly reduce the risk of a release of
anhydrous ammonia into the environment. The estimafed cost of the replacement of the
Comell pumps with the Teikoku pumps 1s about $77,210.00, as detailed on the next tweo

pages.
Following is & more detailed description of the scope of projest and the astimaied cost

Ag part of this Refrigerant Recirculation Pump Replacement Project, Nonpareil
Corporation will:

® Arrange for e rained PermaCold service teohnician (o remove amimonia fom the
current vessels.

® Purchase and ingtall five new Teikoku ammonia pumps to replace the existing
Comell pumnps.

® Install the necessary piping to connect the cooling line on each purap

# Install the necessary piping fo g}mvéé&. the proper size minimum flow bypass lines
® Purchase and install any necessary steel to securely mount the new pumps

& Pressure-iest the insfaliations

® Prime newly installed piping with red oxide primer

® Repair piping nsulation where necessary

# flace new pumps in service and test/adjust operation,

Nongarail Corporation — Page 1 of 3
RCRA Dovket No. TAA-10-T009-9198
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CERTIFICATE OF SERVICE

The undersigned certifies that the original of the attached CONSENT AGREEMENT

AND FINAL ORDER in In the Matter of: NONPAREIL CORPORATION, DOCKET
NO.: EPCRA-10-2009-0198 was filed with the Regional Hearing Clerk on September 4, 2009.

On September 4, 2009 the undersigned certifies that a true and correct copy of the

document was delivered to:

Bob Hartman, Esquire

US Environmental Protection Agency
1200 Sixth Avenue, ORC-158

Suite 900

Seattle, WA 98101

Further, the undersigned certifies that a true and cosrect copy of the aforementioned

document was placed in the United States mail certified/return receipt on September 4, 2009, to:

Mr. Brett Suthers

Engineering & Environmental Manager
Nonpareil Corporation

., 40 N 400 West

Blackfoot, ID 83221

DATED this 4" day of September 2009.

Osre/] 7

Carol Kennedy—__ ¥

Regional Hearing Clerk
EPA Region 10



