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In the Matter of;

CHEMSOLV, INC., fd‘rmer}y trading as
Chemicals and Solvents, Inc.

and
AUSTIN HOLDINGS-VA, L.L.C.

Respondents.
EPA Docket No. RCRA-03-2011-0068
Chemsolv, Inc.
1111 Industrial Avenue, SLE
1140 Industrial Avenue!:__ SIE
Roanoke, Virginia 24013

Proceeding under Section 3008(a)

of the Resource Conservation and
Recovery Act, as amended, 42 U.S.C.
Section 6928(a)

Facility

PROPOSED CIVIL PENALTY

This document is submitted in fulfillment of the Item # 3 of the Prehearing Order dated
May 31, 2011,

For the purpose of|determining the amount of a civil penalty to be assessed under RCRA,
RCRA Section 3008(a)(3)L 42 US.C. § 6928(a)(3) requires EPA to take into account the
seriousness of the violation and any good faith efforts by each Respondent to comply with
applicable requirements (ile., the “statutory factors”). In developing a civil penalty, Complainant
took into account the particular facts and|circumstances of this case with specific reference to the
aforementioned statutolry factors and EPA’s June 2003 RCRA Civil Penalty (“Policy Policy™).
A stated therein:

the Penalty| Policy consists of: 1) determining the gravity based penalty for a

particular violation, from a pe%nalty assessment matrix (found on page 26 of the
Penaity Pol ey} 2) adding a “multi-day” component, as appropriate, to account for




the violation’s duration; 3) adjusting the sum of the gravity based and multi-day
components, up or down, for Fase specific circumstances, and (4) adding to this
amount the appropriate economic benefit gained through non-compliance.
Penalty Policy at 1.
The proposed penalty is based upon the ﬁacts and circumstances known to Complainant at the
time of the issuance of|the Complaint or that have become known to Complainant after the

Complaint was issued.

The proposed penalty contjained herein does not constitute a “demand” as that term is defined in
the Equal Access to Ju5t1c9 Act, 28 U.S.C. § 2412. Pursuant to Section 22.14(a)(4)(a1) of the
Consolidated Rules of Pr ctice, an explanation of the number and severity of violations is given
below concerning the afozjesaid Counts alleged in this Complaint.

COUNT I - Owning and/or operating a hazardous waste storage facility without a permit
or interim status as to Respondent Chemsolv:

Potential for Harm: Moderate. Respondent Chemsolv’s failure to comply with the permitting
requirements of RCRAl angd the authorized VAWHP constitutes a moderate potential for harm to
human health, the environI ent and the RCRA program. The permitting process is the backbone

of the RCRA program !pncrnsures that facilities that manage hazardous wastes handle them in a

manner so as to minimize their risk to human health and the environment. Failure to obtain a
permit or interim status prior to the treatment, storage and/or disposal of hazardous waste is
evidence indicating tha:t a facility is not instituting those practices and procedures required by
RCRA for the safe rna.nag ment and handling of these waste, thereby, posing a risk to human
health and the env1ronme t Failure to obtam a permit and interim status also impedes EPA’s
ability to regulate hazardojis waste actlvmes by members of the regulated community, like
Respondent Chemsolv duEto the fact that the RCRA regulatory program and Complainant rely
upon the self-reporting| of members of the regulated community.

Deviation from Re,qula ory Requirements: Moderate. Respondent Chemsolv met some, but not
all, of the conditions which they needed to meet in order to be exempt from permitting
requirements. |

Gravity Matrix amount: $8,382
Increase/Decrease; 0% ‘

Multi-day: $69,094 ($386 x 179 days). See Penalty Policy, p. 23.

Economic Benefit of Non<compliance: $0. EPA did not assign a value to this component.

Total Penalty for Cou!nt 1 as to Respon‘dent Chemsolv: $77,476




COUNTI - Owning a
or interim status as to

nd
Re

or operating a hazardous waste storage facility without a permit
spondent Austin Holdings

Potential for Harm: Mo

‘derate. Respondent Austin Holdings’ failure to comply with the
permitting requirement

s oiL RCRA and the authorized VAWHP with respect to a single container
of hazardous waste constitptes a moderate potential for harm to human health, the environment
and the RCRA program. The permitting !process is the backbone of the RCRA program and
ensures that facilities that imanage hazardous wastes handle them in a manner so as 10 minimize
their risk to human hea

th and the enviroxl}ment. Failure to obtain a permit or interim status prior
to the treatment, storage and/or disposal of hazardous waste is evidence indicating that a facility

is not instituting those ¢
handling of these waste
obtain a permit and interi

sractices and procedures required by RCRA for the safe management and

, thereby, posing a risk to human health and the environment. Failure to

status also im}pedes EPA’s ability to regulate hazardous waste

activities by members of the regulated community, like Respondent Austin Holdings, due to the

fact that the RCRA reg'ulatory program a

I

members of the regulat|ed

Deviation from the regula

nd Complainant rely upon the self-reporting of

ommunity.

ory requirements: Minor. Respendent Austin Holdings owns a

portion of the Facility c%n v
contained, and had no invg
Gravity Matrix amount; $3
Multi-day: $23,091 ($129
Increase/Decrease: OO/L)

n

Vhich a relatively small amount of hazardous waste was stored or

lvement in the daily operation of the Facility.

|
,158
x 179 days). See Penalty Palicy, p. 23.

compliance: $0. EPA did not assign a value to this component.

Economic Benefit of N
Total Penalty for Count

COUNT I - Failure to p

| as to Responldent Austin Holdings: § 28,249

Potential for harm: Mo
trigger for the impleme

for the safe handling an
perform such determin

being properly manage

erform Hazardous Waste Determinations (Respondent Chemsolv)

erLte. The pertormance of hazardous waste determinations is the initial
ntation of the RCRA regulations and the authorized VAWHP at a facility
d management oflhazardous wastes. Respondent Chemsolv’s failure to
itions resulted in ﬁazardous wastes not being identified as such and not
d and handled at the Facility, thereby, posing a significant risk to human

health and the environn

significant potential for ha;

Lentt. Additionally

: the failure to perform such determinations poses a

to the RCM program which relies upon members of the regulated

community, like Respondent Chemsolv, to identify hazardous wastes and institute those

practices and procedures d

treatment and/or diSpos|al.

Deviation from the rng.llal

. \
waste determinations on at

Gravity Matrix amount; $1
Multi-day: No multi-day ¢

cemed necessalry under RCRA for their safe handling, storage,

ory requirements: Major. Respondent Chemsolv failed to perform

\ |
least six separate waste streams.

2,250
component is proposed for this Count.




Increase/Decrease: $1|
(State Inspection 11/1 |

20

Economic Benefit of Non

22;

5. 10% increas? for history of noncompliance. See Penalty Policy, p.37.
S; Warning Letter 1 1/9/2005).
compliance: $0. EPA did not assign a value to this component.

Total Penalty for Count

COUNT 11l Failure

Potential for harm: M(I)de

hazardous waste in tanks.

completely failed to com

waste storage can result i
;}

Deviation from the regula

to 1

2 as to Resporlldent Chemsolv: $13,475
Have Secondary Containment (Respondent Chemsolv)

rate. The Subpart J requirements regulate the management of
The failure to 1properly manage a tank being utilized for hazardous
an injury or a ‘re]ease to the environment. Respondent Chemsolv

y with this secondary containment requirement.

regulatory requirements tQ

Gravity Matrix amount: $
Multi-day: $69,094 ($
Increase/Decrease: 0.

Economic Benefit of N

386

On;

tory requirements: Moderate. Respondent made no attempt to meet the
provide secondary containment for this tank.

8,382.
x 179 days). See Penalty Policy, p. 23.

compliance: $28,222. See Penalty Policy, p. 29. $30,000 was the

estimate used for the avoigled cost of installing secondary containment (digging a hole, installing

an eight inch concrete wa
May 23, 2007 — February
The BEN model result fis
Total Penalty for Count

COUNT 1V Failure
|

Potential for harm; Mode

requirement constituted a

falls far short of meeti ;

hazardous waste can r?sul
completely failed to comp)

Deviation from the reg‘ula
the regulatory requiremen

Gravity Matrix amount
Multi-day: $69,094 (%
Increase/Decrease: 0.

Economic Benefit of Non-

to ¢

ngt

0, 2008. Date of penalty payment estimated as December 1, 2011.
,28,222.
3 as to Respondent Chemsolv: $105,698

}l, and instal]ins'g some form of leak detection). The time period was

Dbtain a Tank Assessment (Respondent Chemsolv)

rate. Respond(?nt Chemsolv’s attempt to prove compliance with this
statement that the tank plans had been stamped by an engineer. This
he regulatory r:equirement. The failure of a tank being used to store

L in an injury or a release to the environment. Respondent Chemsolv

ly with this requirement.

ory requiremelnts: Moderate. There was no substantial attempt to meet
s to ensure proper design and instatlation of the Pit.

: $8,382
386 x 179 days). See Penalty Policy, p. 23.
|

compliance: $4,052. See Penalty Policy, p.29. The estimated avoided

cost to retain a professi
installation of the tank
(D) for the Pit, as required

onal engineer to certify the design of the tank system and supervise the
SyS

tem in accordance with the requirements of 40 C.F.R. § 264.192(b) -
by 9 VAC 20-60-264.A which incorporates by reference 40 C.F.R.




§ 264. 192(a) and (g) is $5,000. The time period is May 23. 2007 — February 20, 2008. The
BEN model result is $4,052.

Total Penalty for Cou‘nt 4 as to Respondent Chemsolv: § 81,528.

COUNT V Failure to Conduct and/or Document Inspections in the Facility Operating
Record (Respondent Chemsolv)
Potential for harm: Moderate. Respondent Chemsolv stated that the Pit was visually inspected
when material was placed finto or taken from the Pit. Such observations fail to satisfy the “each
operating day” requirement of the regulatlon and fail to create the written record that the
regulations require. The failure to properly manage a tank being utilized for hazardous waste
storage can result in an|injury or a release to the environment. Respondent Chemsolv completely
failed to comply with this requirement.

Deviation from the regulatory reqmrements Moderate. There was no attempt to meet the
regulatory requlrements. nly, at best, the sporadic visual observation by employees adding
material to or removing material from the| Pit.

Gravity Matrix amount: $8,382. ‘
Multi-day: $69,094 ($386 x 179 days). See Penalty Policy. p. 23.
Increase/Decrease; 0, ‘

Economic Benefit of Non{compliance: $‘3 383. See Penalty Policy, p.29. The initial estimated
avoided cost to set up dn inspection program is $1.536. The estimated avoided annual recurring

cost of inspection is $1,942, The time perlod 1s May 23, 2007 — February 20, 2008. The BEN
model result is $3,383. ‘
Total Penalty for Count § as to Respondent Chemsolv: $80,859

COUNT V1 Failure t‘o Comply with Subpart CC Standards for Tanks as required by 40
C.F.R. § 264. Subpart CC. (Respondent Chemsolv)

Potential for harm: Moner ate. The Subpart CC requirements regulate air emissions from volatile

organic compounds in hazardous waste. Respondent Chemsolv had an open top tank subject to

the Subpart CC regulations. The Subpart CC requirements would require Respondent Chemsolv,

at a minimum, to maintain air emission equipment and structural controls, inspect such
equipment and document 1l inspections.| There was no attempt to comply with these
requirements, and theréfore other important regulatory requirements were also violated as a
result. Respondent Chtlams olv’s failure in this regard resulted in the prohibited release of VOCs
into the atmosphere. The release of VOCs to the atmosphere presents a substantial potential from

Ny .
harm both to human helalth and the envupnment. VOCs are a suspected carcinogen, can pose a
risk of fire and are implicdted in the deterioration of the atmospheric ozone.

Deviation from the reg' latory requirements: Major. Respondent Chemsolv completely failed to
comply with this requirement.
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Respegttully submitted,

/ e A. Howell
Sy’ Assistant Regional Counsel
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CERTIFICATE OF SERVICE

I certify that, I sent by UPS, next day delivery, a copy of the Proposed Civil Penalty to
the addressees listed belov(. The original and one copy of the Proposed Civil Penalty were hand-

delivered to the Regional Hearing Clerk,[U.S. EPA Region 111, 1650 Arch Street, Philadelphia,

PA 19103-2029.

Hon. Barbara A. Gunning,|A.L.J. Charles L. Williams, Esq.

EPA Office of Administra

1099 14™ Street, N.W.

Suite 350 Franklin Coup
Washington, D.C. 20003

Dated:ﬁ Qj" 207/

tive Law Judges Max Wiegard, Esq.

Gentry, Locke, Rakes & Moore
800 Sun Trust Plaza

10 Franklin Road

Roanoke, VA 24011

Q//w

/ dofce A. Howell
A551stant Regional Counsel




