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PROCEEDINGGS
1:0L paom,

M5, DURR: On the record. The
Environmental Appeals Board of the United
States Envirommentsl Protection Agency is now
in session for oral argument in RHe: Shell Gulfl
of Mexice, Ingc., Shell Offshore, Inc.,, OB
Permit Nos, RI00OCS/PSD-AK-09-01, RIDOCE/PED-AK
~2010-0L; OCS Appeal Nos. 10-01 chrough 10-04.
The FHoncrable Judges aere EJd Reich, Ama
Wolgast, Kathie Stein, presiding.

Flease turn off all cell phones
and no recording device is allowed. Please be
seated.

JUDGE WOLGAST: Good afterncon and
good morning. We’'re here today pursuant to
the Court's order of June 2nd to  hear
arguments as to Petiticner’'s motion to vacatse
and in the alternative to hold an abeyancs,
EPFA’s motlion to hold an abevance and Shell’s
appogition o EPA's motion,

low I3 like to procesd i3 Lo
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bagin with Petitlioner’s nmotions. And this
worn’'t bhe hard and fast, put if you could
collectively tyy to limit your bhree srguments
to & total of 30 minutes 1if possible. Next,
we'll move onto EPA for approximately 30
minutes and then to Shell for approximately 20
minutes.

1 Counsel could please identify
themnselves for the record when you stand to
speak. One other housekseping matter,
Petitioners reguest to file their mofion
recuesting to file a reply in support of their
motion btoe wacate is granted and will bhe
consgiderad by the Board.

Ms. Sanerib.

M5, BANERIB: First of all, thanx
yvou very much for granting that metion and
good afternoon., My name is Tanya Sanerib and
I represent ABWC and ICAS in their petitions
for review. T£'s Petitioners’ intent this
afrerncon that I711 take the lead in arguing

Petitioner’s motion to vacate and remand the

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE 1SLAND AVE,, NW.

{202} 254-4433 WASHINGTORN, D.G. 250053701 WWW.NORITTIOSS. AT



www.nea.cgrO$$.oom

permits to Region X,

I'm also joined by ny co-counsel,
Chrig Winter, by telephone as well as counsel
for the other Petitioners, the  NRDC
Petitioners and the CBD Petitioner. They may
chime in at some point particularly if we have
guastions that get into the merits of the
petitions at all, But ctherwise cur intent is
Lo have me be the primary presenter here today
for these proceedings.

I'm not sure 1f 1t’s possible, but
I would like te¢ reserve ten minutes of our
time for rebuttal Lo respond to any arguments
regented by Shell and by Region X in
opposition Lo our motion.

JUDGE WOLGAST: Why don’'t we gay
five but,

M3. SANERIB: Five okay. A1l
right., That's fine.

This hearing and the underlving
metions  currently Dbefore the Board were
rrigoered by one of the greatest environmental

NEAL R. GROSS
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digsasters in the history of our countyy. And
while tragic, the catastrophe that’'s on going
in the Gulf of Mexice is bringing about review
and wholesale proposed changss to how offshore
il and gas drilling activities are conducted
in the Curer Continental Shelf. As part and
parcel of these changes and in light of the
fact that Shell will not be exploring in the
Arctic this vear, Pestitioners respectiuvlily
reguest that the Board remand the two
challenged air permits that are the subiect of
these proceedings to Region X. Alternatively,
we join EPA in asking the Board to hold these
matters in abevance pending the completion of
review by the Department of Interior, DOI, of
Shell’'s Arctic plans,

JUDGE WUOLGAST: and Lo dusgt be
clear aboub your first positicon on ths motion
to vacate, 1s it your position that the Board
should vacate and remand without addressing or
reaching the substantive challenges by
Petitioners?

NEAL R. GROSS
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JUDGE WOLGAST: That’'s correct,
Your Henor. We believe that thabt would be
appropriate here under these very unigue
cizcumstences for several reasons. The first
reagson 1 the great likelihood of changes to
how coffshore ¢il and gas drilling is
ragulated.

As you know and as is evidsnced in
Exhimits 1 and 2 to Petitlioners’ notion to
vacate, the Administration 13 currently
gathering information about offshore oll and
gas drilling, reviewing that. The Department
of Interior has indicated they intend to
promulgate new regulations pertaining to
offshore oil and gas drilling and that this
has direct ramifications for the pernits
currentiy nefore the Board.

JUDGE REICH: How does it rsally
advance things by making a decision on
vacating now? Presuwuably if we vacated and
remanded the Region isn't going o do anything
by way of modifying the permit until it's

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
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¢laar what changes need toe be made. 5o how
dosag 1t really advance things vacating it now
when any potential changes are speculative
versus making a decision on vadating later on
where we have a petter of understanding of
what’'s likely to happen with the permits?

Mg. SANERIB: Your Honor, I think
it makes sense t£o vacate these permiis now for
two reasons. The first reason 1is as the
Administration ig reviewing offshore oil and
gas operationg and how we're going to regulate
those activities in the future in light of
what ‘s ongoing in the Gulf of Mexico, we think
it’s critical that EPA not be in defensive
posture with respect to these air permiis.
That instead it have a clean slate with the
opportunity to rethink the air permititing
program,

They are obvicusly inbtimately
invoelved in clean-up operations in the Gulf.
They're learning a lot from that expesrience.

And we want them to have {he opportunity to

NEAL R. GROSS
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rethink how they do air permitting on the OCS.

Now the answer to yvour gquestion is
that these changes are not speculative. Shell
has already indicated changes to 1its
operationg that were not presented to EPA.
They’re not in the record currently before the
Beoard. 2and we think it’s critical that these
changes go back to Region X and be a part of
whatever may occur in the future with respect
to air permitting for Shell’s operations.

I also think ---

JUDGE REICH: I would agssume you
would not expect to do that until they knew
what the full range of changes were. You
would not expect them to continually go
through iterative processes. Even if arguably
some changes may seem apparent now, until they
know the full scope of the changes I don‘t
really see how that changes the dynamic.

MS. SANERIR: I actually think
that the cleanest way forward is vacating or
remanding the permits to EPA so that they can

NEAL R. GROSS
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consider not only the changes that Shell has
rasented already to its operations, but the
changes to Lhe Department of Intarior and any
other changes that might be ¢alled for by the
Administration, changes that might result from
legisiation that Congress is considering.
and I agree with yvou. It could be
a lengthy procegs. But I also don’t think it
makas sense for EPA to be wed to these permits
that are from the era of the catastrophe in
the Gulf when they should be instsad thinking
about the future and how they’'re goling to do
air permitting in the future.

Bssentially what Shell is asking
this Board for right now 18 an advisory
opinion because yvou have gcenariocs defining
what the 0CS source. You have guestions about
compliance with emerging new legal standards
that may never be presentad again., And I
think wae all acknowledge thesse permits railse
some very unigque issues. And I think ruling
on those issues may not be precedential. It

NEAL R. GROSS
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may be ruling on an era that comes and goes in
the near future. 2and so it doesn’t make sense
to reach those issues.

And we have no gualmg about the
merits., We think they’'re strong. We're happy
to have the Board address them. But vou gpend
a Lot of time and energy issuing very detailed
decisions and we have no way of knowing at
this point in time if a decision rendered on
these permits would ever be precedential for
anyone because we could have najor sea
changes. And we Xnow already we already have
changes to the underlyiang activities that
would be covered by these air permits. And we
also have an administration that says that
they’re going to be issuing new regulations
for ¢offshore o1l and gas drilliing.

JUDGE WOLGAST: At the moment, we
have no indication that EPA igs undertaking any
review until MME has completed its process.

MS. SANERIB: That’s <correct,
Although I think if you lock at the Agency’s

NEAL R. GROSS
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response to Petitionsr’s motion to vacate and
some of the statements that are made in their
answering brief on the merits, they do
indicate in certain instances that they think
things might change. And obvicusly the Agency
ig not at & point yet to say what those
changes may be.

We  understand  that thigs 1is
cbviously one of the greatest political
cuestions pefore this Administration. The
agenclies CAannoOT speak oo soon about what
their intentions are, But I think EPA
certainly hints at cthe fact that changes are
going Lo e coming. And in light of thalbt and
in light of the Zfact that 8&hell has said
they’'re changing their operations already, it
neke sense L0 vacate these permits and send
Lhem back to EPA.

And I think Shell talks a lot in
their opposition to our mation about the fact
that they don't belicve the Board actually has
authority o undertake whalt we're asking vyou

NEAL R. GROSS
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to do. And I think that the Court’s decision

in Degert Hock is increadibly helpful at laving

oul rationale as to why the permits here
should be vacated and sent back Lo Che Agency.
In that decision --

JUDGE STEIN: Excuse me, bub in

that Degert Rock case which I'xm guite familliar

with.

MZ. SANERIB: Yes.

JUDGE STEIN: The Agencoy sought a
voluntary remand.

MS. SANERIB: Yes.

JUDGE STEIN: and in this case for
whatever reason, the Agency haz chosen Lo seek
a wvoluntary remand. Following up on what
Judgs Wolgast was asking, I mean as T
undserstand the Government’s pogition and 1711
have plenty of opportunity to ask them they
have no plans Lo reconsider anvihing involving
this permit until DOI does sqmathing.

So while there may be rationales
since that decision I do think that this is

NEAL R. GROSS
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different. You know perhaps you could explain
te me why ‘that difference 1is not  so
significant. But I do see 1t as a majoer
difference.

M&, SANERIB: It certainly is and

T don’t mean to say that Degert Rogk is

binding on the Board because we certainly
acknowledge that there is a dlfference betwean
Region X asking for the permiis to be remandad
back o thesr and the Petitioners making that
request. But I de think there’s a lot of
policy rationales that were put forward in the

Desert Rock declsicon that are helpful here to

guide the Board in deciding how to handle
these very unligue circumshtances.
And, for exanple, in the Desert

Rock decision, yvou talk about the standard for

sending a permit back to EPA. And that’s il
there’'s good cauge or 1if it’s in the interast
of judicial or aduinistrative efficiency. And
again, it’'s Petltioners’ position here that
the most efficient thing toe do in light of the

NEAL R. GROSS
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change clroumstances 18 to remand and vacate
the permits Lo EPA so that they c¢an decide how
to deal with the situstion in tha future.

And  vyou’ve acknowledged  this
afterncon already there are a lot of different
pieces 11 motion. We have Shell saying
theyv're changing their operstions. DOI is
undertaking & review. We don’t Know whait the
osutcome of that will be aside {rom liksly new
regulations. and then ZPA will have Co
raspond to that, 2And we think it makes sense
in light of all those circumstances to send
everything back to EPA s0o they can take a
fresh look at the first ingtance.

JUDGE  REICH: Given a&all the
uncertainties, I would think that the Board
should be locoking for a route that does not
prejudice anyvbody in the interim. The
position of the Agency today based on the
permits that are out there now is that the
one-hour N0, standard does not apply.

I assume if we vacated the permits

NEAL R. GROSS
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and even 1f for some reason the Agency adopted
the identical permit you would now be arguing
that there’s no longer an issue and that the
one hour NO, standard applies which seems to
me somewhat preijudicial o Shell
unnecassarily, Way ig that not the gase?

M3, BANERIB: I don‘t think that
that‘s prejudicial to Shell bhecause Shell has
already decided o alter its operations in
light of what’'s ongoing with the Gulf.

JUDGE REICH: But I don’t know
that they’'ve salid they’'re golng to alter it in
a way that necessarily would change the
permit.

MS. SANERIB: And I think that
Petitioners staunchly disagree with that.

JUDGE REICH: T understand that,
hut I'mwm not sure that they can see that the
permit necessarily will change. They
certainly recogrize the possibility of it.

M&. SANERIE: They recognize the
possikility of it and they’ve also indicated

NEAL R. GROSS
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that they’'re changing operations and the
configuration of their fleet. And we think
that that has significant ramificatvtions fox
the existing permits and 1t’s a matter that
neads to bhe considered ny Region X because
it’s not currently a part of the
Administrative record.

And I thirk it’'s crucial to
understand why. I mean 1if Shell is talking
about bringing Iin additional vessels, if
Department of Interior ends up reguiring
additional c¢il spilil response vessaels, that
the location of those vessels »he in the
immediate vicinity of a drill ship.

We're already dealing with an
entity who has consumed 83 percent of the 24
hour parvticulate matter 2.5 NAADS. 8o thev're
going to have an incredibly difficult time
Dringing in any of their vessels, calculating
that potential to a minute and demonstrating
compliance with NAAQS. And so we're going to
see a different permit. But in that instance

NEAL R. GRGSS
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JUDGE REICH: wWhat that’s svill
having “if" in your premige. I mean adding
the ship and necessarily assuming it's goling
to be reguired to be logated within 25 miles
sxre two different issues.

MS. SANERIB: Well, Shell has
already indicared that they're hringing in 8
asecond drill ship.

JUDGE REICH: But they haven't
indicated its necessarily going to be within
25 miles which at least in the Agency’s view
makes a difference,

MS. SANERIB: That's true,
a.tvhough T think again that's anothery reason
why these permits ghould be remanded to EPA
heceuse we nave a lot of guestions, exactly
vour gquestion and many others, that need to be
answared in the first instance by the Agency.
They need the opportunity to ask Ehell "You're
bringing a second drill ship. Where is that

ship going to be? What are the emizsionsg from

NEAL R. GROSS
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that drill ship going to ba?"

T mean that drill ship was part of
the f{irst and the second challenges to Shell
air permitg in 2007 and 2008. aAnd there were
significant concerns abkout that wveazel in
particular raised before this Board.

JUDGE REICH: But you don’t need
to vacate the permit for the Agency to ask
that guestion.

MS. SANERIZ: That’s correct. You
don’t. We could do a iimited remand. And at
the end of the day Petitioners’ Cconcern is you
do a limited remand on the guestion of a
second drill ship And how dogs that change
Shell’s operations?

And then we get new regulations
from Department of Interior. 8¢ then do we do
a limited remand to address those? Angd then
in light of that at what point do we need to
conslder the fact now that we’ve had, as you
pointed oub, new NO, NAARDS standards in place
since April 12th and Shell is not being forced

NEAL R. GROSS
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to comply with those.

I mean 1f the Department of
Interior’'s review of Shell’s operation does
take six months, then under EPA’s theory of
the casg on January 12, 2011 Shell will
absclutely have ©o prepare a {0,-based
analvsig. And so there are definitely things
that will ghange in thegé underlving permits
that are currently before the Bogrd that we
cthink warrants sending the entire permits back
to the Agency so 1t can address these issues
in the first instance and also still has the
liberty to decide how it wantsg to handle the
Department of Interior’e changes =0 offshors
il and gaz drilling withoub having to go
through several dAifferant pieceneal remands of
these permits,

I think that was one of the

rationales in the Desert RBock decision for

sending thosge permits back to the Agency. The

Agency indicated that there would be changes.

We're not quite there yet. We might be in the
NEAL R. GROSS
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future. But Shell has already indicated that
there are changes and we think for that reason
it warrants & clean clear record by sending
the entire permiis back to the Agsncy s they
can address all these issues ab once.

JUDGE STEIN: Are there any issues
in the case currently befcre the Board that
are not likely to change or f£or which the
parties and the Agency would benefit from the
Roard ruling on a2 limited set of issues?

For  example, let’s takxe the
definition of ©C8 source. Yas, under vour
scenario, everything would go back to the
Agency. The Agency at this point in time has
told us that they don’t seg anything wrong
with the particular permits that they've
issued. If the Board were to have a different
view, would that not be in the party's
interesgt for the Board to at lsast in sonme
subget of areas identify where 1t sees this
permit as problematic 1f£, in fact, it does?

ME. SANERIB: Your Honor, I think
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yvou hit on the one issue that gould change the
most in light of what happens with DXOI’s
review of offshore 0il and the gas operations.
That's the one isgsue that could not change the
most.

Butr if you look at the record for
these air permits, EPA certainly changed their
position an how they conceptualize the OCS
source. They originally thought that the
Discoverer when it dropped one anchor at that
point in time became the GCE source. It later
made a different conclusicn in the record.

And go I think in this instance it
makes sense to send the permits back to the
Agency. So in light of changes that are made
to coffshore o0il and gas drilling, they can
agaln re-envision how they define the OCH
source in the [irst instance. I mean as this

part said and the Desert Rock decision overall

policy favors agencies rather than the Board
making these types of permitting decisions.
And  obvicusly the o0il spill
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regponse fleet and how we deal with oil spill
clean-up technolegies are at the heart of the
review being undertaken by Department of
Interior. and those changes could
gignificantly impact how EPA envigions the
definition of 0OCS source if those vessels
become wery oritical to the operations and
thev're mandated at a different level than
tThey are now.

o vyou ruling on the current
configuration of vessels and how we define an
OCS source I think unfortunately it will
likely be an advisory opinion. And I don’'t
think it will have much benefit foxr the
Agency, for hell, for the Petitioners because
we're wvery Llikely to see @ very different
configuration of vessels and Shell’s already
indicated that they’'re contemplating a
different configuration of vessels for
drilling.

So for the reason I think that in
the first instance we shoulid send this back to
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EPA, allow them to deal with all of the
changes that ware their consideration and then
have a ¢lean record in the future 1f Shell is
allowad to operate again in the Arctic.

JUDGE WOLGAST: wWell, let me ask
the gquestion a different way. If the Roard
were Lo conclude that we are choosing to send
the permit back to vacate and remand without
any discussion of the substance oY any
conclusion that there’s any error in the
parmit, then what is under that scenario,
under that hypothetical, what’s yvour position?
Should it Just be held in abeyvance with
avervone doing nothing walting on MMS or
should the Board decide some oy all of these
issuaes?

ME. BSANERIB: I think at that
point we Jjoin with EPA in asking the Board Lo
hold these matters in abevance. Ag important
ag the merits are of these petiticons and as
strongly as we feel about them, we just don't

think it's a good use of Bureau rescurces to
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ruin issues rthat are now going to amount o an
advisory opinion.

Aand T can’t imagine them providing
a lot of guidance in the future. & lot of
these issues are at the time. A 1oL of them
are very specific issuss to Chese permits
which undoubtedly will change 1f they sent
back to IPA,

And for that reason I think it
makes sense for EPA to understand what changes
are going to happen to the regulation of
offshore oil and gas drilling, have time toO
give that congideration and make changes o
itg air probing process and then gome back to
the Board anrnd let vou know what’s going to
happen with these permits rather than you
spending your time and rasources writing
opinions on issues that may never be brought
to the Board again that may serve no use of
precedential value in the future.

JUDGE REICH: Picking up on the

noint that Judge Stein raised, I mean we nave
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g wide range of issues. Some of them seam
very fact gpecific and arguably those are the
ones that are most likely to change. Jome of
them seem more 1like legal issues and the
parties don’'t always agrees in  their
characterization of whether a particular lissue
ig a factual igsue or a legal lssue. But
there are some elements certainly of the OCS
dafinition that to me is a legal issue and may
iead you o then =stablish a test that’'s a
factual Lest.

It seems Lo me unlikely that that
dgefinition, that legal issue, is likely to
change significantly. And vet 1t really does
in many wayse go to the heart of the other
issues. Because 1f you don’'t know what the
OCS source is, you don’t even begin to know
how to calculate potential to emit. S0 why is
it not in people’s interest to the extent that
there are issues that are primarily legal that
are now likelv o change to understand that
now rather than arguably go through a process
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where there’s an elabcrate ragalculation of
potential to emit based on what the Board then
finds tvo be a faulty definition of what an OCS
source is,

M5, SANERIB: Well, I think, first
of all, just to ke clear the potential to emit
calculation influences far more then what is
the actual part of the €S source. 8o it’s
the 008 source and the vessels within 25 niles
of the OCE8 source. So I don’t think that
there’s -~ There are some disputes about the
potential to emit calculation, but that’s a
distinct issue from -

JUDGE REICH: Well, except that
vou need to look at when it becomes an OCS
HOUT e for DUrposes and making that
determination.

ME., SANERIB: Yes.

JUDGE REICH: 8¢ in that sense if
you ¢on’t know when it beccmes an OCS source
yvou can’t really calculate potential to emit

properly. That was the nexus I was looking
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MZ. SANERIB: I understand that.
T apologize. I understand what you're saying
now .,

and while, ves, I think that there
are legal issues that arise around the current
definition of OCE source in light of the
changes that the Department of Administration
are telking about new regulations I dust -- I
want EPA in the first instance to have the
opportunity to redefine an OCS source 1f it’s
called for in light of the changss that
happen. And I think if this Board issues &
ruling, then EPA’s hands will be tied ag it’s
envisioning the future of air permitting. And
I think we could he seeling a very different
configuration of vessels., We could see very
different regquirements.

I mean for all we know there could
be a reguirement that when vou go out to drill
you have to immediately sastart drilling to
really -- And so we’re talking about having
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threse drill ships dropping anchors and
drilling at the same time. &And I think that
that might calls for the Agency to completely
re-envisioning what the OCS source is and how
that is defined in that ingtance.

And so I agree with you. Whiie it

iz a legal issus that'’s presented now, I think

that in light of the changes thalt. are coming

down the pike resclving that igsue may Or may
not be helpful down the road., Aand we may end
Up in a position where we have a ruling from
the Board and then EPA trving to re-envisicon
how it does air permitting with a ruling that
ceme from @ssentially the deep water horizon
ara. And it ties their authority in the
future to figure out the best way forweard for
regulating these alr emissions.

JUDGE STEIN: Eut doesn’t EPFA have
the keys to rhat selution on its pocket that
1f EPA doesn‘t want the Board to rule on the
matter before it, it can ask for and hasg a

right to a voluntary remand? I mean you're
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asking to give the Agency authority to do
something that it has not expressed to this
Board that it wants zo do. 8¢ the unusual
posture that we're all in revolves from the
fact that EPA has not told us that it seeks to
undertake that review.

MS. SANERIB: Right.

JUDGE WOLGAST: and while there
may or may not regulations in the future part
of this we're talking about efficiency and an
gconony. If the Board were to determine that
the basge analysis of GCS source ig wrong, MMS
can say we’'re bringing in six more ships and
then vou can get the base analysis wrong again
and then just add on other emissions or not
for those additional six ships. That doesn’t
s@em to really advance g¢getting to the
resolution.

M5, SANERIER: I think o respond
to your guestion first and your question
second I think EPA has to be cauvtiocus at this

point because they don't know what DOI is
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contamplating in terms of changes, And they
naeed to understand those changes to be akle Lo
then understand how they're going £o deal with
that in the aiy permitfing context.

And I think Petitioners are in a
unigue situation of  having a lot of
familiarity with the DOL process and
understanding changes that need to be made to
that. You know the President highlighted in
hig remarks “"We need to change the review for
the entire offshore process” and that’'s in
Exhibit 1.

And there are changes that we can
envision, changes we're going oo advocate for,
and we can gee the ramificationg for the air
peraitting process already while EPA is still
awaiting acknowledgment and direction from DOI
in terms of where they’re headed., 8o I think
that’'s the first answer To vour guestion and
that’s why we're asking that the permits be
vacated and remanded so chat EPA has & blank
slate to work on while i€ envisiong what to do
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with air perritting in light of what happened
in the Gulf.

Now in regponse o vour guestion,
if the Beoard is interested in reaching these
igsues, vou can 4o so and we think that
they’'re really strong merits issues. And we
frankly think that Region X got it wrong.

But I hate for vou to washte vour
regsources on issuing a decisgion that then ends
up in & situation that’s entirely different in
future. And we could end up with agencies
with really different regulations and really
different interpretabions.

JUDGE STEIN: How would that
really affect the definition of OC8 source?
I mean 1f the Becard were to agree with
Petitiomers in your brief that there’s a
fundamental proklen with the way the Agency
has gone shout looking &t QCS source, why
wouldn't that issue orop up again?

ME. SANERIB: WE don’t know and
that’s why in some ways what Shell is already
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asking for in rerms of resolving the issue of
OCE source is an advisory opinion becauss
they’ve aLready indicatbed thakb their
operations aAre going to change. We don’t kxnow
what changes MMS will require., We don‘t know
then as a result of that how EPA will change
that . And I think it’s c¢ritical as we
indicated in our reply brief on the merits EPA
did acknowledge when it wyrote the regulatory
definition of OCS source that its Ilntent was
if marine vessel emissions were regulated in
the future under the Act to incorporate that
into the definition of OCS source. £o 1t may
be that the Agency decides it's time to update
that definition.

WUDGE WOLGAST: I think one of the
things we're struggling with is how would the
scenario that Judge Stein peged in any way tie
the Agency’'s hand if in fact hypothetically
gspeaking we fFfound that the base analysis of
what consgtitutes an 0CS source in this permit

was in error. It goes back to EPA. How are
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their hands tied in that instance {rom
incorporating whatever c¢omes from an MMS
review or any other review?

ME. SANERIB: I think it's == I
don’t know exactly what you’re thinking. Bub
if there were, for example, indications in
that ruling that it’'s fine to leave out the
landing wvessel which 13 never going to be
within 25 miles of a drill ship. What if in
the futurs EPA realizes landing vessels are
critical? We can’t get employvees to the drill
ship unless we have them and we think that
ghould be part of the OCE source. But the
Envirommental Appeals Beoard has already ruled
that we don’t have to include Thaet as part of
the 0OCS source., What are we going to do in
this scenario?

I mean I guess it’s things like
that. And that’'s I think the raticnale in the

Degert #ork decision was. In the first

instance, we want the Agency to make these

decigiong in the permitting context and the
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permitting contexts is right. It's actualliy
going to happen. And we have no idea if this
permitting context will ever arise. We have
no idea if Shell will receive authorization
next vyeay or the vear afbter Lo go into the
Arctic. Cleaning up oil in the Arciic is very
difficult, and there‘s a lot of concerns now
in the Administration about letting pecple
drill for oil and gas offshore when there’s
not a proven clean-up technology.

Arnd so I think hurrving up L0
resolve the factual issues as presented to the
Board now in the gontext of what defines thea
OCS sources 1is problematic because 1L Jjust may
not being helpful in the end, We just don't
know what the changes will be and I think
that’'s why EPA is leery to take a position
now. And that’'s why we think thess matters
should be kefore the Agency in the first
instance with a blank slate £o rethink how Lo
do the air permitling procesgs.

I would like o give my co-counsel
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for the other Petitioners an opportunity Lf
thay have anything to a8dd very briefly before
I regerve the rest of my time.

MR. GRAFE: Yes, this is EBric
Grafe for the NRDC Petitioners.

MEZ., SANERIZ: ALl rignt. nless
there are any further guestions. 'Thank you.

MR. GRAFE: I would just like to
add that 1t’s important ¢ keep in mingd at
issue here tLhe changes are --

MS. SMITH: My nane ig Kristi
Smith. I'm frem EPA's Office of General
Counsel and I‘m here to represent Region X in
This matter. I'm here with Julie Vergerant
and Juliane Matthews who are from the Office
of Regional Counsel, Region X.

Region X in coordination with EPA
Headguarters’ offices bhelieves that holding
these cases in abevance represents the most
appropriate and efficient path forward given
the intervening evenits that the President has
made and the DOT ig planning te teke because
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there ig a great level of uncertainty as to
exactly what DOI actiong will have on our
permits.

Az wyou've heard and as you
identified, Petitioners seem wvery sure that
the actions DOI takes are going to have
fundamental changes to our permit. That’'s a
possibility. But we simply do not know that
at this time. IL cgould be that DOI puts into
vlace changes that  have no emission
conseguences at all.

T think one thing that underlies

that I want o emphasize hers ig that we
permit eniasions from  operations, not
operations themnselves. While ouy enmissiong

reguirenents could have some effect o©on
operations DOI would be the one sayving what
the operations are. And to the extasnt that
they change operations in a way that do not
affect emigsions ~- and emigsion can e simply
the exigsions from a ship, it can be emissions
from a placement points from one point to

NEAL R. GROSS

COUAT RCPORTERS AND TRANSCRIBERS
1323 RHODE IBLAND AVE., NW.

{200 234-4433 WASHINGTON, DO, 20008371 penn ERIIeRs.Lom



http:www.realrgross.com

16

17

B

A
L9
o

another -- it could be that there are no
reguired changsas in oury permit. And that's
why we pub forward that 1t’s best to hold to
see 1f we arve golng Lo need Lo make changes.

JUDGE WOLSAST: Picking up on our
last discussion, would vyour position on
holding the matter in abeyvance change if the
Roard determined that in fact the Regilon had
erred in adopting any of the terms, the
numercus terms, that have been challenged hare
including az Judge Stein posited the initial
calculation of when something vecomes an 0OC8
source?

M&., SMITH: We acknowledge that
the legal interpretation we took in thig
permitting action in interpreting oux
regulations about when gomething becomes an
OC8 source we looked at Lhe regulations that
ware before us and the factg that were beiore
ug and made a determination, However, we
still do believe it’s a mixed gquestion of law,

in fact, and we would like to see what DOI‘s

NEAL R. GROSS

COURT REPORTENS AND TRANSCRIBERS
1328 PHOGDE IBLAND AVE, NW.

4Q

{2081 234-4433 WARHINGTON, D.C. 200053701 wraroe nemlrnrons oo




10

11

12

14

1%

17

18

19

20

42

regquirenents are, Raecause if DOIs
requirements are such that we may need bto
retnink our interpretation, if they put
reguirenments on board that would make it
difficult for us to take the game position or
would lead rto a mission consequence so that
that pogition no longer makes sense, I think
we agree with Petitioners that while there are
primarily legal issues on some of the points
raised in the Petitions. If the Board were to
act on them right now, it would basically
anount to an advisory opinion bhecause it’s not
clear that we will take the same gtance in a
later permit,

JULGE WOLGAST: If vou think that
yvour fundamsntal positionsg on these matters,
on these igsues, that have faced stiff
oppeaition in this case are going to change,
wny wouldn’t wyou be asking for a voluntary
remand instead of a completely open-ended
stay?¥

M3, SMITH: 2and I didn‘'t say that
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they were going to change. I sald that we
need to ses what DOI 1s going to do to know
wnether or not we even need to consider that,

I algo think that it’s just as
likely that we could get down with DOI and
they say, "Okav, vou're going to add four new
ships, hut they all have to stay at least 50
miles away., " It wouldn‘t be within the 25
mile order of the OCS source regulations. And
we would ssy that there’s no egffect on the
amissions permitting that we have fo do.

JUDGE WOLGAST: Right,

ME., SGMITH: Aut we sinmply don't
know wnat the requirements --

SUDEGE WOLGAST: But lef’s stay
with that scenario that MME comes up with
additional ships, but by your calculation
their emissions aren’t going Lo affect the
full analysis of potential o emlt for this
008 sourcs. If we thought ths point you
started from is wrong, if we were to determine
that the Region srred by saving it becomes an
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OCS source when 1t’s so-called stable and
gecure as defined by Shell, then under that
gcenaric you’ve just set up seriatim review
processes, one by MMS, then another remand and
a whole other permitting process by EPA.

MS. SMITH: and I am conceding
that 1f that’s how it happened, if DOI did
something that Jdidn‘t affect at all our
interpretation of stabilization, our
interpretation of being ready to commencs with
exploratory activity, then, yes, it would bs
appropriate for the Board. Tha Board could
have answered the guestion now, but we simply
don’t know that.

It could be that DOI as part of
their review and part of their new reguirement
puts in place reguirements that deal with
stablilization, deal with being preparsed to
drill. Those are parts of cur definition and
the parts of the definition we relied on in
coming to the U8 source definition.

If the Board wanted to fake it
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upon themselves to rule on these things, we
think it would be an advisory opinion and you
have not. You've declinad to lssue such
rulings in the past. If we did a thizxd
review, I'm sure you know vour case law. But
in almest all instances when the outcome of
intervening events, when the effect of those
events was uncertain as to the conseguences on
the permit, the Board has in the vast majority
of caszses chosen to stay 8o that hoth --

JUDGE STEIN: But we're alsc
dealing with a PSD permit.

M3, SMITH: Yes.

JUDGE STEIN: Which are the types
of permits that we tyvpicelly put to the front
of pur line,.

MS, SMITH: Yes.

JUDGE STEIN: It’s & new source
permit, Shell has vociferously argusd Lo us
that they want the Board to move forward.
Because in the event that there are remand

issues, they want to be working on them.
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2nd I have to confess that I don't
fully understand the Government’s pesition in
this case in that if you don’t want the Board
to rule all you have to do is to seek a
voluntary remand. But when the rest of the
Federal Government is purporiing to undertake
a review of their permitting regulations, what
I see vou telling us is thet "No, we have no
worx to do,. We're Jush ¢going Lo sit here and
wait until we hear from DOI."

Now whether in light of the gpill
has any effect on whet the Agency has done, I
don’t know. But I think what you’re hearing
from this Board is that we think that there
are very substantial challenges in this case.

MS. SMITH: And I'm acknowledging
that there were very strong petitions brought
regarding the circumstances and decisions that
were made by Region X when they issued Chesge
permits in late March and early 2april. And
they were based on factual scenarios that were
in place at that time, kased on applications
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that Shell submitted about their operations.

Permits are based on operating
scenarios and degisions aboub applying our
regulations to those scenarios. To the extent
that there are changes in those operating
scenariog going forward that are going to be
recuired of Shell and thus reguired of us to
analyze we Just do not think the most
efficienr course of action is Lo go.

The Board could issue a decision
right now on issues and let’s say they remand
back a couple of issues to  us for
consideration. Shell, as you said, would want
us o dmmediztely start work on that. As you
know, they yeally -- They want Lo get
finalization of their permits and start
drilling. And Region X hasg already put vast
rescurcas, years of resources, into this
permitting process.

We want to avoeid the circumstance
where we get a remand, we have to gtari work,

we are working, we’ve done, let’'s say, air
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gquality modeling analysisg. We are at 29
percent finished with the air quality modeling
analysaisg, ready to put out our propeosed permit
and then DOI issues regulations that are going
to change all of that.

JUDGE WOLGAST: Could you give us
an example of scomething that DOI might reguire
that would necessitate a change in how you got
£o your analysis of the starting point for an
OC5 source?

ME, SMITH: 8o in our permit we
said that the -- And vou’'re going Lo have o -
- I'm goling to apologize in advance because I
am net the expert on the 0CS source igsus.
There werYe meny people involved in thisg
permitting. But we came to the conclusion
that it was an OCS source when 1t wag attached
teo the seabed, erected on the seabed and
stabilized and prepared to begin exploratory
opaerations,

JUDGE WOLGAST: The third thing

though wasn‘t regulatory. That was your
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interpretation of the reg.

MS. SMITH: Right, It was about
when . And so we said Iit’'s when Shell
determinos that they are stabllized and ready
to begin drilling and that’s in our permit.
That’eg in cur permit as a point that they have
o make,

It could be that DOI says, "Shell
doesn’t get to make that determination
anymors. We make the determinstion about when
a specific Grill rig is stable. We put in
requirenents about what stability is and we
are the ones that will make the determination.
We're going Lo have people out thers checking.

JUDGE WOLGAST: We DOI?

MS. SMITH: what?

JUDGE WOLGAST: We meaning DOI?

MS., SMITH: I'm soryy., DOI. The
DOI would make that determination, yes, We,
DOI, nmake that deterxrmination.

JUDGE WOLGAST: Just to stop you
there and I don’t want tc get too far into the
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merits, But I think that's part of the
underliving problem that s really confusing two
things. One is what is ths interpretation of
the thres-pronged test, both the statutory
test and the Lhree-pronged regulatory test.
That’s ong thing.

I doubt very seriously that DOI is
geing to savy "We'lre going to Let vou know
exactly when we’'ve mebt an OCSLA and Part 55
reguletory determination.® I can’'t ipagine
them usurping that authority from EPA. I <can
imagine they might impose some regquirements,
but that‘s a different thing than how the
Agency has already interpreted the statutory
and regulatory requirements,

Sc¢ I'm net understanding your
example to be an example of why that wouldn't
have to be rethought fundamentally if the
Board disagreed with that interpretation.

ME. SMITH: And I guess I'm
conceding that, ves, the Board c¢ould look at

our present interpretation and decide that we
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have to &o something differently for that,
nd I guess my —- I hate to answer a guestion
with & guesticn, So ig the Board considering
bifurcating the varicus issues that are bhefore
it and deciding on only a couple issuss and
sending those back on remand?

JUDGE WOLGAST: Well, the Board
hasn't detarmined any of that at this point.

MG, SMITH: I guess we feel that
the most efficient course forward is to decide
to first xnow the facts that are actually
going tTo underline Shell's operations,
determing if those facts have any effect on
the permits that we issused. If they do, we
can ask, we could withdraw the permiis, we
could ask for voluntary remand of the permits.
We nave a number of options going forward and
we would make our decisions there.

I can’t say this point whether or
ne our interpretation of what is an OCS source
would change if we had to withdraw or ask for
voluntary remand of the permits because we
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Just simply don’t know the factual scenario
that’s going to bhe in place there. But we
feel that it%’s also possible that, yes, it
could e that there are no facts that chance
from DOI’e review. And we would determine
that we need Lo make no emissiong changes and
no changes Lo our permits.

If the Board wanted to rule then
on these legal issueg that interitwine with the
factual issues, we think that would be
compLetely appropriate. We Just think the
most efficilent course cof action is to hold
everything until we know exactly what is going
forward instead of having a bifurcated, multi-
linmar aspect of what is before the Board,
what's not before the Board, what‘z being
decided, what‘s not being decided, actual
legal .

The simple fact of the matter ism
thers is Just so much uncertainty at this
polnt that we don’t know what effect, if any,
it’s going to have on sur permitting decisions
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and our permitting rationale,

T also 6o not -- One of the things
that seemed Lo be presented py Pelitioners, as
far as I know, there is no decision within EPA
to do a rTule revision for our regulations.
But that could -- I don’t know. I don’t know
if that’s something that’'s going to fall out
of the DOI raview process and the President’s
overall Administration direction that he’s
given on this.

All we know is that the President
has sald that we should suspend Arctic
drilling and our consideration of it for this
vear #o that thev can do an overall review Lo
see what additional safety measures might be
neaded., And we feel that asking to held this
case in abevance until that happens is the
most appropriate course of action for us.

JUDGE REICH: If any ¢hangss are
made o the permit for any purpose, would that
new NG, standard now come 1nto play?

MG, SMITH: If we concede that 1if
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there was any need to withdraw or voluntary
remand a permit and issue a new final permit,
then the new NO, standard would come into
effaect .

JUDGE REICH: If we remanded an
issue because of the inadsguacy of the record
and based on the review of the record the
Region comes Lo conclusion that they do not
need to change the permit, what would happen
with the NO, standard? Would you have to
revalidate that permit and again bring in the
NG, standard?

MS. SMITH: I hawve Lo say I don't
know. I don’'t know if we’ve ever spoken
aither as an Agency or you as the Foard have
spoxen to sinmple record changeg whether those
repragent a new permit or whether they just
repraesaent golng back and looking at the permit
Lthnat was issued in late March and eariy April
and Just dustifving. I simply 4o not know and
I don't feel that I'm in the position to make
the Agency’s c¢all right now.
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JUDGE REICH: That's fine,

JUDGE STEIN: If the aAgency takes
a veluntary remand to reconsider certain
issues and after reconsideration decldes not
to change any issues, must Lt reigssue the
permit or can it simply stand on the permit
that it had issued before?

M, SMITH: That also is something
that I‘m not sure that the Agency hasg spoken
on or the EAB directly has spoken to. But in
speaking with some of my collsagues in ouxr
review of Section 124 if we agk for -- 1f we
withdraw a permit, we have te say what changes

we are making. Or in the Desert Rock case we

said specifically "Here are the things we are
goine to raconsider and we will reilssue and go
through that process.”

I simply don’t know., I we gaid -
- I should pesuse and back up. Thig is all
nvpothertical. Ho I'm very much gpeaking off
the cuff here. But my opinion is that if we
asked f[or voluntary remand it would much have

NEAL R. GROSS

COURT RERGRTERS AND TRANSCRIBERS
1323 REGDE ISLAND AVE., N.W.

54

(202} 2334433 WASHINGTON, D.C. 20005371 WL TRAGIOBS.00M



http:www.naalrgtOSG.com
http:perrr.it

(o)}

]

12

13

14

15

i6

i7

18

19

20

21

22

te e a situsabion like Degert Rock where we
knew thers weve speciflic things that we neseded
Lo reconsider and reevaluate and nogt likely
change in our parmit.

JUDGE STEIN: In the Desert Rock

case, you were seeking a wvoluntary remand
after the Board had granted the review.

M5, SMITH: Right.

JULDGE STEIN: And so the burdsen on
the Agency in that case in which it needs the
Board’s approval for that ig different than in
the circumstances as we currently have here
where the Board has not determined whether or
not Lo grant review of one or more igsues.

M5, SMITH: Right. S0 I actually
think that wouldn’t be voluntary remand in
that case. It would be a raguest for
withdrawal o©of the perait because belore you
have granted review we actually -- the
regional administrator actually has the
authority to withdraw tChe pregent permit but
in so doing hnas to specifically say what
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permit c¢hanges need to go into place from that
withdraw, They withdraw indicating the
portiens of  the permit that they are
reconsidering and changing.

And we believe in that provision -
- I'm sorry 1 don‘t have the provisgion In
front of me -- it pavs that vou go through the
process for permitting to make those changes.
So I think in that circumgtance you would have
a public comment period.

what we’re gaying is and I think
this is where we differ from Petitioners if
there is no need for any change in these
permits we don't think the whols permicting
process needs ta be reopened because of what
DOI is doing. DOI'e actions In and of
themselves don’t necessary have any effect on
our Clean Alr Act requirements that Region X
is reguired to undertake in issuing these
permits., They could. We simply don’t know at
this point.

And we don’t think that it’'s so
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likely that we're going to ask for remand

e

right now, But we also don‘t think that 1t's
s0 unlikely that there would be changes thsat
would affect emissions that it's the best
courss to go forward.

JUDGE  WOLGAST: wWhat's tne
Agency’'s position on the Petitlioners’ reguest
that the Board wvacate the permit without
reaching any of the substantive issues?

MS. SMITH: We feel that there is
-~ We feel that the Board's abllity to remand
a permit i defined by 124.198 which saysg that
you have Lo find clear erroy in & permitbting
condition. We Just do not belisve that there
ig any clear error that’s been ghown at this
point right now.

T know that the Petitioners bring
up the fact that Shell hasg told DOI that they
are preparing the Kulluk drill rig f£or use if
necessary to bulid an emergency relief well,
There is no indication I think as Judgs Reich

noted that that &rill rvig will have to be
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within 25 miles at all wimes in & way that we
would consider it under our permitbt.

And as we put forward in our
motion on the merits, emergency responses in
and of themselves are generally not considered
in the normal course of permitting. Now there
is also something as we noted the line between
emergency and non emergency ig also something
that could change in light of DOI’'g review if
DOT puts reguirements in that look something
like normal course of action instead of
emergency  actions. That could c¢hange oOur
review.

But we believe that right now
there’s anyvthing that indicates that we have
an errcor in our permit and that there were
Clear Alr Act reguirements that we did not
meet in the permit stage.

JUDGE STEIN: I think ¢ne of the
Board’s concerns relates to the fact that this
ig not the first time thaet we’ve seen these
OCS permits., 2And typically when we sees them,
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there’'s alwayvs an amergency and everything
always has to be done yesterday, And so
because of the short drilling seasen and the
rtimg 1t takes the Region to get through the
permitting procesgs, the Board'sg time to review
these things has also -- We're regquested to
shorten that time as other partles are.

And to the extent that there are
iggues that mayv not go away, ong of, I think,
the questions that the Board is considering is
if we decline o give guidance on those issues
at this time, if we were to give guidance, are
other productive things that could he done
that would then be beneficial to the process
ovaersll. 8¢ the next time this comes back o
ug it doesn’t has to be decided vesterday.

And I think that’s o¢ne of the
issues that we're struggliing with. I don't
think anyone 1s suggesting that sequential
review is an idea place for anybody to bhe.
But I think it’s fair to say that at the end
of the DOI process there’s going Lo be,
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whatever that process ig, an interest 1f we
wers to grant a stay or hold these in
aheyance. There’s going o be a strong
interegt in moving forward at that time on a
very fast track whersby there might be an
opportunity this summer or thig fall while the
DOI review is ongeing te at least caught on
those issues that might not be likely to
change.

MS, SMITH: In responge to that, I
can’'t speask as to what the Board feels given
the circumstances as te the most efficient
coursae of action for then.

JUDGE WOLGAST: Well, just assume
for purpesas of this guestion that the Board
did not agree with vou that there 1s no error
contained in the permit that goes to the
challenges that are before wus now as the
permilt sits now.

M&., BMITH: I still think that we
should hold an abevance becaugs it 1s nob

clear that the permit that sits before you now
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will e the permit that Shell will need in
order to drill in 2011, Simply until we know
what DOI is geoing to reguire of Shaell’s
operationsg and ways in which they could change
those operations, we won’'t know wnat emissions
from the operations we have to consider and
what requirements may be placed upon them. We
simply don’'t feel that now is the time to go
forward and have multiple issues on multiple
tracks in {his case.

We understand your concerng about
the btiming that’s happened over the past
iterations and the current iteration of this
permitting action. We understand Shell’s
concerns with the timing issues. But looking
at all the factors that we see before us and
wanting to be most prudent and in all honesty
taking directlon from President Chama aboutb
wnat he sald to do, he said he wanted to
assentially take a step back and 1ok at
cperations and figure out how best to go
forward. And that’'s what we are trying to do
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here.

Qur request came very soon aifter
the President’s announcgenment in light and
gaid, "We are going to step back and ask the
Board to step back and just stay pending the
subcome of that review.”

JUDGE WOLGAST: What about the
environmental justice in NO, intersection? I
mean obviously the Agency determined that it
dldn’t have to reach the NO, standard, 4idn’t
have to analyze that, because even though it
was final it wasn’t eflfective ab the time of
permis issuance, That was in light of the
fact that there was an outstanding
environmental justice claim and the claim was
premised at least in part in NO,.

Part of the Board’'s former
rationale of when yvou would take up or not
take up a new regulatory reguirement goss gc
the interest of finality. Here what vou're
asking for ig the opposite of finmality., It's
"Letb's extend this into the future to some
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point in time in 2011 or 2012." Given the
fact that there is no finality, why shouldn’t
we taks 1y back and analyvze the environmental
Justice olain in light of the new NO,
standard?

M&, SMITH: T guesgs abt the premise
of this is we simply don’'t know. I don’'t want
to say thar there is no finality. Finality is
uncertain. It could be that there is finslity
in what we did, what Region X did, in issuing
its permlits that the DOI actions don‘t at all
atfect those and we have to go back to that.

But there’s a possibilicy that
those decisions were final insofar as the
facts laid at that time. RBut the facts that
will actually happen when Shell is drilling,
whern Shell is producing the emissiong which we
permit, that they could change.

JUDGE REICH: Yas, but there’s
finalliy and there’s finality. I mean it may
e finality from the standpoint of the
position the Regilion is taking., But in terms
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of the status of the permits it’s ¢learly not
final until the Board acts on it,

and I think the point that Judge
Wolgast was getting at is you have argued in
esgence that veou don't have te loock at in the
environmental Justice context the short-iLerm
NG, standard because it was not vetb effective.
And now we're talking about permits themselves
that 1f we put everything on hold are not
going to become effective for some substantial
periocd of time.

and the rationale for allowing the
Agency to ignore the envirommental “fustice
context tha effects of the short-term NG
study, I’'m not saving they‘d necessarily drive
something., But whether you can ignore even
doing an on-the-record analysis, that Lo me is
arguably a less sustainable position if we’re
talking about permitg that may not become
final for Agency purpcses for six months, nins
months oy more.

M. SMITH: But 1 guess I would
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alge say I think it would be an inefficient
vee of the Board’s rescurces Lo go through and
decida that issue and then it ends up that we
actually have to because of DOI's action
withdraw our permnit and do an overall new
permitting progcess at which time the new NO.
standard would be in effective under which the
standard that we put before the Board we would
be doing such an snalysis.

JUDGE  WOLGAST: I don't quite
follow that in the sense that that assumes
that you couldn’t pick vour time as to how
you're  going to proceed through  your
reevaluation and what vou’re going to take
into account. That's all within the Agency’'s
purview. There are things no doubt that could
be locked at arnew irrespective of what MMS is
doing and Chere are things that vou would neead
MM8’s final determination to make a final
calculation.

MS. SMITH: Right. AaAnd I guess at
this time we are saving we have notb asked for
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voluntary renand or withdrawing the permits at
this time because we haven’'t make any
assessment that we should be locking at things
anew, decigiong anew, in the absence of any
DOT chanyges .

JUDGE STEIN: So it that fair to
say that there is at EPA no effort to review
current peymits in light of what is going on
in the Gulf that the Agency’s stance is that
they’re going to wait until DOI does their
review, that there is nothing that EPA is
doing with respect to eilther this permit or
permits in geéeneral?

K¥S, SMITH: I have to say that I
camnct speak as to what the Agency is doing
overzll on OCS issues. As an important point,
almost all of the offshore drilling that is
happening in the Gulif is not permitted by EPA
because of an exclusive statutory exemption
that all aspects of the permit including the
air emiggion monitoring and analvysis are

covered by MM3I,
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L kxnow that there are soneg
applications pending before EPA for some
drilling to go on in the Gulf. But I do not
know the status of thogse. And I know there
are discussions at & very high level about how
the Agency overall is going to go forward with
these actions.

I am presenting the view that the
agency took with regard to these actions. And
1f the position of the Agency were to change
we would definitely inform the Board of that.
As we noted in our merits brief, our merits
brief was argued because of the position we
were in at that time. This is how EPA is
arguing the Ccase based on the peymits that
were lgsued at that time. Bulb we acknowledge
that things may change and our views may
cnanges as we assess what’s goling on and as we
find gout what other agenciss in the
Administration are deoing that may change, I
can’t say that those views or the actions will
change.
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JUDGE REICHE: Let me ask how vou
see this process plaving out. What if we go
ahead and we stay action and hold it in
abevance? MMS does whatever MME does. The
Region identifies the fact that based on that
it's probavly going to have to reopen the
permit and maxke some changes.

But it appears o usg at lsasgt that
sone of the concerns that we have aren’t ones
iikely 20 be touched by what the Region is
deing because they don't relate o the changes
that seem to flow from what MMS wants. Are we
then supposed te sit around and wait for you
o ge bthrough and maeke those MMS changes
before we can tell you that we sTill have a
problem and vou'wve got to do it vet again?
That doesn’t seem like a wvery falr or
efficlient process either,

MS5. SMITH: And T guess what I
would say i that while there are legsl
issues they’re tied to permit condition
issueas, And, as we explained in our reply
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1 brief, the underlving foundation of our permit
2 conditions overall and what we achieve to do
2 through the PSD program is protect the NAAQS,
4 S0 to the extent that any additional emlissions
5 are oubt of this project, that affects the
& NAADS process which could in turn affect our
7 paerrmit in nultiple wavs.

8 8o I understand that there may be
9 this feeling that we can decide on the OCS
10 source issus at this point in time. But would
11 the Beard’'s decisgsion still have any merit if
12 the underlying permit conditions that are tied
13 to that decision change later?

14 JUDGE STEIN: Rut in any permit
15 vou've got legal issues and vou've got factual
1¢ issuss and you've got mixed issues, And in
17 this particular case in the original permit
18 EPA took one positicn on OCS source. It then
19 got. comments from Shell, a letter from MMS and
20 then ended up with this Shell decides approach
21 to the regulations,
22 There’s a set of regulations there
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as o which I think Judgs Wolgast alluded that
the Agency has the legal authority to analyze.
And I don’'t see how that legal analysis,
perhaps the application of that legal analysis
to a particular set of facts, may change based
on the facts. But if we think the fundamental
flaw ilg in the basic legal analysis, how is
that going «“¢ change ané how is the process
you're asking us for to be efficient along the
lines of what Judge Reich ig saying?

M8, SMITH: And I guess as 1
understand it -- and I haven’'t seen anything
in the EAB opinion although I have not read
gvery opinion, I'1l acknowledge that -- when
YOou are reviewing permits you ares reviewing
permit conditions and the basis for those
conditions. To the extent that there are
legal issues, purely legal isszsues, that are
tied to permit conditions and if those permis
conditions may change later on, T guess I'm
just —-- I don’t know. I feel wvery mnuch as
Petritioners purport you are issuing decisions
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about the purely legal bhasis that underlies &
permit condition without getting inte the
facts that go inte that permit condition.
It’g an adviscry opinion. I don't know if
there ig jurisdiction te do that under 124.19.

JUDGE STEIN: You haven't
withdrawn the permit.

¥E, SMITH: HNo, we haven't.

JUDGE STEIN: And we have a permit
appeal. And that permit has bssn chellenged.
And Shell hes not agreed to a stay. So 1
dorn't ses what’s advisory about ruling on the
permit that’'s beficre us.

Now I do understand the points
that you're making. But we do have a permit.
OFf course, 1f the Agency withdrew the pesrmit,
I underscand vou may have your reagons that
voir don’t wanit bo do that.

MS. SMITH: Right.

JUDGE STEIN: But we do have
sonmething that we’'ve been asked to decide.

MS., SMITH: Right. and as I said
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I can't concede and it’'s not my position to
say what the Board feels is the most efficient
path forward. We as the Agency have decided
that we do not think that i1is the most
gfficient path forward. We would like to hsve
one process instead of a2 multi-tiered provess
for this permic.

But 1f the Board mnakes the
decision to go ancther way, we will gertainly
gc by the Brard's decision to the end and
follow that to the extent that there aren’t
changes in the facts that would lead us to
change our interpretation.

JUDGE WOLGAST: Undsr your
scenarico, you wouldn't have a multi-tiered
process., Shell would., Isn’t that correct?

M&. SMITH: I‘m not understanding.

wuDGE WOLGEAST Urnder your
gcenario you wouldn’t have a multi-~tiered
process because you do nothing. We wailt on
MMS and you elither reissue or stand on the
permit that wou've issued. Arnd 1f we feel
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rthat you’'ve comnmirtted cleary error in gome of
choge determinations and it goss back, then in
essenca Shell has now a multi-tier permitting
process,

M5, SMITH: But I think that &Shell
could have a multi-tier permitiing process
even if wa went foryward in the way that you're
alluding to. You could derids on the legal
igsues right now and there are a number of
legal issues and remand it back to us. We
could apply those but then also make other
changes based on DOI‘s changes., Changes we
make with respect to what DOI has done could
be further petitioned that would then have Lo
be decided and that could also bhe remanded.
And petitions that relate to those permitting
conditions could impact other parts oI the
nermit,

SLUDGE WOLGAST: I guess from just
speaking for myself it sounds unlikely that
MMS ig going to come up with a sgenarico that
reguires you to rethink when something begins
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o be an 008 source. That seems unlikely to
me .

¥S. SMITH: It could be unlikely,.
I simply don’t know what they’'re going to <o.
If they have -~ about anchoring of the ships
and how anchoring has to occcur in orxder to
reducs risk of spill or increasge the -—-

JUDGE WOLGAST: And they might.
But that doesn’t necesgsarily have anyithing to
do with whether wvou met the regulatory
criveria for OCS source. Those can ke Lwo
completely different things. Yes, I'm sure
there may be many things that you could have
belts and suspenders for all sorts of safety
reasons,

We're falking about the most
fundamental calculation of when gomething
beging to be an 0CS source and waen you have
to  stert counting the emission for your
potential to emit analysig. Safety and the
tests in the regulation are two different
issues.
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K8, SMITH: Right. Aand as I put
forward before, I can envision a situation in
which vou would issue an opinion and you would
remand us back on our 0CS8 gource determination
whicn could then cause us to have to do & new
anailvsis on the potential to emlf in our air
guality --

JUDGE REICH: Not immediately. I
mean 1f it would make no sense to do it
immediately, then you don't have to do it.

JUDGE WOLGAST: Right. That*s
within vour purview.

M&. SMITH: Yes. And as I said
many timess 1f the Board feels —- We know thatn
- T nob sayving that you cannot ¢go the way
the scenario that vyou’'re describing here.
We've just said that we would prefer not to do
it that way. We would prefer to have oneg
decision that covers the facts that thera are
and to the fact that that may have to be
remanded later then that is how it is.

The Region has spent a mass amount
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ocf rescurces, R&D permitsm, this specific

permit, perindt actions in the future and the -

JUDGEE  WOLGAST: But why should
thev have to do it three times if there is
error in this process and then you issue it
again and then it gets remanded and you issue
it again? How 1is that 1in the Regicn’s
interest?

M3, 8MITH: I guess I don't -- We
could wair., I concede that. You could issue
an opinion now and then we could wait and do
iz all at one time. There’'s Jjust a real
hesitancy Lo want to movae forward on these
cases and we don’t know what's going to happen
with offshore drilling. And to put everyone’s
time and resources into arguing these cases,
getting a remand, putting work into that is
something that could fundamentally changs.

JUDGE REICH: In terms of timing
even if veu don’t move forward until you know
what the rest of the changes are, is there not
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still a time savings because at least at that
point you know all the changes including
changes that the Board has indicated has to be
made? £ yvou wait until all the MMS changes
are identified, you still have this additional
time for the Board to make its decision and as
vou gay these are not necesgarily easy isgsues
bafore vou know what changes need o be made.

So I think there’s a second level
of delay bhuilt into the process 1if we <o
nothing. And using the OC8 source as an
example and again hypothetically because we
hadn’t decided anvihing, we may nob be able to
tell you what itz is. We may pve aule to tsll
vou thalt what’s there iz not acgeptable., And
we may S8y that interpreting it thatbt way is
not ronsistent with the statute that you may
have diffarent wave of interpreting it and how
you interpret it may reflect what MME comes up
with.

But structured the way it is is
fundamentally inconsistent with our reading of
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the law. 1 would think yvou would want to know
that because then at least yvou could begin to
look af our other opinions in that light.
ME&, SMITH: And if the Board feels
that that is the best path forward for this
case that’s the decision that they are going
to makea. t And it may. It may be a
circunstance where it is good to know thart.
But 1t ¢ould alsc be the cirgumstance that

something could change factually that would

change other -~ The decisions on these permits
are not made at a low level. This has
definitely been a very much -~ I'm here. I'm

from EPA Headguarters., This is very much a
concerted effort betwesen the Headguarters and
the Region.

And in light of everything that is
going on right now and in light of all the
work that’'s gone on before, I dust can’t
simply tell vyou that we are going to have the
exact same interpretation in place. Asg
Petitionars point out, we did read the
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standard differently & couple of vears ago.

I'm not -~ I can’t say oné way or the oither

whether we're going to change it.

And I concede that in that path
that we were Lf our plan was after evervthing
that happened with DOI thati we were goling to
do that same interpretation it would make
sense right now to kriow that that
interpretation is wrong.

Bub I guess if the Board wanis to
use ifs resources in that way o issue an
opinion that's completely in your specter of
decision making. I can‘t tell you whalt is
efficient for vyou or not. I argue what I
think is the most efficient path forward., But
if you have a different determination that's
YOurs.

JUDGE STEIN: Shell had I think
something in one of its brief that 1f the
Board were to hold this matter in abevance
that it called for periodic status reports,
And I'm wondering whether -~ you may not be
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akle to answer this guestion -- i there is
anyihing that the Agency would be aware of
where 1t might know within a month or within
two months or 45 davs kind of what path you’re
on.

Because to the extent that the
Agency decides that it needs to make at least
one change in this permit It seems Lo me &
nurker of things flow from that which ig if I
undersgtand yvou correctly that the NO, issue
the Agency takes the permit back to deal with
ong isgus and this X0, issue pretty much goes
BWAY .

T guess I‘m asking whether there
is anything short of this unconditional, stay
forever process that you are aware of based on
other things that we may not be privy to.

M&, SMITH: Well, T4 like o go
to the first point that we don't feel that we
have asked for an indefinite stay of the
process. We have asked for a stay in light of
DOI s review whlch DOI has indicated from what
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we can read in the press releases would
complete this vear, within this calendar year.

I don‘t know if I can give you --
No. I can say right now I don’t know of any
particular time frames of decision making
either within the Agency, within either EPA,
or any kind of coordination between DOI that
would allow me to give you time frames like
that. But I could find out and let the Board
know.

JUDGE WOLGAST: Thank vyou.

MS. SMITH: Thank you.

JUDGE WOLGAST: Mr. Siler.

MR. SILER: May it please the
Board. My name is Duane Siler and I’m here
today on behalf of Shell Gulf of Mexico, Inc.
and Shell Offshore, Inc. which I‘11 obviously
refer to as Shell. At counsel table with me
is Susan Mathiascheck and Sarah Bordelon and
seated behind the counsel table is Mr. Lance
Tolson, Senior Environmental Counsel from

Shell, the Company.
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Your Honor, vou probably don't
remember, but I remember it well. I stood
before vou almost exactly three years ago this
summer when the minor source permits for the
Kullvk drill ship were under review for
expioralion in the Beaulori Sea. 2and we ware
under fhe gun. The Board was extramely
accomrodating at  that time in granting
axpedited review because of the conditions
that vouw've alluded ¢o today, the sghort
drilling season that exists Iin the Arctic,

I'm here again before you this
year and agailn Shell is deeply appreciative of
the accommodation that the Bosrd has maede in
terms of expedition. We'd like to avoid
having to impose on the Board again. We’d
certainly like to minimize the scope of any
such imposition in the future.

Angd  it’s  for that reason we
respectiully oppose the Agency’s motion Lo
stay this eappeal and also, o©f course, the

Petitioners’ motion to vacate and remand these
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permits. Our view 1is that it would be most
practical Lo decide now the isgsues that are
ripe. Thevire fully briefed, There’'s notlhing
mnore to be done apart from holding a hearing
if the Board sees fit to do so.

shell is not asking for a bresk
nack solution at this point as we have thought
hecsuse obviously we’‘re not going to drill
this summer. But we do belisve that for
reasong 1711 explain if thece igsues that are
vresented and these appeals could he
determined by the early thaw of, say,
September lst it would e beneficial to the
parties and to the Board in terms of avoiding
naving to decide these issues on an expedited
bagis next year.

These are not advisory opinions
that are being sought. These have a real
pearing on  Bhell’s permits and on  any
potential revision of thoze permits.

You may recall Erom the
declaration of Mr. Slaiby who is a Shell
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execurive that Shell was on track this spring
o gpend 5300 million to preparse for the
Jdrilling season. As it happens, Shell has
expended in excess of $100 million hefore as
a result ¢f the deep water horizon tragedy.
It became clear that we were nob going to
drill this summer. This is in additicn to the
$2.2 pillion BShell has invested in these
leases and over %800 million of previocus sump
preparation costs that Shell has incurred.

My point is  that having an
investment of this magnitude Shell certainly
plang to work with the Department of Interior
to make necessary modifications to  its
drilling program if any are reguired following
the evaluation of gafety issues. We will do
that in order to cg¢ontinue our efforts to
axpLiore the Chukcehi and Beaufort lLeases in the
summear of 2011,

And, of course, we will need thesge
PSD permits to do that. And that’'s why we

think 1t makes gense and with respect we
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submit that 1t will conssrve the Board’'s
resources to decide some or all of the issues
thaet are pressanted in these petitions now.

We don't deny that it is possible
that following the Adninistration’s evaluation
of offshore drilling isgsues the Department of
Interior may reguire soms changes in the
operation that gShell had plamned for these
activities. It's important to note though
that the moratorium that has beern imposged
generally on offshore drilling is not whatl
we're dealing with here. It is =& unique
suspension that is unigue to Shell.

The terms of that suspension are
completely unclear, Shell has received ng
indication from the Department as to ths
duration of this suspension. We kxnow what
everyone else has read in the newspaper that
it was indicated that this suspension would
carry ug at least into 2011 before we would be
able to drill. But it is completely unclegar

what might be required of Shell as distinct
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from the hroader review of deep water offshore
drilling procedures that’s going on in the
Gulf.

You’ve heard today that Shell has
already somehow conceded that it’s going to
making changes to its operabion. I believe
this is & reference to the May 14 letter that
Mr. Marvin Odom sent Co the then Director of -
- Managenment Service and it is BExhibit 3 to
the motion of the Petitioners’ for remand. If
vou take & c¢loge look at this letter, you’ll
ses that Mr, OQdom is discussing two things,
none of which are necesgarily relevant to the
emissions profile of this proiect.

One is that the Kulluk drill ship,
the seoond drill ship, is in ths Arctic
theater and could be meobilized in the event
that it was necessary to drill a relief well,
Mr. Odom goes on to discuss the changes that
Shell ig preparad to make. They all relate to
highly technical aspects of well construction,

pressure monitoring and blowout prevention
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including testing doorlock preventors, making
sure that they are failsafe and go forth.

The point is though that none of
them hasg any bearing on the smissions profile
from thig project, 85 it is not true as
Petitioners have argued that Shell has already
nmade concessions that it's going to be
increasing or changing emissions from its
process. We simply don't know., IT s possible
that thet will happen. But that will have to
be filtered, forced, through a DOI process and
then through EFA’'s evaluation of whether If
acdditional emission sources are required such
as additicnal emergency response vessels, how
those emissions will be --

In  fact, the ovsrall project
emissions and air quality impact and whether
other sources will have to be even more
tightly constrained in the process in order to
protect ambisnt alr guality standards ang
increments. Thig 1g pessidble, but no one
knows at this time what ig going to happesn and
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that's why it seems to us that it makes sense
to proveed and decide theze appeals on a
relatively expedited basis.

The Board is faced with three
sliernatives here. Coviously, one is to
remand and vacate these permits. And for the
reasons that have been discussed by Counsel
for the Agency and the questiong that the
Board has ralsed today we believe that this is
not fustified, Tt would not be cgonsistent
with the Agsnoy’s regulations governing how
this Board digposes of petitions for review of
permits. And there’s no precedent for it in
vour decisions. Voluntary remands have been
taken s0 late at the instance of EPA.

EPA argues that as do Petitioners
in their alternatives support of the stay
moetion that that will somehow conserve the
Board’'s regources as well as the parties., I
think the clain of party resource gonservation
ig not wvallid anéd I will discuss that in a
moment  when the question of iterative
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nermitting., I'd like to address that because
that was raised by ssveral of V¥Your Honors'
guestions,

Byl with respect to conservation
af the Board’'s resources, these issues that
are raised by Petitioners do include
fundamental legal issues that are not going to
go away in the permitting orocess. ILE the --
Let’'s say that tThe Board were Lo stay these
procesdings until whenever DOI has acted and
the Agency has determined how the alr permits
should be changed if at all. That would take
us -- It could well take us into early 201%.

And by that time, EPA would gither
be undertaking another permitting exercise if
modifications were reguired, but would not
have the bhenefit of the Board’s guidance on
fundamental legal igsues which include whether
best available control technology is reguired
for assouciated vessels that do not atcach to
the OCS$ source but operate within 25 miles of
it, whether the OUS source definition here is
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flawed as Petitioners say by the Region’s in-
graphing of supposed unwarranted third factor
in the test in the form of the vessel being
used for exploration when it‘s ready to drill
as opposed to merely being in the OC5
somewhare,

These are issues that 1f not
addressed could lead te a flawed permitting
process, again, gimilar o the guestion of
whether compliance with the air quality
standards constitutes adeguate discharge of
the Agency’ s environmental justice
obligations., That’s clearly a guestion of law
that if not decided could lead to further
errors, not that the Region waould be at fault.
But the Region needs Lo know what the rulsesg of
the road are as does Shell going forward to
process any modifications that may be reguired
for these permits.

And they could ariss out of the
DOI processz and changes in the emission

profile of the project. 8o they could arise
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as a.result of the Board’'s determination which
we would not expect but certainly could nappen
that there are legal deficiencies in the
permit that reguire remand on those Lissues
reconsidaration.

But if that deoes not occur until
early next vsar, we foresee and Counsel for
the Region made the point and we fully agree
with it that this ig a very resgource intensive
exercise on the part of the Region. It takes
time to write and revise these air permits.
and we just foresee that if this Board holds
2ff on deciding these issues 0 that the
ground rules are net clear at the time that
any re-permitting exercige has to begin the
potential is that the permits will be issued
contrary to something that the Reard will
ultimately determine was a legal regquirement.

We will ke back here, In any
casa, wa'll be back here nexti spring aftex
that necessarily labor intengive process
occurs and werll be asking for expedited
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review again wihich we €0 not want to do.

JUDGE REICH: Cne concern that T
heard the Agency volicing and I want Lo get
your reaction to it was if we remanded, 1if we
decided, to consider on the merits the issues
or some subset of isgsue and remanded a&s s00n
as we remanded they would be under pressure
from Shell to go ahead and make those fixzes
even though it was not vet clear £from the
analyslg and the work that MMS is doing what
other changes would be necessary. And
therefore they would be forced to sequentially
modify the permit first to address our
concerns and then MMS concerns.

Would you anticipate that that
wouid be the case? Or do you think chat Shell
would understand i1f the Agency dldn’t want to
move forward untilil it knew the full scope of
the changes it had to make?

MR. SILER: I think it would
depend a lot ori the cirgumstances &t that
time. Thiz is obviously going to be a very
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fiuid situation going forward. If it eppeared
that significant modifications were going to
be required, it would probably make sense to
do them in one permitting exercise. That
would conserve Shell’s regources as much as it
would the Region’s and it would be in Shell’s
interest to do that.

The reason I cannot give vyou a
specific answer is I think it would depend a
1ot ou what Shell foresaw as the time line for
getting this cdorne and whether we would again
find ourselves in a crunch like we did this
veay in terms of ¢etting those medifications
made and ready for what is almost certain te
be petitions for review again.

If wyou‘ll allow me to address
briefly the issues that are presented by these
petitions and wny in Shell’s view these are
issues that do warrant resolution now because
they are not going to be mooted and they’re
not going Lo go away.

JUDGE WOLGAST: Well, dFust to
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understand, we aren’t interested in goling into
the merits. We are interested in how our
deciding any of these motions would impact the
nroceedings in which way we should decide.

MR, SILER: Yes, I understand
that. Thank you. And I woen't get into the
merits. I°11 simply try to outline how these
isgues will affect future permitting decisions
depending on how they're resolved.

Let’s c¢onsider &the gquestion of
wnethier assooisted vessels are subject Lo the
Act. That’s one of the Fetitioners’
fundamental contentions that the Agency has
missed interpretative Bection 328 of Clean Adyr
Act and that its regulations are wrong in this
respect,

This 1s an issue that needs to be
addressed before permits can be written that
have =z reasonable degree of finality and
certainty. If the associated fleet which
comprises ice bre;kers and oll spill response
vassels ig subject to BACT, thisg will require
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an resource intensive BACT analysis that will
reguire a 1ot of resources on the part of both
Shell and the Agency. The BACT analvsis that
hag been conducted so far if Your Heonoors have
skimmed the response to comments in this casge
vou’ll see that the BACT analvgis is sxtensive
solely for the drill ship and the one vesssl
that will attach to it. If this is reguired
it will fundamentally expand the permitting
effort and it would be beneficial for all
parties, at least for the Agency and Zfor
Shell, to know that now sc that we could begin
to do that work in conjunction with the
Region.

If the Agency has misinterpreted
its Bection 328 and its regulations concerning
the definition of what is an 0OCS source, 1t
woeuld be very usgeful for the Region, for
Snell. And I submit for this Board if we knew
that sooner rather than later.

AEWC says that the guestion, &as 1
gaid, of whether the drill ship ls in soma
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fashicn ready to drill is not relevant to tae
determination of whether it is an OCS socurce.
They argue that EPA has in-graphed this third
prominent test, Alternatively, they argue
that if & third prong is appropriate that it’s
satisfied by the presence ¢of the drill ship in
the OCS hecause i1t is theve, they srgued, for
the purpose of exploring at some location.

These are lssues which we 4o need
te have resolved sooner rather than later.
Because if it turns out that the Region is
incorrect, we ¢ould be back here raising the
same issue again after another permibting
axercise nexi spring.

Ancther important issue is whether
the Reglon hag properly concluded that
emissions that are nearly speculative and
potential emiggiong that gould occcur in the
event of smergency response if, for example,
a relief well did need to be drilled or 1 QSR
vessels neaded Lo come within the 25 mile zone

o skim the well or whatsvey, that these need
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to ke included in the project’s potential to
emit from its inception. And a function
effect of that I think is that it means that
these emissions would be included in the air
quality impact analysis.

Now, without getting into the
merits, that’s a fundamental issue. Do those
emissions have to be modeled speculative
though they are and other aspectgs of the
project emissions controlled to accommodate
them? Or do they not have to be so addressed?
It'’s a fundamental legal issue. And if we
don‘t have i1t decided sooner we will in all
probability have it decided later.

I mentioned earlier the issue of
whether compliance with the NAAQS is per se,
at least, substantive compliance with the
environmental Jjustice obligations o©f the
Region in issuing these permits. That is an
important gquestion to have decided sooner
rather than later.

So again it’'s very difficult to
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put an exact timetable on this and orchestrate
exactly what needs to be done when., As you've
seen now twice, it is all too easy for this
permitting process to get fammed up against an
imminent drilling season and then we have to
appear before vou and ask your indulgence for
an expedited review. We would prefer not to
have that happen and we Lthink we know you
would. And we think the best way to guard
againsgt that is to decide these issues that
are fully ripe and ready for adjudication now.

I don’t know how much time I’'ve
exhausted. But that concludes my remarks.

JUDGE  WOLGAST: Thank vyou very
much., M., SBanerib end Mr. Grafe, Counsel for
NRDC, wag attempting to speak earlier,

MS. SANERIB: Ckay.

JUDCE WOLGAST: 50 hopefulily at
the conclusion of vour remarks we could hear
from him briefly,

M&. BANERIB: QOr actually if you’d
like to, Mr. Grafe, if you want toc have the
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floor now I'm happy to give it to you.

MR, GRAFE: Thank wou. Can the
Board hear me?

JUDGE WOLGAST: Yes,

¥E. SANERIB: Yesz, we can.

MR. GRAFE: 0Okay. Thank you very
much., My name is Eric Grafe and T represent
NRDC Petitioners. And I just wanted to ralse
one important point that I don’t think has
been raised wvet which is that changed
circumstances raise a fundamental gquestion
about whether Shell will be permitted to
conduct its drilling in the Arctic at all.

S0 even with respect to views that
were charscterized as primarily legal issues,
deciding those now may nonetheless be
premature in light of the fact that those
issues may not have to ke addressed because T
think the Administration’s view and the event
in the Gulf and the suspension of Shell’s
drilling notwithstanding itg ample April 14
letter trying to convince the Department of
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Interior that its plang were safe while also
at the sape Time committing Lo chengs Lhose
plans, notwithstanding all of that, I think
the fundamental guestion remains about whether
the activity will go forward at all. And for
that reason 1L may be premature to decide even
isgues that could be c¢haracterized in the
pregent permits as primarily legal issues.

Thank you vary much.

JUDGE WOLGAST: Thank you,

M8. SANERIB: And that was exactly
my f£irst point to the Boaxd. Jugt to be
clear, Peiitloners absolutely do not sghare
Shell’s aggurption that business as usual will
resume at the end of this year. We think
there are gerious guestions about drilling in
the Arctic particularly with the ability to
clean wp spilled oil in the Arctic that may
lead to a gignificant delay in any exploratory
activities in the Arctic,

You know Snell talked a lot about

the money and rescurces they have invested in

NEAL R. GROSS

COURT REPOHTERS AND TRANSCRIBERS
1323 AMOUE IBLAND AVE,, LWL

100

{202} 2344458 WABHINGTON, DG, 200058701 W NSANGIOSE.o0M



http:www.nealrgross.com

o

16

11

12

13

i5

i¢

17

18

i8

20

21

22

both exploration activities thig yvear and I
think it‘s esgsential the Board understand they
did not have all the approvals necessary to go
oub and drill this summer. They 4id not have
IHA applicationg which are necessary undey the
Marine Animal Proteciion Act and they didn’t
have permits to drill vet from MMS. 8o I just
want Lo be clear that they were not ready to
go. They didn’t a green light.

I wanted to respond briefly to one
guestion that came up with Counsel for Region
X and that was "What’s a scenario MMS could
impose on offshore oil and gasg drilling that
would force EPA to reconsider its definition
of QU8 sourcer” and just to provide a
response o that so you can sort of see what
we're thinking about, MMS could reguire Shell
to employ & drill ship, to start drilling a
relief well 20 days before the primary drill
zhiv enters the OCF.

And we have then on gur hands a
very Lricky gquestion of how many permits does
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that scenaric require. Two permits, btwo
different sources. Is that all one OCS
source? How do we deal with all the different
vessels associsted with those two different
drill ships?

and I have no idea. Chviougly,
this is a hypothetical whether this will come
Lo pass, But I think it’'s a very real
pessible scenaric in light of what happened in
the Gulf that relief well drilling could be a
pre-exemptory or a necessary part  of
gxploring. I Just weant to throw that out
tnere as an example of a change that could
reguire EPA to rethink how they define 0OCS
gource.

I also wanted to point out that
Petitioners absolutely disagree with Shell
that the proposed changes, the use of a gecond
drill ship. the Kulluk, which will anchor on
the ocean £lo0r in the OCS and drill would not
change its operations and that its indication

it intends to use a second vessel to do just
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that has not already altered the underlying
factual scenario of those pernmits,

And nmy final point is I Jjust want
to go through —- I think we’ve talked about
several different wavs forward today. And the
Board has given an indication that it is
interested in providing some guidance to
Region % here, You've talked a lot about the
daefinition of CCS source., You've also talked
anoul the environmental justice analysig,

aAnd I think on  behalf e34
Petitioners I°d just like to ask that 1if vyou
do  intend to provide that guldance we
shviously would like to have a hearing on the
merits issues. And I als¢o think it's
essential to avoid this piecemsal review that
we've been talking about that 1f vou do that,
if vyou provide that guidance, renand the
parmits back to EPA but alge wvacate them so
that they have the opportunity noet only Lo
ilezrn from the Rcoard’s guidance, take that
into scoount, but then also respornd to whal
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¥ME does and hopefully what the Agency itsell
decides to do.

in the event that the Board
decides to hold the matiter in abeyance and EPa
is advocating for that position and we “oin
them in that, I think it doss make sense to
ask that the Agency provide a status report.
I think 30 day reports such ag what Shell
asked for is going te be a waste of both the
Board's resources and the Agency’'s resourcss.
I can’t imagine they’ll have anything to say
i 30 davs, T could be wrong.

But I would suggest that in three
monthsg we have g status xyepork. I suggest
whan the Department of Interior’s review is
done that we have an indication of that., But
that we also gebt an indicatlion from EPA when
it has decided what it wants to do. And at
that peint in time we have briefings from the
parties to the Board on what issues we think
remain to be resolved in light of those

changes and which cones we think are definitely
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an advisory opinion.

Now it’s Petitioners’ position at
thiz point in time that we do think Shell is
asking you for an advizgory opinicon. I think
they ve already changed thely operationsg. But
those changes have not been addressed in the
record before the Board. We think that there
are critical changes to the law that Shell
will have to address in the future,

And for thoss reasons we ask the
Board to vacate and remand the permits back to
the Agency. We also do this for policy
reason. We think that a catastrophe in the
Gulf warrants significent changes by the
Federal Government of how we regulate these
operations, We want EPA to be engaged in
those changes. And we think the best way to
doe that is to get them out of a defensive
posture out of defending these permits and in
the mode of thinking about how do we g@go
forward with air permitting in the future,

JUDGE  WOLGAST: What’s your
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ragpongse to both Shell and EPA‘s position that
under Part 124 the EBoard doesn’t  have
suthiority to vacate without finding error in
some of the pernmit conditicons?

M5. SANERIB: We disagres with
that . We think that the Board has the
authority to do this and I think one of the
things that the Board pointed to in the Degert
Rock decision is the analogy between Board’'s
review and Federal Court review. And
ohviously in Federal Court agencies can go Lo
a Federal Court and ask the court to
voiuntarily remand the permit.

I think that analogy holds true
hers because in Federal Court any party can go

o the Federal Court and say, *Your Honor,

- =his isgsue is moot.® And that’'s what we 're

doing here. We’'re telling vou these
clrcumnstances have changed. 5hell has changed
its operations. We are about to have
regulatory reform. And for all those reasonsg
this case is now moot. This factual scenario
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will never come to pass in the real world.
and for that reason we ask tha Board to set
aside these permifs and send them back to EPA.

JUDGE REICH: Is that the standard
wa have to apply? Do we nave to conclude that
the circumstances in the permit can never come
to pass before we decide it’s appropriate to
then vacarce?

MZ. SANERIB: You know I think
that vour sgtandard Ffor wvoluntary remand is
good ¢ause ard I think that the standaryd for
demonstrating that this decilsion wouid be an
advisory opinion is somewhere between those
EwWo . And T think you should logk in this
instance to the fact that EPA has indicated
the permits may change. And that’'s usually a
strong factor for the Board 1f the Agency
wighes to change a permit for you o send it
back to them.

You have Petitioners here saying
the permit should already change in light of
the fact that Shell is changing their
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operations. And you should send it kack for
that reason, We also have untold other
changas that will occur. aAnd for all those
reasong I think that we meet the test here for
demonstrating these issues are moot.

JUDGE STEIN: I have & guestion.
In the early days of the Board, thers are some
circumstances where the Board I  believe
remanded the permits to the Regilon as an
alternative 1 believe to & longer Lerm stay
when there were some uncertainties and gave
the parties the option of sort of reinsgtating
the appeals at scome particular point in time.

I don't believe in Lhose
clrcumstances the Board vacated the permits.
But the Board did remand the permits. What
would be yvour view 1f the Board were to decide
te undertake such action in this case?

M&, SANERIB: I think we would be
happy with that. T mean I think our
preference is to vacabte the permits only

because 1 think the burden is less on the
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Agency, At that point if they wish to change
thaeir mind, I nmean they obvicusly have Lo
provide g reasoned analysis for changes to the
remanded permit at that point if they Just
elect to change any ¢f the permit terms and we
expect Lo see changes to the permit terms in
light o©f the review, in light of Shell's
change of operations.

But I also think that the way
forward you're suggesting would address a lot
of the issues that were raised today in this
hearing. And it might be an efficient way of
resclving these issues. Thank you.

JUDGE WCOLGAST: Thank vyou very
mush.,

Counsel for EPA, did vou wish to
renly?

M3, 8MITH: I think vyou’'ve asked
the guestions that you wanted to ask.

MR. SILER: May I make one very
brief point?

JUDGE WOLGAST: Yesg.
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MR. SILER: and it iz only that I
just heard Counsel for Petitioners endorse the
voluntary remand standard as what should be
applied in this case. And clearly in this
cags clearly one element of that is that the
Region has asked for remand and the others
that there is a high degree of probability
that changes will be made iy the Region to the
permlit which neither of which conditions exist
here. Thank vou.

JUDGE WOLGAST: Thank you.

JUDGE STEIN: I have one question
for the Region or OGC which builds on the
gquesTion I just asked Petitioners. Am I
correct in vnderstanding that OGC has taken
the wview that the Board doesn’t have the
authority to do a remand like we 4id in the
garly davs of the Board?

ME., SMITH: I'm familiary with the
opinions of which vyou are spesaking. g0 I
can’t speak to that. I mean we looked at this

fairly extensively and as you know there
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wasn’'t a lot said in the preamble promulgating
the Section 124 part that gets to you. Bub it
really seems in looking at vour opinions and
looking at 124.1% that there has to be &
petition that shows clear error and then you
have o {ind clear error to remand. And so in
the asbsence for a reguest for voluntary remand
I don’t know. I would have to sece the
opinions.

JUDGE  STEIN: Yes. % believe
there are cages in the early davs of the Board
where there was a remand in cases where there
was going to be some degree of uncertainty
without any kind of a ruling on the merits.
But I was more interegted in your view of
that. But it sounds like you’re not familiar
with the case law.

MS. SMITH: No, I'm only familiar
withh the more recent cases in which the Board
tas gaid they would not remand when the
clrcumstances were unceriain and they would
ingtead stay. Indeck is one of them and there
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are & number. I mean Indeck is very similar
£to the case.

In Indeck vou had the permitting
authority saying "We might have to deal with
this one issue, but yvou should decide all the
other igsues and aliow it to go forward." You
had the Petitioners as much 1ike Shell 1is
saying "Look, there might bhe changes. But
decide on everything else and we’ll deal with
whether or not there’s changes Later." You
have Petitioners here saving, "There could be
changes unless vou should remand it all now."
And what we are adveocatlng is exactly what the
Board decided iIn Indeck whicnh was “Just
bacayuse there’s the possibility that there
cculd e no change in the fuiure it doesn’t
make it appropriate and the most efficient for
us to decide now. And just because there’s
the posgibility that it could chang=s in the
future it doesn't make 1t appropriate to
remand 1t now. and it’s best to held out
until the consideration that was underlying
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that action was done to see what effect, if
any, the new information would have on the
permits.”

JUDGE STEIN: Thank you.

JUDGE  WOLGAST: Thank  you.
Counsel . Arguments wers very helpful. And we
will now take the case under advisement.
Thank you. Off the record,

{Wnereupon, at 1:48 p.m., the

anove-entitled matter was conciuvded. )
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CERTIFICATE

This isg to certify thalt the foregoing Lran

ranscriph

in the matter of: Shell Gulf of Mexics,

Ing.
afare; Hon. Anna I, Wolgast
Environmental Appeals Judge
Date; June 18, 2010
Blace:

Washongton, D.C.

repregsants the full and complete proceedings of the

aforsmentioned matter, ag reporvted and reduced Lo
Typewribhing.
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