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BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C.

)
IN THE MATTER OF } Appeal Number - NPDES 03-10

)
HECLA MINING COMPANY — } HECLA MINING COMPANY'S

} MEMORANDUM IN SUPPORT OF
LUCKY FRIDAY MINE ) MOTION TQ SUPPLEMENT

) RECORD
NPDES Permit No. 1D-000017-5 )

)

Hecla Mining Company, Lucky Friday Unit ("Hecla™) hereby submits this memorandum

in support of Hecla’s Motion to Supplement Record, filed on July 28, 2004,
I. PROCEDURAL BACKGROUND

Cn May 9, 2003 the Envirenmental Protection Agency (“EPA™) provided the Idaho
Department of Environmental Quality (“DEQ") a proposed draft of National Pollutant Discharge
Elimination System (“NPDES”) Permit No, TD-000017-5 (the “Lucky Friday Permit”) and
requested DEQ to grant or deny certification pursuant to Section 401 of the Federal Water
Poilution Control Act {“Clean Water Act™). On June 17, 2003, DEQ submitted its Section 401
Certification to EPA. The Lucky Friday Petmit was issued on August 12, 2004 incorporating the
conditions of DEQ’s Section 401 Certification lctter.
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On September 10, 2003 Hecla filed a Petition for Review and supporting memerandum
seeking review of conditions contained m the Lucky Friday Permit. On September 16, 2003, the
Clerk of the Environmental Appeals Board requested the EPA to file a certified index of the
documents in the administrative record of the permit decision and copies of the portions of the
record that pertain to the matters raised by the petition. EPA filed the Relevant Portions of the
Administrative Record on Qctober 30, 2004, Included in the administrative record as Exhibit
No. 16 is DEQ’s Section 401 Certification. See Exhibit No, 16, June 17, 2003 letter to Robert
Robichaud at EPA from Gwen Fransen at IDEQ.

On July 31, 2003 IHecla initiated a contested case proceeding before DEQ secking revicew
of certain conditions and omissions in DEQ)’s July 17, 2003 Section 401 Certification letter. The
contested case proceeding resulted in a settlement agreement, which was approved by the
heating officer appointed by the Idaho Board of Environmental Quality. Pursuant to the
scttlement agreement, DEQ) issued a revised Section 401 Ceriification on July 15, 2004 {*revised
Section 401 Certification™). See Motion to Supplement Record, Exhibit A. The revised Section
401 Certification replaces the previously submitted Section 401 Certification (Exhibit No, 16).
On July 28, 2004 Heclza filed a motion requestling the EAB to supplement the record with the
reviged Section 401 Certification.

On August 4, 2004 the EAB issued an Order Setling Briefing Schedule requesting Hecla
and the Region to “submit briefs identifving the effect (if any) of Idaho’s decision to modify its
Section 41 Certification on the issues before the Board and the grounds for whether the Board,
should, or should not, consider the modified Section 401 Certification in this appeal.” See Order
Setting Briefing Schedule at 2. Hecla timely submits this memorandum parsuant to the EAB’s

order.
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On August 19, 2004, pursuant to 40 C.F.R. §§ 122.62, 124.5 and 124.55, Hecla sent &
written request to Ronald A. Kreizenbeck, Actimg Administrator for EPA Region 10, secking
incorporation of the revised Section 401 Certification into the Lucky Friday Permit. See
Attachinent A.

II. DISCUSSION
A.  The EAB Should Supplement the Record With the Revised Section 401 Certification

Bceause the previously submitted Section 401 Certification is obsolete and the revised
Section 401 Certification is relevant to clarify the record on appeal, and impacts some of the
isaues on appeal, Hecla respectfully requests the EAB fo supplement the record with the revised
Section 401 Certification, Specifically, Hecla requests thec EAB to set aside and remand the five
conditions outlined below, which may be impacted by the incorporation of the revised Section
401 Certification.

Section 401 of the Clean Water Act requircs that all NPDES permit applicants must
obtain a certification from the appropriate state agency validating the permit's compliance with
the pertinent federal and state water pollution controi standards, 33 U.S.C, § 1341{a)X1). The
regulatory provisions pertaining to state certification provide that EPA may net issue a permit
until a certification is granted or waived by the state in which the discharge originates. 40 C.F.R.
§ 124.53(a). | The regulations further describe the process for “rodification” of a permit where,
as here, an appropriate State board or agency has issued a revised certification “after final agency

action on the permit,” 40 C.F.R. § 124.55(b). [daho issued the revised Section 401 Certification

' Hecla contends that EPA’s incorporation of the July 17, 2003 Certification into the
Lucky Friday Permit was arbitrary and capricious since Hecla initiated a contested casc
proceeding regarding the certification on July 31, 2003, prior to issuance of the Lucky Friday
Permit. The July 17, 2003 Certification was therefore not final and EPA’s use of the
Certification undermines Hecla's right to seek review of the State conditions,
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on July 15, 2004; therefore, the regulations specifically anthorize a “modification™ of the permit
upon request of the permittee. See 40 CF.R. §§ 124.55(b), 124.5, 122.62(a)(3)(lii). Hecla has
requested the Regional Adminjstrator to incorporate the changes reflected in the revised Section
401 Certification into the Lucky Friday Pennit. See Attachment A.

1. The EAB Should Remand the Five Conditions Iinpacted by the Revised
Section 401 Certification

The EAB should remand the issues impacted by the revised Section 401 Certification and
direct EPA Region 10 to consider Hecla’s request for incorporation of the revised permit
conditions. Once EPA incorporates the revised Scetion 401 Certification, some issues in this
appeal, as cutiined below, may be changed or resolved, thercfore, remand of these conditions is
appropriate.

The EAB has authority to remand a permit for further consideration by the Region
pursuant to 40 CFR § 124.19. For example, the EAB has previously remanded a permit based on
a revised section 401 certification. See e.g., In re City of Port St. Joe and Florida Coast Paper
Company, 7T E.AD. 275 (EAB 1997)(recognizing the issuance of a revised 401 Certification and
directing the Region on remand to “entertain Petitioners’ request for a modificalion of the metals
monitoring conditions of the permit consistent with the revised state cortification.™). See also, fn
the Mutter of: J&L Specialty Products Corp., 53 E.AD. 31 (EAB 1994)(remanding permit
conditions for reconsideration in light of legal requirements that did not become final unti] after
permit issuance).

The EAB should remand the conditions outlined below, which may be impacted by
incorporation of the revised Section 401 Certification, and direct the Region to reconsider these
permit conditions simultaneously with Hecla’s request for incorporation of the revised Scetion

401 Certification, Pursuant to 40 CFR §§ 124.16{a} and 124.19(f)(1), the contested permit

HECLA MINING COMPANY’S MEMORANDUM IN SUPPORT OF MOTION TO
SUPPLEMENT RECORD - 4

Bogse-1 743292 Q0190770003




conditions will remain stayed during remand of the proceedings, However, even if incorporated
fully into the permit, the revised Section 401 Certification does not resolve all of the issues
raised on appeal, Therefore, the EAB should continue its review of the other conditions
currently on appeal before the Board, and should set aside, modify, and/or remand the other
nnlawful conditions in the Permit.

2, The EAB Should Not Ignore the Revised Section 401 Certification

The EAB should not simply ignore the invalidation of the July 17, 2003 Section 401
Certification since it ig relevant to some of the issues on appeal. EPA filed a response to the
Motion to Supplement on August 11, 2004, Inits response, EPA argues the revised Section 401
Certification should not be included in the record beeause the regulations provide that the rceord
on appeal is “completc on the date the final permit is issued.” See Region 10's Response o
Motion to Supplement Record at 3 {eiting 40 CF.R. § 124.18(c)). While the record 1s gencrally
complete when the final permil is issued, the EAB procedurcs also ieave some room for
supplementation of the record, For example, the EAB allows additional information and
arguments to be raised on appeal, beyond those contained in the record before the date of final
permit issnance, where the issucs or argunents were not “reasonably ascertainable” during the
comment period. See 40 C.FR. § 124.13. Therefore, the EAB has discretion to allow
supp lementation of the record to include the revised Section 401 Certification, which was not
available prior to the final permit issuance.

The EAB should not ignore relevant developments that oceur after permit issnance
because processing the appeal while ignoring these developments is a waste of time and
resources. For example, In the Matter of: J&L Specialiy Products Corp., supra, the EAB did not

ttrn a blind eve on a change in the legal standards—the deletion of the “Agricultural Water

HECLA MINING COMPANY'S MEMORANDUM [N SUPPORT QF MOTION TO
SUPPLEMENT RECORID - 5
Howse-t T4529,2 001007700008




Supply” use designation—which did hot become final until after the final permit was issued. In
that case, the EAB recognized that it “‘has the discretion to remand permit conditions for
recongideration in light of legal requirements that change before the permit beeomes final agency
action.” Furthenmore, the EAB noted that “[i]n the interests of efficiency” the Region should
reconsider the permit condition simultaneously with the pennit holder’s request for modification
based on the changed legal requirements, /d. Similarly, the EAB has discretion to consider the
revised Section 401 Certification, which was revised after the permit was issued but prior to final
agency action on the permit. Furthermere, in the interests of efficiency, the Region should
consider the five permit conditions identified below simnitansously with Hecla’s request for
incorporation of the revised Section 401 Certification.

Hecla requests that the EAB set aside, modify, and/or remand the unlawful conditions in
the permit for the reagong outlined in the Petition for Review. In addition, the EAB should
remand the five conditions cutlined below and direct the Region to appropriately consider
Hecla’s request for a modification of the permit conditions consistent with the revised state
certification.

B. Issues Before the Board Potentially Impacted by the Revised 4(1 Certification

The Idaho Department of Environmental Quoality’s revision of the Section 401
Certification potentially impacts the following issues currently before the EAB.

1. Mercury Limits

In its appeal to the EAB Hecla challenged the mercury limits and testing requirements in
the Lucky Friday Permit. See Petition for Review at pp. 7-13. The July 17, 2003 Section 401
Certificalion provided a 25% mixing zone for mercnury. See Petition for Review, Exhibit H at p.

1. The revised Section 401 Certification now provides a 75% mixing zone for mercury at
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outfalls 001, 002, and 003 for all flow tiers, See Motion to Supplement, Exlubit A atp. 2. Hecla
has sought incorporation of the revised mixing zone inte the permit. See Attachment A. The
EAB should remand this condition for consideration by the Region simultaneously with Hecla’s
request for incorporation of the revised Section 401 Certification. However, even if this
condition is incorporated into the permit, Heela mamtains its argwments that the use of
technology-based limits, rather than actual effluent monitoring data, to deveiop the effluent
permit limits for mercury and the requirement of low icvel mercury menitering in the permit are
unsupported.

2, Seepage Study

Hecla has challenged the Lucky Friday Permit condition that requires Hecla to “conduct a
seepage study and hydrological analysis to determine if there are unmonitored discharges of
pollutants from the Lucky Friday facility Tailings Pond No. 1 and Tailings Pond No. 3 into the
SFCDA River.” See Memorandum in Support of Heela Mining Company’s Petition for Review
{*Petition for Review™) at 13. The July 17, 2003 Section 401 Certification was silent regarding
the seepage study requirement. See Petition for Review, Exhibit H. The revised Section 401
Certification now provides as a condition of certification that the “seepage study should be
required after implementation of the water recycling program in 2007.” See Motion to
Supplement, Exhibit A at p. 4.

Hecla has sought incorporation of the seepage study conditions inte the permit. See
Anachment A. The EAB should remand the seepage study condition for consideration by the
Region in conjunciion with Hecla's request for incorporation of the revised Section 401

Certification. Hecla’s appea) of the seepage study is otherwise unaffected by the revised Section
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401 Certification and Hecla maintains its arguments that the seepage study, even if delaved until
2007, is not justified.

3 Interim Limits

Hecla has challenged the Lucky Friday Permit interim limitations for lead, cadmium and
zinc because the limits were not based on actual past performance. See Petition for Review at
24, Inrcsponse, the EPA asserted that the EAB should decline review of the interim limits
“beeause the interim limits are attributable to Idaho’s certification letter and therefore not
reviewable in this forum’ and the EAB cannot “look behind™ a State certification. Response to
Petition for Review at 38, The interim lmits currently reflected in the Lucky Friday Permit are
certainly no longer attributable to the state certification since these limits have been revised. The
revised Section 401 Certification recaleulates the interim limits and includes a revised “Table 1 —
Interim Effluent Limitations,” which appropriately calculates the interin limits based on actual
past performance. See Motion to Supplement, Exhibit A at p, 3.

Hecla has sought incorporation of the revised Table 1 — Interim Efflucnt Limitations into
the Lucky Friday Permit. See Attachment A. The EAB should remand this condition for
consideration by the Region simultaneously with Hecla’s request for incorporation of the revised
interim limits, If EPA incorporates the interim limits contained in Table 1 of the revised Section
401 Certification into the Lucky Friday Permit then Hecla will withdraw its appeal of the interim
limits, However, unti] the revised limits are incorporated into the Permit Hecla must continue
with its appeal of the erroneous interim limits currently contained in the Lucky Friday Permit.

4. Upper pH Limit

Hecla seeks review of the upper pH limit of .0 s.u. in the Lucky Friday Permit,

specifically, that an exception to the upper pH limit should be authorized becanse it will not
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affect water quality and will result in a net improvement in water quality. See Petition for
Review at 26, The July 17, 2003 Section 401 Cerlification was silent regarding a mixing zone
for pH. See Petition for Review, Exhibit H, The revised Section 401 Certification now includes
a mixing zone for pH at outfalls 001, 002, and 003 of 25% for pH above 9.0 s.u., which Hecla
kas requested to be included inio the permit. The EAB should remand the upper pH limit for
consideration by the Region along with He¢la’s request for incorporation of the revised Section
401 Certification. Howevet, until this condition i8 incorporated into the Pormit, Hecla maintains
its appeal of the upper pH limit, and continues to assert that the Penmit should be remanded for
mciusion of an alternative pH upper limit.
5. WET Testing
Hecla has appealed the inclusion of Whole Effluent Toxicity (“WET"™) testing as a
condition of the permit, specifically, that the requirement of both bioassessment monitoring and
WET testing is not legally or factually justified given the existing health of the receiving waters
at current levels of discharge. See Petition for Review at 27. EPA responded that WET testing is
necessary to ensure compliance with [daho’s narrative toxics criterion. See Response to Petition
for Review at 46-47.
The July 17, 2003 Section 401 Cettification was silent in regards to WET testing, See
Petition for Review, Exhibit H. The revised Section 401 Certification provides:
As a general comment, DEQ supports any steps that can be taken
to make the [sic] all of the permit monitoring reguirements less
expensive. Consistent with this general comment, DE( supports
the position that the whole effluent toxicity testing should only be

required starting in 2007 once Hecla completes its impilementation,
testing and analysis of the water recycling program.
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See Motion to Supplement, Exhibit A at p.4. Again, Hecla has asked the Regional Administrator
to incorporate the delayed implementation of WET testing into the permit. The EAB should
remand the WET testing requirement for consideration by the Region along with Hecla’s request
for incorporation of the revised Section 401 Certification. However, even if the delayed
implementation schedule is incorporated into the permit, Hecla maintains its arguments before
the EAB that WET testing is unjustified given the health of the receiving waters.
11l CONCLUSION

Hecla seeks to supplement and clarify the record on appeal with the revised Section 401
Certification for the Lucky Friday Permit. Hecla has asked the Regional Administrator to
incorporate the conditions of the revised Section 401 Certification into the permit. If the Lucky
Friday permit is revised based on the revised Section 401 Certification, some of the issues {n this
appeal may be impacted, and potentially will be withdrawn. The EAB should set aside, modify
and/or remand the unlawful permit conditions for the reasons outlined in the Petition for Review.
In addition, the EAB should specifically set aside and remand the five conditions outlined abowve,
which are impacted by the revised Section 401 Certification, with a directive to the Region to
appropriately consider Hecla’s request for incorporation of the reviscd State certification.

Respectfully submitted this / ¥ day of August, 2004.

Stoel Rives LLP

By g fod A
Feresa A, Hill

Attorneys for Hecla Mining Company
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CERTIFICATE OF SERVICE
1 hereby certify that on this day of Augnst, 2004, I served a copy of the HECLA
MINING COMPANY’S MEMORANDUM IN SUPPORT OF MOTION TO SUPPLEMENT
RECORD by overnight mail on:

David Allnut

Assistant Regional Counsel
Environtmental Protection Agency
Region 10

1200 Sixth Avenue

Seattle, Washington 98101

Kelly Huynh

Acting Manager

NPDES Pernnits Unit
Environmental Protection Agency
Region 10

1200 Sixth Avcnoe

Seattle, Washington 98131

2 eztd e

Teresa A. Hill
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LUCRY FRIDAY MINE
“Cmt of Lhe Earth, Imbte Cur Lives®

Mail-R Receipt

August 19, 2004

Ronald A. Kreizenbeck, Acting Regional Administrator
EPA -Region 10

1200 Sixth Avenue

Seattle, WA 58101

Re: NPDES Permit No. ID-000017-5 Incorporation of Reviyed Section 401 Certification
Dear Mr. Kreizenbeok:

Hecia Mining Company, Lucky Friday Unit (“Hecla™) requests the incorporation of revised permit
conditions into Mational Pollutant Discharge Elimination Systern (“NPDES™) Permit No. 1D-
00017-5 (the “Lucky Friday Permit™), Hecla’s request for incorponition of tevised permit
conditions is based on the issuance of a revised certification by the State of Idaho pursuatt to
Section 401 of the Federal Water Pollution Control Act (*“Clean Water Act™), which was issued on
Tuly 15, 2004 (“revised Section 401 Certification™}.

The Lucky Friday Permit was issued on August 12, 2003, Prlor to issuance of the permit, on June
17, 2003, the State of Idaho, pursuant to Section 401 of the Clean Water Act, provided certification
validating the Lucky Friday Permit’s compliance with pertinent water pollution control standards.
See Attachment A, The conditions of the Section 401 Certification were incorporated into the
Lucky Friday Permit.

On July 31, 2003 Hecla initiated a contested case proceeding before the Idahe Department of
Envirommental Quality (“DEQ™) seeking review of certain conditions and cmissions in DEQs July
17, 2003 Section 461 Certification.; Hecla appealed certain conditions and omissions in the July
17, 2003 Section 401 Certification on the basis that they were not techrically or legally justified.

On June 3, 2004, after months of discussion and analysis of data underlying the certification, DEQ
and Hecla negotiated a settiement of the contested case. See Attachment B (settlernent and revised
draft 401 Certification}. See also, Attachment C (Memorandum from DEQ Re: Revised certification
for the Lucky Friday Mine), The settlement inciuded DEQ's agreement to issug a revised Section
4071 Certification. See Attachmem B. The settiement agreement was approved by the hearing
officer appointad by the Jdaho Board of Envirommental Quality and the contested case was
dismissed on June 15, 2004,

: On September 11, 2003 Hecla alse filed a Petition for Review before the Environmental
Appeals Board seeking review of the conditions in the Lucky Friday Permit.
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DEQ published & revised draft 401 Certification for public comment on June 3, 2004, On June 21,
2004, DEQ received comments from EPA regarding the draft certification. See Attachment D (letter
from Michael F. Gearheard to Gwen Franseni), In response to EPA’s comments, DEQ provided EPA.
additional information explaining and supporting the revised certification and provided EPA a letter
from Hecla responding to the issues raised in EPA’s comment letter. See Attachment B (July 20,
2004 letter to Michael Gearheard from Toni Hardesty). After considering the comments, DEQ made
several changes 10 the revised certification. 7 DECQ issued a fitial revised Section 401 Certification
for the Lucky Friday Petmit on July 15, 2004, See Attachment F. The technical sapport for the
rgvised Section 401 Cartification is contained in DEQ’s records regarding the contested case.

The CWA recognizes and preserves the primary responsibility end rights of the States to “prevent,
reduce, and eliminate pollution” and “plan the development and use of land and water resources,”
33 U.8.C. § 1251(b). In particular, Section 401 of the Clean Water Act requires that at] NPDES
permit epplicants must obtain a certification from the appropriate state agency validating the
permit’s compliance with the pertinent federal and state water poltution comtrol standards, 33 U.S.C.
§ 1341(2)1). The regulatory provisions pertaining to state certification provide that EPA may not
issue a permit vitil a certification is granted or waived by the state in which the discharge originates.
40 CER. § 124,53(r). An NFDES permit may be “modified” during its term under cettain
circumstances, including the issuance of a “modified” state certification. 40 CFR § 122.62(a)3)iii).
Specifically, after final agency action on a permit, the permit may be “modified™ at the request of
the permittee where an appropriate State board or agency has issued a “modified” certification. See
40 CFR § 124 55(b). The regulations provide that the permnit should be “modified” to the extent
necessary to delete the conditions invalidated by an appropriate State board or agency. 7d

Based on these regulations, and the July 15, 2004 issuance of a revigsed Section 401 Certification for
the Lucky Friday Permit, Hecla seeks revision of NFDES Permit No. ID-000017-5 o delete the
invalidated conditions and incorporate the revised conditions comeined in tha revised certification.
In particular, Heela secks incorporation of: (1) the revised mixing zones for copper and mercury,
(2) the addition of a mixing zone of 25% for pH above 9.0 5.u.; {3) the addition of 2 25% mixing
zone for calculating toxicity trigpers for WET testing; (4) the addition of a compliance schedule for
cadmium at outfall 003; (5) the inclusion of the revised interim effluent limits contained in Table
1; {6) the delay of bioassessment monitoring until 2007, and (7) the delay of the seepape study
requirement uati] 2007,

The revizsed Section 401 Certification is consistent with federal and state law and properly reflects
the conditions necessary to assure compliance with federal and state water quality standards;
therefore, Hecla requests the revised conditions be incorporated into the Lucky Friday Permit,
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Very truly yours,

Mike 0
Mike Dexter

General Manager
Lucky Friday Mine

Attachments

c¢:  Toni Hardesty
Barry Burnel!
Doug Conde
Gwen Fransen
David Allnut
Kevin Beaton
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June 17, 2003

Mr. Robert R, Reblehautd

U8, Crvironmental Protection Agency. Reglen 10
1200 Sixth Avenus

Suaatle, Woshington 98101

Re:  §401 Ceriflcation reparding NPDES Permit No- ID-GODDY 7.5
Hecla Miming Company - Lucky Friday Minc and Mill, Mullan, Idnho

Dear M. Robichaud:

‘Ihe State of Idaho's Department of Environmental Quatity (DEQ) has reviewed the facty and
information presented in the rovised drft Nedoned Pollwant Discharge and Elimination System
FS) permit No. O-000017-5 for the Hedla Mming Company's Lucky ¥eiday Mine and
Mill. Thig lellar will sorve aF cettification by the Sets of Jdaho Fursusst ta the provisiens of
Sartion 408 ofthe Fedetal Water Poliution Gentrol Ast, (Clean Walor Aet) as amenticd, 33 USC
Section 1341~ If the Lueky Friday Minc and Mill complies with the terms and conditions
jmpnscd by his parmit and e sondldans set forth in this §401 Certifigailon, there i reasonsble
agsurance the discharge will comply with 1he applicable requiremonts, of Sectians. 204(¢), 307,
a0z, 303, 306, and 307 of the Clean Wider Act, includinp 1dabio Water Cuality Btandands md

Wastewster Tresment Requirements {Water Cheality
Mixing Zone .

The DEQ authorizes, pursuant 10 the Water Quality Standarda IDAPA £5.01.02.060, the; use of &
25% miving zons for COPPCT, METEUry. and Jiver =t Outfulls 1, 2, and 3. DIQ also authorizag
RFA to trilize n 25% iixing zona for caloulaling toxiclty tiggers for WRT testing.

Crwplignce Schedule

This gartification Insludes euthorization o2 flvayear compliance schedule fo muet metals Brnlld 9
eot forth within the draft pormit pureuan to the Wates Quulity Standurd IDAPA 58.01 0240000
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Mr. Robert R, Rebichaud
June 17, 2003
Page 2

fur wadmium (Qwifall Q0T only), lead, xine, and meroary. The permittec has demonstrated that
they can attain the aMuent limits for copper, gllver and cadmium (Omfall 3 only) thezefors, o
complinnee schedule f not neaded or anthorized. In an effon 1o develop & waer-pstycling
program o help sedusy wetals Joading, enginesring and design of such sysiams must fisst he
developed and installed. It is Impossible o know or prediet with any cermainly, what typo of
watof ireatment muy be vequired undl waterpecyeling program is implemented.  Furthesmony,
as pact of # reeyeling progrom, diseharge outfalls may be cotmbimed, complicating tdw ¢hemicnl
composition of the cfflucnt, and thus influcneing what typa of waker Lreaiment system may be
needed. Enooph thme must be llowsd for proper testing and analysos of any combinad cfffusnt
10 ensune thal & water treatment kyster, if neaded, will enable the Lucky Friday Mind fo mecl
pormit Jimits. Tho compliance schodule for cadmium (Outfall 001 cnly). lend, wing, and mescury
ahial] B as Hllows:
1y Heelo shail desizn and implement & water reeyoling systermn within 24 menths

(2 yours) from the dats the permis 14 hesusd 10 achiave permd) limits,

2) Hecla shall have, at the ond of 24 monvhs (2 vears), an addijonal 12 months () year)
for tesing and analyses. )

3) I itis delermined that a waler Licalment SYSIem i% neetled 1o copnply with the limils
set forth [n the permit, [1ecle shall dawign, build, and implement a watar treatricst » »
wyrtem and comply with petmit limits for cadmivi {ouilall 001 only), Iead, Zinc, and
mercuty on or before poait expiravion.

4) During the parfod that the compliance schedule 18 In affact nterim Kmits shall opply
15 the outflle based on the tecent discharge levels reported jn the MRS (Table] ),
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Tahle 1. tmerlm Discharge limits for Cadmiugn, Load, Zine, and Mercury.
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For the complianse sehedule sbove, Hexla shallsubmit writlen prograss status seporis to EPA
2nd DEQ in accotdance with sectlon 1.A.4.0 of the permit. :
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Mr, Rebert R Robichaud
June 17,2003
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Bicassessment Monitoring

Irs arder to onsure complisnce with the Watcr Qualiy Standards, the pemmit shall include the
requiremont that Heela conduct annual instream bloussessment mondwaring directly downstroam
ol Qutfalls 001 and 003. 1feffluent 15 discharged from Ootfilt 002 for six {6) months or longer,
monitoting shail be required direetly downsiresmy of Outfall 802, In the event thul discharpe
offluem ix sombined to one outfal), annual monitaring will he vequired direetly downstrean of
the eambined vusfall and the abandoned autfl for comparison, Bioassessment monfioring shall
be conudsent with the masl regent DEQ Beneficis) Use Rasemiaissanes Project warkplan for
wadable strenms.  Copiea of the feld forms, mecrainvencheate idenification and enameration,
a5 well ax fish tuea and abundones shall be provided to DG by Janoary 31 of year the following
sample collettion.

Finw Tiers

The permit establishes five {5) flow tiers, Lfflucnt Yimiw ape ealcolated from the minimwn
npstrean fow of each tier. Thase flaw tiare will allow elfisent limits 1o be increased wihilo
maintatning, 1dahe Warer Quality Standards.

Hardness Used to Calcalate Limits

The siste watar quelity criteria for cadmium, copper, load, siivar, apd 2ine are based upon
hardpess. Where a mixing zonc hus tiot been duthordzed {ondmium, laad, apnd #inc), EPA
eolculated the Yimits basttd wpon the offluent hardness, Where a miXing zone was authorizod
(eoppaer aod silver), FPA calculated the fimits boyed upoh hardpess ot she odge of tho mixing
yone. 'We certify that thas-: cenditions ars eonsisten with Tdaho's witer gualjty stapdurds.

IDEQ Notification . | ‘ .
idaho DEQ renuests tat RPA require the permittes to aatify DEC( in conjunciion with EPA in all

arcas where notifleation is required. We 2lso request that the timelinge for EPA. notification apply
{o the state pa wsll.

—
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As apencral comment, DEQ suppons any Reps that can be taken Lo make the all of (he permits
monitaring requiraments less expenglve.

This certification 13 ennditioned upon the requirement that any materia) modificarien of thy
parmil or the permittad activitics, including withoul limitation, any wmodifications ol the pamit w
refleet now or modified TMELs. waste load ollosations, site-specifie oriteria, vasiancas, or ether
new jnformmtion, shall first by provided the DEQ for review to determine compliancs with
wnte Watcr Qualliy Standards and 1o provide addilional certificaslon pursiant o §401. The DEQ
iz willing to consider poltutant iruling pursuant 1o INAPA 55.01.02,034.06.

This tettion 401 eertificatten und sssociated conditions may be appasled by submitting 19 DEQ o
petition to initiare a contested cose, pussuant 0 ldaho Code § 39-107(3) und the Rules of
Administrative Procedurs Before the DEQ Doard IDAPA 58.01.23, within 33 days of ihe dae of
this Jeber.

Sincorely,

b P Fastno

Gwen P. Framsen
Regional Admipisiraior

o tamy MeGrath, EPA
Doug Conde, DRQ-AQ . .
Pon Kssip, PEQ-S0
Rl Tulloch, DEQ-CIDA
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HECLA MINING COMPANY CONTESTED CASE SETTLEMENT AGREEMENT

.pe/le/2004 17:98 2057441317

1. OnJuly 31,2003, Hecla Mining Company {"Hecla") filed a Petition initiating a
coniested case before the Board of Environmental Quality challenging certain
conditions in the Department of Environmental Quality ("DEQ") certification of
Hecla's Netional Pollution Discharge Elimination System ("NPDES") for Hecla'’s
Lucky Friday Mine issued pursuant to § 401 of the Clean Water Act.

2. Hecla and DEQ hereby agree to a full and compiete settlement of all claims or issucs
that were or could have been rarsed in the contested ease in accordance with the
following terms and conditions:

a  Attached to this Settlement Agreement as Exhibit A is a modified cenification
of the NPDES permit for the Lucky Friday Mine, DEQ agrees to issue,
subject to public notice and cornment, the modified certification by June 30,
2004 and agrees that the modified certification shall raplace and void the
original certification that was the subject of this conlested case.

k. In consideration of DEQ's agreemant 10 issue a modified 401 certification,
Heela agrees to sign and file the Stipulation to Dismiss attached to this
Settlement Agreement as Exhibit B.

¢. I DEQ amends Exhibit A when DEQ issues the final certification, then Hecla
reserves the right to chalienge the final 40] cedtifivation.

3. The Setilfement Agresment contains the entire agresment between Hecla and DEQ
conceming the 401 certification and this contested case, Hecla and DEQ represent
and warrant that their execution of this Settlement Agreement is not based upon any
representations, understandings, promises or agreements other than as set forth within
this Settlement Agreement,

Hecla Mining Company

Meehadd 0. QA2

Dater__Jupe, :i: AL

Idaho Department of Enviranmental Quality

Data:
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EXHIBIT A

Juoe |, 2004

Mrt. Robert R, Robichand

.S, Environunental Protection Agency, Region 10
1200 Sixth Avenue

Seattle, WA 98101

Re:  §401 Certification regarding NPDES Permit No. ID-000017-5
Hecla Mining Comipany - Lucky Friday Mine and Mill, Mullan, Idaho

Dear Mr. Robichaud:

The State of Idahe Department of Environmental Quality (DEQ) has raviewed the facts and
information presented in the revised draft National Pollutant Discharge and Elimination System
(NPDES) permit No. ID-000017-5 for the Hecla Mining Company's Lucky Friday Mine and
Mill. This letter will serve as certification by the State of Idaho pursuant to the provisions of
Section 401 of the Faderal Water Poilution Control Act, (Clean Water Act) as amended, 33 USC
Section 1341, If'the Lucky Fridey Mine and Mill complies with the terms and conditions
imposed by this permit and the conditions set forth in this §401 Certification, there is reasonabie
assuranwe the discharge will comply with the applicable requirements of Sections 208(e), 301,
302, 303, 306, and 307 of the Clean Water Act, including Idaho Water Quality Standards and
‘Wastewater Treatment Requirements (Water Quality Standards).

Mixing Zone
The DEQ authorizes, pursuant to the Water Quality Standards IDAPA 58.01.02.060, the uss of
the following mixing zones:
Parametet Flow Ticr Mixing Zone
Copper at Outfall 001 <14 ¢fg 50%
> 14ofs to <32 efs 50%
>32 tp <113 cfs 25%
> 113 to <194 cfs 25%
= 194 cfs 25%
Copper at outfall 002 when <R.6cfs 50%
outfall 001 waste stream is -
discharped throngh outfall 002
>B.6to<20cis S0%
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>20 to <69 cfs 25%
> 69 to <117 cfs 25% ]
> 117 ofs i} 25%
Copper at outfall 602 when | <20 cfs 50%
the outfall 003 waste stream is
discharged through outfal] 002
> 30 to < 69 ofy 25%
>62t0<117cls 25%
>117 cfs 25%
| Copper at Outfall 003 <18 cfs 50%
>18 to <63 cfi 0%
>63 cfs 125%

Mecreury at ontfalls 001, 002 and 003: 75% for all flow tiers.
pH at outfalls 001, 002 and 003: 25%,.

Silvar at outfails 001, 002 and 003: 25% at al! flow tiers.
DEQ alzo authorizes EPA to utilize the approved mixing zenes for calculating toxieity triggers
for WET testing.

Compliance Schedule

This certification inclvdes authorization of a five-year compliance schedule to meat metals limits
set forth within the drafl pemmit pursuant to the Water Quality Standard IDAPA $8,01.02.400.03
for cadmium , lead, zite, and mercury. The permittee has detnonstrated that they can attain the
effluent limits for copper and silver therefore, a compliance schedule is 1ot needed or
authorized. In an effort to develop a water-recycling program to help reduce metals loading,
engingering and design of such systems muwst first be develeped and installed. It is imnpossitle to
know or predict with any certainty what {ype of water treatrneant may be required until 2 water-
recycling program is implemented. Furthermore, as part of a recycling program, discharge
outfalls may be combired complicating the chemical compoeition of the effluent and thus
influencing what type of water treatment

system may be needed. Enough time must be allowed fov proper testing and anatyses of any
combined efflzent to ensure that a water treatment system, if needed, wiil suable the Lucky
Friday Mine to meet permit limits. The complisnce schednle for cadmivm, lead, zine, and
mergury shall be as follows:

1) Hecla shall design and implement a water recyoling system within 24 months
(2 years) from the date the permit is issned to achieve permit limits, —_

2) Hecla shall have at the end of 24 months (2 years) an additional 12 months (1 year)
for testing and analyses,
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3) Ifitis determined that a water treatment system: is needed to comply with the lirmits
set forth in the permit. Hecla shall design, build, and implement & water treatment
system and comply with permit limits for cadmmium , lead, zine, and mercury on or
before perpit expiration.

4) During the period that the compliance schedule i3 in effect interim limits shall apply
to the outfalls based on the discharge levels reported in the DMRs (Tablel.).

Tible 1 — Interizn Bffluent Limitations

Ouatfall Paramster Maximum Daily Limit | Average Monthly Limit

— ugf] Ib/day vall | Thiday
Outfall 001 and cﬁdn:zmn » total recoverable 6.0 0.046 2 0.023
Outfall 002 when the -:mlf:ll 001 :::.a ) tc:mlc:“mbh 899 5.96 440 3.10
waste strcars {8 discharpe Iﬁl‘fm}" s 1 0.2% 0.0028% 02 6.0028
through ouifall 002 Zinc', total recoverabls 850 6.53 465 2.54
Outfall 003 and Cadmiur’, total recoverchls 3 0.043 Z 0.022
Qutfall 002 when the cutfall Lead', total recoverable 131 376 965 1.43
007 wasts streatn #s discharged | Merewy', total 0.2 0.0033 02 00008

-

ﬂﬂ'ﬂugh ouifzll 002 Zinc', tetal recoverable 670 &.29 AR0 4.2%
Foomotes:
1 Reporting is required within 24 hours of a maximum dafly violation. See Part IIT.G.
2 — Thig interitn limit applies to the first fhres flow tlers for ontfall 001 (<14 cfs, 14-32 cfs, and 32-113 cf¥)
and the first four flow ters for outfall 002 when the outfull 001 waste stream 18 discharped through gipfall
002 (8.6 cfs, 8.6-20 cfs, 20-69 cfi and 69-117 cfs),

For the compliance schedule above, Hecia shell, prior to implementing the water recysling
system, provide the design of the system to IDEQ for comiment, In addition, Hecla shall submit
written progress status reports to EPA and DEQ in accordance with section L.A.4.f of the permit,
The progress reports shall include the results of Hecla's testing and analysis used to determine
the nead for a water treatinent sygtem.

Bioassessment Monitoring

In order to ensure compliance with the Water Quality Standards, the petmit shali incinde the
requirement that Hecla conduct annual instream bioaseesament using a sample design that will
allow DEQ to meke a determination as to the impact of the discharges to the beneficial use. This
will likely involved biomonitoring immediately upstream of the discharge, within the mixing
zone and just guiside the mixing zones for outfalls 001 and (03, beginning in 2007. Hecla shall
coordihate the sample design with the Coeur d’Alene Office of DEQ. If effluent is discharged
fram outfall 002 for six (6} months or longer, monitoring shall be required directly downstream
of outfall GG2. In the event that discharge effluent is combined to one outfall, annual monitoring
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will be reguired directly downstream of the combined outfall and the abandoned outfall for
comparison. Bioagseserient monitoring shall be eonsistent with the most recent DEQ Beneficial
Use Reconnaissance Project workplan for wadable streams. Copies of the fiald forms,
macroinvertebrate identification and cnumeration, as well as fish taxa and abundance shall ba
provided to DEQ by January 31 of the following year.

Flow Tiers

The permit establishes multiple flow tiers. Effluent linits are caleulated from the minimum
upstream flow of each tier. These flow ticrs will gllow effluent limits to be increased while
maintaiming Jdaho Water Quality Standards.

Heardness Used te Calculate Llmits

The state water quality etiteria for cadmium, copper, Iead, silver, amd zinc are based upon
hardness. Whera a mixing zone bas not been authorized (cadminm, lead, and zing), ERA
calculated the limita based upon the sffluent hardness. Whete a mixing zone was authorized
{coppex and silver), EPA calculated the limits based upon hardness at the edpe of the mixing
zonhe. We certify that these conditions are consistent with Idaho’s water quality standards,

IDEQ Notification

Idahio DEQ requests that EPA require the permittee to notify DEQ in conjunction with EPA in all
areas where notification is required. We also request that the timeline for EPA notification apply
to the state as well,

Other Comments

Az a pemoral comment, DEQ supports any steps that can be taken to make the all of the permit
monitoring requirements less expensive. Consistent with this general comment, DEQ supports
the position that the whole effluent toxicity testing should only be required starting in 2007 once
Hecla completes its implementation, testing and apalysis of the water recycling program,
Similarly, the sespage study should be required after implementation of the water recycling
program in 2007. DEQ believes that the discharge to the South Fork of the CDA River, if any,
resulting from seepage from Hecla's tailings ponds is appropriately covered by this NPDES
permit. If, however, the seepage study required by the permit demonstretes the need to the
modify the permit, DEQ reserves its right to mmend this certification to determine whether the
seepage is causing or contributing to a violation of Water Quality Standards.

This certification is conditioned upon the requirement thaé any material modification of the
permit or the permitted activities, including without limitation, any modifications of the permit to
reflect new or modified TMIDLs, waste load allocations, site-specific eriteria, variances, or other
new information, shall ficst ba provided to the DEQ for review to determine compliance with
state Water Cuality Standards and to provide additional certification pursuant to §401, The DEQ
is wiiling to consider pollutant trading pursuant to TDAPA 58.01.02.054.06.
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This section 401 ceriffication and associated conditions may be appealed by submiiting to DEQ a
petition to initiate a contested case, pursuant to Idaho Code § 39-107(5) and the Rules of
Administrative Procedure Before the DEQ Board IDAPA, 58.01.23, within 35 days of the date of
this letter.

Sincerely,

Gwen F. Fransen
Regional Administrator

co:  Patty MeGrath, EPA
Doug Conde, DEQ-AG
Don Essig, DEQ-50
Ed Tulloch, DEQ-CDA
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DEQ also determined that it was appropriate to require Heela provide DEQ with the design of its
water recycling system prior to implementation, and to provide DEQ with the results of Hecla's testing
and analysis of the water recyciing syster once it is implemented, Therefore, DE() added this
requirement to the revised certification.

Interim Limits, Inthe 401 certification, the interim limits for lead, cadmium, zine, and mercury
were hased on historical data from Jenuary 1997 — January 2002, DEQ's intent was {o ensure that,
during the compliance scheduls period, Hecla did not increase its discharge beyond its historic Jevels.
EPA and DEQ analyzed the dafa and determined that theve were 2 data points for cadimium and 4 data
points for zine from outtall 007 and 1 data point for zine from cutfall 003 that were sufficiently greater
than the mean and therefore they were possibly an emor. These daia points were excluded from the
indtial enakysis for detenmiting interisn efffvent litits,

During the contested case, Hecla requested that DEQ revise the interim limits 5o that a violation only
ecaurs if both the cohcentration and load Hmits are exceeded. In the altemative, Hecla requested DEQ
vevise the interim limits based upon data that more accurately reflects Heola's histoxic operation.
During the contested case, DEQ and Hecla met to discuss the interim limits, After discussing the data
points excinded from the initial analysis, DEQ requested that Hecla review their records to determine
if the outliers could he explaived dus to aby operational upsets. DEQ also requested that Hacla
provide supporting documentation as to why the excluded data should be included as part of the
historical levels of discharge from the Lucky Friday Unit. On February 20, 2004 DEQ recaived a
letter from Haela clarifying their position and proposing altemative interim limits. That Jetter is
attached. After review of the data and explanations, DEQ determined that all but two values were
repragentative of Hecla's historie operation, and thenefore were acceptable to use for calewlation of the
interios limits. The data poluts excluded were 11/25/1998 and 1272/1998. These sampling events took
place during an abnormally large precipitation event. The spreadshests used to caloulate this data is
attached.

The certification has notbeen revised so that 2 violation occurs only if both the concentration and 1oad
limitg are exceeded. DE() has, however, modified the interim limits in the revised 401 centification to
reflect the data discussed above and the calculations set forth in the spreadsheets, This was done
because (1) it was DEQ's intent in the 401 certification that the interim limits reflect Hecla's historic
operation; and (2} DEQ telieves the more complete database most accurately describes the historic

operation, Some of the modified int imi ingent than the limits in the initial 401
certification, whi majority of the interfm imits are less stringent

Mixing Zoges. Prior to Issuibg the 401 certification, Heela requested a 75% mixing zone for copjer,
meteury and silver for all flow tiers in the NPDES permit. DEQ denied this request because DEQ
believed Hecla had not provided sufficient information to show that such a mixing zone was needed
and was protective of aquatic life. Instead, DEQ provided & 25% mixing zone for these pollutants in
the 401 certification

During the contested case, Hecla continued to request a 75% mixing zone. In response to DEQ's

request, Hecla provided zdditiona] information reganding the health and chatacteristics of the aquatio
cotrununity in the vicinity of the Lucky Friday Mine, and the effect of the mixing zone on aquatic life.

* Page 2
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Hmhahuprmddeﬁhfom&mshwdng’ﬂhitmedsulmwﬂm%%mﬁngmmmm
clrcirnstances, mmﬁmwmismwmm&mmmmﬁmw
Heela: Supplemental Mixing Zone Information In Suppost of Lucky Friday NPDES Permit 1D-
MI?-ammmammmdamzp,mmﬁmmmﬁmm
mmmwmmmmmmmmkmw
Aleno River Near Mullan, Idaho. This information iv in addition to the April 11, 2003 Mixing Zone
Analysis submitted to DEQ by Hecla prior to the certification,

.mmmmmmmmmmmmmmamﬁﬁm&m
discharge lovels to the average onthly effluent limits praduced at different mixing zones 1o show
Mﬁﬁmuamtﬁnsimm#fmw.mwmwb'ﬁ?mmeﬂmmmﬂw

wmneasonably intevfeve with existing benefiolal uses; and (2) thata 7
wmmmmmhmﬂﬁxamﬂmzﬂ%mﬁngmﬁrmﬂm
low flows, Inthe revised 401 cestification, DBQ has retained the 253 mixing #ane for vopper for the
mqjuﬁw&ﬂnwﬁm,hthasiucrmudﬂﬁmbﬁngmmm&rﬂnhmﬂuwﬁm.

parmit, Mmhhmﬁnnwmumhbhmdﬂmﬁmm&nmﬂofﬂmpmﬂtwm&
wmh%‘smmmamm@k«amqmﬂwmeﬂm
Limitation, and whether & 75% mixing zono is appropriste,

monitoring was needed to ensure campliancs with water quality standads, EPA also inchuded whoie
aﬂmmm@nmuamaﬂmﬁ
During the WmHmmmem&mmmﬁmmm.

fhe requiement for such testing should be removed from the cemification. In the aemative, Hocks < ..
requested that mm&wwymhmrm}mgmmm -

*Page 3
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implemented. The bioassessment monitiring hes bean retained in the certification. DEX) aptees,
m,mmmmwmmmmmmmwmmwy
assess the future pperation of the mine. Therefore, DBQ has inchided in the revised 401 certification a
&Mﬁﬁemmﬁmmmgm&lim. DEQ has also included additiomal detaits
regardmg the required bloassessment monitoring.

Scepage Study. TheNPDESpm&tmqn&aHmlamMamﬂymdmmﬁmifﬂwe&a
wirrionitored discharges from the talings ponds to the SFCDA River, During the contested caze,
Hmhmmmhmﬁﬂmafﬂwpmﬂtmmtwwmmumm,mw

. mnmmmhmmaﬁmmammmmmmmmmm -
In the slternative, Hecla requested thut the seepage stady be defayed.

DWM&MMMMWMWEW,&MM&%WH
spproptiste, mm,hﬂmwmmﬂwmtmpmﬂmmhwﬂdbmmoﬁhe
Md%wm@,ﬁ@dh&@hmm%%mmiﬁm
Whmﬁngwmhmummmofmmmdﬁh Therefars, DEQ has not

»Paged
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Attach mest D

Bepl Fo
At Of OW-133 Jume 21, 2004

Gwen Fragsen, Admimstrator
Department of Environmentat Quality
Coeur & Alene Regional Office

2110 Irorwnod Patkway

Coeur 4’Alene, T 83814

Re:  Comments on Revised Clean Water Act Section 401 Cartification
Permit No. [D-0000017, Hecla Mining Company, Lucky Friday Mine

Dear Ms. Fransen:

Enclosed are our commetts on the reviged draft 401certification for the National
Pollutant Discharge Elimination System (NPDES) permit for Hecla Mining Company °s Lucky
Friday Mine. ‘We are concemed with your proposal to increase the size of some of the mixing
zones, increase some of the ipterim limits and delay implementation of the seepage study and
bioassessment motitoring. It is not clear from the revised certification why sothe of these
chamges are justified or how the changes would fmpact state water quality standards and still
protect beneficial uses. .

Typically, the kizho Department of Environmental Quality (DEQ) provides EPA. with
preliminary draft cestifications before the public cowmment period and draft certifications befoze
the final cestification is issued. Since we did not have an oppottunity to review the revised draft
certifioation prior to the public comment period, we felt compeiled to supply these comments
during the comment period. We hope that wur staff can work together to resolve concemns taised
in our oommests prior to finalization of the revised 401 ceztification.

Please feel free to contact Patty MeGrath at {206} 553-0979, if you have questions
regarding the commoents.

Sincerely,

s
Michael F, Geatheard
Dhrzcior
Office of Water

Enclosure
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EPA Comments on Revised 401 Cerfification for
Hecla Mining Comapany - Lucky Friday Mine .
Coppermixing zones; DEQ proposes mereasing the mixing zone for copper from 25%to 50%
for the two lowest flow tiers for all outfalls, The basis for increasmp the miving zove is that!
£1) Hecla will likely viokste the effinent limits based on the 25% mixing zone;
(2) when Hecla implements ifs water management system the concentration off copper in the
wastewater will likely exceed historic levels; and,
= (%) the mixing zones wiil not mpair or unreasonably interfere with existing beneficial vses.

In response to #1; DEQ's oemo justifying the changes fo the certification did not explain wiry
TDEQ beiieves that Hecla iz likely to violate the ¢fftuent limits based on 2 25% mix ing zone, Ty
the contrary, data ooliected by Heela indicates that Hecla would unlikely violale such limits.

The following table compares data collected by Hecla from January 2000 - January 2002 to the
2003 permit’s copper limits, which were calculated with refarence to a 25% mixing zone.

outfed flow tier maimum average mEd um PamLIm

daity imit, morrhly limit, daily average monthly
ugA ugA reported reported valus,
value, ugh wiyl
autfal 001 <14 ¢k 21 89 14 7.5
14 - 32 ¢fs 28 H
outfal 003 =18 chs 20 74 0 82
186-23af8 21 7.7

The table shows that, based on historical dats, Hecla can meet the effluent limits for outfafl GO1.
Hecla tan mezt the paaximum daily imits at owtfall 003, During a single mouth (July 2000)
Hecla might have excesded the average motthly limit at outfall 003, if the river flow was less
than 63 cfs, The next highest average monthly reported value was 6.2 ugl, which is below the
average mwonthly limit. Based on this information, we do not believe that higher effluent limits
hased on increased mixing zones are needed We belfeve that mix ing zones should be as small
as prachicable {(see Chapter 5 of EPA’s Water Quality Standards Handbook), and that the
concenirations of copper actually present in Heola™s effluent between January 2000 and Jameary
2002 demonstrate that copper limats based on a 25% mixing z2one are both achievable and

practicabie.

Its response to #2:  DEQ’s memo did not provid: say data detaonstrating that implementation of
wastewater management will increase the copper conceniration above historic levels. The
certification allows a compliatce schedule o meet the cadmium, lead, and zinc effluent limits,
Heola will kkely need to install wastewater treatmient to meet these timits, Such treatment should
also reduce (rather than, increase) the concentrations of copper. In amy case, we donot believe
that it {s appropriate to encourape increases in copper above emrrent effuent fevels.

In response to #3:  DEQ’s memo did not provide information demonstrating that the increased
mixing zones would protect beneficial uses. We assume that DEQ relied on Hecla’s CORMIX
madeling to conclude that the larger mixing zones will not impair beneficial uses.
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We have not had tme to thoroughly review the modeling and were ttot provided with all the data
{input parameters) used to run the model. However, we note that the effluent flows used in the
model are not consistent with the effluent flows used to caloulats the permit limits. The effluent
limits were based on maximum afflvent flows of 2.6 ofs (outfall 001) and 3.5 ¢fs (outfall 003),
The CORMIX model used effluent flows of 0,93 ofs (outfal? 001) and 0.63 cfs (outfall 003).
These flows ate even lower than the average effluent flows (based on datg from 1997-2002) of
1.4 ofs (outfall 001} and 1.1 cfs (outfall 003). The use of average effluent flows may
underestimate the size of the mixing zone during other than average conditions and are not
representative of critical conditions. Based on the information currently available to it, EPA
canoot conclode that a 50% mixing zone for copper would be protective of designated beneficial
uses.

Meroury mixing zoves: DEQ proposes increasing the mixing zones for mercury from 25% to
75% for all outfalls. The basis for increasing the mixing zone is that:

{1} the mixing zones will not iimpair or unreasonably interfere with existing beneficial uses; and
(2) there i2 no data showing the levels of mercury in the discharges, because past testing methods
have resulted in non-detect,

In response to #1; See above commient regarding the copper mixing zoves. The memo
justifying changes to the certification did not show how the increased mixing zones were
protective of designated beneficial uses.

Ih response to #2; 'We agree that the level of mercury in the discharges is unimown (except that
it is typically less than 0.2 ug/l, which is the defection limit Hecla has used in past memury
momnitoring). Therefore, it is unknown whether or not Hecla can meet limits based on either the
25% mixing zote or a 75% mixing zone, DEQ previously provided Hecla with 2 five year
compliance schedule for mercury, and the 2003 permit incorporates this compliance schedule.
The complisnce schedule will allow Hecla time to sample its discharges and analyze these
ischarges usitig a lower detection limit for mercury. If Hecla demonstrates that it cannot meet
mercury limits based upon a 25% mixing zone, then, at that time, it may Be appropriate to
increase the mixing zone size (assuming that a Targer mixing zone is still protective of designated
beneficial uses). However, we do not feel that it is appropriate to start off with a lazger mixing
zone, particularly for merciury, & pollutaut that bioaccumulates.

pH mixing zones: The original certification did not provide a mixing zote for pH, DEQ is now
proposing to allow & 25% mixing zone for pH. The basis for allowing a mixing zone is:

1) Hecla has a need for a mixing zone; and,

(2) there would be very litile change in the receiving water pH

In response to #1: DEQ's memo justifying a ptl mixing zone does not explain why Hecle needs
# mixing zone for pH. Hecla's past pexmit contained a pH limit of 6-9. In the cumrent {2003)
permit, the pk limit is 6.5 - 9. In comments on the pertnit, Hecla. requested a mixing zone for the
upper pH limit only. DE()'s centification is not ¢lear in regards to whether the mixing zone

The upper pH limit of 9 is a technology-based limit based on the effluent limitation guidelines
applicable to copper, lead, zine, gold, silver, and molybdenum ores (40 CFR 440.102), The
NPDES regulations require that permits include technology-based limits based on applicable
effluent limitation guidelines (ELGs) (40 CFR 122.44(aX1)),

2
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The NPDES regulations and effluent limitation guidelines do not allow for dilution to be
considered in iniplementation of the technology-based limit. Therefore, a mixing zone
cannot be applied to the upper pH limit. The lower pH limit is based on the state's water
quality standard of 6.5 as & mintmum. Since the limit is based on a state water quality
standard, dilution could be considercd. However, the certification does not justify the
need for a limit of less than 6.5.

In response to #2: It is not ¢lear what model or input parmmeters were used to show little
changes in pH with 2 mixing zone. It is not clear what is meant by “very liftle change”
and whether or not such a change could impair designated beneficial uses.

WET mixing zone: The revised certification states that “DEQ authorizes EPA, to utilize
the approved mixing zones for calculating toxicity trigpers for WET testing.™ It is not
clear what is meant by “approved mixing zanes,” since the revised certification would
authorize mixing zones of between: 25% and 75% depending on the parameter. The
otiginal certiffcation authorized 25% mixing zones, The revised certification needs to be
clear regarding the mixing zone size for WET and document that the mixing zone will
not impair designated beueficial uses,

Compliance schedule for cadimium a1 outfall 003: The original certification did not
authorize a compliance schedule for cadmium at outfall 003 because DEQ had

determined that Hecla could meet the 2003 permit’s limits. The outfall 003 effluent
limits for cadmium in the permit are 2.1 ug/Al {maximum daily) and 1.1 ug/l (average
monthly}. The maximum measured value of cadmium in outfail 003 from May 2001
through Jan 2002 was 0.8 ug/l.

In the revised certification, DEQ includes a sompliance schedule for eadmium in outfill
003. Thejustifcation for the new compliance schedule is that “Hecla provided DEQ
with further information regarding the operation of the ming during testing of the water
management o recycling program raquired by the penmit that indicates the histgrical
record will not reflect the operation of tha mine during the permit.”

It does not make sehse to EPA to aliow a compliance schedule when a facility has
demonstrated that it can meet the pernait’s final effiuent limitation. Implementation of

_wastewater management should only decrease concentrations. DEQ’s memo provided ho
data showing that concentrifions will incTease. ‘We have seen no data that supports the
need for a compliance schedule for cadmiwn at outfall 003,

Interjm F imits: The intexrim limits in DEQ's original certification were based on the
maximum effluent concentrations in data collected by Hecla from 1997 through 2000,
Qutlisrs were identified by statistical analysis and removed from the Jata set. In the
revised certification, the interim limits for cadmium, lead, and zinc in outfail 001 and
zine in outfall 003 are higher than those in the original certification. However, there was
no data provided in the cartification that supports the incrensed values,

Another concern is that the itcreased interim limits for lead in outfall 001 (899 ug/l
maximum daily and 440 ug? average monthly) are greater than the techaology-based
limits applicable to the Lucky Friday Mine. The technology-based limits are 600 ug/?
maximum daily and 300 ug/! average monthly (see EL.Gs at 40 CFR 440.103),
Compliance schedules are not allowed where statutory deedlines have passed (40 CFR
122.47(aX1)). The statutory deadlines for meeting technology-based limits based on
ELGs is March 31, 1989, (40 CFR 125.3(a)2) and CWA 301(b)),
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Therefore, 2 compliance schedule caonot be alfowed to meet any limit greater than 300
ug/l average monthly or 600 ug/l maximum daily for lead Interim limits greater than
thesg values cannot be included in the permit.

In addition, it is not clear how the mass-based interimn timits were caiculated, and it is not
clear where footnote 2 to Table 1 (Interirn Effluent Limitations) applies.

= Bioassessment Mogitoping: DEQ preposes {0 delay bioassessment monitoring umti]
2007. The reason for delaying the monitoring is that sampling once the water recycling
system has been implemented will most accurately assess the further operation of the
mine. Does this mean that there is not concern with impacts in the meantima?

Seepage Study: The revised certification states that the seepage study “should be
tequired after implementation of the water recyelitz program in 2007.” The certification
doeg nof provide a bagig for delaying the seepage study, and EPA intetprets this language
as merely a suggestion, and aot as a condition of certification. If the seepage study is
defayed until 2007, FHecla may not have time to complete the study prior to expiration of
the permit {(September 2008). EPA jutends fo use data collected from the seepage study
to determine the need for permit conditions related to the seepage in the next permit,

The certification also states “IVEQ believes that the discharga to the South Fork of the
CDA River, if any, resulting from seepage from Hecla's tailings ponds is appropriately
covered by this NPDES permit.” The certification does not provide any basis for this

statement. By its own terms, the 2003 permit authorizes discharges from only three
points; outfails 00T, 007, 81id 003.
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Tuly 20, 2004

Mike Gearheard

Environmental Protection Agency
1200 6% Avenue

Seattle, Washington 98101

Dear Mr, Gearheard:

. On July 15 DEQ sent EPA a revised 401 certifieation for the NPDES permit for the
Hecla Lucky Friday Mine modified as 2 result of the contested case before the 1dako
Board of Environmentsal Quality. This letter outlines the changes we made and the
reasons behind them, DEQ provided the public with notice and an opportunity to
comment on the modified certification. DEQ received commments sipporting the
modified certification from Hecla, and comments from EPA. After considering the
comments, DEQ has determined to make several changes to the modified certification:

1. DEQ has changed the copper mixing zone for the >14cfs to <32cfs flow ter for
outfall 001 from 50% to 25%. DEQ believes there will be no impairment or
mreasonable interference with beneficial uses with effluent limits based on etther a
25% or 50% mixing zone. DEQ made the ¢hange, however, because historic
discharge records show that Hecla can meet the efflucnt limits for copper at this flow
tier based on a 25% mixing zone, and therefore, does not need the 50% mixing zone.

2. DEQ has clarified the lanpuage in the certification regarding the mindng zone for
WET. EPA poinied out that the certification specified the use of "approved mixing
zones” for the WET testing, batt did not explain what is meanit by "approved mixing
zooes ™ This langnage presents a problem because the mixing zones range from 25%
ta 75%. DEQ agrees that this language needs to be clarified. Therefore, DEQ has
changed the cextification to specify that the WET testing should be accomplished
using a 25% mixing zone. A 25% mixing zone reflects the soallest of the mixing
zones for the different constituents in the effluent, and therefore ensures a
conservative approach to the WET testing consistent with DEQ's analysis regarding
the applicability of the mixing zones. Ju addifion, a 25% mixing zone fov WET
testing reflects the language in the original certification. This term of the originel
certification was not challenged by Heela in the contested case appeal. -
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3. DEQ has clarified that the mixing zone for pH is only for the upper Kimit.

On June 30, 2004, DEQ sent you additional information that explains and supports DEQ's
modified certification, DEQ has also enclosed with this letter a response from Hecla to
the issues raised in your comment letter. In addition, DEQ and EPA have had an
opportumity to talk by phone about the modified certification. I hope that the additional
written material and the conversations we have had bave satisfactorily answered your
questions. If you still have any questions or comuents regarding the modified
certification, please give me a call.

The certification dated July 15, 2004 replaces and voids the original certification dated
June 17, 2003,

Sincerely,

o

Toni Hardesty
Director

L+ Dong Conde
Gwen Fransen
Darren Brandt
Teresa Hill
Mike Dexter
hudy Brawer
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Information Provided by Hecla
Response considerations to EPA 401 Cextification comments:

Co ®ing zo

Regponse to #1:

»

EPA mentions "“JTanary 2000- January 2002™ data — this is NOT the database
they should be Jooking at. At a minimum, per the interim Hunits database, the
fimneline should be January 1997 — January 2002,

EPA gives no recognition to the water munagement and how the moving of
individual waste streams and recycling of others will change the nature of the
effluent discharged prior to both implementation of water mattagement and
installation of treattment — this information was provided to DEQ.

Mixing zones are strictly a state jurisdictional call, EPA is on record as admitting
as mmch In the Matter of Star-Kist Carjbe, Inc., where the EPA Administrator
stated “whether litnited forms of relief such as variances, mixing zones and
compliance schedules should be granted are purely matters of state law, which
EPA has no authority to override.” (NFDES Appeal No. 88-5, at 15.16 (1990)).
This comment ix glso applicable to any other mixing zone comments below,

EPA references their Water Quality Standards Handbook, which is guidance
only. Mixing zones must be judged on an individual basis and this is what DEQ
has desre. Begidas, the compliance pbase of the permit encompasses nunerous
activitics that ultimately will decrease total load of all inetals 4o the streamn and
the mixing zone ¢an be re-svaluated during the next pennit renewal cycle.

Reszponse to #2;

Potential increases in copper, as well as the full data set of existing monitoring
results, have been provided to DEQ. EPA mentions here that treatment to rednce
cadrmiurn, lead, angd zinc would also reduce copper concentrations. ‘What EPA
fails to recoghize here is that copper does not have a compliance schedule and
copper limits would be in effect under the new pemmit immedjataly if thay had not
been challenged by the Lucky Friday. Treatment instaliation will be several years
ot and it is arbitrary to subject the permittes to possible fines and penalties when
ant adequate mixing zotie, which recognizes the temporary uncertainties, can be
utilized while stil] protecting the instream: uses. Here again, increases in
concentration may ocour but total load of copper, over and above what has been
experienced in the recent past, should not occur.
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Response to #3:

* Alot of additional information beyond CORMIX was provided o DEQ to support
protection of bencficial nses.

+ CORMIX tables contaip a typographical error and effluant Iimits were caleuleted
with the maximum effluent flows of 2.6 efs at Qutfall 001 and 3.5 cfs at Outfall
003, Corected tables were snbmitted to DEQ with an explanation on July 8,
2004,

mixj e5
Response to #1

 There is a healthy aquatic community 2bove end below each Lucky Friday ontfall
without any mixing zone restrictions in the prior permit. A 75% rafxing zome is
mriore stringent than past permit conditions and therefore will continue to be
protective of the designated beneficial nses.

Response to #2

* EPA suggests starting with a 25% mixing zone and then increasing it if “Hecla
dermonstrates that it cannot meet mercury lrmits based upon a 25% mixing zope™.
The Lucky Friday naturally has anti-backsliding concerns with this approach.
Besides, given the national activities summounding how to deal with mercury may
change the entire regulatory structure by the time permit rengwal ccenrs,

« EPA mentions it i not appropriate “to start off with a larger mixing zone,
particularly for mercury, a polhstant that bioaccummiates”. Throughout all the
studies on the South Forik during the superfund process, EPA has no evidence that
mereury is a concern, either in the water column or through bioaccumnalation.

pH mijxine zones
Response to #1

* The mixing zone for pH only applies to the upper fimit and Bob’s mixing analysis
gent to DEQ shows this.

v EPA. states the regulations “require” the upper limit of 9.0 su in permits. The
regulations ighored by EPA at 1440.130(d) specifically allow for an increass n
pH above 9.0 su for the application of nevtralization and sedimentation to remove
dissolved metals. EPA is allowing the tajl to wag the dog with their argumernts
ageinst allowityg pH to be water quality-based, The Clean Water Act {CWA)is
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designed 1o protect instream beneficial uses and the inetream pH mixing analysis
provided by the Lucky Friday demonstrates instream pH to protect beneficial
uses, with a discharge pH of 10.0, is maintained. EPA ie fully aware that a ptl
above 9.0 su is necessary to precipitate heavy metals, thus the addition of acid
prior ta discharge will be necessary to reduce the pH below this upper limit. This
urmecessary acid addition, which does absolhriely nathing to protect instream uses,
actnally adds potential pollutants to the discharge, Besides, the added
transporting, storage, end vse of acids adds the potential for an incident that could
cause harm to human health and/or the environment. EPA’s stance on this issue
defies the regulations, science, the intent of the CWA, as well as both common
sense and logic.

» The mixing zone analysis for pH provided to DEQ shows “very little change” to
be no more than two tenthe of a standard vnit (su) with resultant pH instream well
within the pH range to protect designated beneficial uses.

WET mixing zone

o Informuiion suppiicd iv DEQ fur il copper sud aneroucy rixing zones show il
the protection of desipnated uges is maintained, WET testing, which utilizes
organisms not native to site receiving waters with laboratory test conditions not
exhibited in field, is not a valid indicator of the protection of instream nses, DEQ
prefers to rely on actmal instream bioassessments to verify protection of instream
uses. Mixing zones of 50% should be used for WET testing.

Compliance sched Gacdmi out

» Information on this topic has also been provided to DEQ. EPA is again focusing
on a limited data set (May 2001 through Fanuary 2002) that does not represent a
full production mode at the Lucky Friday. Alse, ag with the comments
concerning the copper mixing zone above, EPA is ignoring the potential impacts
of water mavagement as wel) as the fact that aithough the load may stay the same
or decraase (per the interim limits), concentration may increase, Again, thisiga
short-term transitory condition prior to implementation of both water management
and additional treaftnent. Also, water quality similar to ootfall 301 could end up
being discharged out of outfall 003 — dependent entirely upon the results of
aptimal water management.

Interim Jimits

¢ The data set (Jan 1997-Jan 2002} was usaed Tess the monitoring days where heavy
rains were identified x5 contributing to increased loads (11/25/98 & 12/2/98). The
daily max concentration for aach metal was simply the highest valae in the
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remaining data set The daily max load was the highest actual load from the data
et - caleulated using the analysis vesults and the flow for that same day the
sample was taken, The monthly average concentration was the highest average of
monitoring results for the samples taken in the same month from the data set. The
monthly average load was celculated from the data set using the individual samplc
resnlig, and the corresponding flow for each sample, taken weekly in that same
month. Thera was no mixing the highest flow on one day with the highest
concentration on another.

BPA's comments conceming effiuent limitation guidelines for metals are out of
place, The Lucky Friday has been given a compliance schedule to transition from
the old pemit limits to the new water quality-based permit limits and EPA is
atiributing the interim linnits solely to DEQ's past certification. The purpose of
the interim limits, which EPA did not addregs in the draft permnit, is to-assurs the
discharges do not exceed recent discharge levels, thus assuring a status quo during
the compliance period. Compliance periods are strictly state issues, The
compliance period, building up to water quality-hased limits {water management
ayd enhanced treatment} would have been required even to meet effluemnt
limitation guideline numbers. EPA's RESPONSE TO HECLA MINING
COMPANY'S PETITION FOR REVIEW {Appeal No. NPDES 03-10) discusses
the interim limits on pages 37-39. EPA states "Because neither the EAB nor the
Region have the authority to look behind Jdahe's claim that these interim limits
are necessary to assure complianee with state water quality stendards, the EAB
ghould dacline to review the Petition's challenge to these Jimnits.”

Bipgagessment Monitoring

The interim linzits are intended to assare the load to tha system does not increase
during the impilementation period for water mavagement sand necessary treatment,
A sufficient baseline is established instream, due to past bioassessments, to assess
impacts, if any.

Seepage Study

-

It makes absolutely no scnee to conduct a seepuge study at the same time water
management i$ being implemented because inputs will be changing. An integral
compaonent of any seepage study is an accurate water balamce, which cannot be
determined until water mansgement is implemented and results measured, We

are concerned that EPA would rather accept a flawed study to meet an uncartain

deadline than to assure an accurate study is performed. The delay of the seepage

study until water management s implemented should be a condition of -
certiffcation.
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s DEQ is correct that “discharge to the South Fork of the CDA River, if any,
resnlting from seepage from Hecla’s tailings ponds is appropriately covered by
this NPDES permit™ because ingtream water quality is already protected and
accounted for in permit Jimit dexivation caleulations. The effluent jimitations and

standards imposed at the outfalls are sufficient {0 protect water quality in the
SFCDA River.

» The design and approval of the mine tailings impoundments is within the
exclusive jurisdiction of the Idaho Department of Water Resources.
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July 15, 2004

. Mr. Robert R, Robichaud

" UB. Lavironmental frotection Agency, Region 10
1200 Sixth Avenac
Beattle, WA 98101

‘ Re:  §401 Cerlification regarding NPIES Parmit No. TD-000017-5
] Ticola Mining Company ~ Lucky Friday Ming and Mill, Mulian, Idaho

Dear Mr, Rohichaud:

The State of 1dshe Departemesl of Fovironmental Quality fORO) has roviewed the faels and
informution presented 0 the rovised deaft Nationa) Pollutan Discharge and Iilimination System
(NPDIES) pernit No. 1D-000017-5 for the Hacla Mining Company's Lucky Friday Mine and
Mill. “This letter will serve as certification by the State of Tdeho pursiant to the provisions of
Section 401 of the Federal Water Pollition Conlrol Act, (Clean Water Act) as amended, 33 USC
Suction 1341. TF (he ucky Friday Mine and Milt complies with the terms and conditions
imposed hy this permit and the conditions set Forth in this §401 Cerntification, thete is reasonable
assurance {he discharga will comply with the applicoble requiraments of Sections 208(w), 301,
302, 303, 306, and 307 of the Clean Water Act, including Idsha Water Quality Standands and
Wastewater Troatment Requirements (Water Quality Standanis).

Mixing Zone
+ The BIEQ authorizes, pursuant to the Waler Quality Slandocds IDAPA 58.01.02.060, the use of
ike following mixing zones:
© 7 Poramoter _ Llow Tier . Mixinp Zowe
Copper st Outfall 00) " T< T4 ofs | %% ]
> 1defs 16 <32 ofy
— BE G 75%
‘ o > 113 <194 ofs [ 25%
Lo 1> 194cf 25%
Copper al outlall 002 whan 8.6 cfs 50%
autlall 001 waste siream is
Ldtscharpod through ouifall 602 | — )
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o >3610<W0sh 5%
- ] >20 to <69 cis 25%
______ —— >69to<llfck 75%,
- > 117 ofs 25% -
| Coppor i outill 002 when | <Z0cfs 509
. | thi outfall D03 waste slmql:m is
dischurgdd throuph outtall 002 L
o e > 7019 <60 ufs %
e it >0 p<1t7els | 25%
. > 117 cfs 25%
Coppor st Owifall 003 | <1B ofs ) %55
I 518t <63 ofs %
. . >83 cls 25%

. Meroury ot oulfalls 001, 062 and 003: 75% for alt flow tiers.
pt] at outfalls 001, 002 and D03; 25% for pH above 9.0 su

. Silver af ouifalls 001, 002 and 003: 25% at il flow ters,
DIEQ alun athonizes 1IPA 1o utilize 8 25% mixing kones for calculating toxiclty triggers for
WIRT intiing,

Compliance Schadule

This eertilication includes authoriztion of 2 five-year compliance schednlo to mesl metals Timirs
seh lorth within the draft permit purstent to the Water Quality Stapdan] IDAPA 58.01.02.400.03
for cadminm, lead, zing, asd merury. The pemmitics has demonstrated that ihey can attain the
offluent limits for copper and sllver therefore, a compliance schedule is nol needed or suthorized.
Int a0 effort to develop o water-recyeling propram to belp reduce metals louding, engineering and
desipn of such systems must first bo doveloped and installed, KL 7z impossible to know or prodict
with any certainty what type of water treatment may be required unifl & waler-reeyeling pregram
1s implemented. Purlhormore, as pant of a recycling program, discharge onfails may be
sombined complicating the chemical composition of the efftuent and thus influencing what type
o watter treatmoent systom may be needed. Frough timo must be allowed for praper tesiing and
analyses pfany combined effluent o enstire that w waler trealmen sysiem, if necded, will enable
The Lucky Friday Mine to meet permil limits. The compifance schedule for cadmiem, lead, gine,
wiil mereury ahal) be ay Rillows:

1) Hecla shatl design and implement a water recycling systom within 24 months
(2 years) from the dafe the permit §s [$sucd to achicve permit limits,

ﬁ} Heels shall have at the end of 24 months {2 yoars) an additional 12 months (1 year)
for testing and analysey-
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3) IFitis daterminied that a water trcatment systemn is nesded 1o comply with the limits
set forth in the permit, Hecla shall design, build, and implernent & water treatmicnt
system snd comply with permit limits for cadmium , lewd, #ine, and morcury on or

~ hefare peonil expiration.

' 4) During the period that the compliance zchedule i in eifeot Inlesim lits shall apply
tor the cutfaits besed on the discharge Tevels reppeted in the DMRs (Tablal ),

’ Table 1 ~tnterim Rffluent 1imimtions
. Outall Parsmeter Mzl Dalty Limit | Average Montily Lt
: N i | Ty iRy
" it B0V el Carh:lum diolalrecoverable | 4o 0046 | 2 | o
m;m 2 w.hun the onlfl] #01 | Lead’, m‘ul recayerable | s | 596 240 .10
wirte ginzam i dischanged Mearcany ', total ozt 0.0028% 02 0.0028
throaeph: paaifall 062 Finc', tit] recoverable S50 653 169 34 ]
[Ouifl 003 amd [Codmium', fotal recoversble | 3 | 0.043 a g
Claifall {02 when the outfal] lﬂdl, iolal recoverabh: Eval 276 EE 143
003 wasta nirsam 7s discharged | Meroury', otal 02 | ooass | o2 20078
. .I ke o W~
Fodmolen!
1 - Roporting i required within 24 houry of & mxdmun daily vicltian, See Dart I1.G,
2 —"This interim land, opplies Lo tie fiedt theee flow ters foe otfall 00§ (<14 ofs, 14-32 2B, aod 32-113 o)
anel 3k flrst finer flow thers Tor paifall 002 whem he outfall ©0) waste stream is dischargod through outtall
b | 002 (+B.8 efs, 8,620 cfs, 20-60 ofi and £9-117 k). .

" L'or the compliance schedule above, Heela shall, prior to iwmplamenting the water reeyeling
syslem, provide the desipgn of the systena 1o YDEQ for comment, In addition, Hecla shall submit
writhen progress siatus reports (e EPA and DEQ in aceordance with section LA4.£ of the permit.

. e progress reporis shall include the results of Fecla’s {usting and analysis used to determine
© 0 theneed Gor s water ireatment system,

Bloasszssment Monitoring

" In order to exisure eompliance with the Water Quatity Siandands, the perroit shall include the
reguirement that Fecla conduel annual inslream bioassessiment using a samplé degipn that will

. dllow DEQ to make a deteorminadion a5 to the impact of the dischurges to tha beneficial wse. This

willl likely jinvilved iomonitoring immediately upsttwam of the dizchargo, within the mixing

zono and jusi oulside the mixing zones for autfalla DO} and (N3, bepinning in 2007. Tlecla shall

ovordinate the sample design with the Cocur ¢*Alenc Office ol DREQ. Halltuent is discharped

from oulfalf 002 for six (6) months or Jonger, munitoring shall be required directly downstream
of outfall (2. Inthe cvent thet dischurge efMuent is combined to one owtfall, annual monitoring
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will be reqoired dizecily downsirenm of the combined outfall and the abandoned outhull for
comparison, Bioassessment monilorng shall be consistent with the most recent DEQ Beneficizl
Uso feconnaissance Projest workplan {or wadable streams, Caples of the fisld forms,
macroinverizbrate identification and entoreration, as well ns fish {axa and abundance shall bo

, providéd to DEQ by Janvary 31 of the following year,

Fitow Yiers

The permit establishey muliiple Mlow tiers. Effluent Jinmits are caleulated from the minimum
upsiream flow of each tier. These flow ticrs will allow offluent Fimits 16 be increased while
maintaining Idaho Watér Quality Standards.

Eardness Used fo Calculate Iimits

The slale water quality eriloria for cadmium, copper, leail, sitver, and zine axg based 1pon
hardnesy. ‘Where a mixing 2one has ol been anthorized (cadmium, lead, and zine), EPA
caleulated ibe limits based upon tha ¢fTluent hardness, Where a mixing zonc was aathorized
(copger and silver), HPA calculated the Hmits based upon hardness at the edpe of the mixing
zone. ‘We certify that thase conditions ars comsistent with Idaha®s water quallty standards,

L TDED Notification

Tdaho DHEQ requests that BEPA requite the pormitice fo notify DEQ in conjunction with EPA in all
anédy where notification is required. 'We also request (hat the timeline for EPA, potification apply
1oy the'slate az well,

her Comments

As a pencral comment, IDEQ supporls any steps thes can be taken to make the all of tho permil
manitoring requirements less cxpensive. Consistent with this general comment, DEQ supports
the pioaition that tho whole cfiluenl toxieity tesiing should only be required stagting in 2007 once
1lecla completes ks implementation, testing and analysts of the water recycliog ptogram,
Simiiarly, the scepege study should bo required aller implementation of the water recycling
program in 2007. DIIQ believes that the discharge 10 the South Fork of the CDA River, if any,
tesulting from secpage from Heela's tailings ponds is appropeialely coversd by this NPDLS
permit, IF, however, the secpage siudy requited by the pormit demonsirates the need to the
modily the permit, DEQ reserves its ripht to amend this certiffsation lo delermine whether the

', . seepage is tavsing or conlributing to a violation of Water Quality Standards.

"Thiy cerlification s conditioned upon the requirement that any material modification of the

peomit or the permitted petivitics, inchiding withoul limitalion, any modifications of the permit to

refleel new or modifled "TMIBLs, waste Yoad allocations, site-spectic crilteria, varianees, ve other

now informalion, shall fitst be provided to the DEQ for veview lo delenmine compliance with

state Water Quality Standards and to trovide additional cerlification pursuant to §401. The DEQ
L is willing to consider pollutant trading pursuant o TNAPA 58.05.02.054.06.
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‘I'his section 401 certification and assoctated conditions may be appealed by submitiing 10 DEQ a
petition 1o infifale & contesied case, pursuant 1o Kaho Code § 39-107(5) and the Rulos of
Administrative Procedure Deforo the DEQ Board IDAPA 58,01.23, within 35 days of the date o
this letter.

Sincarcty,
I.}

* Tomi Hardesly
Direcior

o Chwen Fransen, DRQ-CDA
.+ Patty MeGrath, EPA
_ Dong Conde, DEQ-AG
Pon Essig, DEQ-S0
. Ed Tulloch, DEQ-CDA




