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PROCEEDTINGS

JUDICIAL OFFICER RANKIN: Good morning.
We're here this morning for an evidentiary hearing in
the matter of Mr. Henry Stevenson, Jr. and Parkwood
Land Company. A Class I Civil Penalty Action under
the Clean Water Act Section 309G.

With that, Mr. Murdock, would you like
to make an opening statement?

MR. MURDOCK: Very briefly, Your Honor.

JUDICIAL OFFICER: Okay. Go for it.

MR. KIBLER: Your Honor, before we do
opening statements, we do have witnesses in the room
and we had discussed that earlier. Ms. Aldridge 1is
present.

JUDICIAL OFFICER RANKIN: Well, Ms.
Aldridge, as is Mr. Stevenson, 1s the government's
non-legal representative. She may stay as can Mr.
Stevenson, your client.

MR. KIBLER: Okay. $So she is
technically the representative of --

JUDICIAL OFFICER RANKIN: She is Mr.
Murdock's client.

MR. KIBLER: Okay. I'm okay with that
then.

JUDICIAL OFFICER RANKIN: Mr. Murdock,
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would you like to make an opening or proceed with
your short, brief opening statement?

MR. MURDOCK: TI'll be very brief.

OPENING STATEMENT ON BEHALF OF THE COMPLAINANT

MR. MURDOCK: Basically, we're here
today to show three primary things for the government
as jurisdiction has previously handled.

First, we're here to show that Texas
Regional Condition 2B applies. And how that applies
is that relevant to wetlands on-site, where Bald
Cypress, Tupelo, due to the vegetation on-site, Bald
Cypress trees and Tupelo trees.

Secondly, we're here to show that what I
term the south side fill or the fill on the southwest
portion of the site is wholly unrelated to the levee
maintenance. So even i1f the Regional Condition did
not apply, there would still be a violation.

And, third, we're here to show that Mr.
Stevenson, and to a lesser extent, Parkwood Land
Company, has an extensive history with the Corps,
which means not that he's a bad person or that or
we're here to go after him or go get him, but simply
that he should have known better about jurisdiction
and he had knowledge of how it works. Thank you.

JUDICIAL OFFICER RANKIN: Would you
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prefer to reserve your right to --

MR. KIBLER: 1I'll reserve. Thank you.

JUDICIAL OFFICER RANKIN: Mr. Murdock,
call your first witness.

MR. MURDOCK: Your Honor, we call Mr.
John Davidson with the Corps of Engineers.

[Brief recess was taken to obtain the

witness.]

JUDICIAL OFFICER RANKIN: Be seated
right there, Mr. Davidson. Would you swear the
witness.

THE REPORTER: Raise your right hand for
me, please, sir.

MR. DAVIDSON: [Complies.]

THE REPORTER: Do you swear or affirm
the testimony you will give in this cause will be the
truth, the whole truth, and nothing but the truth?

MR. DAVIDSON: I do.

THE REPORTER: Your witness is sworn.

MR. MURDOCK: Thank you.

Whereupon,

JOHN DAVIDSON,
having been first duly sworn, was called as a witness
by the Complainant and testified upon his oath as

follows:
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DIRECT EXAMINATION

BY MR. MURDOCK:

Q. Good morning, Mr. Davidson.

A. Good morning.

Q. Could you state your name for the record.

A. John Preston Davidson, the II.

Q. And where are you employed?

A. The United States Army Corps of Engineers.
Q. And how long have you been with the Corps?
A. For 22 years.

Q. What do your job duties entail?

A. I am a technical expert and team lead for

the compliance section, which means I assign work,
review work. And our work is involved with
investigating alleged unauthorized activities,
inspecting departmental permits for compliance and
determining jurisdiction for wetlands and other
waters of the United States.

Q. And for how much of your time with the Corps
have you worked with wetlands?

A. Approximately 18-and-a-half years.

Q. And for how long have you analyzed wetlands
in east Texas?

A. For the whole time, 18-and-a-half years.

Q. Okay. Do you have any relevant education or
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degrees to help you fulfill your job duties?

A, Yes. I have a bachelors of science in
marine biology from Texas A&M in Galveston and also
training through the Corps of Engineers.

Q. And are you a professional wetland

scientist?

A. Yes.
Q. What does that mean?
A. That's a group from the Society of Wetland

Scientist where you apply for a certification for a
professional wetland scientist, which includes
submitting your transcripts from college courses,
your work experience and any teachings or classes
you've taken outside of college for wetland training.
Q. All right. So what brought you to Mr.

Stevenson and Parkwood Land Company's property in
200972

JUDICIAL OFFICER RANKIN: Are you
tendering Mr. Davidson as an expert, Mr. Murdock?

MR. MURDOCK: Yes, Your Honor.

JUDICIAL OFFICER RANKIN: Well, why
don't we give Mr. Kibler a chance to ask a few
questions first.

VOIR DIRE EXAMINATION

BY MR. KIBLER:
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Q. Mr. Davidson, I'm Chuck Kibler. I represent
Mr. Stevenson and Parkwood Land Company.

A. Yes, sir.

Q. You say you have a bachelor of science in
marine biology?

A. Yes, sir.

Q. Does a bachelor of science in marine biology
include a curriculum of some sort regarding varieties
of trees and botany or anything like that?

A. Botany, yes. We had a coastal plants

ecology class.

Q. So how many classes did you take in that?
A. One.
Q. One? Okay. And from that class and from

that training, would you be able to tell me a
particular species of trees by looking at it?

A. Not from the college training but from my
other training and work experience, yes.

Q. Well, please explain to the Court then how
your other training or what that other training was
that allowed you to be able to identify a particular
species of tree?

A. Well, the marine biology degree, we did not
study trees.

Q. Okay. Maybe I wasn't clear. You said that
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there was other training that you had taken. And I'm
assuming this protective wetland scientist --

A. Oh, vyes.

Q. -- or training with the Corps of some type,
that there was some other training that allowed you
to be able to identify a particular species of tree.

Can you tell us about that training?

A. Yes. I went to wetland training, Regulatory

4, which is wetland identification and delineation.

And in those courses, we identified trees.

Q. Okay. What kind of trees?
A. I don't recall.
Q. Did you study just the trees that you would

find in a wetland environment or did you study trees
in general?

A. You studied trees in general because until
you take a sample and get the three criteria of the
wetland, you don't know if you're in the wetland or
not. So you have to identify the vegetation in and
outside a wetland.

Q. Are you able to identify a tree from an

aerial picture and tell me what kind of tree that is?

A. Sometimes, yes.
Q. How so?
A, By the signatures on the aerial photo, the

ANN THORNTON BERRY REPORTING
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shading and the topography. Sometimes you can
identify tree species that way.

Q. Okay.

A. And aerial photos these days are getting so
good with the pixels that you can see a lot clearer.
Q. Okay. Tell me what you know about Bald

Tupelo Cypress trees.

A. Well, there are two different species. One
is a Bald Cypress and it is a -- both of them grow in
wetland swamps.

The other one is a gum tree and what
they do, Bald Cypress is identified by -- it has the
knees that come up out of the water to help it
exchange air and stabilize the tree from falling
over. It's very distinguishable.

It also has leaves similar to pine
leaves and they're deciduous, which means they fall
off every year and the bark is distinct on those.

The Tupelo trees, they are tall skinny
trees with a grayer bark and they come down at the
base and they have a round base, which also helps
them stabilize in the wet conditions. And it's also
suspected that helps with some oxygen exchange.

0. And I really didn't want you to go that

deep, but that's fine. I appreciate your candor.

ANN THORNTON BERRY REPORTING
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From an aerial photography perspective,
you said that one of these cypress trees looks very
much like a pine tree?

A. Not from an aerial photography but from
looking at it, yes.

Q. Can you tell the difference between a pine
tree and a cypress tree from an aerial photography --
from an aerial photograph?

A, Certainly in the wintertime because the pine
trees don't lose their leaves.

Q. How about in the summertime?

A. Summertime, it may be more difficult.

MR. KIBLER: 1I'll pass the witness.

JUDICIAL OFFICER RANKIN: I'll accept
him as an expert. Proceed, Mr. Murdock.

DIRECT EXAMINATION
BY MR. MURDOCK: [Resumed. ]

Q. Okay. Moving on. What brought you to Mr.
Stevenson and Parkwood Land Company's property in
September 20097

A. We received a complaint. It was a letter
written by an individual, anonymously, that there was
dumping going on on the properties and that brought
us to the property.

Q. And did you react any differently to the

ANN THORNTON BERRY REPORTING
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15

citizen complaint from how you normally would?

A. No. We investigate 95 to 99 percent of
complaints.

Q. Was this your first interaction with Mr.
Stevenson?

A. No, sir. I've been interacting with Mr.
Stevenson for 15 to 20 years in various projects.

MR. MURDOCK: At this time, Your Honor,

we want to introduce what's been marked previously as

Complainant's Exhibit 45.

JUDICIAL OFFICER RANKIN: Which is?

MR. MURDOCK: It's a summary of the
regulatory files involving Mr. Henry (Sonny)
Stevenson, Jr. compiled by Mr. Davidson.

JUDICIAL OFFICER RANKIN: I think you
need to lay a bit more predicate before I'm going to
admit it. Who prepared it and by what methodology?

MR. MURDOCK: Do you want me to say it
or ask the witness?

JUDICIAL OFFICER RANKIN: I would ask
the witness were I you.

MR. MURDOCK: All right.

BY MR. MURDOCK:
Q. Mr. Davidson, did you create a document,

just a summary of the United States Army Corps of

ANN THORNTON BERRY REPORTING
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Engineers Regulatory files involving Mr. Henry
Stevenson?

A. Yes.

Q. And what did you look at in order to create
this document?

A. We did a record search of our database and
came up with a list of all the files that involved
Mr. Stevenson. And what I did was research either
through the files or on the database and created a
summary of all of those files.

Q. And do you have personal knowledge of the
information you placed on that summary?

A. Yes.

MR. MURDOCK: Your Honor, at this point,
I wish to introduce Complainant's Exhibit 45.

JUDICIAL OFFICER RANKIN: Ask him if
that's it, that he prepared that? Show him the
document, Mr. Murdock.

MR. MURDOCK: May I approach?

JUDICIAL OFFICER RANKIN: Yes.
BY MR. MURDOCK:

Q. Is this the relevant document that you
prepared and created?

A. Yes.

MR. MURDOCK: At this time, Your Honor,

ANN THORNTON BERRY REPORTING
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we wish to introduce Complainant's Exhibit 45.

MR. KIBLER: No objection.

JUDICIAL OFFICER RANKIN: Without
objection, it's admitted. Pass it over here and I'll
give it to the court reporter.

MR. MURDOCK: Do you want a separate
copy?

JUDICIAL OFFICER RANKIN: No. Proceed,
Mr. Murdock.

[Complainant's Exhibit No. 45 admitted

into evidence.]
BY MR. MURDOCK:

Q. So i1s this document, to the best of your
knowledge, a fair and accurate representation of Mr.
Stevenson's past dealings with the Corps of
Engineers?

A. Yes.

Q. And so how would you compare Mr. Stevenson's
level of knowledge and experience regarding the Corps
and Section 404 of the Clean Water Act in comparison
to the average person with whom you come into
contact?

A. Mr. Stevenson, through his numerous
interactions with the Corps, has a greater knowledge

than the average person of the Corps's regulatory

ANN THORNTON BERRY REPORTING
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program, both Section 404 of the Clean Water Act and
Section 10 of the Rivers and Harbors Act.

And just through conversations dealing
with this particular property, it appears that Mr.
Stevenson has researched regulations and guidance
concerning those Acts.

Q. All right. Now, Mr. Davidson, I want to go
back to your site visit, both -- well, going to the
2009 site wvisit, is that the only time you visited
the site?

A. No. I visited the site in September 2009
and July of 2010.

Q. Let's walk through briefly some of the fill
you found on-site starting with the southwesten
portion of the fill.

Basically, what areas of fill did you see?

We'll start with southwestern portion of the fill.

A. In both site visits?
Q. Yes, 1in both site visits?
A. As the tract is laid out, the south edge is

on the north side of I-10 and the Neches River is on
the west side of the track and it curves up around
the north.

The fill in the southwest corner is

right where there's an upland portion in the

ANN THORNTON BERRY REPORTING
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southwest corner and there's a large pile of concrete

debris -- some dump trucks at the time.
And we -- walking towards the north, you
could -- we GPS'd the backfill portion and laid it on

the delineation that we had verified in 2007 for Mr.
Stevenson and determined that he had filled
approximately .78 acres of the Cypress Tupelo Swamp.

And it appeared he had filled it by
pushing the concrete northward and it rolled over
into the marsh. That was the first area.

And then if you walked farther up the
west levee, walked forward to the north,
approximately a quarter of the way up, there is what
Mr. Stevenson calls a truck turnaround that is a .48-
acre fill that was out into the swamp.

And then if you continue walking north,
where the river cuts back to the east, there were
several small piles of f£fill material on the inside of
the levee. It was approximately .08 acre.

Q. All right. Did Mr. Stevenson or the
Parkwood Land Company receive authorization from the
Corps for the work you just walked through?

A. No.

Q. All right. What I'm looking at here, Mr.

Davidson, 1s a Nationwide Permit 3 Authorization

ANN THORNTON BERRY REPORTING
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obtained by Mr. Stevenson and Parkwood Land Company.
Were you familiar with or did you help

process that Nationwide Permit 3 Authorization?

A. I did not help process, but I am familiar
with it.
Q. So in doing your site visit, did you review

this plan by Mr. Stevenson?
A. Yes.
Q. All right.

MR. MURDOCK: Your Honor, I want to
introduce into evidence Exhibit 31, but it's pages 17
through 19, which is previously answered in the pre-
hearing exchange.

MR. KIBLER: Which number?

MR. MURDOCK: 31. It's Exhibit 31,
pages 17 through 19.

May I approach the witness?

JUDICIAL OFFICER RANKIN: Mr. Murdock,
you have ongoing permission to approach the witness
when you need them to authenticate a document.

MR. MURDOCK: Thank you, Your Honor.
BY MR. MURDOCK:

Q. Mr. Davidson, can you authenticate that is
both the sketch of the planned maintenance on the

existing levee and the authorization under Nationwide

ANN THORNTON BERRY REPORTING
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Permit 3 given to Mr. Stevenson and Parkwood Land
Company?

A. Yes. It appears to be the plans without the
authorization letter.

Q. And so comparing then, these plans to the
fill we just walked through, in what ways did the
fill you outlined vary from the fill proposed in this
plan?

A. Under the Nationwide Permit 3, the Corps of
Engineers authorized Mr. Stevenson and Parkwood Land
Company to maintain the levee.

And in the plans, it clearly shows that
all the fill material on the river side of the levee
and is to replace the levee as it originally was
constructed.

On the inside of the levee, there is no
fill material that's allowed in this permit. And the
only thing in there is a future borrow area, which

was to be used to obtain material to repair the

levee.

Q. Can you explain exactly what is a "borrow
area"?

A. A borrow area is just an area where you

would take material with a backhoe or some type of

mechanised equipment and take it, borrow the

ANN THORNTON BERRY REPORTING
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material, and get it -- put it on the levee. They
call it a borrow area but you're actually taking the
material.

Q. So what you're saying is his authorization,
under Nationwide Permit 3, only allowed him to place
fill on the river side of the levee, not the wetland
side of the levee; is that correct?

A. Correct.

Q. Okay. So going back to the fill you found
on the southwest portion of the site that you

outlined earlier --

A. Yes.

Q. -- approximately how much fill was placed
there?

A, Approximately -- it covered .78 acres.

Q. And was this fill related to the maintenance

of the levee?

A. No. This was not even close to the levee.
The levee runs north and south in that area and this
fill was running east/west on the uplands by the
Interstate Highway 10.

Q. And so was this outside fill then
contemplated or approved under this Nationwide Permit

37

ANN THORNTON BERRY REPORTING
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Q. Okay. Let's move up to what you called or

Mr. Stevenson called the truck turnaround.

A. Okay.
Q. I have a photograph here taken by Ms.
Shivers. This one is from July 2010, so your second

site visit.
Did you accompany Ms. Shivers on the
second site visit?
A. Yes.
Q. And were you with her when she took
photographs of the site?
A. Yes.
MR. MURDOCK: Your Honor, I want to
introduce into evidence Complainant's Exhibit 35,
page 22.

BY MR. MURDOCK:

Q. Can you describe what you see in this
photograph?
A. This is the area that Mr. Stevenson called

the truck turnaround on the inside of the levee,
approximately a quarter of the way north of -- from
Interstate 10.

Q. And approximately how much fill was placed
in this truck turnaround?

A. Approximately .48 acre.

ANN THORNTON BERRY REPORTING
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Q. And was the construction of this truck
turnaround authorized under Nationwide Permit 37
A. No.

Q. Why not?

A, Because it's not associated with the repair
of the levee. The Nationwide 3 was to repair the
levee. It did not authorize a truck turnaround.

In fact, if Mr. Stevenson needed an
access road or a truck turnaround, he may have been

able to obtain one through a Nationwide Permit 33 for

temporary access. But one was never requested nor
granted.
Q. But had the truck turnaround been associated

with the maintenance of the levee, could it have been
authorized under Nationwide Permit 37

A. It would have had to have gone through a
Pre-construction Notification, which would include
coordination with the resource agencies because it's
a Cypress Tupelo Swamp. And that's a Regional
Condition for the State of Texas for the Nationwide
permits.

Q. Well get a little more into that Cypress
Tupelo Swamp in just a minute, but sticking just
specifically to the truck turnaround, could this

qualify, in your experience, as a minor deviation
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from the plans which he gave you?

A, No. Minor deviations are mostly with
construction technigues, construction materials. But
constructing a .48 truck turnaround is not a minor
deviation. It's not for levee repair. That was what
was authorized was maintenance of the levee.

Q. But from time to time, Permittees must be

able to have some changes to their submitted plans,

right?

A. Sometimes minor deviations are allowed,
correct.

Q. So what's the difference here? What

possibly would have been allowed in a case like this
or what's an example?

A. Minor deviation might be expanding of the
levee from 15-feet wide to 17-feet wide. I mean,
something that's minor, the impacts are minor.

The .48 acres is not a minor impact as
witnessed by the -- the Nationwide permits are for
minor impacts and they don't allow a .48 acre impact.

Q. All right. Under Nationwide Permit Regional
Condition for the State of Texas 2B, all Cypress
Tupelo Swamps require Pre-construction Notification,
correct.

A. Correct.
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Q. So the wetlands on the site, does that

qualify as a Bald Cypress-Tupelo Swamp?

A. Yes.
Q. Why?
A. The dominant tree species are Bald Cypress

and Tupelo.

Q. And how do you know that? What gives you
the ability to say that?

A. I identified the trees on-site.

MR. MURDOCK: All right, Your Honor, we
want to —--
BY MR. MURDOCK:

Q. Mr. Davidson, I'm looking at a photograph
here also taken by Ms. Kristen Shivers. However,
this one was taken in 2009.

And were you with Ms. Shivers during her
2009 site visit of this site?
A. Yes.
Q. Were you with her when she was taking the

relevant photographs of the site?

A. Yes.
MR. MURDOCK: Your Honor, at this point,
I want to introduce Complainant's 35. This is on
page 12.

BY MR. MURDOCK:
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Q. Mr. Davidson, what does this photograph
depict?
A. The top photograph depicts -- both

photographs depict the west levee, and the interior
levee is on the left-hand side in the photo.

On the right-hand side is the river and
in the background, you can see the I-10 bridge across
the Neches River.

Q. So looking at the trees here, what enables
you to identify them as Bald Cypress or Tupelo?

A. The trees in the foreground here are Tupelo.
They have the gray trunk that's skinny and then it
comes down to a enlarged based. And then in the
background, you can see the Cypress still have the
leaves on it. 1It's September, but you can see the
crown is distinct for the Cypress.

Q. And are Bald Cypress trees and Tupelo trees
or are Bald Cypress-Tupelo Swamps common in your
Corps district?

A. Not common. They were more common than they
are today. Around the turn of the century or before,
a lot of cypress trees were harvested for home
construction and it made a big impact on the stands.

0. Does this site, does it represent your first

time identifying this type of tree?
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A.
Tupelo
-- Mr.
before

Q.

No, no. I've been to 15 to 20 Cypress-
Swamps for projects ranging from pipelines to
Stevenson had another one in a Cypress swamp
this.

You began to touch on it, but why are Bald

Cypress-Tupelo Swamps given any special protection?

A.

It's a unique habitat. They're very slow

growing habitats. They provide -- they're flooded

for a majority of the year and they provide good

habitat for the aquatic animals.

They also provide part-time habitat for

vertebrates but most of them can't live in there

full-time because of flooding. But they are slow

growing and they were impacted for the timber

industry previously.

Q.

Was there any other vegetation on-site,

which was indicative or typical for a Bald Cypress-

Tupelo
A.

site.

plants.

Q.

Swamp ?
Yeah. There was -- there were cattails on

I can't remember a lot of the herbaceous

And how confident are you of the

identification of these trees and vegetation?

A.

Q.

A hundred percent.

All right. To take a step back, what does
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it matter that this is a Bald Cypress-Tupelo Swamp Or
more specifically to the point, what does it matter
that Mr. Stevenson and Parkwood Land Company did not
receive Pre-construction Notification?

A, Well, if they didn't receive Pre-
construction Notification, then they didn't receive
authorization to discharge fill material into the
Cypress-Tupelo Swamp. The only thing they received
authorization for was to maintain the levee itself as
is indicated by the project plans.

Q. So in your opinion, pre-construction
application would have been required in this case?

A. Yes.

Q. But Mr. Stevenson and Parkwood Land Company
did, as we demonstrated, alert you of their plans to
maintain the levee. Why was that insufficient?

A. In their plans, they did not plan or propose
to fill any Tupelo-Cypress Swamp. What they
proposed, as is indicated on the plans, is they
proposed to maintain the levee, the levee itself.
There was no fill on the inside of the levee. All
the fill was on the outside of the levee, the river
side.

Q. All right. So how did this case end up with

the Environmental Protection Agency?
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A. We have a Memorandum of Agreement between
the U.S. EPA and the Army Corps of Engineers. And
under that Memorandum of Agreement, if a violator is
a repeat violator or a flagrant violator, then it is
referred to the EPA for resolution. And Mr.

Stevenson fit both repeat and flagrant violator.

Q. What makes him a flagrant violator?
A. A flagrant violator is when you have
previous knowledge of the laws and regulations. And

Mr. Stevenson, through his issued permits, issued
after-the-fact permits, unauthorized activities and
numerous jurisdictional determinations, is familiar
with Section 404 of the Clean Water Act and Section
10 of the Rivers and Harbors Act.

MR. MURDOCK: Thank you. No further
questions.

CROSS-EXAMINATION

BY MR. KIBLER:

Q. Mr. Davidson, where do I start? Let's start

MR. KIBLER: By the way, Your Honor, and
I'm not going to be a stickler here. The materials
that have been offered as exhibits here, photographs,
I'm not going to have any objection to them. I'm

going to go ahead and let them --
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JUDICIAL OFFICER RANKIN: Okay.

MR. KIBLER: I'm not going to let them
pass as —-

JUDICIAL OFFICER RANKIN: Perhaps we
should back up and let Mr. Murdock offer them.

MR. KIBLER: Well, I tell you what --
BY MR. KIBLER:

Q. Mr. Davidson, those pictures that you have in

front of you, are they a fair and accurate depiction
of what the site looked like at the date you appeared

on-site?

A. Yes.

Q. What else did you have there?

A. The Permit drawing.

Q. Okay. We're going to talk about the permit

here in a second.

A. Okay.

Q. So I'll supplement the permit with the
remainder of the pages that weren't provided.

But let's start first, Mr. Davidson,
with Nationwide Permit Regional Condition for the
State of Texas.

You referred to that earlier, correct?

A. Yes.

Q. And you weren't in here when Mr. Murdock
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said one of the things he wanted -- one of the three
things they wanted to prove today was 2B -- I think
it's 1B actually, but 2B. The Complainants' were
going to prove that it was Bald-Tupelo Swamp and
that's a -- tell me, what does this all mean?

Explain it to me like I'm a two-year-old
here. Tell me what's the significance of whether it
is or it isn't a Bald-Tupelo Cypress Swamp?

A. Well, in the Regional Conditions, there's
two types of wetlands that require a Pre-construction
Notification and it lists the Nationwide Permits.

And if you're applying for one and you hit
one of those two wetlands, one of the wetlands is a
pitcher plant bog and the other type of wetland is a
Cypress-Tupelo Swamp.

And both of those are rare habitats or
unique habitats, valuable habitats that the resource
agencies and the Corps of Engineers want to know and
have an extra say before they authorize impacts on
these areas.

Q. Okay. Let me show you what I've been
provided, and it's marked as Complainant's Exhibit
No. 42.

Is Section 1B there what we're talking

about here in that document?
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A. Yes, sir.

Q. Is that a fair copy of what the Nationwide
Permit Regional Conditions for the State of Texas 1is
as of March 20027

A. It appears to be.

MR. KIBLER: Your Honor, I'd ask that
that be Respondent's Exhibit 1.

MR. MURDOCK: Can you repeat that?

MR. KIBLER: I'm asking that the Court
admit your Complainant's Exhibit No. 40.

MR. MURDOCK: No objection.
BY MR. KIBLER:

Q. You hang onto that, Mr. Davidson. 1B, read

the first line for me.

A. 1B?
Q. Yes, sir.
A. "Bald Cypress—-Tupelo Swamps: While

comprised predominately of --

Q. Okay. Stop right there. "Predominately."
Can you provide the Court today a tree count of the
number of Bald-Tupelo Cypress trees that are located

on Mr. Stevenson's 77 acres plot?

A. No, sir.
Q. How many of them are there?
A. I don't know the number but the predominates
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are -- there's Bald Cypress and Tupelo. Those are
the dominant tree species there.
Q. So if there's two there, is that enough to

make it predominate?

A. Two out of how many?

Q. Of how many trees are there.

A. Predominate? Two, possibly not.

Q. Okay. How many would it have to be to meet

the "predominance" factor?

A. It's not specified here.
Q. It's not specified? So what we've got here
is a pretty -- we've got a rule, but it's really kind

of vague; would you agree to that?

A. No. I would think if you have an area where
your dominance is Bald Cypress and Tupelo then you're
going to fit predominately Bald Cypress and Tupelo
Swamp .

Q. So 1if you don't have a tree count of how
many Cypress trees --

A. No, sir.

Q. -—- are on Mr. Stevenson's property, can you

tell me how many other variety of trees are out

there?
A. No, sir.
Q. Did you see other varieties of trees out
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there?

A. On the levee or in the swamp?

Q. Both?

A. I believe on the levee, there were maybe
some Chinese Tallow. There may have been a couple in

the swamp, but I don't recall.
Q. Were there any regular old pine trees like
we see in southeast Texas that we cut down every day

and take to pulp mills or lumber factories?

A. I don't recall.
Q. Take a look at that picture that Mr. Murdock
showed you. Do you see any other varieties of trees

in that photo?

A. I see predominately Cypress and Tupelo.

Q. That wasn't my question. My gquestion is:
Do you see any other varieties of trees in that
photograph?

A. I can't identify any other variety of trees
in the top photograph, which is one that we were
looking at.

Q. Well, we talked earlier, when we were
talking about your background, are you able to
identify other trees that are not related to swamp
varieties?

A. Yes.
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Q. Okay. But you're looking at that photo and

you can't see any other variety of tree?

A. No, sir.

Q. You've testified that Mr. Stevenson has
greater than normal -- "greater than normal" is what
I think I wrote down. Greater than normal amount of

information than Joe Schedlap on the street; is that

right?
A. Yes, sir.
Q. Okay.
A. He's been dealing with us for 20 years.
Q. Okay. And do you know if Mr. Stevenson can

identify a cypress tree from a pine tree?

A. He's pointed one out to me before so, yes.

Q. So he knows what a cypress tree looks like?
A. Appears to, yes.

Q. Does he know what you know, that there's a

specific regulation for the State of Texas regarding

Bald-Tupelo Cypress trees? Does he know that?

A. I don't know.

Q. Did you ever tell him that?

A. Not that I recall.

Q. Did anyone at the Corp ever put him on
notice and say, hey, Sonny -- I'm going to use his

normal name, what everybody would call him, hey,
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Sonny, you might have a problem here because you've
got a —-- you may meet this specific condition that's
outlined in this document that you have in front of
you.

Did anybody ever do that, to your
knowledge?

A. I don't believe there was a need to because
he was applying to repair the levee and the levee has
no Bald Cypress or Tupelo trees on it.

Q. Okay. Well, let's go there then.

MR. KIBLER: Your Honor, I can't
remember. Did my exhibit get admitted or not?

JUDICIAL OFFICER RANKIN: No. You were
asking to wait until you finished.

MR. KIBLER: Well, I ask that it be
admitted now.

MR. MURDOCK: No objection.

JUDICIAL OFFICER RANKIN: Okay. Tell me
Melody what the number is.

MR. KIBLER: Respondent's 1.

[Respondent's Exhibit No. 1 admitted

into evidence.]

JUDICIAL OFFICER RANKIN: Okay. While
we're at it, unless you plan to cross in addition on

Mr. Murdock's exhibits, why don't we get them in at
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the same time.

MR. KIBLER: Go ahead. That's fine.

JUDICIAL OFFICER RANKIN: And you'll
have to tell Melody again, Mr. Murdock, what the
numbers are.

THE REPORTER: I have them. I have 45
admitted. I don't have 31 and 35.

MR. MURDOCK: Your Honor, at this time,
I move to admit these Exhibits into evidence.

MR. KIBLER: No objection, Your Honor.

JUDICIAL OFFICER RANKIN: Do you know
what numbers they are?

MR. MURDOCK: Your Honor, at this time,
I move to insert as evidence, Complainant's 31, 35A
and 35B.

JUDICIAL OFFICER RANKIN: Okay. They
are admitted.

[Complainant's Exhibit No. 31 admitted

into evidence.]

[Complainant's Exhibit Nos. 35A and 35B

admitted into evidence.]
BY MR. KIBLER:

Q. Okay. Mr. Davidson, now we've got the

paperwork straight. As they say, nothing is ever

finished until the paperwork is finished.
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I'm going to show you another document
that I believe -- hang on a second. I need
Complainant's 31.

This you identified as part of the

permit, correct?

A. The plans.

Q. The plans? Okay. Let me show you this
document. Have you ever seen that document before?

A. Yes, sir.

Q. What is that document?

A. This is the authorization letter for the

Nationwide Permit 3.
Q. Is that the front part of what' been shown
to you as Complainant's No. 317
A. Yes, sir.
0. I didn't bring but one copy of that thing.
I forgot about it. Let me --
JUDICIAL OFFICER RANKIN: I think maybe
Mr. Jaynes can make a copy. You can get it admitted
and we'll get a stamp on it and he can run it through
a Xerox machine.
MR. KIBLER: Well, Your Honor, based on
his testimony, this is a document that's the other
half of Complainant's No. 31.

I move that that be entered as
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Respondent's No. 2.

MR. MURDOCK: No objection.

JUDICIAL OFFICER RANKIN: It's admitted.
I think it's already in the record. 1I'll point out
to you that your pre-hearing exchanges, other than
the most recent one, but your initial pre-hearing
exchanges that were relied upon and Mr. Murdock's two
motions which are related to determination are
already a part of the record in this matter.

MR. KIBLER: I would think so, Your
Honor.

JUDICIAL OFFICER RANKIN: One reason why
I need such a big damn briefcase.

MR. KIBLER: Your Honor, can we take a
brief recess and let Mr. Jaynes make a copy of this?

JUDICIAL OFFICER RANKIN: I've no
objection at all to that. Let's do it.

[Brief recess was taken.]

JUDICIAL OFFICER RANKIN: Let's proceed.
BY MR. KIBLER:

Q. Mr. Davidson, I'm going to hand you back
that document we've had copied now. I'm not sure if
we got what I had asked so I'm going to ask it real
quick.

What is that document?
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A. This is the Nationwide Permit 3
authorization for the levee maintenance.

Q. Is that the first half of what has been
submitted as Complainant's No. 317

A. Yes.

MR. KIBLER: Your Honor, I offer that to
be Respondent's 2.

MR. MURDOCK: No objection.

JUDICIAL OFFICER RANKIN: It's admitted.

[Respondent's Exhibit No. 2 admitted

into evidence.]
BY MR. KIBLER:

Q. Now, we've got that formality out of the
way, I'll have to see 1if we can talk about this
document.

Now, you described this document but let
me take -- this is the document that Sonny Stevenson
would have received and Parkwood Land Company would
have received saying you get to fix your levee; 1is
that true?

A. Yes.

Q. Now, in the first paragraph of that letter,
there's a sentence about three quarters of the way in
that starts with "Since..." Do you see that?

A. Yes, sir.
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Q. Can you read that for us?

A. "Since the levee was built prior to the
inception of Section 404 of the Clean Water Act and
Section 10 of the Rivers and Harbors Act of 1899 plus
the fact jurisdictional activities that have occurred
prior to July 19, 1977 are authorized, grandfathered,
by the Nationwide Permit, the levee 1is considered to
be previously authorized and can be repaired pursuant
to Nationwide Permit 3."

Q. Okay. Long sentence, lots of commas, lots
of because and therefores. Can you explain that to
us, what that sentence means?

A. Yes. In the 1986 regulations, 33 CFR
323.330 and part 330, it had a statement that if you
had structures constructed prior to 1968 or a fill
discharge prior to 1974, then it was grandfathered,
meaning it didn't need additional authorization.

The original structure or fill was
authorized. And then since it was -- one of the
requirements of Nationwide Permit 3 is it's
maintenance. So whatever you're maintaining must
have been previously authorized.

And all that's saying is that since it
was previously authorized by that condition in the

1986 regulations, then you can repair it under
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Nationwide Permit 3 and we consider it previously
authorized.
Q. Okay. So in layman's terms, if it was there

before, so therefore, you can fix it?

A. Correct.
Q. Is that pretty much what that says?
A. Correct. If it was previously authorized,

you may maintain it under Nationwide Permit 3.

Q. Okay. So it was the Corps's intention to
inform Mr. Stevenson that his levee was
grandfathered?

A, Meaning it was built prior to 1968 or the

fill was prior to 1974. Yes, it was grandfathered.

Q. But just the levee is what you're saying?
A. Correct.
0. Okay. 1Is it possible that a layman, like

Mr. Stevenson, could believe that when you say
"grandfathered," that applies more than to the levee?
A. If you read the sentence, it states "levee."
Q. The next sentence, can you read that to us,
that second paragraph?
A. "Nationwide Permit 3 authorizes the repair
of a previously-authorized currently-serviceable
structure or fill provided the structure or fill is

not put to a different use than that for which it was
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originally constructed."

Q. That second sentence is the one I'm really
interested in.

A. "Minor deviations due to changes in
construction techniques, materials or the like are
authorized."

Q. What does that mean? What does that last
sentence mean?

A. It means if you have a minor deviation in
construction, say the levee wasn't originally soil
and you're going to put it back with concrete rip-rap
or if you have a construction technique that's new
and wasn't used previously, then you would be able to
use that.

Q. Are you supposed to interpret that from that
letter? Well, let me ask you this.

Were you ever on-site prior to
investigating an infraction?

A. I don't recall. I may have been because we
verified a delineation on that site but I don't
recall if I was or not.

Q. Okay. You discussed an infraction, which
you said was .78 acres of fill on the southwest
corner of the levee previously, right?

A. Yes, sir.
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Q. Let's talk about that spot.
Are you able to provide any testimony in
court today about how wide that levee was prior to

your investigation of Mr. Stevenson's alleged

violation?

A. Well, there is no levee there.

Q. You said it was upland also?

A. Yes.

Q. What does that mean?

A. It means it doesn't meet the three criteria

of a wetland which is dominance of hydrophytic
vegetation; wetland hydrology; and hydric soils.

Q. And you say there's no levee there?

A. No. It's a pile of concrete, rip-rap, a lot

of stuff that's been dumped there.

0. At the time of your visit?
A. Yes. Yes, sir.
0. Because I'1l1l submit to you that it looks a

little different than the last time you were there.
We'll get to that with later witnesses. Okay.

So we can describe this and have a
visual picture of this, when you drive onto the site,
right --

A. Uh-huh.

Q. -- and you go up to what looks to be like a
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ramp, kind of, that leads to the levee, correct?

A. Yes.

Q. So you're saying that that ramp-up is not a
levee?

A. Yes. Correct. It is not a levee.

Q. It's not a levee? So as you drive up on

there, in the southwest corner, as you look to your

left, what's over there?

A. I believe there's a building.

Q. Okay. Do you know who owns that building --

A. No.

Q. -- and the associated property?

A. No.

Q. Do you know where the property line is?

A. No.

Q. When you look to your right, what do you
see?

A. At the time of my site visit, there was a
huge pile of concrete, rip-rap, gravel. And, I

believe, there was such trucks over to the right.

Q. Okay. And this .78 acres -- I have to keep
looking back because my memory is not good. This .78
acres, can you describe the dimensions of it?

A. What I did, I took a GPS backpack unit. I

walked as close as I could to the edge, all the way
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around the levee, until it was so steep that I
couldn't walk anymore.

And then what Ms. Shivers did is lay
that GPS line down on an aerial photo where we
already had -- the aerial photo is a background. And
when we laid it down on that with the delineation
line that we had verified with Mr. Stevenson in 2007,
that's how we calculated the .78 acre on the GIS
program. But I don't know the dimensions.

Q. Okay. Not exactly what I asked but okay.
We'll work with it.
You can't tell us how wide it is? The

alleged infraction, you can't tell me how wide that

fill is?
A. No, not off the top of my head.
Q. You can't tell me how long it 1is?
A. No, sir.
Q. Is it safe -- can we agree that it's very

narrow and very long?

A. Yes, sir.
Q. But we don't know how wide?
A. I would have to look back at the exhibits.

But, no, sir.
Q. And having never been on the site prior to

the alleged infraction, could you provide this court
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and testimony today about the ability of that ramp
that you're not calling a levee -- I'1l1l just call it
the ramp, how about that? Can we agree to that?

A. Sure. Sure.

0. You have to drive up to it to get up on the
levee, right?

A. Sure. It may have been a levee in the past,
but it is huge now.

Q. Okay. And can you provide any testimony
today about what that ramp looked like prior to the

alleged infraction?

A. Not eyewitness, only through aerial
photographs.
Q. Well, from your aerial photographs, could

you tell me whether you could drive a dump truck up
it?

A. You're talking about the back side?

Q. I'm talking about the southwest corner when
you first come on the property --

A. Yes, you could --

Q. -- before any fill was introduced, could you
drive a dump truck up that?

A. Well, I'm confused about "before any fill
was introduced" because I think fill has been added

in that area for a long time. It may not have been
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in wetlands but it may have been on uplands. So I
guess I'm confused on --

Q. Well, all right. Before the alleged
violation? How about that? I'm trying to be as
specific as I can, and it's difficult I know because
we're talking about a piece of land and I don't even
have a picture.

What I'm asking you is: Before the
alleged violation, was that structure big enough,
wide enough, strong enough to handle a dump truck
full of dirt?

A. I don't recall.

Q. Is it big enough, wide enough and strong

enough to hold a trackhoe?

A. Currently?

Q. No. Before the infraction?

A. I don't recall.

Q. Before the infraction, was it big enough,

wide enough and strong enough to hold a bulldozer?
A. I don't know.

Q. When the permit was issued by the Corps of

Engineers, did you anticipate Mr. Stevenson utilizing

dump trucks, trackhoes and bulldozers to repair his
levee?

A. As far as I know. I didn't process the
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permit.
Q. Okay.
A. As far as I know. I don't know 1f he stated

what equipment he was going to use to repair the
levee.

Q. Okay. Did you guys think he was going to go
out there with a shovel and a wheelbarrow?

A, It's possible. That's one way. But, I
mean, that was not something that was evaluated on
the permit application as far as I know. Again, I

didn't evaluate the permit.

Q. I am going somewhere with this.

A. I agree.

Q. I'll get there eventually.

A. I agree.

Q. I'll get there eventually. The levee was
built a hundred years ago. Do you agree with that?

A. I don't know when. I've seen -- it may have
been built in 1931. I'm not sure.

Q. If I provided you documents that said that

it was built in the 19-teens, like World War I era,
would that surprise you?

A. Not especially.

Q. Okay. And since that would have been the

time that Henry Ford was just figuring out how to
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make the Model-T, would you agree that at the time it
was made, it was probably made with shovels and
wheelbarrows?

A. It's a possibility.

0. Okay. So when they built the original levee
a hundred years ago, not withstanding any erosion
that would have occurred over a hundred years, do you
think they would have, in 1917, do you think they
would have made a levee big enough, wide enough and
strong enough to handle a trackhoe, bulldozer or dump
truck?

A. They could have. It might not have been
their intention, but it's possible.

Q. Let's go back to the document.

"Minor deviations due to changes in
construction techniques, materials or the like are
authorized."

Do you think a minor deviation in
construction technigues would include utilization of
bulldozers, trackhoes and dump trucks over the way it
was probably constructed back in the 19-teens?

A. Yes.
Q. You think that would be a minor deviation in
construction technique?

A. Yes.
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Q. Okay. So by your own admission then, Mr.
Stevenson would be able to utilize those types of
equipment in the repair of his levee?

A. Yes.

0. Would the permit that's issued thereby
authorize him to make improvements to the levee so
it's big enough, wide enough and strong enough in
order to complete the levee repairs?

A. Could you repeat the guestion, please?

Q. Yeah. You've agreed with me that the
construction techniques utilizing mechanized
machinery to repair this -- you agree with me that
that's a minor deviation in changes in construction
techniques? You agree to that, right?

A. Yes.

Q. The permit also authorized him to strengthen
his levee wider to the point where he could utilize
those types of equipment?

A. Yes. I mean, it's already proposed to be 15
feet wide at the top on the crown so, yes, 15 feet
should be sufficient to supply those construction
equipment.

Q. When you build a levee, you're going to
build a pile of dirt. That's really what a levee 1is,

right?
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A. Or other material, yes.

Q. Pile of something?

A. Yes.

Q. And you're going to build it so it's 15 feet

at the top?

A. Yes, sir.

Q. How wide does that gotta be at the bottom?

A. It depends on what slope you have. Most of
the time -- the Corps of Engineers levees, I know we

use a 3-to-1 slope, but it also depends on the height
of the levee.
Q. So a 15-foot top of a levee could produce

what, 45-feet worth of width at the bottom at 3-to-17?

A. Yes.

Q. Okay.

A. And that's what the plans show, 45-feet at
the toe.

Q. We're going to look at that in a second.

So my question is: On the ramp in the
southwest corner, where this .78 acres of allegation
is located, alleged violation is located, if it's not
45-foot at the bottom and 15-foot at the top, is he
authorized under Nationwide 3 to make it so?

A. See that's where I'm confused because the

.78 acres 1s not associated with any levee. It's
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associated with a huge pile of material that's been
dumped there over time. And when you stand at the
bottom of that pile and you're looking up, it's gotta
be 20, 30-feet tall.

Q. At the time of your visit, was Mr. Stevenson
completed with his repair of the levee?

A. Appeared to be. But as I recall, he said he
was having trouble in some spots and he was going to
go back and police it, if you will, at times.

Q. Is it possible or did he relate to you on
your visit that day that that pile of material you
saw there was for utilization on other parts of

repair on the levee?

A. No, sir.

Q. He didn't say that?

A. No, sir. I don't recall if he did.
Q. If that pile of material is not there

anymore, based on other witnesses that came and
looked at the site after you did, would you doubt
that they were utilized for repairs in other areas?
Would you have any reason to doubt that?
A, He could haul the material anywhere. I
don't know what he was doing with the material.
Q. Okay.

A. To me, it looked just like a store vyard.
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He'd bring material in and I don't know if he would
ship it to other places, but it was a huge pile of
material.

Q. How much material would you estimate that
Mr. Stevenson would need to repair his levee?

A. I would have to pull out a pencil and paper
and calculate with dimensions.

Q. Would it be bigger or smaller than the pile
you saw at your visit?

A. I don't know. I don't know how many cubic
yvards. I could not estimate the number of cubic
yards in a pile of material.

Q. And I'm not trying to put you on the spot
here. I'm trying to get your opinion. Let me ask you
this.

Do you disagree that Mr. Stevenson could
have stored that material or staged that material
there to be used in other parts of the levee, in this
levee repair, under this permit that was issued to
him?

A. He could have been doing that.

Q. Now, let's go back real quickly to this
"it's not a levee or it is a levee."

When you stand on what we're calling the

ramp right now, okay, in that southwest corner where
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this .78 acres is --
A. Yes, sir.
Q. -- and I said if you look to your left and
you said there's a building down there.
It's a little ways away from the ramp,
correct?
A, I believe. 1It's been awhile since I've been

down there.

Q. It's at least a 100 feet?
A. I don't know.
Q. Would you say it's more or less than a 100

feet? 30 yards? 40 yards?

A. I don't know. I wasn't paying attention to
the building when we were going on the tract.

Q. If I submitted to you that as you look to
the left, on the ramp, there's a property line that

belongs to that building and that other property

owner. Would you disagree with that?
A. No, sir.
Q. So since that property belongs to somebody

else and if Mr. Stevenson needed to widen the ramp in
order to handle the machinery that we discussed just
a few minutes ago, he's going to put that on the

right-hand side as you go up the ramp rather than on

the left-hand side and encroach on his neighbor.
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Would you agree with that? Would that
be a smart decision?
A. Yes.
Q. When you look to your left, where that other
property is, is that level with where you are or

downhill from where you are?

A. From what I recall, it was slightly
downhill.
Q. And when you look to the right, past the

area where the violation was alleged to have
occurred, is that uphill or downhill?

A. Well, past the alleged .78 acres is all
Cypress Tupelo Swamp, so that would be down.

Q. Okay. So when we stand on the ramp, we're
looking downhill to our left and downhill to our
right, true?

A. Well, when you're on the ramp, you look
uphill until you get past the material and then it
goes steep slope down to the swamp.

Q. And it's downhill to the left, too?

A. Slightly, yes.

Q. So my question is: If a levee is a pile of
dirt or other materials designed to keep natural
water out, why is that ramp not a part of the levee?

A. Well, the levee generally has a trapezoidal
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shape and you can have a pile of material that's a
mound and it's going to go down on both sides but
that's not a levee. I mean, it depends on the
purpose that it was constructed and the shape.

And the reason I say it doesn't appear
to be a levee there because there's no river or
anything that is between the swamp and river or
anything.

Q. Okay. So, in your opinion, in order for it
to qualify for a levee, there needs to be water right

there, adjacent, touching the side of the levee?

A. No, sir.
Q. So how far away does the water need to be?
A. There doesn't have to be water. What I was

saying is on the north/south levee where he's been
repairing, there's a river on the side. And it's
plain. You can see the levee easy. You can see the
shape, everything.

When you come out the southwest corner,
you don't see -- you see a big pile of stuff. You
don't see a levee. You don't see a levee shape. You
don't see anything like that.

And as I said earlier, there may have
been a levee a long time ago. But if there was, I

mean, there's been so much material dumped on it now,
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it's unrecognizable.

Q. Let's look at the other part, what is marked
as Complainant's 31. I'll just kind of peer over
your shoulder if the Court will let me do this.

This is showing a cross section of
"Inset A," right?
A. Yes, sir.

Q. This one is showing a cross section on

"Inset B," correct?

A. Yes, sir.

Q. And both on these -- and I'm going to call
them "inboard and outboard." Tell me if I'm using
the wrong terminology. I'm not that smart a guy.

I'm going to use the term "outboard" to
mean the side facing the river, and I'm going to use
"inboard" to talk about the part on the inside of

where you're saying there's a cypress swamp.

A. Okay.

Q. Fair enough?

A. Yes, sir.

Q. On both of those, does there show a
dimension of -- what is the dimension on the inside

of the levee at that point, I guess, is what I need
to ask?

A. Well, I'm -- well, the dimension on the

ANN THORNTON BERRY REPORTING
1-877-517-9367




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

60

Henry Stevenson Hearing 11/14/12

drawing?

Q. On the drawing, yes?

A, Okay. The dimensions on the drawing is the
levee crown is 15 feet. The slope on the inside or
inboard, according to your language, 1is 15 feet. And

after that, there is a two-to-five-foot shelf that

appears.
Q. Two-and-a-half foot shelf?
A. Two-to-five foot.
Q. Two-to-five-foot shelf? And that is both

for Inset A and Inset B, correct?
A. Yes, sir.
Q. I'm going to show you something else.
Have you ever seen that document, that
report?
A, I believe it was submitted for the

Nationwide Permit 3 but I can't confirm.

0. My question was: Have you ever seen it
before?
A. I've seen at least some exhibits from it. I

don't recall if I have or not.

Q. You said it appears to be the application on
behalf of Parkwood Land Company for a Nationwide 3
permit?

A. Yes, sir.
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Q. Do you agree with that?
A. Yes, sir.
Q. Okay. Without you having ever seen that

before, it's kind of hard for me to get it in. But
let me direct your attention to something in here.

Can you read the first sentence of --
and this is going to be page 4 of 5 in the Project
Description?

A, Sure. "Reconstruction of the levee will
take place similar to how historical data depicts
that the original levee was constructed."

Q. Okay. Keep on going.

A. "The Permittee proposes to locate the new
levee approximately 10 feet behind the new Ordinary
Highwater Mark by pulling the remaining portions of
the existing levee back away from the shoreline."

Q. Okay. So is the proposal different than the

permit that was issued?

A. Appears to be, yes.
Q. Why?
A. Because as in the permit you had me read,

the proposal stated they were going to move the levee
10 feet back. But if you look at the proposed
drawings, the levee is still in its place and the

filling waterward or riverward from the existing
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remaining portion of the levee.

And I don't see any previous levee on
the drawing that says it was moved 10 feet this way
or that way.

Q. Let's go back to that southwest corner. I
can't turn it loose. I'm like a dog with a an old
bone, I can't let it go.

The area that was filled in, that .78
acres, was it flagged?

A. How flagged?

Q. Somebody went on the ground and put flags
down and said this is where that fill goes? Did
anybody do that?

A. I'm confused by your question. Are you
asking me was the fill that has been discharged in
there now flagged, that line, or was the original
line flagged?

Q. My question is -- I think I already asked
you could tell me where the original line was. I
think you told me, "no." 1Is that true?

A. The original line of --

Q. Yes, sir. The original line before the
alleged violation of f£ill? Are you able to testify
today and tell us where that line was?

A. Well, we verified a deviation for Mr.
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Stevenson in 2007 where that line was GPS'd and we

have that information, yes.

Q. Okay.
A. But on the ground?
Q. Yes. Somebody come in on the ground and say

"this is where this is"?
A. Yes. We had a project manager verify the

delineation.

Q. Okay. Who did that work?

A. Mr. Dwayne Johnson.

Q. Is Mr. Johnson still with the Corps?
A. Yes, sir.

Q. To your knowledge, has Mr. Johnson's

delineation of where the original line was, has that
been submitted as evidence here, to your knowledge?

A, I believe so. And it's --

Q. If you put yourself in my shoes for a second
and say, okay, you're going to tell me I filled in
.78 acres, right?

You ought to be able to tell me where
the original line was, where the new line is and tell
me the width, length and breadth of my violation;
wouldn't you think?

A. Yes, sir.

Q. Can you do that?
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A. And as I said before, Ms. Shivers took the
GPS line that I walked along that bottom while Mr.
Stevenson was there. She laid that over the
delineation line that we verified in 2007 for Mr.
Stevenson and that polygon on the GIS program is how
we calculated the .78 acre.

Now, we can go back to the program and
we can get dimensions, length and width. I mean,
it's not a square. I mean, it's not a rectangle but
it's similar, you know, a rectangle. Like you said,
it's skinny and long.

But, yes, we have an original line that
we verified in 2007. We also have the GPS where we
went in 2010. We overlaid those two lines and that's
the polygon that calculates the .78 acre.

Q. Do you have any thoughts as to why Mr.
Stevenson would have put the fill in that location?

A. No, sir.

Q. So you don't know whether he put that there
in order to handle the heavier machinery that we
talked about earlier or not?

A. I doubt it because there's no trucks driving
on that side. That's way away from where you drive
in, the ramp that you've been talking about.

You come in to the north, you veer a
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little bit to the west and then you get to where the
levee is and then you go to the north/northeast.

Q. Right.

A. And all that material, the new f£ill, the .78
acres, 1s quite a ways to the right when you're on
that driveway, 1if you will.

Q. Can you give us an estimate of how far
"quite a ways" 1is?

A. A couple hundred feet maybe.

Q. For the sake of argument, let's say that
that fill is added there to incorporate the use of
this machinery that we talked about earlier, okay.

Will you grant me that much for this
next question?

A. Okay.

0. Would that, if that was the purpose of it,
fall within the Nationwide Permit that says "Minor
deviations due to changes in construction techniques,
materials or the like are authorized."

If it was put there in order to handle
the machinery that we talked about earlier, would
that be authorized under Nationwide 37

A. The Nationwide 3 was not issued --
Nationwide 3 was issued for maintenance of the levee.

And, yes, you can use your dump trucks or whatever.
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That's not a restriction.

Nationwide 3, the purpose is not to
stabilize the levee for vehicle traffic. The only
purpose in Nationwide 3 is to maintain the levee back
to where -- I assume the purpose is to keep the water
out of the swamp. So authorizing or saying
Nationwide 3 authorized additional fill to support
the equipment, I would say "no."

Q. Okay. So the answer to my question is: If
it was placed to handle minor deviations due to
construction techniques, which you've already agreed
that the machinery is authorized, right? You've
already agreed to that.

So my question becomes, and I think your
answer is "no," that if it was put there to utilize
that mechanized equipment, then it is not covered
under Nationwide 3? Is that true or false? Is it
covered or not?

A. No, not —--

Q. If my levee is not wide enough and strong
enough to handle the trackhoe that I need to put up
there to put the dirt on the levee, can I widen that
under Nationwide No. 3 in order to accept that and
have that be as part of the minor deviation due to

construction techniques, materials or the 1like?
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A. It depends on how wide -- I mean, how wide
you're going to widen it. I mean, 1if you're going
out two feet, as I discussed earlier, that's a minor
deviation. If you're going out 50 feet, that is not
a minor deviation.

Q. Well, I tried to ask you earlier about the

width of that southwest part and you couldn't tell me

the width of it. You just said it was skinny and
long.

A. The unauthorized fill is, correct. But the
upland is huge there. I mean, it's tremendous there.

That's a large area.

That's the biggest upland he has on that
79-acre tract is right there in the southwest corner.
And it's because he's been putting material there for
years.

Q. So if you're going to fix a levee and you're
going to bring material in to fix that levee, do you
stage that material somewhere?

A. It depends on your method and your room. I
mean, certainly someone could come in and dump a load
of rocks, dirt, whatever. The dump truck leaves;
the bulldozer comes, pushes it, backs up.

You get another truck in there. You

back it up, you dump it. Bulldozer comes in and
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pushes it out a little farther and then you can work

your way down the levee. That's an acceptable
technique.
Q. Let's go to the -- let's go up a little bit

north an talk about the truck turn.

A. Okay.
Q. You walked that -- I'm leaving the ramp and
I'm coming -- I've turned back north, okay. The

Neches River is on my left?

A. Yes.
Q. What you're calling a swamp is on my right?
A. Yes.
Q. All right. And we go up and there's a truck

turnaround, right?

A. That's what Mr. Stevenson calls it.

Q. I think you said it was .48 acres?

A. Yes.

Q. How wide is the levee? As I'm leaving -- as

I make that turn north, from there to the truck

turnaround, how wide is that levee?

A. I don't recall.

Q. More or less than 12 foot?
A. I'd say more.

Q. How much more?

A. I don't know.
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Q. Could I drive two dump trucks down it at the

same time?

A. Probably not, no.

Q. Could I drive a trackhoe down it?

A. I would think so.

Q. But it would be close, wouldn't 1it?

A. I would think it could be driven down there.
Q. I've driven and operated a trackhoe,

contrary to what everybody in this room will probably
believe, I have operated a trackhoe in my life. I'm
going to tell you it's real close.
Now, if I mess up, backing my dump truck
down the levee to dump my load further up north, I'm
liable to end up in the Neches River, aren't I?
A, A possibility.
Q. In fact, I think -- and we're going to talk
about that in a few minutes.
You were actually called out to talk

about a buried dump truck at one point?

A. Yes.
Q. Is that true? Stuck?
A. In the river? I don't believe -- I don't

recall the exact allegation, but, yes, it was a dump
truck involved in the river.

Q. Under Nationwide No. 3, again, talking to
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this minor deviations due to the changes in
construction techniques, et cetera, you already said,
you know, 1it's acceptable to utilize that equipment.
If he puts in a temporary truck
turnaround so that he can safely get a backhoe, dump
trucks and the other things so he doesn't have to
back a dump truck all the way down that levee, and

we're talking, what, three-quarters of a mile in

places?

A. It's a long ways.

Q. So it's a long way to back a dump truck up,
right?

A. Yes.

Q. And if T mess up, I end up in the river,
right?

A. Could.

Q. If I put in a truck turnaround for safety

purposes on a temporary basis, is that covered under
Nationwide No. 37

A. No, sir.

Q. Why not?

A. Because the Nationwide Permit 3 is to
maintain the levee. If Mr. Stevenson needed a
temporary road or a temporary access to that, then

there's another Nationwide Permit for that,
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Nationwide Permit 33 that he could apply for and
obtain to get access to do his construction.

The truck turnaround is not part of the
maintenance levee.

Q. So when you came out and visited, was Mr.
Stevenson there when you came out and visited?

A. Yes.

Q. Did you tell him, you know, this truck
turnaround is not authorized but you can file for a
permit under Nationwide 33? Did you tell him that?

A. No, sir. Because if you have an
unauthorized activity, the first thing we try to get
you to do is restore the unauthorized activity and
then he could apply for a permit clean.

Otherwise, you have to go through an
after-the-fact permit -- an after-the-fact statement
of findings decision, terms of agreement, permit
application. It's a long process.

But, no, I didn't tell him he could
apply for a Nationwide 33. What we discussed was him
removing the violation and restoring the violation
and removing.

Q. But he was hit was a Stop Work Order before
he ever got a chance to remove it; is that true?

A. A Cease and Desist Order to not discharge
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any further fill material into it. It did not

prevent him from restoring the violation.

Q. Okay. Did anybody at the Corps explain that
to him?

A. No. And I don't believe he asked either.

Q. Let's talk about -- Mr. Davidson, excuse me
just a second. I have to find it. I had it out a
minute ago. Here it is. 1I've got to see what
exhibit it is so I can talk to it. Hang on just a
second.

It is Complainant's No. 45. Can you

pull that out for me?

A. Yes, sir.

Q. Now, you put this together, correct?

A. Yes, sir.

Q. You, personally?

A. Yes, sir.

Q. Went back and researched the files?

A. Yes, sir.

Q. So every activity that Mr. Stevenson would

have had, either as himself or as a member of any
kind of entity, any corporation, limited partnership,
et cetera, et cetera, et cetera, ends up on this
report you made, correct?

A. Yes, sir. Mr. Stevenson, ACR, LP and
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Parkwood Land Company.

Q. And those are the only three that show up in
this report?

A. I believe so.

Q. The very first one, let's look at that one.

"Request on 11 January 1991 to construct

an 80-acre sand pit and access road in Vidor, Texas.
Corps of Engineers notified by letter dated 10 April
'91 that the sand pit did not require a DA permit and
the access road was authorized under Nationwide
Permit 14 provided a culvert is installed."

Is that fair and accurate of what

happened?
A. Yes.
Q. So in '91, either Mr. Stevenson, Parkwood

Land or ACR, LP said, hey, I've got this piece of
property over here. Do I need a permit? And you
guys said, no, you're fine there as long as you put a
culvert there, correct?

A. Well, we said the sand pit does not require
a permit but the access required a Nationwide Permit
14 and it was authorized by 14 provided he put a
culvert in there to allow water flow.

Q. Okay. Is this the kind of action you like

to see at the Corps of Engineers?
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A. I don't know if we would like to see or not
to see any action. What we do is evaluate what's
requested of us.

Q. Well, if I'm a guy with a piece of land,
would you rather me go in there and just do what I
want to in a wetland or would you rather me come to
you and say, hey, I might have a problem here. Do I
need to do something?

A. We would rather -- if people are unsure, we
would rather they consult with the Corps.

Q. So on this first entry, would you consider
this to be something that would look favorably upon
Mr. Stevenson or look unfavorably?

A. Certainly. Favorably.

Q. Okay. The second one: "Request dated 3 May
'99 from Mr. Stevenson for a wetland delineation on a
33-acre tract..."

By "wetland delineation," he's asking

you to tell me what's wetland and what's not; is that

right?
A. Correct.
Q. So he asked you. And, in fact, you,

personally, delineated the wetland tract, right?
A. Yes.

Q. And it says that "Mr. Stevenson submitted a
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wetland delineation on 33..." Oh, I missed a part.
"...the wetlands were never surveyed by
Mr. Stevenson as redquested."

A. Correct.

Q. And so, therefore, since he didn't survey
it, the file was closed?

A. Correct.

Q. So would this be a favorable or an
unfavorable action as it reflects on Mr. Stevenson?

A. Favorable if he had provided the delineation
or the survey.

Q. Is it certainly every person's right to say,
gee, I thought I was going to do something with that
piece of land and it's not economically feasible for
me to do that and just allow the file to be closed?

A. Yes.

Q. Would this be a favorable or unfavorable
action as it reflects upon Mr. Stevenson?

A. Favorable.

Q. Okay. In fact, I don't want to spend the
Court's time to go through all of these. I'm going
to go through the ones that I think you're going to
tell me are unfavorable.

But out of these four pages of stuff,

are most of them favorable or unfavorable?
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A. I did not evaluate them that way or count
which ones were violations or

Q. Well, you put this thing together. You tell
me which one is the worst violation. You tell me
what's the worst thing Mr. Stevenson, ACR, LP or
Parkwood Land Company ever did in the eyes of the
Court?

I think I know where you're going, but

you tell me.

A. Give me a minute, please.
Q. How about Williams Construction?
A. Well, that's certainly -- I'm thinking of

that one. I don't know if there's one that tops that
one or not.

Q. I think your report says that Williams
Brothers Construction paid $20,000 and ACR, LP paid
520,000 in fines for infractions?

A. Yes, sir.

Q. Let me ask you a hypothetical question.

You've got a house, Mr. Davidson, that
you have no use for but you don't want to sell it,
you don't want to get rid of it. So you decide
you're going to lease it to me.

A. Okay.

Q. Okay. So I lease it from you. We sign a
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lease that says I'm going to pay you "x" amount of
dollars every month to have the right to utilize that
property. And I go in and I possess it, right.

But I'm not the nice guy that you
thought I was. I went into that house and I made a
meth amphetamine shop and I started cooking meth and
the DA got on me and they came in and they nailed me.
Should you go to jail? Should you be charged?

A. I'm not familiar with criminal law so I
don't know the stipulations, but I know --

Q. Well, you're a citizen, right? Tell me
whether you think that's fair or not?

A. You still possess the house but you're not
cooking the drugs, so I'd say, in my opinion, it
would not be fair.

Q. Okay. And the Williams Brothers
Construction infraction -- are you aware that ACR, LP
had a signed lease with Williams Brothers
Construction to lease that property for Williams
Brothers's use for whatever they were going to do
with it? I think they were going to put a Hot Dog
Plant in there or something.

Are you aware that ACR, LP had leased it
to Williams Brothers?

A. Yes.

ANN THORNTON BERRY REPORTING
1-877-517-9367




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

78
Henry Stevenson Hearing 11/14/12

Q. But still the Corps of Engineers held ACR,
LP responsible?

A. Yes. The Corps of Engineers holds the
property owner and the contractor or other affected
party responsible. In fact, in that aspect, Mr.
Stevenson was on a bulldozer at one time pushing dirt
around on that property.

Q. Okay. That's fine. My gquestion is -- my
question comes down to ACR, LP paid a $20,000 fine.

That's Sonny Stevenson, right?

A. Yes, sir.

Q. And do you know the ownership interest of
ACR, LP?

A. I believe there's four primary owners.

Q. Of which, Mr. Stevenson is one?

A. Correct.

Q. Do you know his percentage of ownership?

A. No, sir

Q. If I told you it was far less than being a

half interest, would you be surprised?

A. No.

0. So ACR, LP, not Sonny Stevenson, paid you
$20,000 because of the infraction of Williams
Brothers Construction?

A. ACR, yes.
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Q. If I told you the lease that was signed
between ACR, LP and Williams Brothers Construction
stated specifically that Williams Brothers
Construction, for whatever purpose they wanted to put
that land to, was required to get any governmental
permits that were required for them to do whatever
they needed to do on that property, would that

surprise you?

A. No.

Q. So why do you think ACR, LP paid $20,000 in
fines?

A. Because they were a responsible party for

the violation as a property owner.

Q. Has it ever been your experience, and you've
been with the Corps what, 21 years?

A. Twenty-two.

Q. Twenty-two years. Has it ever been your
experience that a violator will pay the fine or pay a
fine because it is far less expensive to pay the fine
than to hire legal representation to fight the Corps

of Engineers?

A. Yes.

Q. Does that happen more or not very often?
A. I don't know.

Q. Do you think ACR, LP paid the $20,000 fine
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because they felt responsible or do you think they
paid the $20,000 fine because the guys down in
Houston at Fulbright & Jaworski were going to charge
them a lot more than that to fight it?
A, I don't know why they paid the fine.
Q. Okay. Fair enough.
I looked through here, and from what I'm
going to call the Williams Brothers incident --
A. Yes, sir.
Q. -- there are several entries in here
regarding the Williams Brothers incident, correct?
You put a lot of time in writing it and
I put a lot of time in reading it. I'm going to tell
you that there are no less than six entries in here
about that one incident. Would you agree or

disagree?

A, If you could point them out, I might agree
with you.
Q. Okay. Hang on. The one that we've been

talking about ends at the bottom of page 1, which is
"formally I-4415."

A. Yes, sir.

Q. Would you agree that the next entry, I-4345,
is also the same parcel of property in regards to the

same penalty?
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A, Yes. But I don't see Williams Brothers on
there.
Q. But it is the same parcel of property,

correct?

A. Yes.

Q. And the I-14242, right below that, is the
same parcel of property that we've been talking

about, correct?

A. No, sir.

Q. It's not?

A. That's on the south of I-10.

Q. Okay. And then how about DA Permit 23287,

the next one down?

A. That's also on the south of I-10. Those two
are the same properties.

Q. So those two go together? Okay. I guess
what I want to do and I don't want to waste the
Court's time and bore the Court here, but we've got
four pages of stuff here.

How many times has Mr. Stevenson, over
the course -- since '91 until today, how many times
has he run averse of the Corps of Engineers rather
than simply ask for a delineation or ask you to give
your opinion on what he can do or what he can't do on

the property?
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I mean, four pages makes him look like a
real bad man. But when we get down to it, how many
times has he run afoul of the Corps of Engineers
regarding wetland policy?

JUDICIAL OFFICER RANKIN: If T could
suggest a little modification of that. Let's talk
about the last couple of paragraphs on those pages
that relate to the alleged violation at issue today.

MR. KIBLER: Thank you, Your Honor. I
probably should have put that little caveat in there
myself.

THE WITNESS: It appears three, not
counting the cases --

BY MR. KIBLER:

Q. Can you just summarize the three for me,
where he has been a bad actor, I guess, is the way to
say that?

A. The first one was in 1999 when he filled 1.6
acre of Bald Cypress and Red Maple forested wetlands.

I believe this is what he refers to as the Bonner

turnaround.

Q. Can you tell which page --

A. Oh, that's the third one down on the first
page.

Q. Third down, first page? Okay. So he filled
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in some materials and he was allowed to have an
after-the-fact permit, true?

A. Correct. The second one is at the bottom of
the page, which we just discussed with Williams
Brothers and ACR for the hot mix plant and the borrow
area.

Q. Okay.

A. The third one is on the second page and it
is filled with 1.2 acres of adjacent wetlands at I-10

and Tiger Creek.

Q. Can you tell me which one that is?

A. It's formally I-4345 on the second page.
Q. Okay.

A. And then I believe the rest are associated

with this action that we're discussing today.

Q. Now, my gquestion becomes -- the second one
that you pointed out -- actually, it's the third one
because the first one would have been in March of '99
and then the Williams Brothers incident and now this

third one, which is on the second page, I-4345?

A. Yes, sir.
Q. I have Complainant's Exhibit 43 from their
pre-hearing exchange. I spent a lot of hours going

through that.

And I'm assuming that that information
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that's in that big stack of stuff, for lack of a
better term, supports your summary?

A. Yes.

Q. If I told you that Mr. Stevenson and ACR, LP
and Parkwood Land has paid one $20,000 fine, and
that's what he's going to testify to, but your entry
here for I-4345 says that they paid another $20,000
penalty.

So according to your records, has he
paid once or has he paid twice?

A. It appears, according to my records, he's
paid twice.

Q. Okay. Now, we may need to take a break
while you do it, but I would appreciate it if you
would look in that stack of stuff that I was provided
14 days ago and point it out to me and show me where.

Because it does not appear from my hours
of purviewing through the materials there that he's
paid more than one fine of $20,000 and it was paid by
ACR, LP on the Williams Brothers's incident.

MR. KIBLER: And I would like for us, 1if
we can, take a break while he does this because this
may take awhile.

JUDICIAL OFFICER RANKIN: We'll take a

recess until Mr. Davidson finishes his investigation.
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MR. KIBLER: I appreciate it. Thank
you, Your Honor.

[Brief recess was taken.]

BY MR. KIBLER:

Q. Mr. Davidson, we took a short break to allow
you an opportunity to look through Complainant's
Exhibit 46.

And the gquestion that was posed before
we left, to the best I can recollect is: Can you
show me in that documentation in there that ACR, LP,
Sonny Stevenson or Parkwood Land paid more than one
$20,000 fine to the Corps for violations of wetland
policy?

Have you been able to look through that
and find something?

A. Yes, sir. TIf you look at the Settlement

Agreement between the United States of America and

ACR, LP --
Q. Okay.
A. -- 1t states in civil penalty, ACR shall pay

a civil penalty of $20,000 pursuant to Section 404 of
the Clean Water Act to address the alleged violation
of the CWA.

Q. And how is that not the Williams Brothers's

incident? Because I think we'll agree that ACR, LP
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paid $20,000 in the Williams Brothers's incident.
How is that --

A. And it also has -- the Williams Brothers --
I don't believe they were required to purchase the 5
credits from the Wetlands Mitigation Replacement Bank
in which this I-4345 states that ACR has purchased 5
credits from the Wetlands Mitigation Replacement of
Southeast Texas as compensation.

And it says: "Given that the

requirements of the signed settlement agreement have
been successfully completed that the impacts are

authorized by Nationwide Permit 32."

Q. Okay.
A. And it also --
Q. Let's go back to your -- real gquickly, back

to your summary. Starting at the bottom of page 1
and right up on top of page 2 there, it appears that
looking at the top of page 2 it says both parties
paid the penalties.

And then it says: "The wetland
restoration effort was not successful and a 19-acre
preservation of bottomland hardwood wetlands was
substituted for the restoration effort. The 19-acre
preservation was executed on 10 August 2011. The

case was closed on 22 August 2011."
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A. Yes, sir.

Q. What is the date of your settlement?
A. The settlement -- this one?

Q. Yes, sir. The one you read me from

Complainant's Exhibit 46.

A. Let's see. It was signed in '04.

Q. And who signed on behalf of ACR, LP?

A. Andrew Dunn.

Q. Do you know if Mr. Stevenson was a member of

ACR, LP in 20047

A. I would have to look back through the record
but I don't recall.

Q. Okay. I want to take 46 back from you. It
was in that big stack of stuff. I don't want to
enter that.

A. It's still in the order.

Q. I appreciate that. That's how it was given
to me, so I don't know if that means anything or not.

JUDICIAL OFFICER RANKIN: Well, you may
not want to now, but I think it might have been a
good idea to put in, at least, the document he was
referencing and testifying to as testimony.

MR. KIBLER: Can you find 1it?

THE WITNESS: I think I found it right

there. It's page --
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BY MR. KIBLER:

Q. Go ahead. Tell me what pages they are.

A. 09, 70, 71 and 72, 73 of 171. So pages 69
through 73 of 171.

Q. Okay. I will take on the EPA's burden here.
The Settlement Agreement that you have reviewed, 1is
that a fair and accurate representation of a document
that the EPA or Corps of Engineers would normally use
in the course of settling a penalty action?

A. The Corps of Engineers, yes.

Q. Okay. So it would be something that the
Corps of Engineers would use solely?

A. I'm not sure what the EPA would use.

Q. And this a penalty agreement between the
Corps and ACR, LP?

A. Yes, sir.

Q. This is a document that would be used in the
normal course of business at the Corps of Engineers?

A. Yes.

Q. Okay.

MR. KIBLER: I'll have this submitted, I
guess, as Complainant's exhibit because that's really
who it goes for. But I'll tell you what,
Respondent's Exhibit 3, I think, I'm up to.

MR. MURDOCK: No objection.
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MR. KIBLER: I'm sorry. Was it --
JUDICIAL OFFICER RANKIN: It's admitted.
MR. KIBLER: I kind of thought it was.
JUDICIAL OFFICER RANKIN: I doubt it

will play a big role in this, but it's admitted.
[Respondent's Exhibit No. 3 admitted
into evidence.]

BY MR. KIBLER:

Q. Mr. Davidson, when you came up with this
four pages of materials involving Mr. Stevenson, does
it matter to the Corps whether it's ACR, LP or
Parkwood Land or Sonny Stevenson?

A. In what way?

Q. Well, if I asked you to do one on Mr. Dunn,
that you just said signed on behalf of ACR, LP for
that last exhibit we just had, if you did one on Mr.
Dunn, would all the ACR, LP entries show up as well?

A. Yes, sir, they should.

Q. So the Corps would enter in the individual
names who are the shareholders of a particular entity
into their database?

A. That's the way it should be done, yes.

Q. Okay. So if Xerox made an infraction, are
you guys going to go pull all the stockholders?

A. No, sir.
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Q. So when an entity does something -- and we
know this entity is this fictional thing that we
create in the law, but it is it's own thing. Do you
agree with that?

A. On "thing," please elaborate.

Q. It is it's own person. A person for all
intent and purposes as we look at it under the law.

A. The ACR, from what I know, is an entity
comprised of four individuals.

Q. Is it a corporation, limited partnership, a
limited liability company?

A. It's a LP. ACR, LP.

Q. Limited partnership? Okay. I'm going to
get off your expert track, but just tell me what you
know as an individual.

When you go get a corporation or a
limited partnership or one of those kinds of things,
why do you go do that? Why do you go to trouble and
expense to do that?

A. I can only guess. But my guess would be to
protect the individuals.

Q. Okay. It protects individuals from
liability and those kinds of things. If ACR, LP has
a delivery truck and they have an accident on the

freeway, they're not going to come after Andy Dunn's
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bank account, right?
A. That's my guess.
Q. Okay. So if ACR, LP is in violation of the

wetlands policy, why is Mr. Stevenson's name attached

to that?
A. Because he's part of ACR.
Q. Okay. But we just said Xerox did it, then

you wouldn't be able to go get all those
shareholders, right?

A. Yeah. But Mr. Stevenson -- most of the
times I've dealt with him, Mr. Stevenson never
represented himself as ACR. I've always dealt with
Sonny. So Sonny would talk to me as an individual.

A lot of times, I never ever knew he was associated
with ACR.

I never even knew about ACR until this
Williams Brothers violation came up, you know. So I
always thought it was Mr. Stevenson because I was
never told different.

Q. Let's go back to that first negative impact
entry that you talked about. 1It's the third entry on
the first page of your summary.

"...filled in approximately 1.6 acres of
bald cypress, red maple forested wetlands without a

DA permit in violation of 404. Warning letter was
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sent on 7 April '99," right?

A. Yes.
Q. "Stated purpose was to construct a building
site and road. Mr. Stevenson was allowed to apply

for an after-the-fact permit."

A. Yes.

Q. True?

A. Yes.

Q. How often are after-the-fact permits
granted?

A. I don't know the percentage but not all of

them are granted.

Q. Why would you grant one? Do you like them
or —-

A. No, but --

Q. -- 1s there some kind of criteria for

granting one and not granting one? I mean --

A. Because we would grant a permit based on the
objections from the resource agencies. We have to
coordinate with the resource agencies. Most of the

time, a permit is issued when the impacts from the
wetlands have been compensated.

Q. Okay.

A. If sufficient compensation was proposed by

the applicant, then we could, based on no other
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objections; endangered species, historical
properties, and the other numerous factors that go
along with the permit, sufficient compensation was
proposed, then we could grant the after-the-fact
permit.

Q. So in this case, when an after-the-fact was
granted, is it because he offered up some other
acreage in mitigation or is it just we didn't think
it was that bad of an impact?

A. Well, in this particular case, he placed 7.9
acres of wetland into a conservation easement to
compensate for the impacts.

Q. Okay. So he went in and he filled in a
place and you came to him and said, hey, you weren't
supposed to do that, right?

A. Yes.

Q. In plain English. So he said, okay, what do
I do now? And you said, well, we'll offer this
mitigation to you and he offered up -- what did you
say, 7.91 acres?

A. 7.9.

Q. 7.9 acres. So he offered 7.9 acres for the
1.6 acres that he filled in according to the
violation, correct?

A. Yes.
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Q. Are you happy with him or mad with him at
this point?
A. I'm not happy or mad with anyone. I mean,

that's just part of work.

Q. I'm sorry. I'm using my colloquialisms. 1Is
his a -- I mean, if somebody does something and
didn't -- if a guy fills in some land and --

Mr. Davidson, I've got a spot in the
back of my yard that holds water every time it rains.
I don't know if that's wetland and sure as heck don't
want to ask today for you to delineate it.

But if I went and put a load of dirt in
it and you came up -- excuse me, the Corps came to me
and said to me, Mr. Kibler, you have messed up. You
have infringed on .0001 acres of land in that spot in
the back of your yard.

If I didn't know I was doing something
wrong or had no indication putting four wheelbarrow
loads of dirt in that wet spot right there, 1if I
didn't know I was violating the Clean Water Act or
any other regulation, but afterwards, you said, well,
you know, Kibler, it's really not that big an impact.
The other agencies said it's not that bad.

If you will mitigate these certain other

-- you know, 1.5 acres to make up for the .0001 acres
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that you had over here and we agree to that and it's
all done and good, am I a good guy or a bad guy?

A. Well, the Corps wouldn't say provide this
much mitigation. The Permittee proposes what they're
going to provide to compensate for it.

But if you obtain an after-the-fact
permit, I don't evaluate you as a good or a bad guy.
What I evaluate you as a person that had unauthorized
activity. They went through the process and they
obtained a permit to retain that.

Q. Okay. Well, I guess it all boils down to
this and I can throw this document away. We'wve been
chewing on this thing for a while.

We've got four pages, some of which is
entries about the thing we're here about today, which
takes up, like, the last page.

The Complainant's, the Corps of
Engineers and the Environmental Protection Agency,
are arguing today that this Court should fine Mr.
Stevenson quite a sum of money.

And what their number one leg their
standing on is this four pages of summary that you've
got saying that Mr. Stevenson has a long history of
violations.

And after we've gone through this and
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we've beat this and chewed on it and whatnot, does he

have a long history of violations?

A, If you're talking about timewise, it's been
since 1999. But as you've stated or you've brought
out, he's had four or five violations. But I think

what this shows is his long history and this confirms
that he is a repeat and flagrant violator of the
Clean Water Act.

Q. A repeat and flagrant violator? I asked you
to point out to me the violations. You pointed out
three to me.

A. Uh-huh. And that's repeat. Repeat is more
than one.

Q. Okay. And in the first instance, he made a
mistake and you mitigated and gave him an after-the-
fact permit, right?

A. Yes. He received an after-the-fact permit.

Q. The second one was the Williams Brothers
incident; is that right? Is that true?

A. Yes, sir.

Q. And we talked about that and that was a
situation where ACR, LP had leased the property to
Williams Brothers but ACR, LP was held just as
liable. The DA would have taken you to jail to,

right? That's pretty much what we talked about in a
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hypothetical?

And the last one, what happened to the
last one? Why don't you tell me. It's the second or
-- actually, the first full entry on page 2, formally
I-4345.

A. We received a report that Mr. Stevenson was
land clearing and filled floodplain along the Tiger
Creek by I-10 in Vidor. We determined that ACR, LP
filled 1.21 acres of adjacent wetlands without a
permit and then they received a Nationwide Permit 32
by purchasing 5 credits and completing the conditions
of their settlement agreement.

Q. Now, in that entry, it says this is the same
property associated with Permit 21790, right, which
is found in the fourth entry on the first page?
Correct?

A. Correct.

Q. Now, in that instance, in 21790, a permit
was issued, right?

A. And after-the-fact permit to retain the 1.58

-— the 1.68 acres.

Q. And the 7.9 acres in mitigation, right?
A. Yes.
Q. These numbers sound a lot alike, don't they?

Is this a double entry or a single entry?
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A. They're not identical.
Q. Okay.
A. They're two different file numbers, two

different files.
Q. I'll go back and hit some highlights here
because I like to keep things clear.

We started off talking about cypress
trees. You told me there are some out there, but you
couldn't give me a count. But you would say that in
meeting the Regional Guideline that it is
predominately cypress; is that true?

A. Cypress Tupelo, yes.
Q. But you can't tell me how many trees were
there and you can't tell me how many varieties or

species of anything else, right?

A. No, sir. We did not do a tree count.
Q. We talked extensively about the southwest
corner of the ramp. You did agree with me that the

utilization of mechanized machinery to do the repairs
on the levee would have fallen under Nationwide 3,
correct?

A. Yes.

Q. But we disagree, I guess, that Nationwide 3
would cover the widening and strengthening of the

levee to the point where you could actually use that
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machinery; is that true?

A. Mr. Stevenson never strengthened the levee
for the purpose of his equipment. I mean --

Q. Okay. Well, I said in this --

A. -- 1in the southwest corner.

Q. I said we disagree, correct?

A. Yes, we disagree.

Q. I'm just saying if he -- because he's going
to testify. Eventually, we'll get into -- if I can

shut up and let this thing move on.
He's going to get up there and testify
that he did it to widen and strengthen the levee so

that it would handle the trackhoe and the heavy

equipment.

If he did that, you say -- I want to
make sure we're clear. You say that that's not
covered under Nationwide 3 under that -- doggone it,

I don't have it in front of my anymore, the minor
deviations due to et cetera, et cetera, that
paragraph of the permit letter.

A. Well, what I stated is widening it two feet
may have fit into that minor deviation, but going out
50 feet or 20 feet does not.

Q. Wait a minute. When I asked you for the

dimensions on this fill, you told me it was narrow
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and long.

A. Yes.

Q. I think we said somewhere -- forgive me, I'm
not going to try to put words in your mouth. It was

a few feet?

A. No. I never said that.
Q. How wide is this fill?
A. I don't know. I stated if we go back to the

GIS program, we can calculate that but I have no idea

of how wide or how long it is.

Q. Is the f£fill 50-foot wide?
A. I don't know.
Q. Well, if it's 50-wide and we said it was

really long, that's going to be way more than .78
acres. I mean, how wide 1is this room?

.78 acres, I'll argue with you that .78
acres 1s probably three times the size of this room,
maybe four. I do land and property so I do pretty
good at eyeballing it.

So if this is a narrow long strip of
fill that is the alleged violation, it's not going to
be 50-foot wide. Can we agree to that?

A. No, sir. Because I don't know what the
dimensions are on the GIS program.

Q. Okay. We went through the authorization
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letter. You gave me your opinion on that. Oh, I
didn't ask this.

On the trees, on the cypress trees, if
they get too much water, will they die?

A. Cypress trees are adapted to live in
standing water for long periods of time. That's why
they have the knees come out to support and it's
believed for oxygen exchange.

Now, they do need to dry out to
germinate the next generation, but they're adapted to
living in standing water.

Q. My question becomes: Can they die from
being in too much water?

A. I've not heard of it. I don't know.

Q. Are cypress trees that are predominately on
Mr. Stevenson's or Parkwood Land Company's land
there, are they dead or alive?

A. As we saw in the picture, in Exhibit 35-A or

B, I believe they have leaves on them.

Q. So the ones in the picture --

A, They were alive in September of 2009.

Q. Okay. And the ones in that picture are
alive. Did you see any dead ones?

A. I don't recall.

Q. Would it matter if they're alive or dead?
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A. For?
Q. For the purposes of Nationwide Permit

Supplementary 1B that we talked about for Texas?

If they're there, but they're dead,

it matter?

does

A. It doesn't specify live or dead, but what

you do is look at normal circumstances. Under normal

circumstances, they would be alive if a one-time
event killed them.

Q. Back i1in 1999, Bomac Contractors, which
the adjacent property owners to the east of this
particular parcel, I believe you investigated a
potential violation. Do you remember that?

A. I don't recall.

is

Q. Reading a memorandum here, "An individual

reported by telephone 15 March '99, that the road

material was placed -- road material placed was
filling wetlands. A site visit was conducted 31

March '99. I talked to Ronnie Stickler of Bomac

Mr. Stickler stated they had a permit to f£ill the

wetlands and showed me a copy. The work was
authorized by DA Permit 21497 issued 21 January
signed by John Davidson.

Do you remember doing that?

A. I don't recall but, obviously, I did.

199’ "
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Q. Do you remember the fill that was authorized
under their permit?

A. No.

Q. Do you know if that fill, authorized by the
Corps of Engineers, stopped up the drain on Parkwood
Land Company's property?

A. No. Mr. Stevenson had complained about
that, but I'm not sure -- you know, I didn't
investigate his whole levee because their property is
beside it.

Q. In fact, they share a southeast corner,
correct?

A. I know his -- Bomac is adjacent to Mr.
Stevenson's 79-acre tract.

Q. Is is possible that the Corps of Engineers
issued a permit to Mr. Stevenson -- and I keep
calling it Mr. Stevenson's land, but it's not, is it?
It's really in the name of Parkwood Land Company; 1is
that right?

A. I don't know who owns the property.

Q. Is is possible that the Corps of Engineers
issued a permit to Parkwood Land Company's eastern
neighbor that allowed them to fill in the only
natural drain to the Parkwood Land Company property?

A. It's possible.
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Q. Prior to that '99 Bomac permit and their

work, had you ever visited Parkwood Land Company's

property?
A. The 79-acre tract that's the subject?
Q. Yes.
A. Not that I recall.
Q. So you couldn't tell me it looks the way it

looks today or not?
A. No, sir.

MR. KIBLER: I will pass the witness,
Your Honor.

JUDICIAL OFFICER RANKIN: Any re-cross?

MR. MURDOCK: No further questions, Your
Honor.

JUDICIAL OFFICER RANKIN: Okay. I have
a couple of questions myself here.

The first one: Do you know the purpose
of the reasonable condition requiring a pre-
application or a pre-construction notification for
Cypress Tupelo Gum Swamps under Nationwide Permit 37

What's the purpose of that, if you know?

THE WITNESS: I believe the purpose is
because it's unique habitat, just like the pitcher
plant bogs, that they want additional coordination

under the Nationwide Permit Program.
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The Nationwide Permit Program is for
minor impacts. And so it seems they've determined
that it impacts the Tupelo Cypress Swamps or pitcher
bogs could be more than minor, so coordination with
the resource agencies was put on all the Nationwide's
for Texas.

JUDICIAL OFFICER RANKIN: Okay. When
somebody, and I believe Mr. Kibler already mentioned
this, but I want to make sure.

When somebody does provide a Nationwide
Permit pre-notification, do you know whether anybody
in the Corps, and I know you didn't work on this one,
look at that notification for, say, technical
feasibility to perform the work?

I mean, this is a federal organization
with engineers in it.

THE WITNESS: I believe what you're
asking -- all the project managers, when they receive
a Nationwide Permit Application, should check to make
sure it's not a bald cypress or pitcher plant bog or
any of these other conditions to where it would
trigger additional coordination or work.

JUDICIAL OFFICER RANKIN: No. That
wasn't really my question.

My question is: When somebody submits a

ANN THORNTON BERRY REPORTING
1-877-517-9367




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

106
Henry Stevenso