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ORDER ON COVPLAI NANT' S MOTI ON FOR RECONSI DERATI ON

Conpl ai nant, Manager of EPA Region 10's NPDES Conpli ance
Unit, filed a Mdtion dated April 13, 2001, requesting
reconsi deration of the Initial Decision in the above case.
The Conpl ai nant argues that “all |egal and factual el enments of
a Clean Water Act violation have been proven in this case and
any m nor technical defect in EPA's Amended Conplaint did not
prejudi ce or disadvantage Respondents.” Conpl ai nant therefore
requests a finding of liability as to Respondents Larry
Ri chner and Richway Farns.! The Respondents did not file a
response to the Conplainant’s Mtion.

As a prelimnary matter, | note that the applicable rules
of practice? do not provide for notions for reconsideration of
an initial decision, as opposed to notions to reopen a hearing
to take further evidence. See, 40 C.F.R Section 22.28.
Section 22.51 of the Consolidated Rules of Practice, which

1 At hearing EPA was advised that the correct nane of the
dairy business is Rickway Farns; however, the pleadi ngs have
referred to that Respondent as Ri chway Farmns.

2 The Consolidated Rules of Practice Governing the
Adm ni strative Assessnent of Civil Penalties and the
Revocation/ Term nati on or Suspension of Permts, 40 C. F. R
Part 22.



specifically applies to the present proceeding, states in
rel evant part:

: The Presiding Oficer shall conduct the hearing,
and rule on all nmotions until an initial decision has
beconme final or has been appeal ed.

The Conpl ai nant appeal ed the February 15, 2001 Initi al
Decision in this matter to the Environnental Appeals Board
(“EAB") on March 19, 2001.

In contrast, Section 22.32 of the Consolidated Rul es of
Practice authorizes nmotions for reconsideration of final
orders issued by the Environnmental Appeals Board. The review
of notions for reconsideration before the EAB has been limted
to situations involving changes in the controlling |aw, new
evi dence, or the need to correct a clear error or to prevent
mani f est injustice. See Southern Tinber Products, Inc., 3 EAD
880, 888-890 (CJO, 1992). As noted by the Chief Judicial
Oficer,

A notion for reconsideration should not be regarded
as an opportunity to reargue the case in a nore
convincing fashion. It should only be used to bring
to the attention of this office clearly erroneous
factual or |egal conclusions. Reconsideration is
normal |y appropriate only when this office has

obvi ously overl ooked or m sapprehended the | aw or
facts or the position of one of the parties.

Sout hern Ti nber Products, supra, at 889 (quoting In re City of

Detroit, TSCA Appeal No. 89-5, at 2 (CJO Feb. 20, 1991)).

Assum ng that a notion for reconsideration of an initial
deci sion issued by a Presiding Oficer is proper under the
Consol i dated Rul es of Practice, such a notion would be subject
to the sane standard of review as a notion for reconsideration
of a final order by the EAB. Rogers Corporation, (EPA Docket
No. TSCA-1-94-1079) (Decenmber 18, 1997). Since the
Conpl ai nant does not argue that there has been a change in
controlling | aw and does not present new evi dence, the
rel evant standard of review for the present Mtion is “the
need to correct a clear error or to prevent manifest
i njustice.”




Conpl ai nant nakes four arguments in support of its notion
for reconsideration:

(1) Conplainant’s first argunent is that the discharge of
manure into the creeks on the Ri chway Farnms property observed
by EPA inspectors on the day of the inspection is a violation
of the Clean Water Act even if no water fromthe creeks was
shown to have flowed off the property to the Nooksack River,
and that Respondents should be held liable for this
vi ol ation.?3

Conpl ai nant’ s argunent was addressed and rejected in
Section IV E of the Initial Decision. As explained there, ny
readi ng of the Amended Conplaint is that it charged
Respondents with the discharge of pollutants into the Nooksack
River, not into creeks on the farm property. Under Section
22.24(a) of the Consolidated Rules of Practice, the
Conpl ai nant has the burden of proving the specific allegations
in the conplaint:

The conpl ai nant has the burdens of presentation and
persuasi on that the violation occurred as set forth
in the conplaint and that the relief sought is
appropri ate.

40 C.F. R 22.24(a) (1999). (Enphasis added)

3In maki ng this argunent, Conpl ainant states that

The initial decision determ ned that the unnaned creeks
on the Richway Farns property are tributaries of Smth
Creek and the Nooksack Ri ver.

No determ nation was nade on this issue. Footnote 11 on page
14 of the Initial Decision, which Conplainant cites in support
of its assertion, states in relevant part only that:

Both creeks on the property appear to be tributaries of
Smth Creek and the Nooksack River.

3



The initial decision held that the Conplai nant had failed
to nmeet its burden under Section 22.24.4 The Consoli dated
Rul es of Practice do not allow the Conplainant to prove a
different violation than that alleged in the Conplaint, absent
a timely amendnent to the Conpl aint pursuant to Section
22.14(c).

Conpl ai nant’ s appeal of the Initial Order to the
Envi ronment al Appeal s Board includes this issue,® which is
nmore appropriately left for decision by the Board when it
considers the Conpl ai nant’ s appeal

(2) Conpl ai nant’s second argunent, citing the |egislative
hi story of the Clean Water Act, is that a discharge of
pol lutants need not enter waters of the United States on the
day of discharge in order to be a violation of the Cl ean Water
Act. Conpl ai nant argues further that the railroad cul vert
connecting the creeks on the farm property to the Nooksack
Ri ver was opened approximtely two weeks after the EPA
i nspection, that pathogens in dairy waste are able to survive
for long periods of time in surface water, and that
consequently pollutants observed by the EPA inspectors in the
creeks on the property were discharged to the Nooksack River
in violation of the Clean Water Act when the cul vert was
opened after the EPA inspection.

Conpl ai nant’s argunent is apparently directed at the
foll owing statenents on page 17 of the Initial Decision:

| find that the Conplainant has failed to show by a
preponderance of the evidence that the railroad
culvert in the enmbanknment running al ong the

sout hwest side of the dairy farmat 3909 Hoff Road
was at |east partially open at the tinme of the EPA
i nspection on March 13, 1997. The Conpl ai nant has
therefore also failed to show that at the

4 A railroad enmbankment separates the Richway Farns dairy
property fromthe Nooksack River. The Conplainant failed to
show by a preponderance of the evidence that the culvert under
the railroad enbanknent was open so that water could pass
through it to the Nooksack River. Findings of Fact and
Concl usi ons of Law No. 40.

5 See Conpl ainant’s Appellate Brief at pp. 7-8
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approximate tinme of the inspection there was a
di scharge to the Nooksack River from creeks on the
property at 3909 Hoff Road.

The corresponding finding in the Findings of Fact and
Concl usi ons of Law is No. 40, which states as foll ows:

(40) It has not been shown by a preponderance of the
evi dence that as of the date of the March 13, 1997,

i nspection the culvert under the railroad enmbanknment
was open so that water could pass through it from
the property at 3909 Hoff Road to Smth Creek and

t he Nooksack River.

It is evident from Conpl ai nant’s argunent that the
statenments quoted above fromthe Initial Decision are
suscepti ble of being m sread. Neither statenment was intended
to inply that pollutants observed in the creeks on the farm
property by EPA inspectors on March 13, 1997, had necessarily
to enter the Nooksack River on that same day in order for
there to be a violation of the Clean Water Act. O the two
statenents, the |anguage quoted from page 17 of the Initial
Deci si on captures nost clearly the intended determ nation:
that the Conplainant failed to show that the culvert was at
| east partially open on the date of the inspection so that the
observed pollutants could pass through it to the Nooksack
Ri ver, and that the other evidence offered by the Conplai nant,
for exanpl e evidence concerning the railroad s cul vert
mai nt enance policy discussed on page 17 of the Initial
Deci sion, also failed to show that the culvert was open at the
approximate tinme of the inspection so that contam nation from
the creeks on the property could discharge to the Nooksack
Ri ver.

In order to avoid confusion to the parties and to avoid
potential erroneous interpretations of the decision, Findings
of Fact and Conclusions of Law No. 40 will be anended to read
as foll ows:

(40) It has not been shown by a preponderance of the
evi dence that as of the approximate tinme of the
March 13, 1997, inspection the culvert under the
rai l road enmbanknment was open so that contam nated
wat er could pass through it fromthe property at
3909 Hoff Road to Smith Creek and the Nooksack

Ri ver.




This | eaves unaddressed the rest of the Conplainant’s
argument - - that the culvert connecting the creeks on the
farm property to the Nooksack River was opened by a railroad
crew approxi mately two weeks after the EPA inspection, that
pat hogens commonly found in dairy waste are able to survive
for long periods of tinme in surface water, and that
consequently pollutants observed by the EPA inspectors in the
creeks on the property on March 13, 1997 were ultimately
di scharged to the Nooksack River about two weeks later in
violation of the Clean Water Act.

It should be noted that the Conpl ai nant did not nmake this
argument at hearing nor in its posthearing brief. At |east so
far as | am aware, the Conpl ai nant never offered this theory
of the case until it filed its appellate brief with the
Envi ronment al Appeal s Board. Perhaps because the Conpl ai nant
did not nake this theory of the case known, certain facts that
woul d be relevant to Conplainant’s theory were not fully
devel oped in the hearing or in the parties’ post-hearing
subm ssi ons.

For exanple, EPA's expert on m crobiology testified
general ly concerning the persistence of certain pathogens that
may be found in dairy waste, Tr. pp. 91-2, 94, but EPA did not
elicit testinmony fromher on whether, in the specific physical
setting of the Ri chner property, pathogens fromthe manure
observed by the EPA inspectors on March 13, 1997, woul d be
likely to flow off the property to the Nooksack River at the
time the culvert was | ater opened.

Simlarly, although Respondent Larry Richner referred in
his testinony to post-inspection efforts to clean up the
effects of the landslide that caused the overflow of manure
fromthe dairy operation that was observed by the EPA
i nspectors, Tr. pp. 102 and 120, he did not testify
specifically as to when or how the manure observed by the EPA
i nspectors nmay have been cl eaned up.

Consequently, the record devel oped at hearing does not
conpel a finding that pathogens fromthe contam nation
observed by the EPA inspectors on March 13, 1997, woul d be
likely flow off the property to the Nooksack River at the tinme
the culvert was | ater opened. Such a finding would require

both (1) that | apply general testinony on the persistence of
cryptosporidiumand E. coli to the specific situation at the
Ri chway Farns property in March and April, 1997, and (2) that
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| assume the Respondents took no action to aneliorate the
Situation prior to the opening of the railroad culvert, or
assunme that any actions they took were insufficient to
elimnate any flow of pollutants fromthe property to the
Nooksack River once the culvert was opened. No determ nation
was nmade on these issues in the Initial Decision.

If I were to apply the standard cited by Conpl ai nant for
deci ding notions for reconsideration pendi ng before the EAB
t he above facts do not show “the need to correct a clear error
or to prevent manifest injustice.”

Conpl ai nant’ s appeal of the Initial Order to the
Envi ronment al Appeals Board includes this issue,® which is
nore appropriately left for decision by the Board when it
consi ders the Conpl ai nant’ s appeal .

(3) Conplainant’s third argunment is that m croscopic
pol lutants do not require a free flow of water in order to
pass through a partially obstructed thirty-inch culvert, and
that it is “extrenely likely” that the culvert was partially,
rat her than conpletely, obstructed at the tinme of the EPA
i nspection on March 13, 1997.

The Conpl ai nant bases its argunent on the testinony of
Brian Bragar, a railroad mai ntenance enpl oyee, who testified
that the railroad uses punps to “blow out” culverts when they
are plugged, but uses cranes to clear debris out of culverts.
Tr. p. 50. The Conpl ai nant argues t hat

[t] he record shows that a crane, not a punp, was
used to clear the culvert in this case two weeks
after EPA' s inspection. |In view of these facts, it
is extrenely likely that the culvert was
sufficiently open for the passage of m croscopic
contam nants at the time of the EPA inspection.

However, the record in this proceeding is not as clear as
t he Conpl ai nant asserts. In the first place, the record shows
that the culvert was cleaned out with a crane and an auger,
Fi ndi ngs of Fact and Concl usions of Law No. 38, not with a
crane alone. M. Bregar’s testinony does not explain the
significance of using an auger in conjunction with a crane,

6 See Conpl ainant’s Appellate Brief at pp. 8-11.
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but one possible inference is that the culvert was bl ocked to
such a degree that use of a crane alone would be
insufficient.” In any event, the Conpl ai nant’s argument
oversinplifies the crane/punp distinction by failing to

expl ain the significance of using an auger in conjunction with
a crane.

As noted in the Initial Decision at page 17, the railroad
apparently keeps no | og of the maintenance done on cul verts;
M. Bragar’'s testinony at hearing was vague and tended to
prove that the railroad’ s actual practice was different from
its witten policy on culvert maintenance; M Bragar had only
a general recollection of the |ocation of the culvert and did
not recall when it had been cleaned last; and fromhis
testimony it was unclear which unit of the railroad is
responsi ble for cleaning the culvert. Tr. pp. 49-52 and 112.
In addition, it is not clear that M. Bragar was al ways
testifying from personal know edge:

Q [By the Conplainant’s attornery to M. Bragar]
Have you pull ed debris out of culverts in this area?

A There again personally | haven't. | don’t run
the cranes. | run a front end loader. | run the
machi nery too. But the crane operators are the ones
that actually do that. And | m ght have been with
t hem because | do go help.

Q M. Snyder - -

A He is actually the crane operator.

Tr. p. 50. M. Snyder, the railroad enployee referred to, was
present at the hearing but, unexplainedly, the Conpl ai nant did
not call himto testify.

Thus, contrary to the Conpl ainant’s assertion, the record
in this proceeding does not showthat it is “extrenely
likely,” or even nore likely than not, that the culvert was
sufficiently open for the passage of m croscopic contam nants
at the tinme of the EPA inspection.

I n addition, Findings of Fact and Concl usi ons of Law No.
38 finds that

" M. Richner testified that the culvert was bl ocked
primarily with nud rather than debris. Tr. p. 132.
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The cul vert under the railroad enbanknent was
cleared by Burlington Northern Santa Fe Railroad
enpl oyees approximately two weeks after the March
13, 1997 EPA inspection with the use of a crane and
an auger. The standing water on the west side of
the tracks rushed toward the northeast side of the
tracks until water levels on the two sides of the
enbanknment were bal anced out. (enphasis added)

Thus, even if the plugged cul vert was not conpletely
watertight at the approximate tine of the EPA inspection, the
evi dence tends to show that any seepage of water through the
pl ugged cul vert during the fl ooded conditions observed by the
i nspectors or that prevailed at the time the railroad
enpl oyees cleared the culvert would nost |ikely have occurred
in the direction of the Richway Farns property, which is the
direction away fromthe Nooksack River.

If I were to apply the standard cited by Conpl ai nant for
deci ding notions for reconsideration pendi ng before the EAB,
t he Conpl ai nant’ s argunment does not show “the need to correct
a clear error or to prevent manifest injustice.”

Conpl ai nant’ s appeal of the Initial Order to the
Envi ronnment al Appeals Board includes this issue,® which is
nmore appropriately left for decision by the Board when it
consi ders the Conpl ai nant’ s appeal

(4) Conplainant’s fourth argunent is that technical
defects in pleadings should not prevent a disposition on the
merits.

VWil e the Conpl ai nant does not specify the “technical
defects” at issue, Conplainant is presumably referring to
Al l egations 2.3 and 2.4 of the Anended Conpl aint, which in the
opi nion of the Presiding Oficer® allege a violation in which
contam nants originating in a manure pile in the south pasture
of the Richway Farnms property discharged to the Nooksack
Ri ver, as opposed to a violation involving the unnanmed creeks
on the property without a discharge off the property.

8 See Conpl ainant’s Appellate Brief at pp. 12-13.

°See the discussion at pages 13-15 of the Initial
Deci si on.



Conpl ai nant’ s appeal of the Initial Order to the
Envi ronnment al Appeals Board includes this issue, ! which is
nore appropriately left for decision by the Board when it
considers the Conpl ainant’s appeal .

| T 1S HEREBY ORDERED THAT: The Conpl ai nant’s Mtion for
Reconsi deration is denied, except as to Findings of Fact and
Concl usi ons of Law No. 40, which is anended to read as
fol |l ows:

(40) It has not been shown by a proponderance of the
evidence that as of the approximte tinme of the
March 13, 1997, inspection the culvert under the
rai l road enmbanknment was open so that contam nated
wat er could pass through it fromthe property at
3909 Hoff Road to Smth Creek and the Nooksack

Ri ver.

Dated: July 19, 2001 /sl
Steven W Anderson
Presiding O ficer

10See Conpl ai nant’ s Appellate Brief at pp. 13-16
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